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OXFORD  CIRCUIT. 
Stafford  Spring  Assizes,  1877. 
Saturday,  March  3. 
(Before  Mr.  Justice  Lindley.) 

Reg.  v.  Alexander  Barnslet  Knock,  (a) 
Manslaughter — Self-defence — Fighting. 

The  right  of  self-defence  does  not  justify  counter-blows  stnick  with 
a  desire  to  fight. 

PRISONER  was  indicted  for  the  manslaughter  of  Joseph 
Tipper. 
Godson  prosecuted. 
/.  Underhill  defended  the  prisoner. 

It  was  proved  that  the  prisoner,  being  challenged,  and  attacked 
by  the  deceased,  who  had  taken  his  coat  off  to  fight,  also  took  off  his 
coat  and  blows  of  the  fists  were  exchanged.  After  four  or  five 
rounds  the  deceased  received  from  the  prisoner  a  blow  which  killed 
him.    The  facts  are  more  particularly  stated  in  the  summing  up. 

At  the  close  of  the  case  for  the  prosecution, 

Underhill  submitted  that  there  was  no  evidence  for  the 
jnry.  The  fatal  blow  must  have  been  given  accidentally  in 
defence. 

Lindliy,  J. — The  case  is  perhaps  on  the  border  line.  But, 
seeing  that  the  men  fought  four  or  five  rounds,  there  appears 
to  have  been  what  is  called  a  "  set-to."  I  think,  therefore,  that 
under  the  circumstances,  the  facts  should  go  to  the  jury. 


(a)  Reported  by  John  Robe,  Esq.,  Barrister-at-Law. 
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Rao.         Counsel  for  the  prisoner  having  addressed  the  jury, 
Knock.        Lindley,  J.,   summed  up. — The  prisoner  is  charged  with 

  manslaughter,  which  means,  causing  the  death  of  another  without 

1877.  lawful  excuse.  If  he  did  so,  he  is  guilty ;  if  he  did  not,  he  is  not 
MansUmahter  6m^v*  What,  then,  is  lawful  excuse?  The  difficulty  is  in 
—Seh£&fe*ce  drawing  the  distinction  between  self-defence  and  fighting.  If 
—Lawful  two  men  fight,  and  one  unfortunately  kills  another,  then,  they 
excuse,  being  engaged  in  an  unlawful  occupation  or  business,  the 
killing  of  either  by  the  other  is  manslaughter,  even  if  it  be  by 
accident,  and  is  a  crime  in  point  of  law,  although  the  crime 
varies  in  degree  of  gravity.  But,  on  the  other  hand,  if  a 
man  attacks  me,  I  am  entitled  to  defend  myself,  and  the 
difficulty  arises  in  drawing  the  line  between  mere  self-defence 
and  fighting.  The  test  is  this :  a  man  defending  himself 
does  not  want  to  fight,  and  defends  himself  solely  to  avoid 
fighting.  Then,  supposing  a  man  attacks  me  and  I  defend 
myself,  not  intending  or  desiring  to  fight,  but  still  fighting 
— in  one  sense — to  defend  myself,  and  I  knock  him  down 
and  thereby  unintentionally  kill  him,  that  killing  is  accidental. 
It  is  for  you  to  draw  the  line.  The  facts  up  to  a  certain  point 
are  not  disputed.  No  doubt  the  deceased  came  to  his  death 
in  the  course  of  a  struggle  with  the  prisoner,  and  was  knocked 
down  by  the  prisoner,  and  by  reason  of  being  so  knocked  down 
died;  prima  facie,  that  is  unlawful  killing.  Next,  let  us  consider 
whether  the  men  were  fighting  in  the  sense  I  have  defined,  or 
whether  the  prisoner  was  desiring  not  to  fight.  The  evidence 
clearly  shows  that  it  was  the  defendant  who  provoked  this,  and 
it  was  sworn  that  not  only  was  a  challenge  to  fight  given — not 
only  did  they  go  out,  but  both  had  their  jackets  off.  A  fact  in 
favour  of  the  prisoner  is  that  he  was  reluctant  indoors  to  fight, 
and  expressed  the  same  reluctance  out  of  doors.  But  they  had 
four  or  five  rounds.  That  is  a  circumstance  which  tends  to  show 
that  these  persons  were  really  fighting  as  distinguished  from 
mere  resistance  in  self-defence.  If  you  think  the  prisoner  was 
doing  what  was  lawful,  simply  defending  himself,  find  him  Not 
Guilty;  but  if  he  was  fighting,  then  he  was  doing  what  was 
unlawful,  and  your  verdict  should  be  against  him. 

Verdict,  Not  Guilty. 


Eeo.  v.  William  Bond. 

PRISONER  was  indicted  for  the  manslaughter  of  John 
Giles. 
John  Rose  prosecuted. 
/.  Underhill  defended. 

The  case  resembled  the  previous  one,  and  the  learned  Judge 
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told  the  jury  :  "  If  yon  think  the  death  was  caused  in  legitimate  Rbo. 
self-defence  as  distinguished  from  a  fight,  as  I  have  already 

explained  to  you,  acquit  the  prisoner ;  but  if  you  find  that  he  was   ' 

engaged  in  a  fight  he  is  guilty.  1877. 

Verdict,  Not  Quilty, 


Manslaughter 
—Sdf-dtfenc* 
—Lawfid 


OXFORD  CIRCUIT. 
Stafford  Summer  Assizes,  1877. 
Thursday,  July  12. 

(Before  Mr.  Justice  Lopss.) 
Reg.  v.  Jones  and  Hates,  (a) 

U  tr  35  Vict.  c.  112, 8.  19 — Larceny — Evidence  of  previous  acts  of 
theft  within  six  months — Subject  of  another  indictment 

Upon  the  trial  of  an  indictment  for  larceny  and  receiving  certain 
stolen  goods,  evidence  may  be  given  under  34  35  Vict.  c.  112, 
s.  19,  that  there  was  found  in  the  possession  of  the  prisoner  other 
property  stolen  within  the  preceding  period  of  twelve  months, 
although  such  other  property  is  the  subject  of  another  indictment 
against  him,  to  be  subsequently  tried  at  the  same  assizes. 

PRISONERS  were  indicted  for  stealing  and  receiving, 
knowing  to  have  been  stolen,  a  quantity  of  brass. 
/.  Underhill  and  Owen,  for  the  prosecutors,  proposed  to  give 
evidence  under  34  &  35  Vict.  c.  112,  s.  19,  of  other  property 
found  in  the  possession  of  the  prisoners,  and  alleged  to  have 
been  stolen  within  the  six  months  preceding  the  date  of  the  com- 
mission of  the  offence  charged.  This  other  property  was  the 
subject  of  a  second  and  similar  indictment  found  against  the 
prisoners  and  about  to  be  tried  at  the  same  assizes. 

Powell,  Q.C.  for  the  prisoners. — The  evidence  is  inadmissible. 
The  prosecution  seek  to  prove  the  second  indictment  on  the  trial 

(a)  Reported  by  John  Ron,  Esq.,  Barrister-at-Law. 
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of  the  first,  and  the  effect  is  to  prejudice  the  prisoners  in  one  or 
Joima i  and    other  of  the  trials. 
Hatkb.        Underhill. — The  Act  does  not  exclude  evidence  on  any  such 
~  ground. 

 "         Lopes,  J. — My  opinion  is  that  the  evidence  is  admissible  ;  the 

Evidence—   statute  contains  no  limitation  of  the  kind  suggested. 
Other  larcenies  00 
within  six 


OXFORD  CIRCUIT. 
Stafford  Summer  Assizes,  1877. 
Saturday,  July  14. 
(Before  Mr.  Justice  Lopes.) 
Reg.  v.  Thomas  Dillon,  (a) 

Perjury — Evidence — Practice . 

When  perjury  is  alleged  as  having  been  committed  before  justices 
at  petty  sessions  on  the  hearing  of  a  charge  contained  in  a 
written  information,  that  information  must  be  produced,  or  Us  loss 
or  destruction  proved  before  secondary  evidence  of  its  contents 
can  be  given  at  the  trial  of  an  indictment  for  the  perjury. 

PRISONER  was  indicted  for  perjury  committed  before  justices 
in  petty  sessions,  on  the  hearing  of  a  charge  of  drunkenness 
preferred  against  one  John  Dillon. 
H.  D.  Greene  prosecuted. 

The  Clerk  to  the  Justices,  being  called  as  a  witness,  stated 
that  an  information  in  writing  had  been  laid  before  them  and  a 
summons  issued  thereon  against  John  Dillon,  but  he,  the  Clerk, 
produced  neither  the  information  nor  the  copy  of  the  summons. 

Lopes,  J.,  said  that  as  the  charge  upon  the  hearing  of  which 
perjury  was  alleged  to  have  been  committed  was  in  writing,  the 
document  must  be  produced,  or  evidence  given  of  its  destruction 
or  loss  before  secondary  evidence  of  the  contents  could  be 
admitted. 

Counsel  for  the  prosecution  submitted  that  as  the  charge  was 


(a)  Reported  by  John  Rose,  Esq.,  Barrister-at-kw. 
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orally  made  against  the  defendant  before  the  justices,  in  the 
hearing  of  the  witness,  the  oral  evidence  of  the  nature  of  the 
charge  was  sufficient. 

The  learned  Judge  said  that  the  point  had  frequently  arisen, 
and  he  was  clearly  of  opinion  that  the  written  information  ought 
to  be  produced. 

This  information  not  forthcoming,  an  acquittal  was  directed. 


OXFORD  CIRCUIT. 
Glouciesteb  Summer  Assizes,  1876. 
Tuesday,  August  7. 
(Before  Mr.  Justice  Brett.) 
Reo.  v.  Joshua  Matthews  and  Timothy  Twigg.  (a) 

24  8r  25  Vict.  c.  97,  s.  28 — Obstruction  to  air-way  in  mine- 
Malicious  damages. 

The  provisions  of  24  *  25  Vict.  c.  97,  ss.  28,  29,  which  enact 
that  "  whosoever  shall  unlawfully  and  maliciously  "  do  certain 
acts  therein  specified  "with  intent"  to  damage  or  obstruct  a 
mine,  or  tike  working  or  apparatus  of  a  mine,  shall  be  guilty  of 
felony,  do  not  render  a  person  criminally  liable  for  acts  causing 
such  damage,  but  done  in  bona-fide  exercise  of  a  supposed 
right,  and  without  a  wicked  mind. 

INDICTMENT  framed  on  24  &  25  Vict.  c.  97,  ss.  28  and  29, 
charged  in  the  1st  count  that  the  prisoners  feloniously, 
unlawfully,  and  maliciously  did  fill  up  a  certain  airway  of  a 
certain  mine  the  property  of  one  George  Matthews,  with  intent 
in  so  doing  to  damage  the  said  mine. 

2nd  count  charged  the  act  as  done  with  intent  to  injure 
the  workings. 

3rd  count,  that  the  prisoners  did  obstruct  the  airway  with 
intent  to  damage  it. 

4th  pount,  that  they  did  obstruct  with  intent  to  hinder  the 
workings. 

(a)  Reported  by  John  Rots,  Esq.,  Barrister-at-L&w. 


Rbo. 
v. 

Dillon. 

1877. 

Perjury- 
Evidence. 
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Reg.         5th,  6th,  7th,  8th  counts  varied  the  above  charges  by 
*        describing  the  airway  as  a  pit. 
uroTwioo.      9th  count,  that  the  prisoners  feloniously,  unlawfully,  and 

  maliciously  did  break  and  unfasten  certain  work,  to  wit,  a  certain 

1877.      fence  appertaining  to  a  certain  mine. 
AfaHcious      Alfred  T.  Lawrence  prosecuted. 
injury— Mine.     Geo.  Browne  and  Boddom  defended  the  prisoners. 

Prom  the  opening  speech  for  the  prosecution  it  appeared  that 
in  1865  the  prosecutor  obtained  from  the  Crown  a  "gale" 
within  the  Hundred  of  St.  Briavels,  in  the  Forest  of  Dean, 
containing  the  "  Invention  "  pit. 

One  Elton  obtained  a  neighbouring  mine. 

In  1873  the  prosecutor  entered  into  an  agreement  with  the 
prisoner  Matthews,  by  which  the  latter  was  to  work  the  gale 
and  ultimately  divide  the  profits. 

The  working  began  and  continued  until  1874. 

In  April  1874  the  prisoner  Matthews  bought  Elton's  property. 

From  1874  to  1875  the  working  ceased. 

In  June  1875  the  prosecutor  began  to  work  the  "  Invention  " 
pit,  so  as  to  connect  his  workings  with  an  old  pit  in  the  neigh- 
bouring ground  aforesaid. 

In  May  1876  he  heard  from  the  prisoner  Matthews  that  unless 
he,  the  prosecutor,  bought  the  mine  which  had  belonged  to 
Elton,  he  the  prisoner  would  stop  up  an  air  shaft  on  it. 

The  prosecutor  went  on  working  and  did  not  buy  the  property. 

By  Rule  1  of  those  made  by  the  Commissioners  for  the  Forest 
of  Dean,  "  All  persons  now  or  at  any  time  hereafter  holding  one 
or  more  gale  or  gales  of  any  mine  or  mines  of  coal  within  the 
Hundred  of  St.  Briavels  shall  be  entitled  to  the  free  and  un- 
restricted use  and  enjoyment  of  all  the  levels,  draughts,  drains,  cuts 
out,  and  watercourses,  pits,  shafts,  and  pit  heads  belonging  or 
appertaining  to  the  gale  or  gales  so  holden,  with  liberty  to  dig, 
sink,  work,  and  drive,  make  and  use,  such  levels,  &c. 

On  the  1st  day  of  June,  1876,  the  prisoner  Matthews  and  the 
prisoner  Twigg,  his  workman,  acting  under  his  directions,  stopped 
up  the  airway. 

On  the  13th  day  of  July,  1876,  the  prosecutor's  solicitors  wrote 
to  the  prisoner  Matthews,  "  We  have  been  consulted  on  the 
subject  of  your  having  stopped  up  the  pit  in  your  land,  part  and 
parcel  of  the  '  Invention 9  Colliery,  whereby  you  have  stopped  up 
the  airway  of  the  other  pit  being  worked  by  Mr.  Matthews, 
belonging  to  the  same  work ;  by  which  act  you  and  those  who 
assist  you  have  rendered  yourselves  liable  to  severe  punishment, 
and  unless  you  remove  the  obstruction  within  forty-eight  hours 
from  the  delivery  of  this  letter  to  you,  application  will  be  made 
to  the  justices  at  Littledean  on  Monday  next  for  a  warrant  against 
all  parties  concerned  in  stopping  up  the  airway/'  The  prisoners 
disregarded  the  letter  and  did  not  remove  the  obstruction ;  where- 
upon the  prosecution  was  instituted. 

Bbitt  J.,  to  the  counsel  for  the  prosecution,  at  the  end  of  the 
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opening  speech. — There  is  no  case  against  the  prisoner  Twigg.  Rjjo. 
Let  him  stand  aside.   You  say  the  prisoner  Matthews  has  com-  Mat^KW8 
mitted  a  felony.    When  ?  and^Twjg. 

Lavrrence. — When  he  stopped  up  the  airway.   

Butt,  J. — Then  the  letter  of  the  solicitor  either  amounts  to  1877- 
an  attempt  to  compound  a  felony  or  treats  the  act  of  the  prisoner  MaHdous 
as  done  in  the  exercise  of  an  alleged  right.    But  the  act  must  be  injury— Mint. 
done  maliciously,  wickedly.    I  am  perfectly  clear  that  the  prisoner 
is  not  within  the  statute,  if  he  did  the  act  in  bond  fide  exercise  of 
an  alleged  right. 

Lawrence. — Where  the  act  is  wilfully  done  malice  is  pre- 
sumed. As  in  cases  of  arson ;  even  if  a  man  by  wilfully 
setting  fire  to  his  own  house,  burns  also  the  house  of  one  of  his 
neighbours,  it  will  be  felony,  see  B.  v.  Probert  (2  East,  P.  0. 
1030,  1031),  22.  v.  Isaac  {lb.,  1031);  for  the  law  in  such  a 
case  implies  malice,  particularly  if  the  party's  house  were  so 
situate  that  the  probable  consequence  of  its  taking  fire  was 
that  the  fire  would  communicate  to  the  houses  in  its  neigh- 
bourhood ;  and  generally,  if  the  act  be  proved  to  have  been  done 
wilfully,  it  may  be  inferred  to  have  been  done  maliciously  unless 
the  contrary  be  proved :  {Bromage  v.  Prosser,  4  B.  &  C.  247, 
255.)  The  absence  of  malice  or  spite  to  the  owner  is  no  answer 
to  the  charge:  (Archbold's  Or.  PI.  &  Evid.  18th  edit.  p.  537.) 
[Butt,  J.— If,  of  course,  you  were  able  to  prove  that  he  in- 
tended to  spite  George  Matthews,  the  case  would  be  different.] 
He  disregarded  the  notice. 

Brett,  J. — The  case  has  been  opened  with  perfect  clearness, 
and  I  am  of  opinion  that  if  every  fact  stated  were  proved  there 
would  be  no  case  to  go  to  the  jury ;  because  I  think  that  the  act 
charged  must  be  done  not  only  wilfully,  but  maliciously,  that  is 
to  say,  with  a  wicked  mind,  and  if  it  is  done  under  a  bond  fide 
claim  of  right  it  is  not  done  maliciously  according  to  our 
criminal  law.  The  evidence  to  be  adduced  shows  that  the 
prisoner  did  the  act  after  notice  and  openly,  and  it  is  proposterous 
to  say  that  he  did  it  otherwise  than  under  a  bona  fide  claim  of 
right.  Whether  he  had  a  right  or  not  must  be  tried  in  a  civil 
court.  And  indeed  it  is  evident  from  the  letter  that  the  pro- 
secutor considered  that  the  prisoner  was  acting  under  such  bond 
fide  claim  of  right.    Both  prisoners  must  be  discharged. 

Verdict  of  Not  Guilty  entered. 
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OXFORD  CIRCUIT. 

Stafford  Winter  Assize,  1877. 

Thursday,  Nov.  29. 

(Before  Mr.  Justice  Mellor.) 

Reg.  v.  Dtcken.  (a) 

Rape — Child  between  ages  of  twelve  and  thirteen — 38     39  Vict. 

c.  94,  s.  4. 

An  indictment  for  the  felony  of  rape  still  lies  against  one  who 
ravishes  a  female  between  the  age  of  twelve  and  thirteen,  not- 
withstanding the  provisions  of  the  38  39  Vict.  c.  94,  s.  4, 
which  enact  that  whosoever  shall  unlawfully  and  carnally  know 
and  abuse  any  girl  being  above  the  age  of  twelve,  and  under  the 
age  of  thirteen,  years,  whetlier  with  or  without  her  consent,  shall 
be  guilty  of  a  misdemeanor. 

PRISONER  was  indicted  for  a  rape  on  Rose  Bickerton. 
Evidence  was  given  to  show  that  the  prisoner  had  violated 
the  prosecutrix  without  her  consent.  She  was  a  girl  above  the 
age  of  twelve  and  under  the  age  of  thirteen  years  at  the  tune 
the  offence  was  committed. 

0.  /.  Barling,  for  the  prisoner,  argued  that  the  prisoner  could 
not  be  convicted  of  felony.  He  was  charged  with  rape.  That 
offence  consisted  in  his  unlawfully  and  carnally  knowing  the 
girl  against  her  will — i.e.,  without  her  consent.  But  such 
an  offence  was  now  defined  in  38  &  39  Yict.  c.  94,  s.  4,  and 
thereby  declared  to  be  a  misdemeanour.  Consequently,  with 
respect  to  girls  between  the  age  of  twelve  and  thirteen  the 
earlier  statutes  making  that  offence  a  felony  were  repealed. 

Mellor,  J. — The  prisoner  is  indicted  for  rape  under  the 
general  law.  The  prosecutrix  happens  to  be  above  the  age  of 
twelve  and  under  the  age  of  thirteen  years,  and  that  circum- 
stance is  relied  on  for  the  defence.  The  carnal  abuse  of  children 
having  excited  the  attention  of  the  Legislature,  they  have  been 
specially  protected  by  Acts  of  Parliament.  24  &  25  Vict.  c.  100, 
s.  51,  enacted  that,  "Whosoever  shall  unlawfully  and  carnally 
know  and  abuse  any  girl  being  above  the  age  of  ten  years,  and 

(a)  Reported  ex  reL  by  Nigel  W.  Nctillk,  Eeq.,  Barrister-at-Law. 
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under  the  age  of  twelve  years,  shall  be  guilty  of  a  misde-  R». 
meanour."     under  this  provision  an  offender  was  punishable  r>Tf^w 

whether  the  girl  did  or  did  not  consent  to  his  act.     In  1875  it   * 

was  thonght  desirable  that  further  protection  should  be  given  to  1877. 
young  girls,  and  the  limit  of  ten  years  was  extended,  by  . 
38  &  39  Vict.  c.  94,  s.  4,  declaring  that  "  Whosoever  shall  89FVc7c~  94, 
unlawfully  and  carnally  know  and  abuse  any  girl  being  above  the  **  4. 
age  of  twelve  years,  and  under  the  age  of  thirteen,  whether  with 
or  without  her  consent,  shall  be  guilty  of  a  misdemeanour/' 
Er  abundanti  cautela  the  words  "  whether  with  or  without  her 
consent"  were  inserted  in  the  later  enactment;  but,  save  in 
respect  of  the  alteration  in  the  age  of  the  girl,  the  law  remained 
exactly  as  it  was  previously — that  is  to  say,  if  she  consented, 
the  prisoner  might  be  convicted  of  the  statutory  misdemeanour ; 
if  she  did  not,  a  fortiori  he  might  be  so.  But  if  she  did  not 
consent,  his  offence  would  amount  also  to  the  higher  crime— the 
felony— of  rape,  and  he  might  be  indicted  and  tried  for  it  quite 
irrespective  of  the  modern  statutes  throwing  special  protection 
around  children.  The  present  indictment  is  for  rape,  and 
therefore,  if  the  girl  consented  to  the  carnal  knowledge,  the  act 
was  not  done  "  against  her  will,"  and  the  crime  is  not  made 
out.  It  would  be  preposterous  to  suppose  that  Parliament 
intended  to  repeal  the  law  of  rape  as  to  girls  of  the  very  age 
during  which  extra  statutory  protection  is  cast  over  them,  and  I 
am  clearly  of  opinion  that  no  such  repeal  has  been  effected. 

Verdict,  Guilty  ;  sentence,  ten  years  penal  servitude. 

By  a  note  to  88  &  39  Vict.  c.  94,  s.  3,  in  his  Digest  of  the  Criminal  Law,  p.  178, 
Sir  James  F.  Stephen  writes  of  the  phrase  "  whether  with  or  without  her  consent :" 
"These  words  are  obviously  a  mistake.  In  the  preceding  section  (where  they  do 
not  appear)  they  would  have  been  superfluous,  but  harmless.  In  this  section  they 
are  mischievous ;  for  if  taken  literally,  they  make  it  impossible  to  commit  a  rape  upon 
a  girl  between  twelve  and  thirteen,  as  they  provide  that  carnally  to  know  a  girl 
between  twelve  and  thirteen,  without  her  consent,  is  a  misdemeanour.  The  words 
ought  either  to  be  omitted  altogether,  or  else  changed  into  *  even  with  her  consent.' 
Probably  the  Court  would  so  construe  them,  for  it  is  impossible  to  suppose  that  Par- 
liament can  have  intended  the  monstrous  consequence  pointed  out  above/1 
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COURT  OF  APPEAL. 

Sittings  at  Westminster. 

Dec.  1,  3,  and  4,  1877. 

(Before  Bramwell,  Brett,  and  Cotton,  L.J  J.) 

Clark  v.  Molyneux.  (a) 

Libel  and  slander — Privilege— Honest  belief  in  truth  of  defamatory 
statement — Immateriality  of  reasonableness  of  belief 

Defamatory  statements  published  on  a  privileged  occasion,  in  the 
honest  belief  that  they  are  true,  are  privileged  whether  such  belief 
is  reasonable  or  not. 

In  an  action  for  libel  and  slander  the  judge  ruled  tfiat  the  occasions 
of  publication  were  privileged,  and  left  it  to  the  jury  wliether  the 
defendant  honestly  and  reasonably  believed  his  statements  to  be 
true.    The  jury  found  for  the  pla  int  if. 

Held  (reversing  the  judgment  of  the  Queen's  Bench  Division),  that 
this  was  a  misdirection,  and  there  must  be  a  new  trial,  because 
it  had  not  been  explained  to  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff,  and  because  the  reasonableness  of  the  defen- 
dants belief  was  immaterial. 

APPEAL  from  the  judgment  of  the  Queen's  Bench  Division. 
The  action  was  brought  by  the  plaintiff,  who  was  a  clergy- 
man of  the  Church  of  England,  to  recover  damages  against  the 
defendant,  who  was  also  a  clergyman  of  the  Church  of  England, 
for  libel  and  slander.  The  following  letter  was  the  libel 
complained  of : 

The  facts  as  I  have  them  are  these.  If  yoa  had  been  at  home  I  should  at  once 
have  communicated  them  to  yoa.  Mr.  N.  Clark  was  a  candidate  for  the  vicarage  of 
All  Saints.  Mr.  H.  Pratt,  being  much  interested  in  this,  was  anxious  to  learn  par- 
ticulars about  him  ;  and  knowing  that  he  had  been  curate  of  Horringer  in  the  neigh- 
bourhood of  Bury,  and  near  to  Mr.  Be  van's  place,  he  requested  Mr.  Bevan  to  make 
some  inquiry  about  him.  The  result  of  this  was,  among  other  things,  that  Mr.  James 
Oakes  assured  him  that  he  had  seen  a  letter  containing  the  matter  reported  to  you  by 
Mr.  Canham.  Mr.  Gascoigne  Bevan  was  with  his  father  in  Mr.  Hervey  Oakes*  dining 
room  when  Mr.  James  Oakes  gave  the  information.  At  the  time,  Hervey  Oakes  stated 
that  Mr.  N.  Clark  had  been  expelled  from  the  army  for  cheating  at  cards,  had  led  a 
profligate  life  at  Cambridge,  Ac.  Mr.  Gascoigne  Bevan  is  quite  willing  to  tell  yoa  all 
no  knows,  and  to  write  Tor  farther  information  to  Mr.  Oakes. 

(a)  Reported  by  P.  B.  Hutchiks,  Esq.,  Barrister-at-Law. 
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This  letter  was  written  by  the  defendant  to  the  Rev.  H.  L.  Clark 
Maud,  the  vicar  of  the  parish  where  the  defendant  had  been  * 
curate,  in  answer  to  a  letter  of  inquiry.    "  The  matter  reported  MoLlwJU** 
by  Mr.  Canham  "  referred  to  certain  alleged  immoral  conduct  on  1877. 

the  part  of  the  plaintiff  while  curate  of  Horringer.    The  state-  .  

ments  contained  in  the  letter  had  in  fact  been  communicated  to  ^^ThomIa 
the  defendant,  with  this  difference,  that  the  communication  made  belief. 
to  the  defendant  was  that  the  plaintiff  had  been  obliged  to  leave 
the  army  in  consequence  of  trouble  at  cards,  and  had  led  an 
irregular  life  at  Cambridge.  The  slander  complained  of  consisted 
in  verbal  repetitions  of  some  of  the  matters  referred  to  in  the 
letters  to  several  other  clergymen,  amongst  others  to  the  Rev. 
Mr.  Green,  the  defendant's  curate. 

The  action  was  tried  at  the  Suffolk  Summer  Assizes  for  1876, 
at  Bury,  before  Huddleston,  B.,  who  held  that  all  the  occasions 
of  publication  were  privileged,  but  left  the  question  of  malice  to 
the  jury,  with  the  direction  which  is  set  out  in  the  early  part  of 
the  judgment  of  Bramwell,  L.  J.  The  jury  found  a  verdict  for  the 
plaintiff  for  200Z.  damages.  A  rule  for  a  new  trial  on  the  ground 
of  misdirection  was  discharged  by  Cockburn,  C.J.  and  Mellor,  J. 
(36  L.  T.  Rep.  N.  S.  466),  and  the  defendant  appealed. 

Willis,  Q.C.  and  0.  E.  Anderson  for  the  defendant. — The 
Bumming  up  of  the  learned  judge  at  the  trial  was  incorrect,  and 
therefore  the  verdict  cannot  be  upheld.  The  jury  ought  to  have 
been  told  that  however  unreasonable  may  have  been  the  grounds 
on  which  the  defendant  formed  his  opinion,  if  he  really  believed 
what  he  stated  to  be  true,  and  acted  with  honesty  of  purpose, 
they  must  find  a  verdict  in  his  favour.  Pitt  v.  Donovan  (1  M.  & 
S.  639)  is  a  distinct  authority  for  the  proposition  that,  if  the  oc- 
casion of  publication  is  privileged,  bond  fide  belief  and  honesty  of 
purpose  will  exempt  the  person  who  makes  the  statements  from 
liability,  and  reasonableness  of  belief  is  not  the  correct  test  to 
apply.  The  occasions  of  publication  in  the  present  case  were  all 
clearly  privileged,  and  that  being  so,  the  burden  of  proof  was  on 
the  plaintiff ;  it  was  for  him  to  establish  that  there  was  malice, 
and  unless  he  could  show  this  affirmatively  there  was  no  case  to 
go  to  the  jury :  {Wright  v.  Woodgate,  2  C.  M.  &  R.  573.)  The 
discrepancy  between  the  words  of  the  alleged  libel  and  the  state- 
ment which  was  made  to  the  defendant  is  too  slight  to  amount  to 
any  evidence  of  malice. 

Philbrick,  Q.C.  and  Cuffe  for  the  plaintiff. — Assuming  that 
honesty  of  purpose  is  sufficient  to  give  the  privilege,  still  other 
matters  must  be  looked  at  to  see  whether  such  honesty  of  pur- 
pose really  exists  or  not,  and  recklessness  or  want  of  reasonable- 
ness, or  want  of  reasonable  care,  would  be  strong  evidence  to 
show  that  it  did  not  exist.  The  judgments  in  Pitt  v.  Donovan 
(ubi  sup.)  support  this  proposition.  The  summing  up  was  sub- 
stantially correct;  for,  in  considering  what  the  defendant's  state  of 
mind  was,  he  ought  to  be  judged  by  the  standard  of  a  reasonable 
man.     The  following  cases  were  also  cited  in  the  argument: 
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Olabk     Bromage  v.  Prosser  (4  B.  &  C.  247) ;  Spill  v.  Maule  (L.  Rep.  4 
»•       Ex.  232  ;  38  L.  J.  138,  Ex. ;  20  L.  T.  Rep.  N.  S.  675) ;  Laughton 
oltnedx.  y  ^  Bishop  of  Sodor  and  Man  (L.  Rep.  4  P.  C.  495 ;  42  L.  J. 
1877.      11,  P.  C. ;  28  L.  T.  Rep.  N.  S.  377) ;  Child  v.  Affleck  (9  B.  &  C. 
,  r-r  .  .  403) ;  Lister  v.  Ferryman  (L.  Rep.  4  H.  of  L.  521 ;  39  L.  J.  177, 
Ex-  \  23  L.  T.  Rep.  N.  S.  269) ;  Fryer  v.  Kinnersley  (15  C.  B.  N. 
belief.      S.  422 ;  33  L.  J.  96,  CP.;  9  L. T.  Rep.  N.  S.  415)  ;  WhiteUy  v. 
Adams  (15  C.  B.  N.  S.  392  ;  33  L.  J.  89,  CP.;  9  L.  T.  Rep.  N. 
S.  483) ;  Gilpin  v.  Fowler  (9  Ex.  615 ;  23  L.  J.  152,  Ex). 

[Bramwbll,  L.J.  referred  to  Goxhead  v.  Richards,  2  C.  B.  569 ; 
15  L.  J.  278,  C  P.] 

Willis,  Q.C  in  reply. — Judgment  ought  to  be  entered  for  the 
defendant  without  sending  down  the  case  for  a  new  trial :  (Order 
XL.,  r.  10 ;  Order  LVIII.,  r.  5.)  [Bramwell,  L.J.  referred  to 
MUissich  v.  Lloyds,  36  L.  T.  Rep.  N.  S.  423.]  There  is  no 
evidence  of  malice  here,  and  therefore  the  defendant  is  entitled 
to  judgment. 

Bramwbll,  L.J. — I  think  the  appeal  must  be  allowed,  but  I  am 
glad  to  say  that  I  am  satisfied  I  do  not  differ  from  the  view  of 
the  law  which  was  adopted  by  the  Lord  Chief  Justice  and  Mellor, 
J.,  in  the  court  below.  I  am  satisfied  that  the  difference  of 
opinion  is  the  result  of  a  different  appreciation  of  the  summing 
up  of  the  learned  judge  at  the  trial.  I  have  asked  Mr.  Willis 
during  the  course  of  the  argument  whether  he  dissented  from 
the  law  as  laid  down  by  the  Divisional  Court,  and  he  said  that  he 
did  not.  While  differing  from  the  learned  judges  in  the  court 
below  as  to  the  conclusion  at  which  we  ought  to  arrive  in  this 
case,  I  agree  that  in  dealing  with  the  summing  up  of  a  judge  on 
the  trial  of  an  action,  not  for  the  sake  of  the  judge,  but  in  the 
interest  of  the  parties,  we  must  not  criticise  it  too  rigorously.  I 
think  we  ought  to  take  a  liberal  view,  and  look  at  the  whole  of 
the  summing  up  to  see  whether  it  is  a  fair  guide  to  the  jury,  and 
unless  we  are  satisfied  that  the  jury  have  gone  wrong,  and  were 
influenced  by  the  incorrectness  of  the  summing  up  so  as  to  affect 
their  verdict,  we  ought  not  to  set  aside  the  verdict  on  the  ground 
of  misdirection.  But  in  the  present  case  I  think  the  question 
was  inaccurately  left  to  the  jury.  No  doubt  many  things  were 
said  in  the  course  of  the  summing  up  which  would  have  been 
quite  proper  as  a  direction  to  the  jury  if  properly  applied  to  the 
facts  of  the  case,  but  we  must  look  at  the  whole  of  the  summing 
up  to  see  what  the  effect  of  it  was.  The  question  was  left  to  the 
jury  in  these  words,  "  I  say  the  occasions  were  privileged.  Did 
the  defendant  write  the  letter  of  the  2nd  May,  and  make  the 
statements  with  regard  to  the  plaintiff  bona  fide,  and  in  the 
honest  belief  that  what  he  wrote  and  said  with  reference  to  the 
plaintiff  was  true,  or  was  he  actuated  by  feelings  of  malice  ?  " 
Now,  with  the  greatest  respect  for  the  learned  judge,  I  think 
that  is  a  misdirection,  and  that  the  proper  direction  would  be  that 
the  occasions  on  which  the  defendant  wrote  and  spoke  the  words 
complained  of  were  privileged,  and  that  unless  the  jury  were 
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satisfied  that  the  defendant  wrote  or  spoke  with  malice  (giving  a  Clark 
proper  explanation  of  the  meaning  of  malice),  the  verdict  onght  to  M  v- 
be  for  the  defendant.  But  here  the  question  was  left  to  the  jury  0LTNBP3L 
as  if  the  burden  of  proof  were  on  the  defendant.  There  is  also  1877. 
another  objection  to  the  way  in  which  the  question  was  left  to  ^-jJZfWw 
the  jury ;  it  was  put  in  such  a  way  that  the  jury  would  think  lege— Honest 
that  they  must  find  one  of  two  things  affirmatively,  that  is,  if  beKef. 
they  could  not  find  one  they  must  find  the  other ;  if  that  is  all 
that  the  jury  were  told*  I  think  it  is  not  enough.  The  learned 
judge  shows  what  he  means  in  the  last  sentence  before  he 
proceeds  to  deal  with  the  question  of  damages,  which  is  as 
follows :  "  Which  "  (that  is  honest  belief)  "  means  that  he  had 
good  ground  for  believing  them  to  be  true,  I  mean  to  say,  did 
not  pigheadedly,  pertinaciously,  and  obstinately  perhaps,  persuade 
himself  of  the  matter,  for  which  he  had  no  reasonable  grounds, 
and  of  which  you  twelve  gentlemen  would  say  that  they  were 
perfectly  unjustified."  This  seems,  therefore,  to  be  the  result 
of  the  way  in  which  the  case  was  put  to  the  jury ;  it  was  left 
to  them  to  say  whether  the  letter  was  written  and  the  words 
spoken  by  the  defendant  bona  fide  and  in  the  honest  belief  that 
the  statements  which  he  made  were  true ;  and  the  learned  judge 
then  goes  on  to  explain  that  honest  belief  means  belief  based  on 
reasonable  grounds.  The  jury  must  have  had  in  their  minds  the 
idea  that  they  had  to  consider  whether  the  belief  of  the  defendant 
was  both  bona  fide  and  reasonable.  I  think  that  this  is  a 
misdirection,  and  the  verdict  cannot  stand.  I  am  confirmed  in 
this  view  because  I  also  think  that  the  verdict  was  against 
evidence.  It  is  difficult  to  say  that  there  was  no  evidence,  and 
I  think  perhaps  it  was  better  to  take  the  opinion  of  the  jury ; 
not  on  the  ground  that  there  was  any  evidence  of  rashness  or 
recklessness  on  the  part  of  the  defendant  in  making  the  state- 
ments without  being  satisfied  of  their  truth  (although  I  agree 
with  the  Lord  Chief  Justice  that  there  were  many  things 
which  the  defendant  might  have  done  which  would  have  been 
preferable  to  what  he  did) ;  but  my  doubt  arises  partly  from  the 
number  of  commmunications  which  the  defendant  made,  and 
partly  from  the  fact  that  the  letter  written  by  the  defendant 
contained  somewhat  stronger  expressions  than  those  which  had 
been  used  in  the  communication  made  to  him.  Instead  of  that 
the  plaintiff  had  had  to  leave  the  army  for  trouble  at  cards,  the 
defendant  wrote  that  he  had  been  expelled  from  the  army  for 
cheating  at  cards,  and,  instead  of  that  he  had  led  an  irregular 
life  at  Cambridge,  that  he  had  led  a  profligate  life.  It  is  possible 
that,  if  these  facts  were  laid  before  the  jury  with  a  proper 
direction,  they  might  find  that  the  defendant  was  careless  as  to 
what  injury  he  might  do  the  characters  of  others,  and  because  he 
wished  to  be  thought  a  zealous  clergyman,  or  from  some  other 
similar  motive,  made  these  statements.  It  is  barely  possible  that 
the  jury  might  find  this,  and  though  I  have  some  misgiving, 
I  hesitate  to  say  that  there  was  no  evidence.    We  must  bear  in 


14 


CRIMINAL  LAW  CA8E8. 


Cum  mind  that  the  jury  have  not  to  ascertain  what  motive  actuated 
Moltwxox.  ^e  defendant,  but  if  it  was  any  wrong  motive  they  may  find 

  a  verdict  for  the  plaintiff.    I  have  another  difficulty,  which  is 

1877.      this.    I  am  by  no  means  sure  that  the  communication  which  was 
jjtejITprivi-  made  by  the  defendant  to  Mr.  Green  was  privileged.    I  have 
lege— Honat  some  misgivings,  but  I  doubt  whether,  where  a  man  will  assist 
txtef.      himself  by  taking  the  advice  of  another,  he  should  not  be  careful 
in  doing  so  to  act  in  such  a  way  as  not  to  cause  injury  to  other 
people.    But  I  have  the  strongest  feeling  that  the  verdict  was 
against  evidence,  and  I  think  I  am  bound  to  say  so,  because  the 
case  may  go  further  on  appeal.    If  there  was  more  than  a  mere 
scintilla  of  evidence  I  think  the  jury  ought  to  have  disregarded 
it  and  found  for  the  defendant.    I  should  maintain  this  appeal 
on  the  two  grounds,  that  there  was  misdirection  and  that  the 
verdict  was  against  evidence;  it  is  not  necessary  to  decide 
whether  there  was  no  evidence.    I  do  not  think  that  Order  XL., 
r.  10,  is  applicable  to  the  present  case;  I  think  it  is  only 
applicable  to  cases  where  we  know  all  the  truth  which  could 
be  told,  and  that  this  case  does  not  come  within  it.    But  on  the 
two  grounds,  that  there  was  misdirection,  and  that  the  verdict 
was  against  evidence,  I  think  the  appeal  must  be  allowed,  and 
there  must  be  a  new  trial. 

Brett,  L.J. — I  am  of  the  same  opinion.  I  think  there  was 
misdirection,  and  that  the  verdict  was  against  the  weight  of 
evidence,  and  that  there  was  no  evidence  to  go  to  the  jury  on 
behalf  of  the  plaintiff.  As  to  the  question  of  misdirection  I 
agree  with  Bramwell,  L.J.,  and  I  do  not  think  that  we  really 
differ  in  opinion  from  the  judges  of  the  Queen's  Bench  Division 
on  any  question  of  law.  I  think,  however,  that  the  direction  of 
the  learned  judge  at  the  trial  must  have  materially  misled  the 
jury.  I  think  I  ought  to  lay  down  what  I  consider  to  be  the 
proper  direction  to  be  given  to  the  jury  in  such  a  case,  before 
criticising  the  summing  up  of  Huddleston,  B.  at  the  trial.  I  am 
of  opinion  that  when  a  defamatory  writing  or  defamatory  words 
have  been  published,  and  the  judge  has  held  that  the  publication 
was  on  a  privileged  occasion,  when  he  says  there  is  privilege  it 
must  be  for  some  reason,  and  the  defendant  is  only  entitled  to  the 
protection  afforded  by  the  privilege  if  he  uses  the  occasion  for 
the  reason  for  which  the  privilege  is  given,  but  not  if  he  uses  it 
otherwise.  If  he  does  not  use  the  occasion  for  the  reason  for 
which  the  privilege  was  given,  but  uses  it  for  some  indirect  and 
wrong  reason  or  motive  of  his  own,  then  there  is  malice.  There 
are  certain  tests  as  to  when  malice  exists.  It  is  not  malice  as  in 
pleading  that  is  to  be  understood  by  the  expression  in  cases  of 
this  kind,  but  it  means  a  wrong  feeling  in  the  defendant's  mind. 
There  are  two  tests  to  show  whether  there  is  malice  when  defama- 
tory statements  have  been  published  on  a  privileged  occasion. 
If  it  is  proved  that  the  defendant  stated  what  he  knew  at  the 
time  to  be  false,  then  everybody  assumes  the  existence  of  malice, 
and  that  he  acted  from  a  wrong  motive,  and  no  one  inquires  what 
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ive  was.    Bat  supposing  it  is  not  proved  that  the  defen-  Clark 
iew  at  the  time  that  what  he  stated  was  false,  still  he  may  M 
icting  for  the  reason  for  which  the  privilege  was  given ;  0L* 
rom  anger  or  any  wrong  motive  he  states  as  true  what  he  1877. 
t  know  to  be  true,  the  jury  may  infer  that  he  did  not  make  j^Zpn  • 
lament  for  the  true  reason,  but  that  he  made  it  from  an  tyt—Honut 
i  motive,  and  if  he  has  acted  for  any  other  reason  than  that  belief, 
ch  the  privilege  is  given  he  would  not  be  protected, 
wo  tests  have  been  used  in  the  Court  of  Common  Pleas  by 
C.J.  and  Willes,  J.,  and  I  think  their  view  is  right.    If  it 
r,  then  I  think  that  Huddleston,  B.,  taking  the  whole  of 
timing  up  together,  did  not  follow  it,  or  so  expressed 

that  the  jury  were  misled  in  this,  that  they  were  induced 
t  that  the  burden  of  proof  was  on  the  defendant,  whereas, 
/  has  been  pronounced  by  the  judge  that  the  publication 
ace  on  a  privileged  occasion,  the  whole  burden  is  on  the 
f.  The  next  error  was  in  reading  a  passage  from  the 
mt  in  Bramage  v.  Prosser  (4  B.  &  C.  247),  which  does  not 
definition  of  malice  in  respect  of  what  is  or  is  not  malicious 

but  deals  rather  with  the  meaning  of  the  word  malice  in 
gs  and  indictments,  in  which  "maliciously"  is  a  technical 
nd  is  the  same  as  "  wilfully That  is  what  Bayley,  J. 
are  pointing  out ;  but  the  real  meaning  of  malice,  which  he 

later  in  the  same  judgment,  is  a  wrong  feeling  in  a  man's 

The  passage  from  the  summing  up  which  has  been  read 
cnwell,  L.  J.,  and  which  is  substantially  a  recapitulation  of 
>le  summing  up,  must  have  led  the  jury  to  suppose  that, 
h  they  might  be  of  opinion  that  the  defendant  did  believe 
amenta  he  made  to  be  true,  that  would  not  be  sufficient 
be  had  a  reasonable  ground  for  so  believing.  I  apprehend 
he  did  believe  the  statements  to  be  true,  and  if  want  of 
n  their  truth  was  the  only  thing  tending  to  show  malice 

against  him,  the  only  question  would  be,  not,  would  a 
ble  man  believe  the  statements  to  be  true,  but,  did  the 
mt  believe  them  ?  The  test  of  stupidity  and  obstinacy  is 
rir  one,  for  stupidity  or  obstinacy  would  only  be  evidence 
f  to  show  that  the  belief  was  not  genuine.  I  think  that 
ection  was  one  which  would  mislead  the  jury,  and  was 
I  have  formed  a  strong  opinion  that  all  the  occasions 
•ivileged.  The  only  one  which  can  be  questioned  is  that 
[communication  to  Mr.  Green ;  but  I  have  a  strong  opinion 
here  a  relation  so  intimate,  socially  and  professionally,  as 
tween  rector  and  curate  exists,  and  they  are  consulting 
r  as  to  ecclesiastical  matters,  and  as  to  the  behaviour  of  a 
lan  with  whom  they  were  brought  into  communication  in 
ltso  of  their  duties,  the  occasion  is  privileged,  and  Mr. 
who  was  called  as  a  witness  for  the  plaintiff,  said  that  the 
nt  did  consult  him  for  advice.    The  plaintiff  is  bound  by 

witness,  and  there  was  no  question  for  the  jury  but  as  a 
)f  law  the  privilege  existed.  I  think  that  all  the  occasions 
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Clark     were  privileged.    Then  was  there  any  evidence  for  the  jury,  if 
«•        the  right  question  had  been  left  to  them  ?    Taking  the  privilege 
Molttwux   to  exisfc  the  burden  of  proof  was  on  the  plaintiff,  and  the  slight 

1877.      discrepancies  which  existed  between  the  statements  made  to  the 

 .  .  defendant,  and  those  made  by  him  were  far  too  slight  to  justify 

£^Zbo^u       Jn^Se  *n  asking  the  jury  whether  the  defendant  was  influenced 

belief.  by  an  indirect  motive.  I  think  there  was  no  evidence  to  go  to 
the  jury,  and  therefore,  if  on  a  new  trial  the  facts  are  not  altered, 
the  duty  of  the  judge  will  be  to  direct  a  verdict  for  the  defendant. 
If  there  was  any  evidence  I  am  clearly  of  opinion  that  the  verdict 
was  unreasonable  and  against  evidence  and  ought  to  be  set  aside. 
Assuming  that  there  was  no  evidence,  we  cannot  apply  Order  XL., 
r.  10,  and  enter  the  verdict  for  the  defendant,  for  it  does  not 
follow  that  there  may  not  be  some  evidence  which  may  be  given 
to  make  out  a  case  for  the  plaintiff ;  but  on  the  other  two  grounds 
I  think  the  judgment  should  be  reversed. 

Cotton,  L.J. — I  am  also  of  opinion  that  the  judge  left  the 
case  to  the  jury  so  as  to  mislead  them  as  to  what  the  true 
question  was.  When  the  judge  had  once  ruled  that  the 
occasions  of  the  publication  were  privileged,  the  only  question 
was,  did  the  defendant  act  from  a  sense  of  duty  or  from  some 
other  motive  ?  and  the  burden  of  proof  was  on  the  plaintiff ;  the 
presumption  is  in  favour  of  the  defendant,  and  against  the 
existence  of  malice.  The  plaintiff  in  this  case  had  to  prove 
actual  malice,  that  is,  that  the  defendant  was  acting  not  from  a 
sense  of  duty  but  from  some  indirect  motive,  and  the  question  is, 
was  there  "  mala  mens/9  which  actuated  the  defendant  ?  We 
must  look  at  all  the  circumstances,  and  I  agree  that  we  must 
apply  reason  to  the  case  as  reasonable  men  do  and  must.  The 
question  is,  what  was  the  state  of  mind  of  the  defendant  ?  and 
want  of  reasoning  powers  or  stupidity  would  not  be  malice. 
The  judge  must  say  whether  the  privilege  exists,  and  when  he 
has  once  laid  down  that  the  circumstances  are  such  as  to  show 
privilege,  the  defendant  can  only  be  deprived  of  the  privilege  by 
the  plaintiff  showing  that  the  defendant  acted  not  from  a  sense 
of  duty  but  from  some  other  motive.  If  the  defendant  knew 
that  there  was  no  foundation  for  these  statements,  that  would 
show  malice ;  but  the  state  of  his  mind  was  to  be  tried,  and  the 
question  of  honest  belief,  in  the  sense  in  which  the  learned  judge 
described  it,  is  not  the  question.  There  is  another  fault  in  the 
summing  up.  The  burden  of  proof  is  on  the  plaintiff,  and  it  is 
for  the  plaintiff  to  make  out  and  satisfy  the  jury  that  the 
defendant  was  acting  from  some  other  motive  than  a  sense  of 
duty.  As  to  the  privilege,  my  only  doubt  has  been  about  the 
communication  made  by  the  defendant  to  Mr.  Green,  and  I  think 
there  was  privilege  on  that  occasion.  It  might  be  for  the  jury 
to  say  under  what  circumstances  the  communication  took  place, 
if  there  were  a  conflict  of  evidence ;  but  here  the  plaintiff's  own 
witness  states  the  circumstances,  and  I  should  say  the  judge  was 
right  in  saying  that  the  statement  was  privileged.    It  was  made 
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by  a  rector  to  His  curate,  and  with  reference  to  a  matter  affecting  Clark 
two  parishes,  and  which  might  affect  Mr.  Green  himself.    I  think,  ^0LjmiL 

therefore,  the  judge  was  right  in  holding  it  to  be  privileged.   

The  other  questions  are  whether  there  was  any  evidence,  and  1877. 
what  ought  to  be  done.    In  my  opinion  there  was  not  such  rjiJZp^^ 
evidence  here  (as  is  said  in  Somerville  v.  Hawkins,  10  C.  B.,  at  kge— Honest 
page  590)  as  to  "  raise  a  probability  of  malice,  and  be  more  belief. 
consistent  with  its  existence  than  with  its  non-existence."  There 
was  no  evidence  of  any  indirect  motive  which  induced  the 
defendant  to  act  as  he  did.    There  are  no  facts  or  letters  to  show 
that  he  was  not  acting  in  the  performance  of  his  duty.    I  think 
the  discrepancies  between  the  statements  made  to  the  defendant 
and  those  made  by  him  are  fairly  attributable  to  forgetfulness  in 
the  absence  of  other  evidence.    As  to  the  number  of  persons  to 
whom  the  communications  were  made,  the  occasions  were  all 
privileged ;  and  that  explains  the  circumstance  of  the  number  of 
communications,  which  does  not,  in  my  opinion,  afford  any 
evidence  of  malice.    I  agree  that  it  would  not  be  right  to  enter 
the  verdict  for  the  defendant,  and  therefore  there  ought  to  be  a 
new  trial.  Judgment  reversed,  and  a  new  trial  ordered. 

Solicitors  for  plaintiff,  John  OrouL 

Solicitors  for  defendant,  Few  and  Go. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Jan.  19,  1878. 

(Before  Cockbubn,  C.J.,  Cleasby,  B.,  Lindlbt,  Manisty,  and 

Hawkins,  JJ.) 

Reg.  v.  Paul  Read,  (a) 

Embezzlement— Wild  rabbits — Taking,  killing,  and  removing — 
One  continuous  action. 

The  prisoner  was  employed  to  look  after  a  wood  in  which  the  game 
and  rabbits  and  right  of  sporting  had  been  granted  to  his 
master  by  the  owner.  He  was  not  at  liberty  to  kill  rabbits  for 
his  own  use,  but  he  did  take,  kill,  remove  and  sell  eighteen 


(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Rbo-  rabbits  in  and  from  the  wood,  nevertheless.    The  taking,  hilling, 

Ito^         removing  and  selling  were  parts  of  one  continuous  action. 

  Held,  that  the  criminal  offence  (if  any)  was  not  embezzlement. 

1878. 

Entitlement  /^ASE  stated  by  the  Vice- Chairman  of  the  Berks  Quarter 
—  WUd     \J    Sessions  for  the  opinion  of  this  Court. 
r0**ltf«        The  prisoner  was  indicted  at  the  Berks  Epiphany  Sessions, 
held  the  31st  day  of  December,  1877,  for  stealing  eighteen  rabbits, 
the  property  of  Arthur  Smith,  his  master. 

The  evidence  showed  that  the  prisoner  was  the  gamekeeper  of 
Smith,  and  was  employed  to  look  after  a  wood  in  which  the  g&me 
and  rabbits,  and  right  of  sporting,  had  been  granted  to  Smith 
by  the  owner. 

The  prisoner  was  not  at  liberty  to  kill  or  take  rabbits  in  the 
wood  for  his  own  use. 

He  did  take  and  kill  and  remove  eighteen  wild  rabbits  in  and 
from  the  wood,  and  had  bargained  to  sell  them,  when  they  ware 
seized  in  the  possession  of  the  purchaser's  agent ;  the  capturing 
killing,  removing,  and  selling  being  parts  of  one  continuous  action. 

Counsel  for  the  defence  required  the  Court  to  stop  the  oase, 
because  there  was  not  any  evidence  to  go  to  the  jury ;  that  the 
rabbits  had  never  as  subjects  of  larceny  been  in  the  possession  of 
Smith ;  and  that,  therefore,  the  prisoner  could  not  be  guilty  of 
stealing  or  embezzling  them. 

Counsel  for  the  prosecution  insisted  that,  when  the  rabbits 
were  captured  and  killed  by  the  prisoner,  they  were  by  that  act 
reduced  into  the  possession  of  his  master,  and  became  subjects  of 
larceny  or  embezzlement. 

Beg.  v.  Townley,  L.  Rep.  1  C.  C.  R.  315 ;  12  Cox  C.  C.  59; 
and  Beg.  v.  Galium,  L.  Rep.  2  C.  C.  R.  28 ;  12  Cox  C.  C.  469, 
were  cited. 

The  case  was  left  to  the  jury,  the  Court  telling  them  that  the 
criminal  offence  of  the  prisoner  (if  any)  was  embezzlement  and 
not  larceny,  and  that  if,  in  their  opinion,  the  prisoner  being  the 
servant  of  Smith  captured  and  Killed  the  rabbits,  although 
against  the  orders  of  his  master,  and  they  so  came  into  the 
possession  of  the  prisoner  for  or  on  behalf  of  his  master,  and 
the  prisoner  converted  them  to  his  own  use,  he  was  guilty  of 
embezzlement. 

The  jury  found  the  prisoner  guilty  of  embezzlement,  and  he 
was  sentenced  to  four  months'  imprisonment  with  hard  labour. 

The  Court  reserved  for  the  opinion  of  the  Superior  Court, 
which  they  now  request,  the  question,  whether  the  prisoner,  by 
capturing  and  killing  the  rabbits  against  his  master's  orders,  did 
so  bring  them  into  the  possession  of  his  master  that  he  could,  by 
appropriating  them  to  himself,  be  guilty  of  embezzling  them. 

The  Court  respited  the  execution  of  the  judgment  on  the  con- 
viction until  such  question  has  been  decided. 

George  Charles  Cherry, 
Vice-Chairman  of  Berks  Quarter  Sessions. 
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Howard  Smith  for  the  prisoner. — It  is  submitted  that  the  pri-  Rno. 
raer  was  not  guilty  of  embezzlement.    The  case  finds  that  the 

tpturing,  killing,  removing,  and  selling  the  rabbits  were  parts  of   ' 

ae  continuous  action,  and  therefore  the  rabbits,  according  to  1878. 
leg.  v.  Townley,  were  not  the  subject  of  larceny.    In  that  case  Vmb^damt 
brill,  C.  J.,  said :  "  Now,  the  first  question  is  as  to  the  nature  of    _  wild 
le  property  in  these  rabbits.    In  animals  ferce  naturoe  there  is  rabbit*. 

0  absolute  property :  there  is  only  a  special  or  qualified  right  of 
roperty — a  right  ratione  soli  to  take  and  kill  them.  When  killed 
pon  the  soil  they  become  the  absolute  property  of  the  owner  of 
la  soil.  This  was  decided  in  the  case  of  rabbits  by  the  House 
f  Lords,  in  Blades  v.  Higgs  (11  H.  of  L.  Cas.  621 ;  34  L.  J.  286, 
!.  P.).    And  the  same  principle  was  applied  in  the  case  of  grouse 

1  Lord  Lonsdale  v.  Bigg  (1  H.  &  N.  923 ;  26  L.  J.  196,  Ex.). 
a  this  case  therefore  the  rabbits  being  started  and  killed  on  land 
elonging  to  the  Crown,  might,  if  there  were  no  other  ciroum- 
banoe  in  the  case,  become  tne  property  of  the  Crown.  But  before 
here  canbe  a  convictionfor larceny  for  taking  anything  not  capable 
i  its  original  state  of  being  the  subject  of  larceny — as  for  in- 
tanoe,  things  fixed  to  the  soil — it  is  necessary  that  the  act  of 
iking  away  should  not  be  one  continuous  act  with  the  act  of 
everanoe  or  other  act  by  which  the  thing  becomes  a  chattel,  and 
o  is  brought  within  the  law  of  larceny.    This  doctrine  has  been 
pptied  to  stripping  lead  from  the  roof  of  a  church,  and  in  other 
aaes  of  things  affixed  to  the  soil.   And  the  present  case  must  be 
governed  by  the  same  principle."  As  the  rabbits  in  the  present  case 
rare  not  the  subject  of  larceny,  so  neither  are  they  the  subject 
f  embezzlement.    The  24  &  25  Vict.  c.  96,  sect.  68,  enacts  that 
rhosoever,  being  a  servant  or  being  employed  for  the  purpose 
r  in  the  capacity  of  a  servant,  shall  fraudulently  embezzle  any 
battel,  money,  or  valuable  security  which  shall  be  delivered  to 
r  received  or  taken  into  possession  by  him  for  or  in  the  name  or 
a  the  account  of  his  master  or  employer,  shall  be  deemed  to 
ave  feloniously  stolen  the  same  from  his  master,  although  such 
battel,  money,  or  security  was  not  received  into  the  possession 
f  such  master  or  employer  otherwise  than  by  the  actual  posses- 
ion of  his  clerk,  servant,  or  other  person,  &c,  employed."  The 
ftbbits  here  were  not  delivered  to,  or  received  by,  or  taken  into 
be  possession  of  the  prisoner  for  or  in  the  name  or  on  the  account 
f  his  master,  but  on  his  own  account  and  for  his  own  gain.  The 
ase  is  similar  to  that  of  Beg.  v.  Cullum,  where  the  captain  of  a  barge 
sed  the  barge  for  his  own  purposes  contrary  to  his  master's 
rders,  and  so  earned  money  which  was  paid  to  him  and  appro- 
priated to  his  own  use ;  and  this  was  held  not  to  amount  to 
mbezzlement.    Then  again  the  rabbits  were  not  "  chattels  "  at 
be  time  of  killing,  which  was  done  that  the  prisoner  might  get 
he  property  for  himself.    [Manistt,  J. — It  is  clear  that  a  dead 
ibbit  is  a  chattel,  and  belongs  to  somebody.    Hawkins,  J. — But 
ere  the  prisoner  had  the  rabbits  in  his  possession  before  he  killed 
hem,  and  the  taking,  killing,  and  removing  them  were  all  one 
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Reg.  continuous  act.]  That  is  so.  When  the  rabbits  were  taken  into 
r^d      the  possession  of  the  prisoner  they  were  not  chattels.  Suppose 

 '      a  wild  rabbit  ran  into  the  hall  of  a  house,  and  the  servant  caught 

187s.  and  killed  it  then  and  there ;  would  he  be  guilty  either  of  larceny 
Emblement  or  embezzlemeni  ?  It  is  submitted  that  he  would  not. 
—  Wild  H.  D.  Greene  for  the  prosecution. — The  prisoner  was  properly 
rabbits.  convicted  of  embezzlement.  That  a  chattel  was  received  into  the 
possession  of  the  prisoner  is  clear  from  Blades  v.  Biggs  (1 1  H.  of 
L.  Cas.  621).  In  that  case  Lord  Chelmsford  said:  "With 
respect  to  wild  and  unreclaimed  animals,  there  can  be  no  doubt 
that  no  property  exists  in  them  so  long  as  they  remain  in  the 
state  of  nature.  It  is  also  equally  certain  that,  when  killed  or 
reclaimed  by  the  owner  of  the  land  on  which  they  are  found, 
or  by  his  authority,  they  become  at  once  his  property  absolutely 
when  they  are  killed,  and  in  a  qualified  manner  when  they  are 
reclaimed.  Does  the  unauthorised  act  of  a  trespasser,  by  the 
very  act  of  killing  them,  convert  them  at  once  to  the  use  of  the 
owner  of  the  land  ?  If  the  appellant  is  right  in  saying  that  the 
owner  of  the  land  has  no  property  in  game  unless  it  is  killed 
by  him  or  by  his  authority,  it  will  necessarily  follow  that  a 
poacher  reducing  the  game  into  possession,  and  thereby  as  poe« 
sessor,  though  a  wrong-doer,  having  a  right  to  it  against  all  the 
world  but  the  true  owner,  there  being  no  owner  to  challenge  his 
possession,  might  maintain  an  action  against  the  owner  of  the  land 
for  taking  the  game  from  him,  even  upon  the  land  itself,  when  it 
was  killed.  It  is  much  more  reasonable  to  hold  that  the  tres- 
passer, having  no  right  at  all  to  kill  the  game,  can  give  himself  no 
property  in  it  by  his  wrongful  act,  and  that  as  game  killed  or 
reduced  into  possession  is  the  subject  of  property,  and  must 
belong  to  somebody,  there  oan  be  no  other  owner  of  it  under 
these  circumstances  but  the  person  on  whose  ground  it  is  taken 
or  killed."  It  is  clear  dead  rabbits  are  the  property  of  someone, 
and,  according  to  Blades  v.  Biggs,  of  the  owner  of  the  land  on 
which  they  are  killed.  [Cockburn,  C.J. — Suppose  the  rabbits  are 
taken  while  asleep  ?  Manisty,  C.J. — Or  caught  in  a  trap  and 
taken  away  alive  ?]  In  this  case  they  were  killed  on  the  land. 
The  master  has  a  constructive  possession  by  the  prisoner,  his 
servant,  killing  them  in  the  wood.  [Cockburn,  C.J. — By  the 
statute  it  must  appear  that  the  prisoner  took  the  rabbits  for  or 
on  account  of  his  master.  That  is  contrary  to  the  fact,  for  the 
prisoner  took  the  rabbits  for  himself.  He  intended  to  rob  his 
master,  and  took  the  rabbits  for  himself.]  On  that  view  the  prisoner 
might  be  convicted  for  larceny.  [Cockburn,  C.J. — But  he  was 
not,  and  the  question  reserved  is  as  to  embezzlement.]  When  a 
butler  steals  his  master's  plate  or  wine,  in  point  of  law  they  are 
in  the  master's  possession  at  the  time.  Here  the  rabbits,  when 
killed,  became  the  master's  property,  but  were  not  at  the  time  in 
his  possession.  In  Reg.  v.  Oulfum  Blackburn,  J.  said  :  "With- 
out criticising  the  words  of  the  Act,  24  &  25  Vict.  c.  96,  s.  68, 
let  usiook  at  the  object  of  passing  it.    The  common  law  requires, 
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?  offence  of  larceny,  not  only  animus  furandi,  but  that  Run. 

ihould  be  a  taking,  and  it  was  held,  on  the  narrow  dis- 

is  of  the  common  law,  that  when  the  property  only  KAP* 

>  the  master's  by  coming  into  the  hands  of  his  servants,  1878. 

►t  otherwise,  the  servant  could  not  be  said  to  take  his  ~r 

's  property,  because  it  came  into  his  hands  at  the  moment  ''"—wiuT* 

so  received.    It  was  to  meet  this  difficulty  that  the  Legis-  rabbits. 

said,    '  He  who  embezzles  shall  be  guilty  of  stealing, 

rh  the  property  has  not  become  the  master's,  except  by 

session  of  the  servant/    And  in  the  original  Act  were  the 

c  by  virtue  of  his  employment/  which  have  been  expressly 

1  from  the  more  recent  statute.    Yet  still  the  essence  of 

iter  is,  that  the  servant  shall  be  deemed  to  have  stolen  the 

*»  property,  if  it  be  his  master's  property,  although  not 

>d  otherwise  than  in  the  prisoner's  capacity  of  clerk  or 

t."    Here  the  prisoner  had  his  master's  property  when  the 

i  had  been  killed  by  him.    [Hawkins,  J. — In  Beg.  v.  Roe 

x  C.  C.  557),  Willes,  J.  said,  "  By  the  decision  in  Blades  v. 

it  was  never  intended  that  poachers  should  be  put  on  the 

Doting  with  felons."] 

cbusk,  C.  J. — We  are  all  agreed  that  the  conviction  must  be 
d. 

Conviction  quashed. 


ritors  for  the  prosecution,  J.  T.  Dodd,  Reading, 
citors  for  the  prisoner,  JR.  A.  Ward,  Maidenhead. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  17,  1877. 

(Before  Kelly,  C.B.,  Field,  J.,  Huddleston,  B.,  Lindlby,  J.,  and 

Manisty,  J.) 

Reg.  v.  Rogers,  (a) 

Jurisdiction — Venue — Embezzlement — Receipt  of  money  in  one 
county — Fraudulent  representation  of  non-receipt  made  by  letter 
received  in  another  county. 

It  was  the  prisoner's  duty  as  a  country  traveller  to  collect  moneys 
and  remit  them  at  once  to  his  employers.  On  the  \&th  day  of 
April  he  received  money  in  county  Y.;  on  the  19th  and  20& 
he  wrote  to  his  employers  from  Y,  not  mentioning  that  he 
had  received  the  money ;  on  the  21*6  day  of  April  he  wrote  to 
them  again  from  Y.,  by  that  letter  intending  them  to  believe  that 
he  had  not  received  the  money.  The  letters  were  addressed  to  and 
received  by  his  employers  in  county  M.,  and  posted  in  county  Y. 

Held  (Huddleston,  B.  dissentiente),  that  the  prisoner  might  be  tried 
in  county  M.for  the  offence  of  embezzling  the  money. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Assistant 
Judge  of  the  Middlesex  Sessions. 
At  a  General  Sessions  of  the  peace  for  the  county  of  Middle- 
sex held  at  the  Guildhall,  Westminster,  on  the  7th  day  of  June, 
1877,  the  prisoner  was  tried  on  an  indictment  which  charged  him 
with  having,  when  he  was  employed  in  the  capacity  of  clerk  or 
servant  to  Middleton  Chapman  and  another,  embezzled  the  sum 
of  10Z.  17*.  6d.  received  by  him  on  their  account. 

The  prisoner  was  employed  by  the  prosecutors,  who  carry  on 
business  under  the  style  of  Chapman,  Son,  and  Co.,  at  Charter- 
house-buildings, London,  as  their  country  traveller.  Jt  was  part 
of  his  duty  to  collect  outstanding  accounts ;  and  as  to  all  moneys 
he  might  receive,  to  remit  them  "  at  once"  to  his  employers  in 
London  either  by  post-office  orders  or  bankers'  drafts. 

On  the  12th  day  of  April,  1877,  when  he  was  starting  on  his 
first  journey,  a  "  list,"  of  which  the  following  is  a  oopy,  was 
handed  to  him,  and  he  was  requested  to  collect  the  accounts 
therein  specified : 


(ct)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law 
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List  of  accounts  receded  from  customers  on  account  of  Chapman,  Son,  and 
far  week  ending  April  14,  1877,  by  Mr.  E.  G.  Rogers:  £  s.  d. 

(1.)  James  Wood  and  Co.,  York  2   7  6 

(2.)  T.  and  H.  Chapman,  York   11   8  6 

(8.)  Thomas  Kidd,  Hull  6  16  0 

(4.)  T.  W.  Carr,  Scarborough   186 

At  the  foot  of  this  list  there  was  a  printed  note  as  follows : 

AH  moneys  received  as  above  must  be  remitted  to  the  firm  at  once,  and  this  list 
returned  with  the  balance  in  hand  at  the  end  of  each  week. 

Mr.  M.  Chapman,  one  of  the  prosecutors,  drew  the  prisoner's 
attention  to  this  note,  and  desired  him  under  no  circumstances  to 
mix  up  moneys  collected  from  customers  with  his  expenses.  Ten 
pounds  were  then  paid  him  in  advance  for  his  travelling  expenses. 

On  Wednesday,  the  18th  day  of  April,  the  prisoner,  being  then 
at  York,  received  there  from  Messrs.  T.  and  H.  Chapman 
107.  17*.  6d.  cash  in  discharge  of  the  account  No.  2  in  the  above 
list.  He  never  accounted  to  his  masters  for  this  money,  nor 
informed  them  that  he  had  received  it ;  and  under  the  present 
indictment  he  was  charged  with  having  embezzled  it. 

It  appeared  that  on  the  same  day  that  he  was  paid  this  account 
he  received  from  the  prosecutors  a  second  sum  of  101.  towards 
hs  travelling  expenses,  and  a  third  sum  of  101.  was  remitted  to 
him  for  these  purposes  on  the  24th  day  of  April.  On  the  19th 
and  20th  days  of  April  he  was  at  Hull,  and  while  there  he  wrote 
three  letters  to  his  employers,  but  he  remitted  no  moneys,  and  in 
neither  of  these  letters  is  there  any  reference  to  the  account 
which  had  been  paid  to  him  by  Messrs.  Chapman,  of  York.  On 
Saturday,  the  21st  day  of  April,  the  prisoner  was  at  Doncaster, 
and  there  he  wrote  again  to  the  prosecutors.  All  these  letters 
wen  addressed  to  them  at  Charterhouse-buildings,  in  the  county 
of  Middlesex,  and  were  there  received  by  them  through  the 
post-office. 

In  his  letter  from  Doncaster  of  the  21st  day  of  April,  after 
raferringto  Kidd's  account  (No.  3  in  the  above  list),  as  to  which 
he  aaid  Ifidd  had  promised  to  remit  the  amount,  the  prisoner 
wrote  as  follows ;  "  I  have  only  two  other  accounts  with  which  I 
have  been  furnished  with  statements  to  collect  before  I  arrive  at 
Scarborough,  which,  as  I  shall  have  to  go  through  York,  will 
attend  to  and  remit  you  in  due  course/1 

The  above  list  of  accounts  being  the  only  statement  that  had 
been  furnished  to  him,  and  the  account  due  from  Kidd  having 
been  specially  mentioned  in  a  former  part  of  this  letter,  it  is 
obvious  that  one  of  the  only  two  other  accounts,  to  which  the 
prisoner  here  referred  was  T.  and  H.  Chapman's  account  (No.  2), 
which  in  point  of  fact  he  had  already  received. 

Other  letters  and  telegrams  passed  between  the  prisoner  and 
the  prosecutors,  to  which  it  is  unnecessary  for  the  present  purpose 
to  advert. 

On  the  2nd  day  of  May  the  prisoner  was  arrested  at  Newcastle. 
He  was  brought  thence  to  London,  and  committed  at  Bow-street 


Co„  Rbo. 
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for  trial  upon  the  present  charge  at  the  Middlesex  Sessions. 
When  arrested  he  had  only  41.  6s.  7d.  in  money  in  his  possession. 

Upon  the  above  facts  it  was  contended,  on  behalf  of  the 
prisoner,  that  the  indictment  failed  of  proof ;  the  embezzlement, 
if  embezzlement  there  was,  having  been  committed  in  the  county 
of  York,  where  the  money  was  received  and  appropriated  by 
him,  and  not  in  the  county  of  Middlesex ;  it  having  been  the 
prisoner's  duty  to  account  and  remit  the  amount  "  at  once." 

On  the  other  hand,  the  counsel  for  the  Grown  contended  that 
the  venue  was  well  laid  in  Middlesex,  inasmuch  as  the  prisoner's 


letter  of  the  21st  day  of  April  amounted  virtually  to  a  denial  in  that 
county  of  the  receipt  of  the  money,  that  letter  having  been 
addressed  by  him  to  Charterhouse-buildings,  London,  and  there 
received  by  his  employers  through  the  post-office. 

Having  doubts  upon  the  question  thus  raised,  I  refused  to 
direct  an  acquittal,  and  said  I  would  reserve  the  question  of 
venue  for  the  Court  of  Appeal.  I  therefore  left  the  question  of 
embezzlement  to  the  jury  irrespective  of  venue ;  but  with  regard 
to  the  alleged  denial  in  Middlesex,  I  requested  them  to  say 
whether  in  their  opinion  the  prisoner  intended  that  the  prose- 
cutors should  understand,  from  the  aforesaid  statements  contained 
in  his  said  letter  of  the  21st  day  of  April,  that  he  had  not  yet  re- 
ceived the  amount  due  from  Chapmans  of  York,  and  had  thus 
in  effect  rendered  a  wilfully  false  account. 

The  jury  found  the  prisoner  guilty,  and  answered  these  questions 
in  the  affirmative. 

I  postponed  sentence  pending  the  decision  of  this  case. 

The  question  reserved  is  whether,  under  the  circumstances 
above  disclosed,  the  venue  was  well  laid  in  Middlesex.  If  the 
Court  should  be  of  opinion  that  it  was,  the  conviction  to  stand; 
if  of  the  contrary  opinion,  to  be  quashed. 

I  beg  to  refer  to  Reg.  v.  Murdoch  (2  Den.  C.  C.  298,  5  Cor 
C.  C.  360),  and  to  the  observations  thereupon  of  Alderson,  B., 
in  Beg.  v.  Davison  (7  Cox  C.  C.  159.) 


No  counsel  appeared  to  argue  on  behalf  of  the  prisoner. 

Besley  for  the  prosecution. — The  venue  was  properly  laid  in  the 
county  of  Middlesex.  As  soon  as  the  prisoner  received  the 
money  charged  in  the  indictment  to  have  been  embezzled  it 
became  his  masters'  property,  and  it  was  his  duty  to  have  remitted 
it  at  once  to  the  prosecutors.  The  letter  of  the  21st  day  of  April,  as 
found  by  the  jury,  conveyed  the  false  representation  that  he 
had  not  received  the  money.  This  letter  was  addressed  to  and 
received  by  the  prosecutors  in  Middlesex,  and  the  prisoner's 
false  statement  therein  was,  when  the  letter  arrived,  a  false 
representation  made  by  the  prisoner  in  Middlesex ;  that  is  an  act 
done  by  him  in  Middlesex.  In  Beg  v.  Leech  (7  Cox  C.  C.  100)  a 
letter  containing  a  false  pretence  was  received  by  the  prosecutor 
throagh  the  post  in  the  borough  of  C,  but  it  was  written  and 


P.  H.  Edlin. 
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oat  of  the  borough.    In  consequence  of  the  letter  the  R*>. 
ator  sent  through  the  post  to  the  writer  a  post-office  r.^^ 
or  21.,  which  sum  was  received  by  the  writer  out  of  the  JQMM* 
ii ;  and  it  was  held  that  the  writer  might  be  indicted  for  1877. 
•etences  in  C.    In  the  present  case  there  was  no  false  repre-  £m^~[9maa 

on  to  the  prosecutors  that  the  money  had  not  been  received   Venue, 

be  receipt  of  the  letter  of  the  21st  day  of  April  in  London. 
3re  posting  of  the  letter  was  not  a  false  representation  to 

The  non-delivery  of  the  money  over  to  the  master  per  so 
at  embezzlement.  There  was  no  complete  embezzle- 
in  Yorkshire.  Up  to  the  moment  of  the  false  representa- 
tade  to  the  prosecutor  in  Middlesex  by  the  letter  of 
1st  day  of  April  there  was  no  complete  embezzlement. 

Taylor  (8  Bos.  &  Pul.  506 ;  Rus.  &  By.  63) ;  Reg.  v.  Jfur- 
l  Den.  298;  21  L.  J.  22,  M.  C.;  5  Cox  C.  C.  360) ;  Rex  v. 
i  (Ros.  &  By.  56) ;  Rex  v.  Burdett  (4  B.  &  Aid.  95). 
lt,  C.B. — I  am  clearly  of  opinion  that  the  conviction  ought 
iffirmed.  The  prisoner  is  charged  with  having,  while  he 
nployed  in  the  capacity  of  clerk  or  servant  to  the  prose- 
,  embezzled  the  moneys  of  his  employers.  It  was  part  of 
isoner's  duty  to  collect  outstanding  accounts;  and  as  to 
neys  he  might  receive  it  was  clearly  his  duty  to  remit 
it  once  to  his  employers,  from  the  place  where  he  received 

0  his  employers  in  the  county  of  Middlesex.  On  the  18th 
April  the  prisoner  received  the  money  embezzled  at  York, 
d  not  account  to  his  employers  for  the  money,  nor  inform 
that  he  had  received  it.  If  the  case  had  stopped  there, 
here  had  been  no  other  evidence,  or  if  it  had  merely 
ed  that  he  did  not  remit  the  money  on  the  same  or 
lay  after  he  had  received  it,  there  would  have  been  no 
ce  of  the  crime  of  embezzlement  in  Middlesex.  But  on  the 
ay  of  April,  the  day  of  the  receipt  (and  it  does  not  appear  in 
brm  he  received  the  money,  or  at  what  time  of  the  day)  he 
ad  10/.  from  his  employers  for  travelling  expenses.  Then  on 
th  and  20th  days  of  April  he  was  at  Hull,  and  while  there  he 
two  letters  to  his  employers ;  but  he  remitted  no  moneys, 
d  not  refer  to  the  receipt  of  this  money  in  either  of  the 
.  It  may  well  be  that  he  had  no  time  or  means  for 
ing  the  money  which  he  had  received  on  the  18th,  but  it 
early  his  duty  to  have  remitted  it  within  a  reasonable  time 
is  arrival  at  Hull.  On  the  21st  day  of  April  the  prisoner  wrote 
from  Doncaster  to  his  employers  in  London ;  and  although 
b  letter  he  does  not  expressly  state  that  he  had  not  received 
mey,  yet  it  may  fairly  be  implied  from  the  contents  of  that 

tint  he  wished  his  employers  to  infer  that  he  had  not 
dd  it.  This  letter  was  received  by  his  employers  in  Mid- 
,  and  it  is  the  same  as  if  he  said  to  them  in  Middlesex  that 

1  not  received  the  money.  The  question  is,  was  the  offence 
leazlement  complete  on  the  writing  of  that  letter  in  the 
r  of  York.  I  am  not  prepared  to  say  that  on  the  writing  of  that 
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Baa  letter  there  was  not  evidence  of  a  complete  embezzlement,  and 
Piff^L-     that  the  prisoner  might  not  have  been  indicted  for  it  in  York- 

  shire ;  bnt  the  fact  that  the  letter  was  received  by  the  employers 

1877.  in  dne  course  of  post  in  Middlesex,  and  until  its  delivery  the 
'Jj^ja^  &dse  statement  that  the  money  had  not  been  received  by  the 
—Venue,  prisoner  was  never  made  to  or  reached  them,  in  my  opinion, 
upon  the  authority  of  Bex  v.  Burdett  and  several  other  cases, 
shows  that  the  offence  of  embezzlement  was  complete  in  the 
county  of  Middlesex.  The  cases  of  Beg.  v.  Taylor  and  Beg.  v. 
Mwrdoek  are  authorities  in  affirmance  of  the  same  principle. 
In  Beg.  v.  Mwrdock  it  was  the  prisoner's  duty  to  go  into  Derby- 
shire every  Monday  and  to  sell  goods  and  receive  money  for  them 
there,  and  to  return  with  it  to  his  master  in  Nottingham  on 
the  Saturday.  Having  received  two  sums  in  Derbyshire,  he  did 
not  return  on  the  following  Saturday,  nor  at  all  to  his  master, 
bnt  appropriated  them  to  his  own  use.  About  two  months  after- 
wards the  master  met  the  prisoner  in  Nottingham,  and  asked 
him  what  he  had  done  with  the  money.  He  said  he  was  sorry 
for  what  he  had  done;  he  had  spent  it.  The  Court  held  that 
that  was  evidence  of  an  admission  of  the  offence  in  the  county 
of  Nottingham,  for  which  the  prisoner  could  be  indicted  in  the 
county  of  Nottingham.  Under  these  circumstances  I  am  of 
opinion  that  the  conviction  should  be  affirmed. 

Field,  J. — I  also  am  of  opinion  that  this  conviction  should  be 
affirmed,  and  I  have  come  to  this  conclusion  on  the  ground  that 
a  material  part  of  the  offence  was  committed  in  the  county  of 
Middlesex.  It  was  not  the  duty  of  the  prisoner  to  remit  the 
specific  money  which  he  had  received,  but  it  was  his  duty  to 
remit  that  money  or  its  equivalent  at  once  to  his  employers,  i.e., 
in  the  course  of  the  week  in  which  he  received  it.  On  the  18th 
day  of  April  the  prisoner  received  the  money  in  question  at 
York,  and  on  the  19th  and  20th  the  prisoner  was  at  Hull,  and 
wrote  letters  to  his  employers  in  London,  saying  nothing  about 
the  receipt  of  the  money  at  York.  Again  on  the  21st,  when  at 
Doncaster,  he  wrote  a  letter  to  his  employers  in  London ;  and, 
in  answer  to  a  question  left  to  them,  the  jury  say  that  the 
prisoner  intended  that  the  prosecutors  should  understand  from 
the  statements  in  that  letter  that  he  had  not  then  received  the 
amount  in  question ;  and  the  prisoner  had  thus  in  effect  rendered 
a  wilfully  false  account.  Upon  these  facts  the  question  arises 
whether  any  material  part  of  this  offence  was  committed  in  the 
county  of  Middlesex  ?  Starting  with  this,  that  the  law  presumes 
every  man  to  be  innocent  till  he  is  proved  to  be  guilty,  1  am  at  a 
loss  to  find  any  evidence  of  the  complete  offence  of  embezzlement 
in  Yorkshire,  except  the  writing  and  posting  there  of  the  letters 
addressed  to  the  prisoner's  employers  in  Middlesex.  On  the 
authority  of  Evans  v.  Nicholson  (45  L.  J.  Ill,  0.  P.,  n.  4)  which 
decided  that  a  letter,  in  which  the  defendant  admitted  a  debt 
and  promised  to  pay  it,  addressed  to  and  received  by  the  plaintiff 
in  the  City  of  London,  was  evidence  of  an  account  stated  in  the 
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City  of  London,  I  think  that  the  letter  of  the  21st  day  of  April  Rao. 
addressed  to  and  received  by  the  prosecutors,  and  intended  to 

act  on  their  minds,  in  Middlesex,  was  in  effect  an  act  done   

by  the  prisoner  in  Middlesex.  The  case  to  my  mind  is  the  1877. 
same  as  if  a  man  standing  in  one  county  with  a  long  £n^^emt 
spear  or  a  pistol  kills  or  injures  a  man  in  the  adjoining  county,  —VenuL 
or  as  if  a  man  with  one  leg  in  one  county  and  one  in  another 
does  a  criminal  act.  So  as  to  a  letter  posted  in  one  county  and 
received  in  another.  There  may  have  been  evidence  on  which 
the  prisoner  might  have  been  properly  convicted  in  Yorkshire ; 
but  I  am  clearly  of  opinion  that  there  was  evidence  which 
justified  his  conviction  in  Middlesex.  In  Bex  v.  Burdett  (4  B.  & 
Aid.  95),  which  has  been  followed  universally,  the  libel  was 
contained  in  a  letter  written  in  county  L.,  but  received  in  county 
M.,  and  it  was  held  that  the  defendant  might  be  indicted  in 
either  county.  The  case  of  Bex  v.  Taylor  (3  Bos.  &  Pul.  596) 
also  makes  the  matter  very  plain.  In  that  case  the  prosecutor's 
servant  received  10*.  for  him  in  the  county  of  Surrey,  after  which 
the  same  evening  he  returned  to  his  master,  in  the  county  of 
Middlesex,  who  asked  him  if  he  had  brought  the  money,  and  the 
prisoner  said  he  had  not,  and  that  it  had  not  been  paid  to  him ; 
and  it  was  held  that  he  was  properly  indicted  in  the  county  of 
Middlesex.  Lord  Alvanley,  U.J.,  said :  "  The  receipt  of  the 
money  was  perfectly  legal,  and  there  was  no  evidence  that  he 
ever  came  to  the  determination  of  appropriating  the  money  to 
his  own  use  until  after  he  had  returned  into  the  county  of 
Middlesex.  It  was  not  proved  that  the  money  ever  was 
embezzled  until  the  prisoner  was  in  the  county  of  Middlesex. 
....  In  such  a  case  as  this,  even  if  there  had  been  evidence 
of  the  prisoner  having  spent  the  money  in  Surrey,  it  would  not 
necessarily  confine  the  trial  of  the  offence  to  the  county  of 
Surrey.  But  here  there  is  no  evidence  of  any  act  to  bring  the 
prisoner  within  the  statute  until  he  was  called  upon  by  his 
master  to  account/'  The  act  of  non-accounting  is  a  continuing 
act,  and  extended  in  the  present  case  to  the  time  of  the  receipt  of 
the  prisoner's  letter  of  the  21st  day  of  April  in  the  county  of 
Middlesex  That  was  the  first  act  from  which  it  is  possible  to 
say  with  certainty  that  the  prisoner  intended  to  embezzle  the 
money.  Maule,  J.,  put  the  matter  in  much  the  same  way  in 
Beg.  v.  Murdoch  :  "  It  appears  to  me  that  there  was  evidence  to 
go  to  the  jury  that  the  offence  was  committed  when  the  prisoner 
met  his  master  in  Nottingham,  and,  being  asked  by  him  for  the 
money,  did  not  pay  over  the  amount."  I  think,  therefore,  that 
the  conviction  should  be  affirmed. 

Huddlvston,  B. — I  have  the  misfortune  to  differ  from  the 
other  Judges  of  the  Court  I  think  that  the  conviction  was  not 
right  for  the  following  reasons : — first,  let  us  consider  what  the 
offence  of  embezzlement  is.  It  is  thus  defined  by  the  24  &  25 
Vict.  c.  96,  s.  68:  "Whosoever  being  a  clerk  or  servant,  or 
being  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or 
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Rbg.  servant,  shall  fraudulently  embezzle  any  chattel,  money,  or 
_p-  valuable  security,  which  shall  be  delivered  to,  or  received  or 
BofaB*m  taken  into  possession  by  him  for  or  in  the  name  or  on  account  of 
1877.  his  master  or  employer,  or  any  part  thereof,  shall  be  deemed  to 
:  have  feloniously  stolen  the  same  from  his  master  or  employer/' 
—Veuve***  ^ke  act  of  embezzlement  is  therefore  a  stealing  of  the  master's 
money.  The  evidence  of  the  act  of  embezzlement  is  the  receipt 
of  the  money  by  the  servant,  and  the  appropriation  of  it  to  his 
own  use ;  and  the  non-accounting  or  refusal  to  account  for  the 
money  received  is  evidence  merely  to  show  that  the  servant 
has  stolen  it.  In  the  present  case  the  facts  show  that  it  was  the 
prisoner's  duty  to  have  remitted  the  moneys  received  at  once  to 
his  masters  .  By  hat  I  do  not  understand  to  remit  in  the  course 
of  the  week,  but  by  the  next  post,  or  within  a  reasonable  time. 
The  prisoner  received  the  money  on  the  18th  day  of  April 
at  York,  and  he  wrote  two  letters  from  Hull  on  the  19th 
and  20th  days  of  April,  by  each  of  which  he  ought,  in  the 
course  of  his  duty,  to  have  remitted  the  money,  and  his  not 
having  done  so  was  very  good  evidence  that  he  had  then  appro- 
priated to  his  own  use  the  money  which  he  had  received  at  York 
on  the  18th.  Then  again  on  the  21st  day  of  April,  when  at 
Doncaster,  he  wrote  a  letter  to  his  masters,  by  which,  as  the  jury 
have  found,  the  prisoner  intended  his  masters  to  believe  that  he 
had  not  then  received  that  money,  and  he  had  thus,  in  effect, 
rendered  a  wilfully  false  account.  There  is  strong  evidence  that 
before  the  19th  or  20th  day  of  April,  and  on  the  finding  of 
the  jury,  strong  evidence  that  on  the  21st  the  prisoner  had 
embezzled  the  money  in  Yorkshire ;  and  I  think  therefore  that  the 
stealing  of  the  money  took  place  in  Yorkshire.  The  offence  was 
a  complete  offence  in  Yorkshire  when  the  letter  containing  the 
statement  that  he  had  not  received  it  was  written  and  posted. 
When  it  reached  the  master's  mind,  in  my  opinion,  is  not  material. 
When  the  letter  containing  the  false  statement  was  put  in  the 
post  it  could  not  be  recalled,  and  if  the  letter  had  not  reached  its 
destination  the  offence  would  have  still  been  complete  in  York- 
shire. So  far  as  regards  principle.  Then  how  stands  the  case 
'  as  to  the  authorities  f  As  to  the  cases  of  libel  and  false  pretences : 
in  libel  the  main  ingredient  is  the  uttering  or  publication  of  the 
libel,  and  in  Bex  v.  Burdett  the  libel  was  published  where  the 
letter  was  received,  in  the  county  of  Middlesex.  So,  as  to  the 
crime  of  false  pretences,  the  offence  is  not  complete  until  the 
false  pretences  reach  or  are  made  to  the  person  intended  to  be 
defrauded.  In  the  case  of  a  false  pretence  made  by  letter,  the 
.offence  is  not  complete  until  the  letter  is  received.  As  to  the 
cases  of  embezzlement.  In  Bex  v.  Hobson  the  prisoner  received 
the  money  in  Shropshire,  his  orders  being  to  take  it  to  his  master 
in  Staffordshire  the  same  night.  He  did  not  take  it,  but  on  the 
following  evening  told  his  master  in  Staffordshire  that  he  had  not 
received  it ;  and  the  majority  of  the  Judges  were  of  opinion  that 
the  indictment  might  be  tried  in  Shropshire,  where  the  prisoner 
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received  the  money,  "  the  statute  having  made  the  receiving  Reg. 
property  and  embezzling  it  amount  to  a  larceny,  made  the  offence  ** 
a  felony  where  the  property  was  first  taken,  and  the  offender 
might  therefore  be  indicted  in  that  or  in  any  other  county  into  1877. 
which  he  carried  the  property In  the  case  of  Bex  v.  Taylor  the  j^^ZX^ 
prisoner,  after  receiving  the  money  in  Surrey,  returned  to  his  myemie. 
master  in  Middlesex,  and  told  him  he  had  not  received  it,  and 
that  was  held  to  be  good  evidence  of  the  offence  having  been 
committed  in  Middlesex,  because  there  was  nothing  to  show  that 
the  prisoner  had  appropriated  the  money  to  his  own  use  in  Surrey. 
Lord  Alvanley,  C.J.,  in  delivering  the  judgment  of  the  Court, 
said :  "  In  the  present  case  no  doubt  can  be  entertained.  The 
prisoner,  being  sent  over  Blackfriars  Bridge  into  the  county  of 
Surrey,  there  received  10*.  for  his  master.  The  receipt  of  that 
money  was  perfectly  legal,  and  there  was  no  evidence  that  he  ever 
came  to  the  determination  of  appropriating  the  money  to  his  own 
use  until  after  he  had  returned  into  the  county  of  Middlesex.  It  was 
not  proved  that  the  money  ever  was  embezzled  until  the  prisoner 
was  in  the  county  of  Middlesex.  In  cases  of  this  sort  the  nature 
of  the  thing  embezzled  ought  not  to  be  laid  out  of  the  question. 
The  receipt  of  money  is  not  like  the  receipt  of  an  individual 
thing,  where  the  receipt  may  be  attended  with  circumstances  which 
plainly  indicate  an  intention  to  steal,  by  showing  an  intention  in 
the  receiver  to  appropriate  the  thing  to  his  own  use.  Thus,  if  a 
servant  receive  a  horse  for  his  master,  and  sell  it  before  he  gets 
oat  of  the  oounty  where  he  first  received  it,  it  might  be  said 
that  lie  is  guilty  of  the  whole  offence  in  the  county/'  In  the 
present  case  the  receipt  of  the  money  was  in  Yorkshire,  and  the 
three  letters  written  in  Yorkshire  were  evidence  of  the  prisoner's 
intention  to  appropriate  the  money  in  Yorkshire,  and  therefore 
the  offence  was  complete  in  Yorkshire.  Lord  Alvanley,  C.J. 
then  proceeds :  "  But,  with  respect  to  money,  it  is  not  neces- 
sary that  the  servant  should  deliver  over  to  his  master  the 
identical  pieces  of  money  which  he  receives,  if  he  should  have 
lawful  occasion  to  pay  them  away.  In  such  a  case  as  this, 
therefore,  even  if  there  had  been  evidence  of  the  prisoner  having 
spent  the  money  on  the  other  side  of  Blackfriars  Bridge,  it  would 
not  necessarily  confine  the  trial  of  the  offence  to  the  county  of 
Surrey.  But  here  there  is  no  evidence  of  any  act  to  bring  the 
prisoner  within  the  statute  until  he  is  called  upon  by  his  master 
to  account.  When  called  upon  by  his  master  to  account  for  the 
money  the  prisoner  denied  that  he  had  ever  received  it.  This 
was  the  first  act  from  which  the  jury  could  with  certainty  say 
that  the  prisoner  intended  to  embezzle  the  money.  In  this  case 
there  was  no  evidence  of  the  prisoner  having  done  any  act  to 
embezzle  in  the  county  of  Sarrey,  nor  could  the  offence  be 
complete,  nor  the  prisoner  be  guilty,  within  the  statute  until  he 
refused  to  aooount  to  bis  master.  We  are,  therefore,  of  opinion 
that  the  prisoner  was  properly  indicted  in  the  county  of  Middle- 
sex/'   Here  the  first  act — the  receipt  of  the  money — was  in 
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Rao.      Yorkshire,  and  all  the  three  letters,  evidencing  the  intent  to 
*•        appropriate  the  money,  were  written  in  Yorkshire.    The  offence 

  therefore,  in  my  opinion,  was  complete  in  Yorkshire.  This 

1877.  opinion  is  supported  by  the  judgment  of  Maule,  J.  in  Beg.  v. 
jmf~jfmfn1  Murdoch.  Lord  Campbell,  C.J.  there  said  :  "The  jury  may  have 
—Vexue,  thonght  that  the  story  which  the  prisoner  told  of  having  spent 
the  money  was  false,  or  that  he  nad  spent  it  in  the  town  of 
Nottingham/'  Parke,  B.  said :  "  I  think  on  consideration  that 
there  was  evidence  for  the  jury  of  an  embezzlement  in 
Nottingham  by  reason  of  the  prisoner's  not  returning  and 
accounting  to  his  master  in  Nottingham  as  he  ought  to  have 
done.  The  fact  of  his  spending  the  money  is  not  of  itself  a 
sufficient  embezzlement/'  Maule,  J.  said:  "I  agree  in  the 
conclusion  at  which  my  Lord  Campbell  and  my  brother  Parke 
have  arrived ;  but  I  do  not  agree  in  the  view  which  the  latter  has 
taken  of  the  matter.  It  appears  to  me  that  there  was  evidence 
to  go  to  the  jury  that  the  offence  was  committed  when  the 
prisoner  met  his  master  in  Nottingham,  and,  being  asked  by  him 
for  the  money,  did  not  pay  over  the  amount.  The  mere  omission 
to  account,  if  the  prisoner  never  had  returned  to  the  town 
of  Nottingham,  would  not  in  my  view  of  the  law  have 
rendered  him  liable  to  be  tried  in  Nottingham.  Suppose  that 
he  had  gone  to  Derbyshire  and  spent  the  money  there,  and 
stayed  there  six  months,  and  had  never  returned  to  Nottingham, 
but  had  been  afterwards  apprehended  in  Derbyshire,  according  to 
my  brother  Parke's  view  the  prisoner  would  have  been  indictable 
in  Nottingham.  But  I  cannot  think  that  that  can  be  the  case. 
The  man,  when  he  went  into  Derbyshire,  went  upon  a  lawful 
errand :  it  was  his  duty  to  receive  the  money.  If  he  never  after- 
wards returned  into  Nottingham,  he  could  not,  I  think,  be  guilty 
of  embezzlement  in  Nottingham.  The  cases  which  say  that  non- 
accounting  is  sufficient  evidence  of  embezzlement  have  all  this 
fact,  that  the  man  is  in  the  county  in  which  he  refuses  to 
account."  Martin,  B.  took  the  same  view  as  Maule,  J.  in  that 
case.  In  my  opinion,  therefore,  the  crime  of  embezzlement  is 
complete  the  moment  the  servant  intends  to  steal  his  master's 
money,  and  here  that  was  shown  to  be  in  Yorkshire.  In  Reg.  v. 
Davison  it  was  held,  and  as  I  think  correctly,  that  the  non- 
accounting  was  not  the  crime  of  embezzlement.  The  stealing  is 
the  crime,  the  non-accounting  merely  evidence  of  it ;  and,  as  the 
evidence  in  the  present  case  shows  that  the  stealing  was  in 
Yorkshire,  I  think,  therefore,  that  there  was  no  jurisdiction  in 
the  county  of  Middlesex,  and  that  the  conviction  cannot  be 
sustained. 

Lindlet,  J. — I  am  of  opinion  that  this  conviction  should  be 
affirmed  on  the  ground  that  a  material  part  of  the  offence,  that 
is,  the  fraudulently  non-accounting  for  the  money,  was  committed 
in  the  county  of  Middlesex  by  the  posting  at  Doncaster  of  the 
letter  of  the  21st  day  of  April  addressed  to  and  received  by  and 
intended  to  reach  the  prosecutors  in  Middlesex.   In  that  letter 


CRIMINAL  LAW  CASES. 


there  was  a  fraudulent  representation  made  in  Donoaster,  which  Rn». 
continued  until  it  reached  the  master  of  the  prisoner  in  Middlesex,  boqibi. 

That  was  a  fraudulent  act,  and  a  continuing  act;  and  I  am   

therefore  of  opinion  that  there  was  jurisdiction  to  try  this  indict-  1877. 
ment  in  the  county  of  Middlesex.  EmbezzUm* 
Manisty,  J. — T  am  also  of  opinion  that  the  conviction  should  —remre. 
be  affirmed.  The  consequences  would  be  very  serious  if  we  were 
to  hold  that  a  prisoner  could  only  be  indicted  in  the  county  in 
which  the  offence  was  first  committed.  Take  the  present  case. 
The  prisoner  was  arrested  on  the  2nd  day  of  May,  in  Newcastle ; 
and  there  was  evidence  that  he  had  then  appropriated  the  money, 
and  there  was  evidence  of  the  embezzlement  therefore  in  New- 
castle. If  he  had  been  indicted  there,  could  the  prisoner  have 
said,  I  committed  the  offence  in  the  county  of  Middlesex  by 
fraudulently  stating  I  had  not  received  the  money,  and  therefore 
I  ought  to  be  tried  there  ?  Here  he  wrote  from  Yorkshire  to 
Ins  masters  in  Middlesex,  which  is  just  the  same  as  if  he  in 
person  had  said  it  in  the  county  of  Middlesex.  He  was  properly 
indicted  in  Middlesex,  although  he  might  also  have  been  indicted 
in  Yorkshire. 

Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Jan.  19,  1878. 

(Before  Cockbcjen,  C.J.,  Cleasby,  B.,  Lindley,  J.,  Manisty,  J., 
and  Hawkins,  J.) 

Reg.  v.  Knight,  (a) 

Debtors  Act  1869 — Indictment  —Aider  by  verdict — Obtaining  credit 
by  false  pretences  and  fraudulently  disposing  of  goods  within 
four  months  before  liquidation — 32  8f  83  Vict.  c.  62,  s.  11,  sub- 
secU.  14  £15. 

An  indictment  charged  that  the  defendant,  a  trader,  "  did  within 
four  months  next  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs  obtain  from  W.  goods  upon  credit 
under  the  false  pretence,  fyc,  with  intent  to  defraud.  And  in 
another  count  in  similar  terms  the  defendant  was  charged  with 
inlawfully  disposing  of  the  goods  otherwise  than  in  the  ordinary 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Rro.         way  of  his  trade.    Both  counts  were  framed  under  sect.  11,  sub* 

Ktoht  14  and  15>  °f  32  #  33  VicL  c'  62* 
 *     Held,  that  the  counts  were  good  after  verdict,  and  sufficiently 

1878.         avetred  that  the  defendant  was  a  person  whose  affairs  were 

jXto^Act       liquidated  by  arrangement  within  the  meaning  of  sect.  11. 

1869,  5.  11— 

Indictment—  A  T  the  General  Quarter  Sessions  of  the  Peace  for  the  borough 
^*^0/  -aV  of  Birmingham,  held  at  Birmingham,  before  the  Recorder, 
on  the  22nd  day  of  October,  1877,  an  indictment,  of  which  the 
following  is  a  copy,  came  on  to  be  tried  against  the  defendant, 
framed  upon  sub-sects.  14  &  15  of  32  &  33  Vict.  c.  62  (The 
Debtors  Act,  1869). 

Borough  of  Birmingham  to  wit. — The  jurors  for  oar  Lady  the 
Queen,  upon  their  oaths  present,  that  heretofore  and  before  the 
oommitting  of  the  offences  by  William  Augustus  Knight  aa 
hereinafter  mentioned,  the  said  William  Augustus  Knight  was 
a  trader  within  the  true  intent  and  meaning  of  the  laws  then 
and  now  in  force  relating  to  bankrupts.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  and 
whilst  the  said  William  Augustus  Knight  was  such  trader  aa 
aforesaid  (to  wit),  on  or  about  the  12th  day  of  April,  1877,  the 
said  William  Augustus  Knight  did,  within  four  months  next 
before  the  commencement  of  the  liquidation  by  arrangement 
of  his  affairs,  obtain  from  Westwick  and  Co.,  spice  merchants 
of  London,  five  cases  of  Cochin  Ginger  upon  credit,  under  the 
false  pretence  of  carrying  on  business  and  dealing  in  the  ordinary 
way  of  his  trade,  and  has  not  paid  for  the  same,  with  intent 
to  defraud,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

2nd  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  whilst  the  said  William  Augustus 
Knight  was  such  trader  as  aforesaid  (to  wit),  on  or  about  the  9th 
day  of  May,  1877,  the  said  William  Augustus  Knight  did,  within 
four  months  next,  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs,  unlawfully  dispose  of,  otherwise  than 
in  the  ordinary  way  of  his  trade,  certain  property  (to  wit),  five 
cases  of  Cochin  Ginger,  which  he  had  obtained  on  credit,  and  had 
not  paid  for,  with  intent  then  and  there  to  defraud,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

3rd  count. — And  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  further  present,  that  whilst  the  said  William  Augustus 
Knight  was  such  trader  as  aforesaid  (to  wit),  on  or  about  the  3rd 
day  of  May,  1877,  the  said  William  Augustus  Knight  did,  within 
four  months  next  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs,  obtain  from  Joseph  Brook  and  Co., 
of  Birmingham,  twenty  cads  (or  boxes)  of  Caper  Tea  upon  credit, 
under  the  false  pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  way  of  his  trade,  and  has  not  paid  for  the  same,  with 
intent  to  defraud,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 
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ant.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Rn. 


ar  present,  that  whilst  the  said  William  Augustas  Knight  v- 

i  trader  as  aforesaid  (to  wit)  on  or  about  the  8th  day  of 

77,  the  said  William  Augustus  Knight  did,  within  four  1878. 
next  before  the  commencement  of  the  liquidation  by  — 
nent  of  his  affairs,  unlawfully  dispose  of,  otherwise  than  i869,'T  11L 
ordinary  way  of  his  trade,  certain  property  (to  wit),  Indictment— 
cads  (or  boxes)  of  Caper  Tea  which  he  had  obtained  0rd%*f 
it  and  had  not  paid  for,  with  intent  then  and  there  to  verdwt- 
•gainst  the  form  of  the  statute  in  such  case  made  and 
L 

Hint.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
er  present,  that  whilst  the  said  William  Augustus  Knight 

ii  trader  as  aforesaid  (to  wit)  on  or  about  the  28th  day  of 
77,  the  said  William  Augustus  Knight  did,  within  four 
next  before  the  commencement  of  the  liquidation  by 
nent  of  his  affairs,  obtain  from  William  Lloyd,  of 
ham  aforesaid,  three  boxes  of  Toby  and  Booth's  bacon 
boxes  of  Toby  and  Booth's  hams,  upon  credit,  under  the 
tenoe  of  carrying  on  business  and  dealing  in  the  ordinary 
his  trade,  and  has  not  paid  for  the  same,  with  intent 
id,  against  the  form  of  the  statute  in  such  case  made  and 
L 

rant. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
er  present,  that  whilst  the  said  William  Augustus  Knight 
1  trader  as  aforesaid  (to  wit),  on  or  about  the  said  28th 
[av,  1877,  the  said  William  Augustus  Knight  did,  within 
aths  next  before  the  commencement  of  the  liquidation  by 
nent  of  his  affairs,  unlawfully  dispose  of,  otherwise  than  in 
nary  way  of  his  trade,  certain  property  (to  wit),  three 
f  Toby  and  Booth's  bacon,  and  two  boxes  of  Toby  and 
hams,  which  he  had  obtained  upon  credit  and  had  not 
,  with  intent  then  and  there  to  defraud,  against  the  form 
atute  in  such  case  made  and  provided, 
rant. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
er  present,  that  whilst  the  said  William  Augustus  Knight 
1  trader  as  aforesaid  (to  wit),  on  or  about  the  1st  day  of 
177,  the  said  William  Augustus  Knight  did,  within  four 
next  before  the  commencement  of  the  liquidation  by 
nent  of  his  affairs,  obtain  from  H.  H.  and  S.  Budgett 
,  of  Bristol,  five  boxes  of  bacon  upon  credit,  under  the 
tenoe  of  carrying  on  business  and  dealing  in  the  ordinary 
his  trade,  and  has  not  paid  for  the  same,  with  intent 
id,  against  the  form  of  the  statute  in  such  case  made  and 
L. 

rant. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
er  present,  that  whilst  the  said  William  Augustus  Kuiglit. 
1  trader  as  aforesaid  (to  wit),  on  the  said  1st  day  of  June, 
e  said  William  Augustus  Knight  did,  within  four  months 
fore  the  commencement  of  the  liquidation  by  arran  tp  m  on  t, 
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Reg.      of  his  affairs,  unlawfully  dispose  of,  otherwise  than  in  the  ordinary 
v-        way  of  his  trade,  certain  property  (to  wit),  five  boxes  of  bacon 
lottr*    which  he  had  obtained  upon  credit  and  had  not  paid  for,  with 
1878.      intent  then  and  there  to  defraud,  against  the  form  of  the  statute  in 
- —      such  case  made  and  provided. 
i860  °7.  11—    ^th  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
Indictment—   do  further  present,  that  whilst  the  said  William  Augustus  Knight 
Order  of    was  sQcfc  trader  as  aforesaid  (to  wit),  on  or  about  the  7th  day  of 
r€r         June,  1877,  the  said  William  Augustus  Knight  did,  within  four 
months  next  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs,  obtain  from  Charles  Wood  and  Co.,  of 
Liverpool,  ten  boxes  of  cheese  upon  credit,  under  the  false 
pretence  of  carrying  on  business  and  dealing  in  the  ordinary  way 
of  his  trade,  and  has  not  paid  for  the  same,  with  intent  to 
defraud,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

10th  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  whilst  the  said  William  Augustus 
Knight  was  such  trader  as  aforesaid  (to  wit),  on  or  about  the 
said  7th  day  of  June,  1877,  the  said  William  Augustus  Knight  did, 
within  four  months  next  before  the  commencement  of  the 
liquidation  by  arrangement  of  his  affairs,  unlawfully  dispose  of, 
otherwise  than  in  the  ordinary  way  of  his  trade,  certain  property 
(to  wit),  a  large  quantity  of  cheese  which  he  had  obtained  upon 
credit,  and  had  not  paid  for,  with  intent  then  and  there  to 
defraud,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity. 

In  the  course  of  the  trial  proof  was  duly  made,  by  the  produc- 
tion by  an  official  of  the  County  Court  of  Warwickshire,  holden 
at  Birmingham,  of  the  proceedings  under  the  seal  of  the  said 
Court  relating  thereto : 

1.  That  the  said  William  Augustus  Knight  had,  upon  the 
19th  of  June,  1877,  filed  in  the  said  Court  his  petition  for  the 
liquidation  of  his  affairs  by  arrangement  under  the  provisions  of 
32  &  33  Vict.  c.  71  (The  Bankruptcy  Act,  1869). 

2.  That  trustees  under  the  said  liquidation  had  been  subse- 
quently duly  appointed. 

3.  That  the  liquidation  proceedings  under  the  said  petition 
were  still  pending. 

The  defendant  was  acquitted  on  the  third  and  fourth  counts  of 
the  said  indictment,  and  convicted  on  the  remaining  eight 
counts. 

After  the  verdict  was  returned  by  the  jury,  but  before  sentenoe 
was  passed,  a  motion  was  made  by  the  counsel  for  the  defendant 
in  arrest  of  judgment  to  quash  the  counts  of  the  said  indictment 
on  which  the  defendant  had  been  convicted,  on  the  ground  that 
they  were  bad  on  the  face  of  them,  and  were  not  cured  by  the 
verdict  inasmuch  as : 

1.  The  above-mentioned  counts  of  the  said  indictment  oon- 
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tained  no  averment  of  any  offence  under  the  Debtors  Act,  Reg. 
1869.  ^m 

2.  There  was  no  averment  in  any  of  the  above-mentioned   * 

counts  of  the  said  indictment  that  the  defendant  was  a  person  1878. 
adjudged  bankrupt,  or  was  a  person  whose  affairs  were  or  had  jjJ^Aci 
been  liquidated  by  arrangement  in  pursuance  of  the  Bankruptcy  1309,  «.*  11— 

Act,  1869.  Indiitment— 

8.  There  was  no  averment  in  any  of  the  above-mentioned  °^ic°f 
counts  of  the  said  indictment  of  the  filing  of  any  petition  for 
liquidation  of  his  affairs  by  arrangement  pursuant  to  the  Bank- 
ruptcy Act,  1869 ,  by  the  said  defendant  or  the  appointment  of  a 
trustee  under  any  such  liquidation  proceedings. 

4.  There  was  no  substantive  or  certain  averment  of  any 
liquidation  proceedings  whatever  under  the  Bankruptcy  Act, 
1869,  in  any  of  the  above-mentioned  counts  of  the  said  indict- 
ment. 

Upon  hearing  counsel  on  both  sides  I  overruled  the  objection, 
but  on  the  application  of  the  counsel  for  the  defendant  I  stated 
my  intention  to  send  up  a  case  for  the  decision  of  the  Court  for 
Grown  Cases  Reserved ;  and  I  therefore  postponed  judgment  on 
the  conviction  and  discharged  the  defendant  on  recognisance  of 
bul  to  appear  and  receive  judgment  if  called  upon. 

If  the  Court  should  be  of  opinion  that  all  the  above-mentioned 
counts  of  the  said  indictment  are  bad  after  verdict,  then  they  are 
to  be  quashed ;  but  if  the  Court  should  be  of  opinion  that  any 
of  the  said  counts  are  good,  then  the  verdict  on  those  counts  is 
to  stand,  and  the  defendant  is  to  come  up  for  judgment 
teoordingly. 

£.  Harris  (T.  M.  Oubnore  with  him)  for  the  defendant. — It  is 
nbmitted  that  the  indictment  is  bad  after  verdict.    The  32  &  33 
Vict.  c.  62,  s.  11,  begins  thus :  "  Any  person  adjudged  bankrupt, 
and  any  person  whose  afiairs  are  liquidated  by  arrangement  in 
pursuance  of  the  Bankruptcy  Act  1869,  shall  in  each  of  the 
following  be  deemed  guilty  of  a  misdemeanour/'  Then 
I  sib-sects.  14  and  15,  on  which  the  indictment  is  framed,  enact : 
i  "If  wjthin  four  months  next  before  the  presentation  of  a  bank- 
nptcy  petition  against  him,  or  the  commencement  of  the 
Bnudation^  he  being  a  trader,  obtains,  upon  the  false  pretence 
Is  carrying  on  business  and  dealing  in  the  ordinary  way  of  his 
[bide,  any  property  on  credit  and  has  not  paid  for  the  same, 
]  Ideas  the  jury  is  satisfied  that  he  had  no  intent  to  defraud." 
f  Sob-sect.  15 :  "If  within  four  months  next  before  the  presentation 
[of  a  bankruptcy  petition  against  him,  or  the  commencement  of 
[the  liquidation,  he  being  a  trader,  pawns,  pledges,  or  disposes  of, 
J  otherwise  than  in  the  ordinary  way  of  his  trade,  any  property 
E I  Which  he  has  obtained  on  credit  and  has  not  paid  for,  unless  the 
'■jury  is  satisfied  that  he  had  no  intent  to  defraud/'    In  order 
r     » convict  a  person  under  those  sub-sections  it  must  appear  either 
mi  he  has  been  abjudicated  a  bankrupt,  or  that  his  affairs  have 
liquidated  by  arrangement ;  and  the  indictment  must  show 
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Rko.       on  the  face  of  it  that  the  defendant  is  a  person  on  whom  those 
Knight     sub-sections  can  operate.     A  man  may  file   a  petition  for 

 '     liquidation,  but  if  the  liquidation  is  not  carried  oat  and  goes 

1878.  off,  he  is  not  within  the  purview  of  sect.  11 :  {Beg.  v.  Oliver  and 
DtUorsAct  Austin,  13  Cox  C.  C.  588.)  The  principle  of  that  case  is 
1869,°*.  li—  applicable  to  this  case.  [Cockburn,  O.J. — You  must  read  the 
Indictment—  indictment  with  reference  to  sect.  19  of  the  Debtors  Act,  which 
^j^0*^  seems  to  me  to  set  at  nought  the  rules  of  criminal  pleading: 
"In  an  indictment  for  an  offence  under  this  Act  it  shall  be 
sufficient  to  sot  forth  the  substance  of  the  offence  charged  in  the 
words  of  this  Act;  specifying  the  offence,  or  as  near  thereto 
as  circumstances  admit,  without  alleging  or  setting  forth  any 
debt,  act  of  bankruptcy,  trading,  adjudication,  or  any  proceedings 
in,  or  order,  warrant,  or  document  of  any  Court  under,  the 
Bankruptcy  Act,  1869.]  In  Reg.  v.  Oliver  and  Austin,  Lush,  J., 
said  that  sect.  19  only  makes  an  indictment  good  when  it  states 
the  offence  in  substance.  This  indictment  does  not  state  the 
offence  in  substance,  for  it  nowhere  avers  that  the  defendant's 
affairs  were  liquidated  by  arrangement,  which  is  a  necessary 
ingredient  to  bring  the  defendant  within  the  operation  of  sect.  11. 
The  only  difference  between  the  present  case  and  Reg.  v.  Oliver 
and  Austin  is,  that  that  was  a  bankruptcy  and  the  present  a 
liquidation  by  arrangement.  [Manisty,  J. — No ;  the  indictment 
was  very  different.  In  that  case  Kelly,  C.B.,  said :  "I  am  of 
opinion  that  no  such  amendment  or  intendment  as  suggested  can 
be  made,  when  the  contrary  is  alleged  as  here/'  We  have  not 
that  difficulty  to  get  over  in  this  case.  Lindley,  J. — Do  you 
contend  that  the  words  "are  liquidated/'  in  sect.  11,  mean 
"  have  been  liquidated,"  and  that  no  offence  can  be  committed 
by  a  person  when  the  liquidation  turns  out  abortive?]  Yes. 
Again,  the  indictment  does  not  show  that  the  liquidation  ever 
commenced,  for  by  sect.  125,  sub-sect.  4,  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  a  liquidation  by  arrangement 
shall  be  deemed  to  commence  from  the  date  of  the  appointment 
of  the  trustee.  It  does  not  appear  on  the  face  of  the  indictment 
that  a  trustee  was  ever  appointed.  So  that  the  most  that  can 
be  inferred  from  the  indictment  is  that  at  some  time  proceedings 
for  a  liquidation  had  commenced,  but  what  became  of  them  does 
not  appear ;  they  may  have  dropped,  or  the  defendant  may  have 
paid  20*.  in  the  pound. 

Rosher  for  the  prosecution. — The  indictment  is  good  after 
verdict.  In  Beg.  v.  Oliver  and  Austin  the  motion  to  quash  the 
indictment  was  expressly  made  on  the  ground  that  it  was  bad 
on  the  face  of  it,  and  repugnant ;  and  the  repugnancy  was  the 
chief  difficulty  in  that  case.  Here  there  is  no  repugnancy,  and 
according  to  sect.  19  of  the  Debtors  Act,  it  is  sufficient,  for  it 
contains  all  the  requisites  to  constitute  the  offences  charged; 
it  follows  the  words  of  sect.  11,  and  shows  substantially  the 
offence  charged.  Secondly,  the  objection  was  made  too  late. 
If  it  had  been  taken  before  verdict,  an  amendment  might  have 


CHIMIN  AX  LAW  CASES. 


37 


been  made.    Again,  this,  if  a  defect  at  all,  is  one  that  is  cured  Rw>. 
by  the  7  Geo.  4,  e.  64,  s.  21,  which  enacts  that,  where  the  offence  *• 

charged  has  been  created  by  any  statute,  the  indictment  shall,   f" 

after  verdict,  be  held  sufficient  if  it  describe  the  offence  in  the  1878. 
words  of  the   statute.     Cases  cited:  Nash    v.    The  Queen  ^ — 
(4  Best  &  Sm.  935  ;  33  L.  J.  94,  M.  C.) ;  Hayman  v.  The  Quern  1Se7  Ifl 
(8  L.  Rep.  Q.  B.  102 ;  12  Cox.  C.  C.  383) ;  Beg.  v.  Goldsmith  Indictment- 
(L.  Rep.  2  C.  C.  R.  74 ;  12  Cox  C.  C.  479.) 

Harris  in  reply. — No  doubt  a  defective  averment,  as  in  the  ^ 
cases  cited,  may  be  cured  by  proof,  and  the  objection  is  too 
late  after  verdict ;  but  in  the  present  case  it  is  contended  there 
was  no  averment  at  all  of  any  offence.  It  is  not  enough  to  show 
that  there  has  been  a  commencement  of  a  liquidation,  which  is 
the  utmost  that  can  be  inferred  in  the  present  case. 

Cockbu&n,  C.J. — I  am  of  opinion  that  this  indictment  should 
be  upheld  and  that  the  conviction  should  stand.  In  the  first 
place,  as  to  the  case  of  Reg.  v.  Oliver  and  Austin,  that  is  not  an 
authority  in  point  in  this  case.  The  indictment  in  that  case 
contained  an  allegation  not  to  be  found  in  this  indictment,  viz., 
"that  before  the  committing  of  the  offence  next  hereinafter 
mentioned,  to  wit,  on,  &c,  I.  Oliver  and  T.  Austin  were  adjudi- 
cated bankrupts,  and  that  they  afterwards,  with  intent  to  defraud, 
4c.,  within  four  months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  them,"  committed  the  offence  charged. 
The  objection  was  that  it  was  not  stated  in  that  indictment  in  a 
form  sufficient  to  satisfy  the  statute,  that  there  was  any  adjudica- 
tion of  bankruptcy  upon  the  petition  within  four  months  of  which 
it  was  alleged  that  the  bankrupts  had  committed  the  offence— 
the  adjudication  of  bankruptcy  being  the  status  d  quo  the  offence 
proceeds.  It  cannot  be  disputed  that  an  adjudication  in  bank- 
ruptcy, or  a  liquidation  by  arrangement  in  pursuance  of  the 
Bankruptcy  Act,  1869,  is  essential  to  the  completion  of  the 
offences  created  by  sect.  11  of  the  Debtors  Act,  1869,  and,  as  in 
this  indictment,  there  is  no  express  allegation  that  the  defendant's 
affairs  were  being  liquidated,  the  indictment  would  be  defective 
unless  the  defect  is  cured  by  sect.  19  of  the  Act,  which  uses 
strong  terms,  or  is  aided  by  verdict.  There  is  a  difficulty  in 
getting  over  that  enactment,  framed  as  it  is  in  such  general  terms ; 
but  at  the  same  time  I  am  reluctant  to  disregard  the  rule  of 
criminal  pleading  that  an  indictment  must  state  all  the  matters 
that  are  essential  to  the  charge  contained  in  it.  Sect.  19  may  be 
construed,  I  think,  not  to  do  away  with  the  necessity  of  the  alle- 
gation of  the  essential  matters  which  constitute  the  offence,  but 
to  prevent  the  necessity  of  alleging  the  details  of  the  adjudica- 
tion of  bankruptcy  or  liquidation  by  arrangement ;  and  I  think 
it  is  sufficient  to  allege  in  the  indictment  that  the  defendant  was 
adjudicated  a  bankrupt,  or  that  his  affairs  were  liquidated  by 
arrangement,  and  that  he  committed  the  offence  within  four 
mouths  before  the  presentation  of  the  bankruptcy  petition  or  the 
commencement  of  the  liquidation.    It  is  not  necessary  in  the 


38 


CRIMINAL  LAW  CASES. 


Rko.      present  case  to  decide  whether  the  allegation  in  this  indictment  is 
Knight     sufficient  npon  demurrer,  for  we  are  dealing  with  an  objection 

 "    made  to  the  indictment  after  verdict.    Now,  I  think  that,  though 

1878.      it  is  informally  stated  in  the  indictment,  yet  that  it  may  be 
DebtorTAct  ^mP^e^  by  reasonable  intendment  from  the  indictment  that  the 
1869,  *.  li— '  defendant' 8  affairs  were  being  liquidated  by  arrangement,  and  if 
Indictment—  so  the  indictment  may  be  sustained.    Now,  the  indictment  states 
that  the  defendant  did,  within  four  months  before  the  commence- 
ment of  the  liquidation  by  arrangement  of  his  affairs,  obtain, 
&c,  which  seems  to  me  to  amount,  by  necessary  implication,  to 
an  allegation  that  there  was  a  liquidation  by  arrangement  of  the 
defendant's  affairs  under  the  statute.    That  being  so,  I  am  of 
opinion  that  the  averment  may,  after  verdict,  be  treated  as  an 
informal  one,  and  cured  by  necessary  intendment.    I  give  no 
opinion  whether  it  was  an  objection  or  not  which  might  have  been 
taken  before  verdict. 

Cleasby,  B. — I  also  think  that  the  conviction  should  be 
affirmed.  It  appears  to  me  that  there  was  nothing  in  the  objec- 
tion to  the  indictment  after  it  was  proved,  that  trustees  were  duly 
appointed,  for  by  sect.  125,  sub-sect.  7,  of  the  Bankruptcy  Act, 
1869,  the  appointment  of  a  trustee  under  a  liquidation  is  to  be 
deemed  to  be  equivalent  to  and  a  substitute  for  the  presentation 
of  a  petition  in  bankruptcy,  or  the  service  of  such  petition,  or  an 
order  of  adjudication  in  bankruptcy,  so  that  at  no  time  can  there 
be  a  liquidation  by  arrangement  unless  a  trustee  is  duly  appointed. 
Then  as  to  the  goodness  of  the  indictment,  we  must  look  at 
sect.  19  of  the  Debtors'  Act,  1869,  which  enacts  that  "in  an 
indictment  for  an  offence  under  this  Act,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offence  charged  in  the  words  of  the 
Act," — very  general  words.  In  the  present  indictment  the  words 
of  the  Act  are  followed,  and  the  defect  alleged  is  the  want  of  a 
distinct  allegation  that  there  was  a  liquidation  by  arrangement  of 
the  defendant's  affairs.  Now,  sect.  19  says  that  it  shall  not  be 
necessary  to  allege  or  set  forth  any  adjudication  under  the  Bank- 
ruptcy Act,  1869,  or,  what  is  the  same  thing,  any  liquidation  by 
arrangement  of  the  defendant's  affairs.  The  words  of  the  indict- 
ment "  within  four  months  next  before  the  commencement  of  the 
liquidation  by  arrangement "  are  equivalent  to  within  four  months 
next  before  the  appointment  of  trustees,  which,  by  sect.  125, 
sub-sect.  7,  of  the  Bankruptcy  Act,  1869,  are  "  to  be  deemed 
equivalent,  and  a  substitute  for  the  presentation  of  a  petition  in 
bankruptcy,  or  the  service  of  such  petition,  or  an  order  of  adjudi- 
cation in  bankruptcy."  I  think,  therefore,  that  the  averment 
was  sufficient  after  verdict. 

Lindlet,  J. — I  also  think  that  the  conviction  ought  to  be 
affirmed.  After  verdict  it  is  unnecessary  to  say  whether  the 
indictment  might  or  might  not  have  been  quashed  if  the  objec- 
tion had  been  taken  by  demurrer.  It  appears  to  me,  I  must  con- 
fess, to  be  drawn  in  a  lax  form.  There  is  a  marked  distinction 
between  this  indictment  and  that  in  Beg.  v.  Oliver  and  Austin, 
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and  that  case,  to  my  mind,  appears  to  support  our  decision  in  Rio. 
this  case.    It  is  necessarily  implied  in  the  words  "  within  four  zJ^m 

months  next  before  the  commencement  of  the  liquidation  by   ' 

arrangement  of  the  defendant's  affairs/'  that  the  defendant  had  1878. 
presented  a  petition  for  the  liquidation  of  his  affairs  by  arrange-  j^^^ 
ment,  which  must  mean  that  the  defendant  was  a  person  who  1869,°*!  n-L 
had  presented  a  petition  for  the  liquidation  of  his  affairs  by  Indictment- 
arrangement,  and  that  a  trustee  had  been  appointed.    In  correct  ^*f^/ 
legal  language  no  proceedings  for  a  liquidation  of  a  debtor's 
affairs  by  arrangement  do  commence  until  a  trustee  has  been 
appointed.   Therefore  the  averment  must  mean  that  the  liquida- 
tion proceedings  had  commenced  and  a  trustee  been  appointed. 
In  Beg.  v.  Oliver  and  Austin  the  indictment  said  that  the  "  defen- 
dants were  adjudicated  bankrupts,  and  that  afterwards,  with 
intent  to  defraud,  Ac.,  within  four  months  next  before  the  pre- 
sentation of  a  bankruptcy  petition  against  them/'  they  committed 
the  offence  charged,  and  the  court  held  that  they  were  unable  to 
say  whether  the  defendants  had  been  adjudicated  bankrupts  at 
all  upon  the  presentation  of  the  petition  mentioned.    In  the 
present  case  the  averment  necessarily  involves  that  there  was  a 
liquidation  by  arrangement.    The  only  other  point  material  to  be 
noticed  is  that  the  statute  (sect.  11)  does  not  mean  a  person 
whose  affairs  have  been  liquidated  by  arrangement,  but  are  being 
liquidated  by  arrangement.    Construing  it  after  verdict  I  think 
that  this  indictment  does  sufficiently  set  forth  the  substance  of 
the  offence  charged. 

Maxisty,  J. — I  also  think  that  the  conviction  should  be 
upheld*  Liquidation  of  the  affairs  of  a  debtor  by  arrangement 
is  the  creation  of  the  Bankruptcy  Act,  1869,  s.  125;  and  it  does 
not  commence  by  the  presentation  of  a  petition,  but  by  a  meeting 
of  creditors  passing  a  special  resolution,  and  appointing  a 
trustee.  The  offence  charged  in  this  indictment  is  that  the 
defendant,  being  a  trader  within  the  meaning  of  the  bankrupt 
laws,  "  did  within  four  months  next  before  the  commencement 
of  the  liquidation  by  arrangement  of  his  affairs,"  commit  the 
offence  charged.  All  that  is  necessary  to  set  out  according  to 
sect.  19  is  the  substance  of  the  offence  charged  in  the  words 
of  the  Act  specifying  the  offence.  I  agree  with  my  brother 
Lindley  that  sect.  11  means  a  person  whose  affairs  are  being 
liquidated  by  arrangement.  Then  how  could  the  offence  be 
committed  within  four  months  next  before  the  commencement  of 
the  liquidation,  unless  the  act  which  constitutes  the  commence- 
ment had  been  done.  As  at  present  advised,  I  think  the  indict- 
ment is  good  upon  the  face  of  it,  but  after  verdict  I  think  it  was 
clearly  sufficient. 

Hawkins,  J. — I  also  think  that  the  conviction  should  be 
affirmed.  I  base  my  judgment  on  the  ground  that  the  objection 
to  the  indictment  was  not  taken  until  after  verdict.  If  the 
objection  had  been  taken  in  time  I  doubt  whether  the  indictment 
could  be  considered  good.    I  find  the  rule  on  this  subject  thus 
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Rn.      laid  down  :  "  Where  there  is  any  defect,  imperfection,  or  omission 
Kj^ht     in  any  pleading,  whether  in  substance  or  form,  which  would  have 

  '    been  a  fatal  objection  on  demurrer,  yet  if  the  issue  joined  be 

1878.      such  as  necessarily  required  on  the  trial  proof  of  the  facts  so 
Deto^Acf  defectively  or  imperfectly  stated  or  omitted,  and  without  which 
1869,  *.  ii—  it  is  not  to  be  presumed  that  either  the  judge  would  direct  the 
Indictment—  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 
defect,  imperfection,  or  omission  is  cured  by  the  verdict  by  the 
common  law :  "  (Stennell  v.  Bogg,  Wms.  Saun.  22.)    Now  what 
facts  would  it  have  been  necessary  to  prove  in  support  of  the 
charge  in  the  indictment  ?    It  would  be  necessary  to  prove,  first, 
that  the  defendant  was  a  trader ;  secondly,  that  his  affairs  were 
being  liquidated  by  arrangement ;  thirdly,  that  he  obtained  goods 
on  credit  with  intent  to  defraud ;  fourthly,  within  four  months 
before  the  commencement  of  the  liquidation.    After  verdict  it 
must  be  taken  that  all  these  matters  were  found  by  the  jury,  and 
therefore  I  think  that  this  indictment  is  sufficient  after  verdict. 

Conviction  affirmed. 


NORTH  AND  SOUTH  WALES  CIRCUIT. 

Chester  Winter  Assizes. 

Feb.  1,  5,  and  6,  1878. 

(Before  Mr.  Justice  Lush.) 

Reo.  v.  Ellen  Heesoh.  (a) 

Murder — Poisoning — Postponement  before  bill  sent  up — Evidence 
— Deposition  —  Pregnancy  of  witness — Evidence — Subsequent 
and  previous  deaths  by  poison — Motive  in  each  case  admissible. 

1.  Upon  a  charge  of  murder,  by  poison,  the  presentment  of  a  bill  to 
the  grand  jury  cannot  be  postponed  to  the  next  assizes,  on  the 
ground  that  other  and  like  charges  may  before  that  time  be  brought 
against  the  prisoner,  and  if  no  bill  is  so  presented  the  prisoner  is 
entitled  to  be  discharged. 

2.  It  was  proposed  to  read,  on  the  trial  at  the  Assizes,  the  deposi- 
tion of  a  witness  called  before  the  magistrates,  on  the  same  charge, 
now  absent  by  reason  of  pregnancy.  Evidence  given  by  a  doctor  on 
February  the  5th,  that  he  had  last  seen  the  witness  on  the  29th  day 
of  January,  and  that  she  then  was  daily  expecting  her  confine- 

(a)  Reported  by  E.  July an  Dunn,  Esq.  (with  the  approval  and  concurrence  of  Mr. 

Justice  Loan.) 


CRIMTNAL  LAW  CA8R8. 


41 


ment,  but  which  had  not  yet  taken,  place,  was  held  to  be  sufficient 

to  entitle  the  deposition  to  be  read  at  the  trial  on  the  bth  of  hJ^. 

February.   

8.  Upon  an  indictment  for  murder  by  poison  of  8.  in  October,  1877,  ^^j^T 
evidence  is  admissible  of  the  previous  and  subsequent  deaths  of  Ab^t  ^tneu 
/.  and  L.,  under  UJce  circumstances  and  from  similar  symptoms,  —  Deposition 
to  show  that  the  poisoning  was  not  accidental :  and  where  it  is  —•Evidence  of 
proved  that  a  motive  for  the  death  of  8.  might  exist,  by  the  fact  £^^J£ 
of  the  prisoner  having  insured  the  life  of  8.  in  a  benefit  and 
insurance  society,  evidence  may  also  be  given  upon  the  same  in- 
dictment that  there  might  be  an  equal  motive  for  the  deaths  of  J. 
and  L.  by  showing  that  they  also,  were  each  of  them  insured  by 
the  prisoner  in  the  same  or  kindred  societies. 

ELLEN  HEESON,  otherwise  Ellen  Johnson,  was  charged 
before  the  magistrates  with  the  murder  of  her  infant  child 
Sarah  Heeeom,  by  poison,  at  Lower  Walton,  on  the  3rd  day  of 
October,  1877,  and  also  with  a  like  murder  of  her  mother  Lydia 
Sykes,  at  the  same  place,  on  the  5th  day  of  November,  1877, 
and  committed  for  trial  on  those  two  charges. 

/•  W.  Bowen,  Q.C.  and  E.  Julyan  Dunn  were  instructed  to 
prosecute  on  behalf  of  the  Treasury. 
E.  Swetenham  for  the  prisoner. 

The  prisoner  having  been  committed  on  or  about  the  22nd  day  of 
January,  1878,  by  the  magistrates  and  coroner  for  trial  for  these 
murders,  at  the  Winter  Assizes  held  at  Chester  on  February  the  1st 
and  following  days,  before  a  bill  was  sent  up  to  the  grand  jury, 
Bowen,  Q.C.  applied  to  the  court  to  allow  the  cases  against  the 
prisoner  to  be  postponed  to  the  next  assizes.  His  reasons  for  so 
applying  were  as  follows  :  Between  the  22nd  day  of  January  and 
the  commission  day  certain  evidence  had  been  obtained  impli- 
cating the  prisoner  in  a  third  charge  of  murder  under  like  facts, 
which  would  be  included  in  the  investigations  of  the  two  cases  on 
which  the  prisoner  had  already  been  committed  for  trial.  But  the 
chemical  analysis  was  not  yet  completed  in  this  third  death,  and, 
as  this  class  of  evidence  would  be  an  important  element  in  the 


Bowen,  Q.C.  cited  Beg.  v.  Palmer  (6  C.  &  P.  652). 
Lush,  J.— That  case  will  not  help  you,  it  being  an  application 
founded  on  the  absence  of  a  material  witness  for  the  Crown,  which 
is  provided  for  by  the  Habeas  Corpus  Act  (31  Chas.  2,  c.  2,  s.  7.) 
If,  after  a  bill  is  found,  you  renew  your  application,  I  will  then 
consider  the  matter ;  but,  unless  the  prisoner  consents,  I  cannot 
say  that  at  present  I  see  any  ground  for  a  postponement. 
A  bill  having  been   found  and  the  prisoner  wishing  the 
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Rao.      case  to  proceed,  the  trial  commenced  on  the  5th  of  February, 
He^oh     the  indictment  for  murdering  Sarah  Heesom  being  the  one  taken. 

 w*       Daring  its  progress  Counsel  for  the  Crown  proposed  to  put  in  the 

Practice—   deposition  of  Mary  Owen,  a  witness  who  had  been  called  before 
MtmT^tM      maP8trates  and  who  was  unable  to  attend  to  jrive  evidence  at 
—  Deposition  Chester.    They  called  a  doctor,  who  testified  that  he  had 
—Evidence  oj  seen  the  witness  Mrs.  Owen  on  the  29th  day  of  January  last  and 
°th£r  motive,  *****  B^e  was  ^en  ^a^y  expecting  her  confinement,  but  he  did  not 
prw*         know  if  she  had  yet  been  actually  confined ;  she  lived  about  an 
hour's  journey  from  Chester,  but  it  would  be  dangerous  for  her 
to  travel  that  distance. 

Swetenham  thereupon  contended  that  this  was  not  sufficient; 
to  entitle  the  deposition  to  be  read,  and  referred  to  Archbold 
Criminal  Pleading,  p.  250,  17th  edit.,  and  the  cases  therein 
cited :  R.  v.  Farker  (York  Summer  Assizes,  1862)  ?  and  22.  v. 
Omcmt  (6  Cox  C.  C.  466). 

Lush,  J. — Pregnancy  of  a  witness  is  not  of  itself  sufficient  to 
enable  the  deposition  to  be  read;  but,  the  question  here  is 
whether  the  witness  is  too  ill  to  travel,  I  think  upon  the  evidence 
that  she  is  and  shall  therefore  admit  the  deposition  in  evidence. 

The  case  for  the  prosecution  was  as  follows :  The  prisoner 
in  the  year  1 870  was  working  at  some  glass  works  near  War- 
rington, where  they  were  in  the  habit  of  using  white  arsenic. 
She  married  a  man  named  Johnson,  and  had  a  child  by  him 
named  Lydia.  She  afterwards  became  acquainted  with  another 
man  called  Edward  Heesom,  with  whom  she  had  lived  for  about 
four  years — up  to  in  fact  the  institution  of  the  present  proceed- 
ings, they  had  lived  together  as  man  and  wife,  and  were  believed 
by  the  neighbours  to  be  married.  The  result  of  her  connection 
with  Heesom  was  the  birth  of  two  children,  Elizabeth,  and  Sarah. 
In  1876  they  went  to  live  at  Lower  Walton,  nearer  Warring- 
ton, and  at  that  time  the  family  consisted  of  Edward 
Heesom,  the  prisoner,  Lydia  Johnson,  and  Elizabeth  Heesom. 
The  child  Sarah  Heesom  was  born  on  the  2nd  day  of  October, 
1876,  and  after  the  removal  to  Walton.  Neighbours  were 
called,  as  witnesses,  who  proved  that  up  to  3rd  day  of 
October,  1877,  this  child  Sarah  was  a  healthy  one,  though 
unable  to  walk.  On  that  day,  about  half-past  twelve,  the 
child  was  seen  in  its  usual  condition ;  but  between  one  and  two 
Mrs.  Moss,  one  of  the  neighbours,  found  her  very  ill,  vomiting 
and  purging  most  violently.  As  the  child  was  teething,  the 
doctor  who  was  called  in  believed  that  the  convulsions  it  also 
suffered  from  were  thus  produced,  and  when  the  death  of  the 
child  followed,  on  the  next  day,  he  gave  a  certificate  to  that 
effect.  No  suspicion  of  foul  play  had  then  arisen,  but  afterwards 
the  body  was  exhumed  by  order  of  the  Secretary  of  State,  and 
on  the  stomach  being  analysed,  three  grains  of  arsenic  were 
found  in  it,  half  that  quantity  being  quite  sufficient  to  cause  the 
death  of  an  infant.  It  was  also  proved  that  in  1870  the  prisoner 
might  possibly  have  got  at  the  white  arsenic  in  the  glass  works 
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where  she  worked,  no  colouring  matter,  Bach  as  chemists  are  R». 
obliged  to  mix  with  arsenic  on  ordinary  sale,  being  found  in  the  Hb^on 

child's  stomach ;  and  it  was  farther  proved  that  in  March,  1876,   ' 

the  prisoner  had  stated  to  two  neighbours  that  she  had  been  Practice- 
cleaning  her  beds  with  arsenic,  and  in  one  instance  had  offered  ^^^^ 
to  give  ner  friend  some  she  had  then  in  a  particular  cupboard  for  ^.n^Msition 
the  same  purpose.    It  was  also  proved  that  in  November,  1876,  —Evidence  of 
the  prisoner  had  effected  an  insurance  on  the  child's  life  in  other 
the  Prudential  Assurance  Society,  through  one  of  its  agents  prove 
named  James  Whitaker.    By  the  payment  of  a  penny  a  week 
she  would  be  entitled  to  about  30s.  if  the  child  lived  twelve 
months ;  and  the  sum  she  could  so  claim  she  applied  for  and 
received  within  a  few  days  after  the  child's  death.  Moreover, 
Edward  Heesom,  the  prisoner's  alleged  husband,  was  insured  in 
a  benefit  club,  and  would  therefore  be  entitled  to  some  small 
sum  (about  20s.)  on  the  death  of  any  of  his  children  ;  the  sum  to 
be  paid  varying  with  the  age  of  the  child  at  its  decease. 

Ill  order  to  show  that  the  poisoning  was  not  accidental,  it  was 
proposed  to  prove,  on  the  authority  of  Beg.  v.  Cotton  (12  Cox  C. 
C.  400),  and  Beg.  v.  Boden  {idem,  630),  and  Beg.  v.  Garner  (4  F.  & 
F.  346),  that  Lydia  Johnson  had  died  in  March,  1876,  in  the 
prisoner's  house,  and  had  immediately  before  her  death  un- 
accountably suffered  from  violent  vomitings,  purgings,  cramps, 
convulsions,  and  other  similar  symptoms  to  those  noticed  in 
Sarah  Heesom's  illness  on  the  3rd  day  of  October  and  just  preceding 
her  death — and  also  that  Lydia  in  fact  died  from  arsenical  poisoning. 
To  this  no  objection  was  raised  by  the  Court  or  Counsel  when 
the  above  cases  had  been  cited,  and  evidence  to  this  effect  was 
therefore  given. 

It  was  also  proposed  to  further  strengthen  the  theory  for  the 
prosecution,  by  showing  that  the  prisoner's  mother,  Lydia  Sykes, 
came  to  visit  the  Heesoms  on  the  3rd  day  of  November,  1877,  and 
that  the  next  day  she,  also,  was  inexplicably  seized  in  exactly  the 
same  way  as  the  two  children  who  had  died  by  poison  had  been 
taken, — and  that  Mrs.  Sykes,  in  fact,  also  died  from  it. 

Lush,  J. — Can  you  give  evidence  of  a  subsequent  poisoning 
as  well  as  of  a  previous  one  ? 

Dunn  submitted  that  such  evidence  could  be  given  upon  the 
authority  of  Beg.  v.  Gearing  (18  L.  J.,  M.  C.  215),  where  Pollock, 
C.B.,  after  consultation  with  Alderson,  B.,  and  Talfourd,  J.,  said  : 
"I  think  such  evidence,  i.e.,  of  a  subsequent  poisoning,  may 
be  given.  The  tendency  of  it  is  to  prove  and  confirm  that  the 
proof  of  the  death  of  the  husband  already  given,  whether 
felonious  or  not,  was  occasioned  by  arsenic ;  in  this  view  of  the 
case,  I  think  it  is  wholly  immaterial  whether  the  deaths  of  the 
two  sons  took  place  before  or  after  the  husband's  death  (which 
was  the  subject  of  the  indictment).  The  domestic  history  of  the 
family  during  the  period  in  which  all  the  deaths  occurred  is  also 
receivable  in  evidence,  to  show  that  daring  that  time  arsenic 
lad  been  taken  by  four  members  of  it,  witn  a  view  to  enable 
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Rio.       the  jury  to  determine  whether  such  taking  was  accidental  or 
H  v-  ^     not.    Nor  is  such  evidence  inadmissible  as  having  a  tendency 
nt80W*     to  prove  or  create  a  suspicion  of  a  subsequent  felony (See 
Practice-   also  Beg.  v.  Do88ett,  2  C.  &  K.  306.) 
J^^Twitwu     ^ush,  J* — Very  well,  then,  I  shall  follow  that  case,  and  admit 
—Deposition  evidence  relating  to  Mrs.  Sykes*  death,  in  November,  1877. 
—Evidence  of  Such  evidence  was  therefore  given. 

°<*"r  ^*u*  2n(*  ^ay* — — ^  was  s^  fartk01,  proposed  to  show,  not 
/WW6  tve'  only  that  Sarah  Heesom's  life  was  insured  by  the  prisoner  in  the 
Prudential  and  another  society,  but  also  that  by  the  death  of 
both  Lydia  Johnson  and  Mrs.  Sykes,  the  prisoner  would  benefit 
pecuniarily,  she  having  insured  and  paid  premiums  on  their  lives. 
To  do  this,  the  Crown  called 

The  "Rev.  Richard  Greenall,  vicar  of  St.  Thomas,  Stockton 
Heath,  who  testified  that  the  books  of  that  Church  Sunday 
School  Sick  and  Burial  Club,  showed  that  Lydia  Johnson  entered 
the  club  in  1874. 

Swetenham  here  interposed,  saying  that  this  was  extending 
the  doctrine,  accepted  on  the  previous  day,  as  to  evidence  being 
admissible  of  other  poisonings,  if  the  Crown  were  allowed  to  show 
motives  for  those  deaths.  Would  his  Lordship  reserve  the  point  ? 

Lush,  J.  said. — I  cannot  do  that ;  it  might  defeat  the  whole 
proceedings.  If  I  entertained  any  doubt,  I  should  reject  the 
evidence.  I  cannot  help  thinking  it  is  within  the  principle  of 
Beg.  v.  Gearing,  namely,  that  evidence  of  the  domestic  history  of 
the  family  during  a  period  of  four  deaths  in  that  family  by 
poison  can  be  received  to  enable  the  jury  to  decide  under  what 
circumstances  the  poison  had  been  taken.  If  there  had  been  no 
case  on  the  point  I  would  have  paused  to  consider  (continued  his 
Lordship)  whether  the  evidence  could  be  received ;  but,  after  the 
decision  quoted,  and  with  which  I  am  quite  satisfied,  I  have  no 
doubt  that  it  is  competent  to  show  that  the  death  of  the  child 
Lydia  Johnson  was  not  due  to  the  accidental  taking  of  arsenic. 
To  prove  the  intention  you  may  show  the  motive,  and  this  is  a 
link  in  the  chain  of  evidence.  Though  I  feel  satisfied  the  point 
is  involved  in  the  Chief  Baron's  judgment,  I  will  consult  my 
colleagues  on  my  return  to  town,  (a) 

Whereupon  Mr.  Greenall  proved  that  the  prisoner  received 
from  the  club  hi.  on  the  death  of  Lydia  Johnson. 

Evidence  was  also  given  that  she  received  61.  from  the 
Prudential  Assurance  Society  on  the  happening  of  the  same 
event,  and  it  was  also  proved,  that  the  prisoner  had  insured  her 
mother's  life  in,  and,  on  the  death  of  her  mother,  received  a  some- 
what larger  sum  from,  the  same  society ;  the  policies  in  each 
case  having  been  effected  by  the  prisoner,  and  having  been 
severally  running  but  a  short  time  before  the  deaths  of  the  respec- 
tive insured. 

Verdict  guilty.    Sentence,  death;  but  execution  was  respited 

owing  to  the  prisoner's  pregnancy. 
(a)  April  24, 1878.   No  ease  has  been  reserved  upon  the  point. — £.  J.  D 
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NORTH  AND  SOUTH  WALES  CIRCUIT. 
Chester  Summer  Assizes,  1877. 
(Before  Lord  Justice  Bbamwsll.) 

Reg.  v.  James  Chappell  Bennett,  (a) 

Bigamy — Absence  for  less  than  seven  years — Bond  fide  belief  of 

death. 

In  an  indictment  for  bigamy  evidence  is  not  admissible  to  show  that 
the  prisoner  honestly  believed  that  his  first  wife  was  dead,  when 
he  married  a  second,  within  seven  years  of  his  last  having  heard 
of  or  seen  the  first  wife. 

Semble,  however  reasonable  such  a  belief  may  be,  it  can  only  be 
used  in  mitigation  of  punishment  after  conviction. 

JAMES  CHAPPELL  BENNETT,  described  as  an  auctioneer, 
was  indicted  for  bigamy  by  going  through  the  ceremony 
of  marriage  with  Margaret  Ann  Dobbin  at  Walton,  Lancashire, 
on  the  30th  day  of  April,  1876,  his  former  wife  being  then  alive. 
E.  J.  Dunn  prosecuted ;  B.  F.  Williams  defended. 
It  was  proved  that  the  prisoner  married  a  lady  named  Serjeant, 
at  Norwood,  in  November,  1869,  and  that  he  lived  with  her 
some  little  time  and  then  left  her.  He  afterwards  went  through 
the  form  of  marriage  with  Miss  Dobbin,  on  the  30th  day  of 
April,  1876,  at  Booth,  Walton,  Lancashire,  representing  himself 
to  be  a  widower.  Miss  Dobbin,  on  being  cross-examined,  stated 
that  the  prisoner  while  with  her,  treated  her  very  well,  but,  upon 
re-examination,  she  admitted  that  he  had  only  lived  with  her  a 
short  time  after  the  ceremony,  and,  although  he  occasionally 
corresponded  with  her  from  Ireland,  for  twelve  months  he  had 
sent  her  bat  bl.  or  so,  to  live  on  during  that  period,  and  that  out 
of  her  fortune  of  100Z.  he  had  had  90/.,  which  he  had  entirely 
spent  on  himself. 

Williams  proposed  to  ask  a  witness  if  she  had  not  told  the 
prisoner  before  his  second  marriage  that  his  first  wife  was  dead, 
and  also  to  give  evidence  that  the  prisoner  said  he  had  made 
inquiries  in  1875,  and  found  her  reported  to  be  dead. 

rfo  evidence  was  given  by  the  prosecution  that  the  prisoner 
had  seen  or  heard  of  his  wife  between  1870  and  the  date  of  his 
second  marriage. 

(a)  Reported  by  E.  Jultan  Dunn,  Esq.,  Banister-at-Law. 
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Williams  cited  Beg.  v.  Turner  (9  Cox  0.  0. 145),  and  Beg.  v. 
Horton  (11  Cox  C.  C.  670). 

Dunn  in  reply. — Beg.  v.  Turner  has  been  overruled  by  Beg.  v. 
Gibbons  (12  (Jox  C.  C),  which  was  the  joint  opinion  of  Willes  and 
Brett,  J  J.,  and  that  supposing  Beg.  v.  Horton  to  be  correct  it 
would  only  help  the  defence  if  the  jury  were  of  opinion  that  the 
prisoner  honestly  believed  his  first  wife  was  dead,  which,  from  the 
evidence  as  to  his  character,  they  would  hardly  do.  He  con- 
tended that  such  evidence  could  only  go  in  mitigation  of 
punishment. 

B  ram  well,  It.  J.,  said. — And  if  it  were  necessary  to  decide  that 
point,  I  think  so  too.  The  statute,  moreover,  seemed  to  me 
express,  and  the  words  are  perfectly  clear ;  and  I  cannot,  and 
never  do,  recognise  as  a  defence  such  a  ruling  as  my  brother 
Martin  laid  down  in  Beg.  v.  Turner.  I  shall,  therefore,  follow  Beg. 
v.  Gibbons,  nor  will  I  grant  a  case,  but  will  ask  the  jury  to 
convict  the  prisoner  upon  the  evidence  before  them. 

This  was  accordingly  done,  and,  having  also  been  found  guilty 
of  forgery  and  false  pretences,  the  prisoner  was  sentenced  to 

Ten  years'  penal  servitude. 

See  Reg.  v.  J/oore,  18  Cox  C.  0.  544  (not  then  reported),  when  Denmaa,  Jn  after 
consulting  with  Amphlett,  L.  J.,  followed  Reg.  v.  Turner,  and  under  the  ciroomstanoei 
did  not  grant  a  case  for  consideration,  the  facta  therein  not  meriting  a  severe  punish- 
ment.  His  Lordship's  judgment  was  not,  however,  to  be  taken  as  a  final  one. 


NORTH  AND  SOUTH  WALES  CIRCUIT. 

Chester  Summer  Assizes,  1877. 

(Before  Lord  Justice  Bramwell.) 

Reg.  v.  Frederick  Wood,  (a) 

Rape — Complaint  made  in  the  absence  of  the  accused — Admis- 
sibility of. 

Where  a  man  is  charged  with  committing  a  rape  upon  a  female  the 
full  particulars  of  the  complaint  she  made  against  him  to  other 
persons  in  his  absence  some  time  after  the  alleged  offence  may  be 
given  in  evidence. 

FREDERICK  WOOD,  a  striker,  at  Saltney,  was  indicted  for 
rape  upon  Amelia  Wild,  at  Chester,  on  the  4th  day  of  March, 

1877. 

E.  J.  Dunn  prosecuted. 
Swetenham  defended. 

Miss  Wild  was  barmaid  at  the  Elephant  and  Castle  Inn,  North- 
(a)  Reported  by  E.  Julyan  Dunn,  Esq.,  Barrister-at-Law. 


Rio. 

v. 

BSNNXTT. 

1877. 

Bigamy- 
Evidence. 
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gate-street,  Chester.  On  a  Sunday  evening,  when  the  rest  of  the  Rao. 
gtablishment  were  away,  she  was  left  about  six  o'clock  alone  in  w£)d 

charge  of  the  house.    She  stated  that,  when  there  by  herself,  the   ' 

prisoner  came  in  through  the  front  door,  which  was  not  locked,  1877. 
found  her  in  the  parlour,  and  then  committed  the  offence  upon  her  ^r~_ 
in  spite  of  her  endeavours  to  prevent  him.    The  prisoner  then  em^m. 
left  the  house  and  she  at  once  went  to  the  door  to  see  for  a 

Cliceman,  but  none  was  forthcoming.  She  stayed  alone  in  the 
use  till  eight  o'clock,  about  an  hour  and  a  half  after  the  alleged 
rape,  when  a  customer,  Samuel  Wainwright,  came  in,  and  to  him 
she  made  a  complaint  mentioning  Wood's  name  in  connection 
with  it. 

Dunn  then  proposed  to  ask  the  witness  what  she  said  to 
Wainwright,  as  nearly  as  she  could  remember,  and  what  he  said 
m  reply,  citing  jR.  v.  Eyre,  2  F.  &  F.  579,  and  Fitzjames 
Stephen  on  Evidence,  p.  146. 

Bsamwbll,  L.J. — I  shall  admit  the  conversation :  you  give 
evidence  of  a  complaint  being  made  and  use  the  name  of  the 
prisoner,  leaving  it  to  the  jury  to  infer  that  the  girl  said  that 
he  had  committed  the  offence  that  we  are  now  trying  him  for.  I 
do  not  see  why  you  should  not  give  in  evidence  all  she  said 
when  she  did  so  complain,  leaving  it  to  the  jury  to  judge  of  the 
falae  of  such  testimony. 

The  witness  then  stated  to  the  court  all  that  she  had  told 
Wainwright,  how  that  Wood  had  come  into  the  house,  had  com- 
mitted this  assault  upon  her  by  insertion  of  his  person,  &c., 
having  first  thrown  her  down,  torn  and  lifted  up  her  clothes,  and 
that  she  had  screamed,  &c.,  just  as  she  had  given  the  details  in 
examination  in  chief.  She  also  stated  what  replies  Wainwright 
had  made  to  her  story.  He  also  was  called  and  corroborated 
the  prosecutrix  as  to  the  making  of  the  complaint,  saying  that 
she  told  him  Wood  had  committed  an  indecent  assault  upon  her 
and  the  words  of  it. 

Another  witness,  who  saw  Miss  Wild,  also  in  the  absence  of 
the  prisoner,  at  10  p.m.  the  same  night,  gave  similar  evidence 
is  to  receiving  the  same  complaint,  ana  the  words  of  it  from  her 
ibout  Wood.  In  the  result,  in  consequence  of  certain  other 
evidence,  (called  by  the  defence)  the  verdict  was 

Not  guilt  if. 
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Srelanir. 


CSDRT  FOR  CROWN  CASES  RESERVED. 

(Before  May,  C.J.,  O'Brien,  J.,  Fitzgerald,  B.,  Fitzgerald,  J., 
Deasy,  B.,  and  Barry,  J.) 

Dec.  22,  1877. 

Reg.  v.  Michael  Kelleher.  (a) 

Indictment — False  pretences — Statements  of  false  pretences  not 
negatived — Effect  of  verdict. 

Where  K.  was  indicted  in  the  following  form,  that  he  did  falsely 
pretend  that  he  the  said  K.  was  one  0.,  who  had  moneys 
deposited  in  the  Oork  Savings  Bank,  and  who  Jiad  a  book  of  the 
said  bank  with  a  statement  of  his  account  in  it,  which  book  he 
the  said  K.  presented  to  the  cashier  of  the  bank  at  the  time  he 
represented  himself  to  be  the  said  0.,  by  means  of  which  said 
false  pretence  the  said  K.  obtained  moneys,  8fc,  whereas  in  truth 
K.  was  not  the  person  so  named  in  the  said  savings  bank  book, 
nor  had  he  any  authority  then  or  at  any  other  time  from  {he 
said  0.  to  present  the  said  book  at  the  savings  bank  for  the 
purpose  of  drawing  out  money,  neither  had  he,  the  said  K.,  any 
authority  from  0.  to  draw  money  from  the  said  bank,  it  was 
held  that  the  mbsequent  portion  of  this  indictment  did  not 
negative  the  previous  averments  and  in  consequence  the  indict- 
ment  was  quashed. 

CASE  reserved  for  the  opinion  of  the  Court  by  the  recorder  of 
Cork.  The  prisoner,  Michael  Kelleher,  was  indicted  as 
follows :  that  he  "  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend  to  one  Edmond  James  Julian,  cashier  in  the 
Cork  Savings  Bank,  that  he,  the  said  Michael  Kelleher  was  one 
James  Goulding,  who  had  moneys  deposited  in  the  said  savings 
bank,  and  who  [blank]  a  book  of  the  said  bank  with  a 
statement  of  his  account  in  it,  which  said  book  he,  the  said 
Michael  Kelleher,  presented  to  the  said  Edmond  Julian  at  the 
time  he  represented  himself  to  be  the  said  James  Goulding,  by 

(a)  Reported  by  Gioil  R.  Roche,  Esq.,  Barrister- at- Law . 
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means  of  which  said  false  pretence  he,  the  said  Michael  Kelleher,  Reg. 
did  then  and  there  unlawfully  obtain  from  the  said  Edmond  *• 
James  Julian  the  sum  of  10Z.  of  the  moneys  of  the  said  James  LLEHBR 
Goulding  with  intent  thereby  them  to  defraud ;  whereas  in  truth  1877. 

and  in  fact  the  said  Michael  Kelleher  was  not  the  person  so   

named  in  the  said  savings  bank  book,  nor  had  he  any  authority  f^e^ten^s 
then  or  at  any  other  time  from  the  said  James  Goulding  to  —Ejfatof 
present  the  said  book  at  the  savings  bank  for  the  purpose  of  verdict. 
drawing  out  money,  neither  had  he,  the  said  Michael  Kelleher, 
any  authority  from  the  said  James  Goulding  to  draw  money  from 
the  said  bank  to  the  great  damage  and  deception  of  the  said 
(blank)  to  the  evil  example,"  &c.  The  evidence,  as  appeared 
from  the  report  of  the  learned  recorder,  which  for  the  purposes 
of  the  present  report  it  is  not  necessary  to  set  out  at  length, 
went  to  show  that  the  prisoner  obtained  possession  of  the  bank 
book  of  James  Goulding  who  had  money  lodged  in  the  Cork 
Savings  Bank,  that  he  passed  himself  off  as  James  Goulding  to 
the  book-keeper,  who  gave  him  a  ticket  which  he  presented  to 
Mr.  Julian,  the  cashier  of  the  bank,  who  thereupon  paid  him  10Z. 
The  jury  convicted  the  prisoner.  Counsel  for  the  prisoner 
moved  in  arrest  of  judgment,  first,  that  the  pretences  were 
according  to  the  evidence  incorrectly  stated  in  the  indictment ; 
Becondly,  that  the  sum  of  10Z.  was  not  paid  by  E.  J.  Julian 
because  of  the  false  pretence  alleged,  but  because  the  book- 
keeper issued  a  tieket  entitling  the  bearer  to  receive  that  sum 
from  E.  J.  Julian ;  thirdly,  that  the  money  alleged  to  have  been  paid 
by  the  said  E.  J.  J ulian  to  the  prisoner  was  not  the  money  of  J ames 
Goulding,  but  was  the  money  of  the  trustees  of  the  Cork  Savings 
Bank ;  fourthly,  that  the  averment  of  the  false  pretence  in  the 
indictment  is  uncertain,  obscure,  and  unintelligible  ;  fifthly,  that 
the  indictment  does  not  contain  a  special  averment  showing  in 
what  respect  the  alleged  false  pretence  or  any  part  thereof  is 
false,  and  that  the  special  averment  in  the  indictment  does  not 
negative  the  pretence  as  laid.  The  learned  recorder  declined  to 
arrest  judgment,  but  stated  a  case  for  this  Court,  virtually  asking 
the  Court  to  decide  on  the  questions  above  stated. 

Lawrence  for  the  prisoner. — The  law  on  the  subject  of  what 
the  indictment  mast  contain  is  thus  laid  down  by  Lord  Ellen- 
borough  in  Rex  v.  Perrott  (2  M.  &  S.  379) :  "  The  convenience 
also  of  mankind  demands,  and  in  furtherance  of  that  convenience, 
it  is  part  of  the  duty  of  those  who  administer  justice  to  require, 
that  the  charge  should  be  specific,  in  order  to  give  notice  to  the 
party  of  what  he  is  to  come  prepared  to  defend  and  to  prevent 
his  being  distracted  amidst  the  confusion  of  a  multifarious  and 
complicated  transaction,  parts  of  which  only  are  to  be  impeached 
for  falsehood."  The  strict  way  in  which  these  indictments  are 
construed  will  be  seen  in  Reg.  v.  Rouse  (<4  Cox  C.  C.  7),  and  Rex 
v.  Hill  (R.  &  R.  190.)  The  indictment  here  is  bad,  as  the  false 
pretences  alleged  have  not  been  negatived.  The  prisoner  might 
have  had  an  account  in  the  bank  under  the  name  of  James 
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Reo.       Goulding,  that  is  perfectly  consistent  with  the  indictment,  and 

Kellxhhl    *tB  *a^8enes8  nas  not  Dten  alleged. 

  Holmes,  Q.C.,  with  him  John  O.  Gibson  for  the  Crown. — It  must 

1877.  be  remembered  that  this  is  a  case  after  verdict.  There  is  a 
Indictment—  Bn®c^en*  ^a^ae  pretence  stated  on  the  face  of  the  indictment  in 
False  pretences  its  first  portion.  The  defect,  if  any,  has  been  cured  by  verdict: 
-Effect  of  (Heymann  v.  The  Queen,  L.  Kep.  8  Q.  B.  102;  The  Queen  v. 
verdict.  Goldsmith,  12  Cox  C.  C.  594.)  It  is  necessary  to  look  at 
the  entire  indictment.  The  reason  for  setting  out  these  false 
pretences  is  to  enable  the  prisoner  to  raise  the  question  on 
demurrer  if  the  false  pretence  is  insufficient  in  point  of  law. 
There  are  many  statements  of  false  pretences  which  do  not  require 
a  subsequent  denial,  as  if  a  man  pretends  he  is  another  person. 
The  judgment  of  the  Court  was  delivered  by 
May,  C.J. — The  Court  are  of  opinion  that  the  indictment  can- 
not be  sustained.  The  indictment  states  that  "the  prisoner 
knowingly  and  designedly  did  falsely  pretend  that  he  the  said 
Michael  Kelleher  was  one  James  Goulding,  who  had  moneys 
deposited  in  the  Cork  Savings  Bank  and  who  had  a  book  of  the 
said  bank  with  a  statement  of  his  account  in  it,  which  said  book 
he,  the  said  Michael  Kelleher,  presented  to  Edward  Julian,  the 
cashier  of  the  bank,  at  the  time  he  represented  himself  to  be  the 
said  James  Goulding,  by  means  of  which  said  false  pretence  the 
said  Michael  Kelleher  obtained  107.  of  the  moneys  of  the  said 
James  Goulding,  with  intent  to  defraud  ;  whereas  in  truth  and  in 
fact  the  said  Michael  Kelleher  was  not  the  person  so  named  in  the 
said  savings  bank  book,  nor  had  he  any  authority  then  or  at  any 
other  time  from  the  said  James  Goulding  to  present  the  said  book 
at  the  savings  bank,  nor  had  he  any  authority  then  or  at  any 
other  time  from  the  said  James  Goulding  to  present  the  said  book 
at  the  savings  bank  for  the  purpose  of  drawing  out  money, 
neither  had  he,  the  said  Michael  Kelleher,  any  authority  from 
the  said  James  Goulding  to  draw  money  from  the  said  bank." 
There  is  no  averment  in  the  indictment  as  to  the  person  named 
in  the  bank  book.  It  is  clearly  established  that  an  indictment 
for  obtaining  money  by  false  pretences  should  state  the  pretence, 
and  should  negative  the  truth  of  the  matter  so  pretended  with 
precision,  so  as  to  inform  the  prisoner  with  certainty  of  the  charge 
made  against  him.  The  indictment  does  not  contain  any 
allegation  that  the  prisoner  pretended  he  was  the  person  named 
in  the  bank  book,  nor  that  he  pretended  he  had  authority  from 
Goulding  to  present  the  book  or  to  draw  money  from  the  bank; 
and  having  omitted  to  allege  any  such  pretences,  as  having  been 
made  by  the  prisoner,  the  indictment  proceeds  to  negative  their 
truth.  The  indictment  does  not  negative  the  truth  of  averments 
which  the  prisoner  is  alleged  to  have  made,  but  of  others  which 
he  is  not  alleged  to  have  made.  It  has  been  contended  that  these 
defects  were  cured  by  the  verdict.  But  this  not  a  case  of  matters 
of  fact  imperfectly  stated,  but  which  must  have  been  sufficiently 
established  in  evidence  in  order  to  warrant  a  conviction,  in  which 
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case  the  defect  would  be  cured  by  verdict.    But  the  matters  Rm. 
alleged  in  the  indictment  are  substantially  insufficient,  and  if  yRrT%M^ 

assumed  to  be  true  do  not  disclose  a  criminal  offence.  The  Court,   

therefore,  is  of  opinion  that  the  indictment  cannot  be  sustained,  1877. 
and  the  conviction  must  be  set  aside.  t-aJZIL* 

r*       ...  ,    ,  Indictment — 

Conviction  quaslied.      False  pretences 
—Effect  of 
verdict. 


COURT   OF  APPEAL. 
Thursday,  Jan.  24,  1878. 
(Before  Bramwill,  Brett,  and  Cotton,  L.J  J.) 

LlTMAN  V.  IiATIMKE  AND  OTHERS,  (a) 

Libel — Galling  a  man  <(  a  convicted  felon"  and  "  a  felon  editor" — 
Justification,  that  he  had  been  previously  convicted — Reply, 
punishment  undergone — Demurrers — Statute  9  Geo.  4,  c.  32,  s.  4. 

It  is  no  justification  for  a  libel  which  calls  a  man  "  a  felon  editor  " 
to  show  that  tie  had  been  convicted  of  felony  and  sentenced  to  a 
term  of  imprisonment  on  a  certain  charge.  His  actual  guilt  in 
fact  must  be  shown,  and  also,  since  9  Geo.  4,  c.  32  {per  Brett 
and  Cotton,  L.JJ.,  Bramwell,  L.J.  giving  no  opinion  on  the 
matter),  that  he  luis  not  undergone  the  punishment  awarded  him. 

The  same  holds  of  a  libel  that  calls  a  man  "  a  convicted  felon,9'  if 
a  jury  should  find  that  the  libel  meant  anything  more  than 
merely  thai  he  had  been  convicted  on  a  charge  of  felony  at  some 
past  time. 

Per  Brett  and  Cotton,  L.JJ. :  9  Geo.  4,  c.  32,  was  passed,  among 
other  reasons,  in  order  to  restore  convicts  affected  by  it,  after  they 
had  suffered  the  punishment  awarded  them,  to  their  full  civil 
rights  and  status. 

Also  (per  same  judges),  demurrers  which  do  not  apply  to  the  whole 
of  the  opponent's  case  ought  not  to  be  used. 

Judgment  of  the  Exchequer  Division  affirmed. 

Cuddington  v.  Wilkins  (Hob.  Rep.  67,  81);  and  Hawkins  P.C., 
bk.  2,  c-  37,  *.  48,  approved. 

THIS  was  an  action  for  libel  brought  by  the  plaintiff,  the 
proprietor  and  editor  of  a  newspaper  published  at  Dart- 
mouth, called  the  Dartmouth  Advertiser,  against  the  defendants, 

(a)  Reported  by  P.  B.  Hutchin'8,  Esq.,  BarriRter-at-Law. 
£  2 
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Lstkan     the  proprietors,  printers,  and  publishers  of  a  newspaper  published 
IiATDfKB  a.nd  at  ^Jmout'1*  called  the  Western  Daily  Mercury.    The  alleged 
vrsBRit.    libels,  two  in  number,  appeared  in  the  latter  paper,  and  were 
  shortly  as  follows  : 

1878-  "  The  history  of  the  Advertiser  too  must  stand  over.  .  .  . 
Libel—11  Con-  *te  present  editor  is  a  convicted  felon."  This  appeared  in 
victed  felon."  defendants'  paper  of  the  24th  day  of  April,  1876. 

The  second  libel  appeared  on  the  1st  day  of  May,  1876: 
"There  still  remain  to  be  recorded  Mr.  Foster's  controversies 
with  the  town  council  of  Dartmouth  .  .  .  and  the  facts 
regarding  his  newspaper"  (meaning  the  plaintiffs  newspaper) 
"and  its  bankrupt  and  felon  editor"  (meaning  the  plaintiff). 
The  statement  of  claim  contained  the  usual  allegations  of  falsity 
of  the  libels  and  damage. 

The  material  part  of  the  statement  of  defence  was  as  follows  : 

3.  The  defendants  deny  that  the  word  "bankrupt"  in  the 
quotation  from  their  said  newspaper,  in  the  fifth  paragraph  of 
the  statement  of  claim  set  out,  was  intended  to,  or  did  refer 
to  the  plaintiff. 

4.  And  the  defendants  further  say  that  the  plaintiff  has  been 
convicted  of  felony,  and  was  sentenced  to  twelve  months9  hard 
labour  for  stealing  feathers. 

5.  The  words  in  the  fourth  and  fifth  paragraphs  of  the  state- 
ment of  claim  complained  of  were  and  are  part  of  certain 
articles  printed  and  published  in  the  defendants'  said  newspaper, 
each  of  which  articles  was  and  is  a  fair  and  bond  fide  comment 
upon  the  conduct  of  the  plaintiff  in  his  public  character,  and 
as  the  nominal  editor  and  proprietor  of  the  Dartmouth  Advertiser, 
a  public  newspaper,  and  was  printed  and  published  by  the 
defendants  as  and  for  such  comment,  and  without  any  malicious 
motive  or  intent  whatever. 

Plaintiff's  reply  and  demurrer  : 

1.  The  plaintiff  joins  issue  upon  the  first,  second,  and  fifth 
paragraphs  of  the  defendants'  statement  of  defence. 

2.  As  to  the  third  paragraph  of  the  statement  of  defence,  the 
plaintiff  admits  the  allegations  in  such  third  paragraph 
contained. 

3.  As  to  the  fourth  paragraph  of  the  said  statement  of  defence, 
the  plaintiff  (so  that  such  admission  be  not  in  any  way  extended 
or  taken  to  mean  that  he  ever  was,  in  fact,  guilty  of  the  offence 
referred  to)  admits  the  allegations  contained  in  such  fourth 
paragraph.  But  the  plaintiff  further  says  that  he  has  never  been 
convicted  of  felony  save  on  that  one  occasion,  which  is  the 
occasion  mentioned  in  the  said  third  paragraph  of  the  statement 
of  defence.  On  that  occasion  he  was  convicted  of  the  supposed 
felony  by  a  court  duly  having  jurisdiction  on  that  behalf,  the 
Court  of  Quarter  Sessions  for  the  county  of  Cornwall;  and  the 
said  court,  having  jurisdiction  as  aforesaid,  in  the  exercise  of 
such  jurisdiction,  adjudged  that,  as  a  punishment  for  the  said 
supposed  felony,  the  plaintiff  should  be  imprisoned  and  kept 
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to  hard  labour  for  twelve  calendar  months.    The  said  conviction  Lxtmav 
took  place  several  years  ago,  and  the  plaintiff,  as  the  defendants  j^J^  ^ 
?ery  well  knew,  duly  endured  the  punishment  to  which  he  was  others. 
so  adjudged  as  aforesaid,  for  the  said  supposed  felony,  and  - — 
thereby  became,  and  was,  and  has  ever  since  been,  and  is,  in  the  1878* 
same  situation  as  if  a  pardon  under  the  Great  Seal  had  been  Libel— u0cm- 
granted  to  him  as  to  the  said  supposed  felony  whereof  he  was  vUudftltmr 
convicted  as  aforesaid. 

4.  The  plaintiff  demurs  to  the  said  fourth  paragraph  of  the 
statement  of  defence,  on  the  ground  that,  while  the  statement  of 
defence  admits  the  publication  of  the  whole  of  the  libels  alleged 
in  the  statement  of  claim,  and  the  said  paragraph  is  pleaded  to 
the  whole  of  the  said  libels,  and  a  part  of  the  libel  charges  that 
the  plaintiff  is  a  convicted  felon,  nevertheless  the  said  fourth 
paragraph  contains  nothing  which  justifies,  or  is  otherwise  a 
defence  to,  that  portion  of  the  said  libel ;  and  the  plaintiff  also 
demurs  upon  other  grounds  sufficient  in  law  to  maintain  this 
demurrer. 

Demurrer  by  the  defendants  to  the  third  paragraph  of  the 
pUbtifPs  reply. 

This  was  an  appeal  from  a  decision  of  the  Exchequer  Division 
(consisting  of  Cleasby  and  Pollock,  BB.),  making  absolute  a  rule 
(or  a  new  trial  obtained  by  the  plaintiff,  and  giving  judgment  for 
theplaintiff  on  the  demurrers  in  the  action. 

The  case  below  is  reported  87  L.  T.  Rep.  N.  S.  360,  where 
the  pleadings  and  facts  in  the  case  are  very  fully  set  out.  The 
facts  of  the  case,  however,  sufficiently  appear  from  the  above 
statement  of  the  pleadings,  and  from  the  judgments  which 
follow. 

GoU,  Q.C.  and  Butten  for  defendants,  appellants. — In  addition 
to  the  arguments  urged  by  them  in  the  court  below,  they  dis- 
tinguished GuddingUm  v.  Wilkins  (1  Hob.  67)  on  the  ground  that, 
in  that  case,  there  had  been  no  conviction,  and  also  subsequently 
a  general  pardon,  which  had  a  different  operation  to  a  special 
pardon  :  (air  Henry  Fine's  case,  Godbolt,  288.)  In  this  case  the 
statute  9  Geo.  4,  c.  32,  s.  3  (a)  was  equivalent,  at  most,  to  a 
special  pardon.  The  definition  of  a  "felon"  in  all  the  dic- 
tionaries seems  to  be  the  same,  viz.,  "  One  who  has  committed  a 
Many." 

Collins,  Q.C.  (Pitt  Lewis  with  him),  for  the  plaintiff,  had  pro- 
ceeded bnt  a  very  short  way  in  his  argument  when,  on  saying  he 

(•)  9  Geo.  4,  c  32,  a.  3.— And  whereas  it  is  expedient  to  prevent  all  doubts  respect- 
>  otril  rights  of  persons  convicted  of  felonies  not  capital,  who  have  undergone 
Dent  to  which  they  were  adjudged :  Be  it  therefore  enacted,  that  where 
r  hath  been  or  shall  be  convicted  of  any  felony  not  punishable  with  death, 
.  endured  or  shall  endure  the  punishment  to  which  such  offender  hath  been 
ar  shall  be  adjudged  for  the  same,  the  punishment  so  endured  hath  and  ft  hall  have 
flfaa  Kke  effects  ana  consequences  as  a  pardon  under  the  Great  Seal  as  to  the  felony 
vfcsewof  the  offender  was  so  convicted :  Provided  always,  that  nothing  herein  con- 
Itteed,  nor  the  enduring  of  such  punishment,  shall  prevent  or  mitigate  any  punish- 
sjMei  to  which  the  offender  might  otherwise  be  lawfully  sentenced  on  a  subsequent 
senflction  for  any  other  felony. 
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."Iietman  was  content  to  rest  his  case  on  the  second  libel,  he  was  stopped 
Lahmbi  ahd  ^  ^e  cour*i»  which  delivered  the  following  judgments  : — 

others.        Bbamwell,  L.J. — I  am  of  opinion  that  tins  appeal  most  fail ; 

  and  I  come  to  that  opinion  on  a  carefdl  investigation  of  the  alle- 

187a>  rations  contained  in  the  alleged  libels,  and  of  the  way  they  are 
Libel—*  c<m-  dealt  with  in  the  pleadings.  I  am  aware  that  may  seem  a  very 
videdfehn."  narrow  ground  on  which  to  arrive  at  a  conclusion,  and  I  do  not 
myself  like  to  decide  a  question  on  what  looks  like  mere  technica- 
lities, but  if  I  do  so,  it  is  not  my  fault ;  the  law  is  technical. 
Now  the  reason  I  come  to  this  opinion  is  because  I  cannot  agree 
with  Lord  Blackburn  that  the  whole  alleged  libel  (whether  it 
was  rightly  for  the  judge  or  the  jury)  merely  amounted  to  a 
statement  that  the  plaintiff  had  been  convicted  of  a  felony,  and 
meant  nothing  more.  If  that  was  all  it  meant,  I  should  agree 
with  him  that  the  justification  was  made  out.  But  to  come 
to  that  conclusion,  it  is  clear  Lord  Blackburn  could  not 
have  had  his  notice  attracted  to  the  second  allegation  in 

Slaintiff's  statement  of  claim — the  alleged  libel  of  the  1st 
ay  of  May — where  the  plaintiff  is  called  "a  felon  editor." 
Now  how  does  the  matter  stand  before  us  ?  As  to  all  the  facts 
that  it  was  on  the  plaintiff  to  make  out,  he  has  done  so.  The 
allegation  that  the  statements  were  "  false  "  it  was  not  necessary 
that  he  should  specifically  make  ont  for  this  purpose;  nor  the 
allegation  of  damage  in  paragraph  8  of  his  claim.  The  defen- 
dants, on  the  other  hand,  fail  to  make  out  all  they  must  make  out 
before  they  can  win;  in  the  fourth  paragraph  of  the  defence 
they  allege,  by  way  of  showing  the  truth  of  their  allegation,  that 
"  the  plaintiff  has  been  convicted  of  felony,  and  was  sentenced 
to  twelve  months'  hard  labour."  The  plaintiff  in  his  reply, 
paragraph  3,  admits;  but  defendants  have  not  alleged,  and 
plaintiff  consequently  has  not  admitted — nay  expressly  guarded 
himself  from  admitting — that  the  plaintiff  was  actually  guilty  of 
the  felony.  Therefore,  so  far  as  it  is  necessary  to  decide  the 
issues  of  fact,  plaintiff  is  entitled  to  have  them  found  for  him. 
Now  as  to  the  issues  in  law,  how  do  they  stand  ?  Paragraph  4 
of  plaintiff's  reply  contains  his  demurrer,  which  demurs  to 
paragraph  4  of  the  statement  of  defence.  As  to  the  first  alleged 
libel,  perhaps  the  demurrer  means  that  it  is  no  justification  of  a 
libel  which  says  of  a  man  that  he  is  a  convicted  felon,  to  show 
merely  that  he  was  at  some  time  past  convicted  of  felony.  Bui 
if  that  is  all  the  demurrer  means,  then,  as  to  that  portion  of  the 
libel,  I  am  inclined  to  the  opinion  it  does  not  show  enough,  and 
should  fail.  But  as  to  the  other  portion  of  the  libel,  that  of  the 
1st  of  May,  I  think  it  is  not  met  by  the  defence,  and  as  to  it  at 
any  rate  the  demurrer  is  good.  The  words  are  "  felon  editor.1' 
Before  defendants  can  justify  the  words  "  felon  editor 99  thej 
must  show  that  plaintiff  actually  committed  a  felony ;  to  show 
merely  a  conviction  on  a  charge  of  felony  is  not  enough.  I  was 
of  that  opinion  in  the  course  of  the  argument,  and  I  find 
authority  for  it  in  Taylor  on  Evidence,  6th  edit.  sect.  1505:  "It 
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has  been  determined  that  a  judgment  in  a  criminal  prosecution  Lbthan 
— unless  admissible  as  evidence  in  the  nature  of  reputation —  lattmbr 
cannot  be  received  in  a  civil  action  to  establish  the  truth  of  the  ^D  others. 

facta  on  which  it  was  rendered.    That  is,  such  a  conviction  is  no   

evidence  of  the  commission  of  a  felony  in  a  civil  suit  like  this,  1878* 
and,  being  €€ res  inter  alios  acta"  is  not  admissible.    All  the  ubd—u  Con- 
dictionaries,  too,  that  have  been  cited  support  this  view ;  there-  vktedfd<m.n 
fore  it  is  no  sufficient  justification  of  such  a  libel  to  show  merely 
conviction.    And  on  the  broad  ground  of  good  policy,  too,  it  is 
desirable  to  come  to  this  conclusion ;  for,  if  a  man  will  bring 
charges  of  this  sort  against  others,  he  should  be  required  to 
rally  prove  them;  and  it  should  always  be  open  to  a  man,  so 
attacked,  to  show  his  innocence,  if  he  can.    As  to  this  portion 
of  the  libel,  therefore,  plaintiff's  demurrer  is  clearly  good.  Then, 
there  is  defendants'  demurrer.    The  plaintiff  says  he  has  been 
convicted,  it  is  true,  but  he  has  endured  the  punishment ;  and  to 
that  defendants  demur.    I  am  of  opinion  that  defendants  fail  on 
that  demurrer  too ;  but  that  part  of  the  libel  having  been  wisely 
abandoned  by  Mr.  Collins,  it  is  of  no  importance  to  consider 
whether  I  am  right  in  that  opinion.    As  yet,  it  will  be  seen,  I 
have  not  said  a  word  on  the  question  whether,  where  a  man  is 
called  a  felon,  and  he  owns  that  he  was  prosecuted  and  convicted 
on  a  charge  of  felony,  but  says  he  has  suffered  the  punishment 
awarded  him,  he  can  rightly  say,  "  I  was  a  felon,  but  am  one  no 
longer."    On  that  point,  I  myself  express  no  opinion  at  all,  as  it 
leems  to  me  to  be  in  the  present  case,  as  I  view  it,  unnecessary  to 
do  so.    If  one  were  to  consider  it,  there  would  be  a  good  deal  to 
be  said  on  either  side.    On  the  one  hand,  there  is  the  great 
desirability  that  a  man,  who  has  been  unfortunate  or  unhappy 
enough  to  commit  a  criminal  offence  of  this  sort,  should,  at  some 
time  or  other,  be  so  far  freed  from  the  stigma  and  disgrace 
which  inevitably  follow  on  such  an  act  as  to  make  it  an  offence 
in  others  wantonly  to  cast  the  fact  in  his  teeth ;  but  then,  again, 
on  the  other  hand,  it  certainly  cannot  entirely  be  put  out  of 
sight  that  a  part  of  a  man's  natural  punishment  is  the  future 
opprobrium  consequent  on  his  guilt.    However  that  may  be, 
this,  at  least,  is  certain,  that  lightly  and  for  personal  reasons  to 

Sblish  such  a  charge  of  another  man,  whether  it  be  true  or 
se,  is  is  act  of  gross  and  unwarranted  cruelty.  I  do  not  say 
that  was  the  case  here.  I  do  not  know  whether  it  was  so  or  not, 
but  often  it  is  so ;  and,  where  it  is,  I  should  be  glad  if  it  could 
be  punished. 

Butt,  L.J. — There  are  two  things  here  for  our  consideration, 
the  role  for  a  new  trial,  and  the  demurrers ;  and,  as  they  require 
different  treatment,  they  must  not  be  confused.  Now,  on  the 
rule  for  a  new  trial,  I  think  the  point  which  Bramwell,  L.J.  has 
not  decided  did  arise,  and  that  therefore  we  must  consider  and 
decide  it.  Now,  it  is  clear  that  this  case  was  not  tried  at  all  by 
Lend  Blackburn ;  he  said  he  knew  all  the  facts,  and  if  a  jury  were 
•worn  he  should  direct  them  to  find  a  verdict  for  the  defendants. 
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Letman  But  if  a  jury  had  been  sworn,  and  the  facts  proved  as  we  must 
La^(EE    take  them  to  stand  upon  the  pleadings  before  as  now,  he  would 

amd  aram.  have  had  no  right  to  direct  the  jury  to  find  such  a  verdict.  What 

  are  the  facts  ?    The  libels  set  ont  in  the  pleadings  are  published. 

1878»  It  is  undeniable  that  their  meaning  is  a  question  for  the  jury ; 
Libel—"  Om-  but  Lord  Blackburn,  in  effect,  says :  "  Whatever  they  may  find 

victed /do*."  their  meaning  to  be,  I  shall  still  direct  a  verdict  for  the  defen- 
dants." Therefore,  to  test  the  learned  judge's  right  to  so  direct 
them,  we  must  take  the  extreme  possible  finding  of  the  jury. 
Now,  the  jury  might  find  the  first  libel  to  mean,  "  is  a  convicted 
felon  now/'  and  not  merely  that  plaintiff  was  one  at  some  past 
time.  And  if  they  had  found  so,  then  the  same  question  would 
have  arisen  on  this  libel  as  on  the  second ;  for,  on  that  certainly 
they  might  have  found  very  easily  that  a  "  felon  editor  "  implied 
plaintiff  was  a  felon  then,  at  the  time  the  libel  was  published. 
Then  supposing  the  jury  to  have  found  so,  on  both  libels,  how 
does  it  stand  ?  The  plaintiff  does  not  and  could  not  dispute  the 
conviction.  I  assume  the  facts  most  strongly  against  the  plaintiff; 
I  assume  he  was  rightly  convicted,  in  all  probability  it  was  so. 
But  still  I  am  of  opinion  that,  even  on  these  facts,  the  plea  would 
show  no  justification,  if  the  punishment  had  been  proved  to  have 
been  served.  After  that,  the  man  was  no  longer  a  "  felon,'1  and 
he  would  have  an  action  against  whomsoever  called  him  one. 
For  that  proposition  there  is  distinct  authority.  I  think  Cudding- 
ton  v.  Wilkins  'vHob.  Rep.  81)  is  good  law,  and  is  distinctly  an 
authority  for  saying  that  a  pardon,  granted  to  a  man  who  has 
committed  a  felony,  purges  him  subsequently  of  the  character  of 
a  felon.  And  the  reason  is  good — it  is  founded  on  public  policy, 
which  will  do  all  in  its  power  to  disfavour  men  who  choose  to 
commit  such  wicked  and  malignant  acts  as  these.  Searle  v. 
Williams  (Hob.  Rep.  293)  is  also  an  authority  for  the  same  pro- 
position ;  and  so  is  Hawkins'  Pleas  of  the  Crown  (bk.  2,  c.  37, 
s.  48),  and  a  most  direct  authority.  And,  if  any  were  wanting, 
public  policy  would  be  an  ample  ground  for  upholding  those 
decisions.  And  since  the  passing  of  the  Act  of  9  Geo.  4,  c.  32, 
the  case  is  much  stronger  against  the  defendants.  It  is  not  true 
that  that  Act  was  passed  merely  for  the  purpose  of  effecting  some 
alterations  in  the  law  of  evidence ;  it  was  drawn  up,  I  have  no 
doubt  at  all,  with  these  very  authorities  full  and  immediately  in 
view,  and  amounted  to  a  deliberate  adoption  of  that  view  of  the 
law  by  the  Legislature.  I  say  it  was  the  deliberate  intention 
of  the  Legislature  when  it  passed  that  Act,  to  put  a  stop 
to  these  unwarrantable  acts,  and  to  debar  men  from  continuing  to 
crucify  fellows  in  this  unjustifiable  manner.  It  was  felt  that  such 
acts  were  abhorrent  to  justice  and  totally  opposed  to  any  view  of 
the  policy  of  peace.  On  the  second  libel,  at  all  events,  this 
is  clear;  and  so  far  from  the  judge  being  entitled  to  direct 
a  verdict  for  the  defendants  on  it,  it  would  have  been  his  duty,  in 
my  opinion,  if  the  jury  had  found  it  to  mean  what  I  am  supposing 
they  would  have  found  it  to  mean,  to  have  directed  them  to  find 
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a  verdict  for  the  plaintiff.  Then  as  to  the  demurrers.  As  to  Leyioji 
them  I  must  first  say  that  they  are  both  bad,  as  being  against  the  j^^m 
spirit,  if  not  the  letter,  of  the  Judicature  Acts.    Demurrers  are  AND  others. 

now  an  idle  waste  of  time,  and  if  warranted  in  any  shape,  it  is   

only  when  they  are  in  the  largest  and  most  general  form,  and  1878- 

demur  to  the  whole  of  the  opponent's  case.    But  if  these  jj^  _**  cfa. 

demurrers  are  to  be  considered,  we  must  take  the  facts  as  the  victed  felon." 

jury  might  have  found  them — i.e.,  we  must  take  the  libels  to 

mean  now  a  felon.    But  even  if  they  should  be  taken  to  mean 

merely  that  plaintiff  had  been  a  felon,  still  the  defence  is  bad, 

since  it  does  not  allege  guilt  in  fact.    But  if  the  libels  mean  "  at 

present  a  felon/'  the  defence  must  be  bad,  because  it  does  not 

allege  that  the  past  felony  was  not  since  purged.    To  be  a  good 

defence  it  should  have  gone  on  to  add,  "  and  plaintiff  is  now 

undergoing  the  punishment  for  the  same/'  or  to  say  that  the 

plaintiff  had  not  undergone  the  punishment  awarded.  Therefore, 

even  technically  on  the  demurrers,  we  must  find  for  the  plaintiff. 

I  agree  most  fully  with  Cleasby,  B.,  that  public  policy  is  all 

against  people  who  make  such  unjustifiable  statements  as  these ; 

but,  in  doing  so,  I  wish  to  guard  myself  against  being  supposed 

to  say  there  is  anything  which  should  prevent  inquiry  into  a  man's 

past  conduct  and  character  on  a  proper  and  justifiable  occasion. 

There  are  many  such,  and  in  those  cases,  both  in  motive  and 

reason,  the  inquiry  is  justifiable.    But  people  who  will  rake  up 

all  that  is  against  a  man  in  his  past  history,  for  their  private 

purposes,  and  to  gratify  personal  or  professional  spite,  have 

nothing  whatever  to  be  said  on  their  behalf. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The  first  question 
is,  as  to  whether  there  should  be  a  new  trial.  Now  it  is 
clear  what  occurred  at  the  trial.  Lord  Blackburn,  when  the 
case  was  called  on,  informed  plaintiff's  counsel  that  he  knew  all 
the  facts,  and  that  if  a  jury  were  to  be  sworn  he  should  still 
direct  a  verdict  for  the  defendants;  and  that  being  so,  and 
there  being,  moreover,  no  jury  to  be  got  that  evening,  plaintiff's 
counsel  determined  on  not  incurring  the  delay  and  expense  of 
waiting  for  a  jury  and  having  them  sworn.  But  it  is  not  the 
case  that  the  learned  judge  was  both  judge  and  jury  in  deciding 
the  matter;  he  never  tried  it  at  all.  Therefore  the  question 
arises,  if  there  had  been  a  trial  before  a  jury,  would  the  learned 
judge  have  been  right  in  so  directing  the  jury  ?  Clearly  in  my 
opinion  he  would  not.  "  Libel  or  no  libel "  is  a  question  for  the 
jury,  except  in  the  case  where  it  is  impossible  that  the  words 
used  should  amount  to  a  libel.  If  that  could  be  said  of  the  first 
libel  here,  certainly  it  could  not  be  said  of  the  second ;  therefore 
clearly  on  that  ground  there  ought  to  be  a  new  trial.  For 
myself,  I  should  be  inclined  to  say  that  the  first  libel  meant  that 
the  plaintiff  had  been,  at  some  time  previous,  convicted  of 
felony;  and  therefore,  on  that  point,  I  should  be  inclined  to 
differ  from  the  court  below  ;  but  I  am  clear  that  the  second  libel 
might  mean — if  indeed  it  can  be  read  otherwise  than  meaning — 
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Lsnux    that  the  plaintiff  was  then,  at  the  time  the  libel  was  published,  a 
Latimer    ^on'    That  being  so,  the  question  arises,  what  is  the  effect  of 
akd  others.  &  pnnishment  undergone,  or  a  pardon  granted  ?    We  must  refer 

  to  the  Act  of  9  Geo.  4,  c.  32,  s.  3,  which  has  been  cited.  It 

1878.  begins  by  reciting  that  "it  is  expedient  to  prevent  all  doubts 
Libel—"  Con-  respecting  the  civil  rights  of  persons  convicted  of  felonies/'  &c., 
victtd felon."  from  which  recital  it  is  clear  that  the  section  was  not  passed 
solely  to  affect  the  law  of  evidence  in  certain  cases,  but  to  affect 
also  the  "  civil  rights  "  of  persons  in  the  position  of  the  plaintiff 
here.  Therefore,  notwithstanding  its  primary  object  being  alien 
to  the  plaintiff's  case,  the  Act  does  entitle  the  plaintiff,  in  my 
opinion,  to  say,  "  Having  suffered  my  punishment  I  am  in  all 
respects  as  though  pardoned " ;  i.e.  (on  the  authority  of  the 
passage  in  Hawkins  and  the  other  authorities  cited),  "  I  am  an 
entirely  new  man,  and  you  cannot  justify  a  libel  that  calls  me 
a  felon/'  The  arguments  to  be  derived  from  considerations  of 
public  policy  strengthen  this  view.  A  man  should  not  make 
these  statements  unless  he  is  under  the  obligation  of  some  duty 
public  or  private  to  do  so,  and  in  such  case  he  is  fully  protected 
as  the  law  at  present  stands.  In  other  cases  he  deserves  no 
protection.  As  to  the  demurrers,  I  entirely  concur  with  what 
Brett,  L.J.,  has  said  as  to  the  present  procedure  with  regard 
to  demurrers.  There  should  be  no  demurrer  except  to  the  whole 
pleadings,  and  to  the  entire  action ;  otherwise  a  demurrer  does 
no  good,  but  only  embarrasses.  They  ought  only  to  be  used 
where  the  entire  question  can  be  so  decided. 

Rule  for  new  trial  made  absolute.    Judgment  for  plaintiff  on 
demurrer.    Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  Goode,  Kingdon,  and  Cotton,  agents 
for  John  Daw  and  Son,  Exeter. 

Solicitors  for  the  defendants,  Surr,  Oribble,  and  Bunton,  agents 
for  J.  W.  Wilson,  Plymouth. 
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NORTH  WALES  CIRCUIT. 
Carnarvon  Spring  Assizes. 
(Before  Mr.  Justice  Mbllor.) 

Reo.  v.  Peter  Williams,  (a) 

Night  poaching — Offensive  weapons — Intention — 9  Geo.  4,  c.  69 

s.  9. 

Three  men  in  company  were  seen  hunting  game  in  the  night  time 
with  dogs. 

It  was  not  proved  that  two  of  the  men  were  in  any  way  armed. 

The  third  (the  prisoner),  who  was  lame,  only  carried  the  stick 

with  which  he  usually  walked. 
The  jury  should  not  find  the  prisoner  guilty  unless  satisfied  that 

this  walking  stick  was  an  offensive  weapon  and  that  the  prisoner 

had  carried  it  with  the  intention  of  using  it  as  an  offensive 

weapon  should  occasion  anise. 

rPHE  indictment  charged  that  Peter  Williams,  together  with 
A-  divers  other  persons  to  the  number  of  three  and  more  together 
on  the  22nd  day  of  October,  1877,  about  the  hour  of  eleven  in 
the  night  of  the  same  day,  being  then  by  night  as  aforesaid 
armed  with  bludgeons,  sticks  and  other  offensive  weapons,  did 
then  together,  by  night  as  aforesaid,  and  armed  as  aforesaid, 
unlawfully  enter  certain  land  in  the  occupation  of  John  Jones, 
situate  in  the  township  of  L.,  in  the  county  of  Carnarvon,  for  the 
purpose  therein  of  taking  and  destroying  game  and  rabbits, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity. 

2nd  count. — That  the  said  Peter  Williams,  with  divers  other 
persons  to  the  number  of  three  and  more  together,  on  the 
day  and  year  aforesaid,  about  the  hour  of  eleven  in  the  night  of 
the  same  day,  being  then  by  night  as  aforesaid  respectively 
armed  with  bludgeons,  sticks,  and  other  offensive  weapons,  were 
then  together  by  night  as  aforesaid,  and  armed  as  aforesaid, 
unlawfully  in  certain  land  in  the  occupation  of  the  said  John 
Jones,  situate  in  the  township  aforesaid,  in  the  county  aforesaid, 
(a)  Reported  by  0.  Higoins,  Esq.,  Barrister-at-Law. 
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Rig.      for  the  purpose  therein  of  taking  and  destroying  game  and  rabbits, 

Williams.    aSa"18*  ^e  'orm  °^  ^e  statute  *n  such  oase  made  and  provided, 
  and  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 

187a  ^g™y* 

N'  ht  dk'  There  were  also  counts  for  resisting  his  lawful  apprehension, 
—Offhtrive9  and  for  a  common  assault. 
weapon.  Evidence  was  given  at  the  trial  that  the  prisoner,  in  company 
with  two  other  men,  was  seen  to  come  from  a  field  in  the  occupa- 
tion of  John  Jones  into  the  road,  where  the  gamekeeper  was 
watching.  After  crossing  the  road  the  three  men  with  the  same 
two  dogs  were  seen  apparently  in  search  of  game. 

Two  of  the  men  escaped,  but  the  prisoner  was  collared  by  the 
gamekeeper  and  a  struggle  ensued  in  the  wood.  It  was  given 
in  evidence  by  the  defence  that  the  prisoner  was  lame  and  was 
accustomed  to  walk  with  a  stick.  On  the  night  of  the  alleged 
poaching  affray,  the  prisoner  was  armed  only  with  the  stick  with 
which  he  usually  walked,  and  there  was  no  evidence  that  the  other 
men  were  armed  at  all.  The  gamekeeper  was  armed  with  a 
similar  walking-stick. 

Ignatius  Williams  appeared  for  the  prosecution;  and  the 
prisoner  was  defended  by  Swetenham. 

It  was  contended  for  the  defence  that  there  was  no  evidence 
that  would  justify  the  jury  in  coming  to  the  conclusion  that  the 
prisoner  was  armed  with  an  offensive  weapon,  or  that  he  took  it 
with  him  for  the  purpose  of  offence. 

Mellob,  J.  in  charging  the  jury  said :  It  is  provided  by  the  9th 
section  of  the  9  Geo.  4,  c.  69,  that  if  any  persons  to  the  number  of 
three  or  more  together  shall  by  night  unlawfully  enter  or  be 
in  any  land,  whether  open  or  enclosed,  for  the  purpose  of  taking 
or  destroying  game  or  rabbits,  any  such  persons  being  armed 
with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or  any  other  offen- 
sive weapon,  each  and  every  of  such  persons  shall  be  guilty  of  a 
misdemeanour.  In  order  to  bring  the  prisoner  within  this 
statute  you  must  be  satisfied,  first,  that  three  or  more  men  entered 
upon  land  for  the  purpose  of  taking  game.  Now  of  course,  if  the 
keeper  is  to  be  relied  upon,  there  can  be  no  doubt  about  that  in 
this  case.  He  saw  three  persons  and  two  dogs  and  saw  them 
beating  the  field  just  as  people  do  who  go  out  for  the  purpose  of 
catching  hares  or  anything  else  they  can  get.  The  only  point 
made  by  Mr.  Swetenham  for  the  defence  was  this  —  the 
prisoner  was  not  armed  with  any  bludgeon  or  offensive  weapon, 
but  with  a  stick,  which  he  ordinarily  used  in  walking  and  there- 
fore we  cannot  assume  he  took  that  stick  out  on  that  particular 
night  for  the  purpose  of  hunting  game  in  these  fields.  You 
see  that  everything  depends  upon  the  wording  of  the  Act 
of  Parliament.  Suppose  the  men  had  nothing  but  nets  with  them, 
that  would  not  be  within  the  statute.  There  is  the  stick  before 
you,  judge  for  yourselves,  for  there  is  no  doubt  that  it  is  the  stick 
of  the  prisoner.  With  regard  to  the  statute,  it  seems  to  have 
been  the  opinion— a  rather  varying  opinion— of  the  Judges, 
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that  it  may  be  a  question  for  the  jury  whether  or  not  they  think  Rao. 
the  stick  is  of  a  character  to  be  called  a  bludgeon,  or  an  offensive  ^illums. 

weapon  in  the  nature  of  a  bludgeon,  so  that  it  is  carried  for  the   

purpose  of  assisting  in  the  poaching,  or,  if  occasion  arises,  of  1878. 

resisting  a  lawful  apprehension.  If  you  think  the  prisoner  was  using      ~  ^ 

this  stick  and  intended  it,  not  for  the  mere  purpose  of  assisting  j? offensive9 

him  in  walking,  but  took  it  for  the  purpose  of  assisting  in  the  weapon. 

infraction  of  the  game  laws,  then  he  will  have  to  be  found  guilty. 

On  the  other  hand,  if  you  think  he  only  used  it  as  a  walking 

stick  and  had  no  intention  to  use  it  for  offensive  purposes,  you 

ought  to  acquit  him.    Referring  to  the  count  for  common  assault, 

his  Lordship  said — If  you  think  the  man  used  more  violence  than 

was  necessary  to  free  himself  from  being  laid  hold  of  by  the 

collar,  you  must  find  him  guilty ;  but  if  only  force  enough  to 

frevent  himself  from  being  collared  and  taken  by  the  game- 
eeper,  he  must  be  acquitted. 

The  jury  found  the  prisoner  not  guilty. 


HIGH   COURT   OF  JUSTICE. 
COMMON  PLEAS  DIVISION. 
Jan.  29  and  80,  1878. 
(Before  Coleridge,  C.J.,  and  Lopes,  J.) 

Usnx  v.  Hales  ;  Same  v.  Brearley  ;  Same  v.  Clarke,  (a) 

Libel — Privilege — Report  of  judicial  proceedings — Ex  parte  appli- 
cation dismissed — Want  of  jurisdiction. 

An  ex  parte  application  was  made  to  a  police  magistrate  in  open 
court,  by  certain  persons  who  had  been  employed  by  the  plaintiff 
upon  a  railway,  for  a  summons  against  the  plaintiff  under  tlw 
Matters  and  8ervants  Act,  1867  (30  81  Vict.  c.  141),  on  the 
allegation  thai  he  had  not  paid  them  their  wages,  though  he  had 
received  funds  to  enable  him  to  do  so.  The  magistrate  refused,  to 
grant  their  application,  on  the  ground  that  the  facts  as  stated  by 
them  did  not  bring  the  case  within  the  jurisdiction  to  do  so  and 
afforded  no  ground  for  criminal  proceedings. 

(a)  Reported  by  J.  A.  Foots,  Esq.,  Barrister-at-  law 
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Ubll      The  defendants,  who  were  newspaper  proprietors,  published  a  fair 
Hales         Teport  of  the  proceedings  before  the  magistrate,  which  contained 
and  others      matter  defamatory  to  the  plaintiff, 

  Held,  that  the  defendants  were  protected  by  the  privilege  which 

1877,         attaches  to  all  fair  and  impartial  reports  of  judicial  proceedings, 
Libtl—  Cnmi-    and  that  such  privilege  teas  not  takon  away  either  by  the  fact  that 
wd  proHcution     the  magistrate  decided  that  Ike  had  no  jurisdiction,  or  that  the 
— Privilege      application  was  made  e,r  parte. 

ACTION  for  libel,  brought  againt  the  proprietors  of  a  news- 
paper  (the  Daily  News)  for  the  publication  of  certain 
matter  defamatory  to  the  plaintiff. 

Two  other  actions,  brought  by  the  same  plaintiff  against  the 
proprietors  of  the  Standard  and  Morning  Advertiser  were  by 
agreement  argued  at  the  same  time. 

The  defamatory  matter  complained  of  was  contained  in  a  report 
of  an  application  to  a  London  police  magistrate,  which  had 
appeared  in  the  three  publications.  The  application  was  for  a 
summons  under  the  Masters  and  Servants  Act,  1867  (30  &  31 
Vict.  c.  141),  to  compel  the  plaintiff  to  pay  certain  wages  alleged 
to  be  due  to  the  applicants,  who  had  been  employed  by  him  upon 
an  Irish  railway.  The  applicants  stated  that  the  plaintiff,  their 
employer,  had  himself  received  payment  from  the  contractor,  and 
complained  of  his  conduct  in  withholding  from  them  what  they 
had  earned.  The  magistrate,  after  hearing  the  facts,  refused  to 
grant  their  application  on  the  ground  that  the  facts  afforded  no 
ground  for  criminal  proceedings. 

The  action  was  tried  before  Lord  Coleridge,  C.J.,  at  West- 
minster, and  the  jury  found  that  the  report  was  a  fair  and 
impartial  one  of  what  took  place.  The  judge  ruled  that  the 
report,  if  fair,  was  privileged,  and  the  plaintiff  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection. 

The  Solicitor-General  (Sir  H.  Giffard),  for  all  the  defendants 
(with  him  Bremner,  for  Hales,  Telverton  for  Brearley,  and  Arthur 
Child  for  Clarke),  showed  cause. — The  report  in  question  was 
found  to  be  fair,  and  was  therefore  privileged.  The  fact  that  the 
application  was  ex  parte  is  immaterial;  there  is  no  distinction 
between  an  ex  parte  application  to  a  magistrate  and  one  to  the 
highest  court  in  the  kingdom.  Nor  is  a  report  of  an  application 
the  less  privileged  because  that  application  was  refused,  since  any 
application  to  a  judge  sitting  in  public  may  be  reported.  If  the 
magistrate  chooses  he  may  hear  it  in  private,  and  the  case  no 
doubt  would  be  different  if  that  had  been  done.  The  only  two 
grounds  upon  which  it  has  been  sought  of  late  years  to  attack  the 
privilege  of  publication  are  either  that  the  publication  has  passed 
beyond  mere  report  into  comment,  or  that  judicial  proceedings 
have  been  reported  before  their  termination.  The  last  limitation 
is  not  established,  but  there  is  some  authority  in  support  of  it 
when  actual  injury  has  been  sustained.  Here  the  proceedings 
had  terminated  iu  the  magistrate's  dismissing  the  application, 
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and  the  reporter  added  no  comment  at  all.  All  that  he  did,  in  Ubill 
the  words  of  Lord  Campbell,  was  to  "widen  the  area  of  the  halw 
court."    He  cited :  {Ourrie  v.  Walters,  1  B.  &  P.,  525 ;  iJ.  others 

v.  Wright,  8  T.  R.  297;  Lewis  v.  Levy,  E.  B.  &  B.  537;   

Duncan  v.  Thwaites,  3  B.  &  C.  556;  Wason  v.  Walters,  17 

L.  T.  Rep.  N.  S.  356 ;  L.  Rep.  4  Q.  B.  73.)  ubd~  c,imi- 

Serjt.  Ballantine  in  support  of  the  rule. — No  case  has  been  nal  prosecution 
cited  where  privilege  has  been  extended  to  the  report  of  an  ex  —^rlvi^e9e- 
parte  application  which  was  dismissed,  and  where  one  side  only 
was  heard.  Such  a  publication  is  injurious  to  the  individual,  and 
in  no  way  beneficial  to  the  public.  Further,  the  application  here 
was  one  which  the  judge  had  not  jurisdiction  to  act  upon,  and  he 
dismissed  it  upon  that  ground.  Counsel's  statement  is  in  itself 
privileged,  but  a  report  which  gave  the  statement  of  counsel 
without  the  evidence  would  not  be ;  and  a  fortiori  privilege  cannot 
be  claimed  for  the  report  of  a  statement  made  ex  parte  by  an 
unprofessional  and  unlicensed  person.  Gurrie  v.  Walters  (ubi 
*up  )  is  distinguishable. 

Skortt  on  the  same  side. — First,  this  was  not  a  judicial 
proceeding  at  all,  because  there  was  no  jurisdiction  to  entertain 
it.  That  cannot  be  called  a  hearing,  where  no  evidence  was 
gone  into.  No  case  has  yet  extended  the  privilege  further  than 
Lewis  v.  Levy  (B.  B.  &  B.  537),  and  there  the  charge  had  been 
investigated  under  oath  before  it  was  dismissed.  [Lord  Cole- 
ridge,  C.J.,  referred  to  Buckley  v.  Wood,  4  Co.  14;  Lake  v. 
King,  1  Saund.  131.]  Secondly,  this  was  a  report  of  an  ex  parte 
application.  Reports  of  applications  for  criminal  informations 
have  been  held  privileged,  but  there  are  three  points  of  difference 
between  such  cases  and  the  present.  Applications  for  criminal 
informations  are  rightly  made  to  the  proper  court,  which  this  was 
not;  they  are  made  upon  affidavit,  whereas  the  statements 
reported  here  were  not  supported  by  9ath ;  and  they  can  only  be 
made  by  counsel,  who  may  be  supposed  to  act  under  a  sense  of 
responsibility.  No  case  has  been  produced  where  the  privilege 
has  been  held  to  cover  a  report  of  an  ex  parte  application  not 
upon  oath  to  a  court  that  had  no  jurisdiction  in  the  matter.  He 
cited  also  R.  v.  Wright  (8  T.  Rep.  297) ;  Mason  v.  Pritchard  (2 
Camp.  436) ;  Davison  v.  Duncan  (7  E.  &.  B.  232). 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  This  was  an  action  against  a  newspaper  for  a 
lima  fide  and  fair  report  of  a  proceeding  before  a  magistrate. 
Three  persons,  who  had  been  employed  by  a  civil  engineer  upon 
an  Irish  railway,  and  who  had  heard  that  this  civil  engineer  had 
been  paid  whilst  they  themselves,  as  they  said,  had  not  been  paid 
by  their  superior  officer,  the  plaintiff  in  the  action,  went  before  a 
police  magistrate  in  London ;  and  I  must  take  it  for  the  purpose 
of  my  judgment  that  they  applied  to  him  for  a  summons  under 
the  Masters  and  Servants  Act.  That  means  that,  if  there  had 
been  materials  at  the  hearing  upon  which  the  magistrate  thought 
that  the  case  had  been  made  out,  he  would  have  had  jurisdiction 
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tJsill      to  issue  that  summons.    Supposing  that  the  complainants  had, 
ulijts     *n  ^8  °P™on»  substantiated  their  complaint,  in  that  event  he 
and  others,  would  have  had  jurisdiction  to  issue  an  order  under  the  Masters 

  and  Workmen  Act  (30  &  31  Vict.  c.  141).    In  the  result,  how- 

1878.  ever,  he  thought  that  the  facts  stated  by  the  complainant  showed 
Libel-  Critni-  ^oa^  there  was  no  ground  either  for  summonses  against  the 
nat  prosecution  complainant,  or  for  an  answer  under  the  Masters  and  Workmen 
—Privilege.  .  an(j  ft  turned  out,  therefore,  in  the  result  that,  in  a  certain 
sense,  the  application  had  been  made  to  him  with  regard  to 
matters  in  which  he  had  no  jurisdiction.  But  it  has  long  been 
held,  and  most  properly  held,  that  it  is  not  the  result  bat  the 
nature  of  the  application  made  to  a  magistrate  which  founds  his 
jurisdiction,  and  that  whenever  there  is  an  application  made  to 
a  magistrate  as  to  a  matter  over  which  he  has  jurisdiction,  he  has 
then  jurisdiction  for  the  purpose  of  ascertaining  whether  the 
facts  make  out  the  case  for  the  exercise  of  that  jurisdiction. 
The  distinction  between  the  cases  where  there  is  an  inherent 
want  of  jurisdiction  on  account  of  the  nature  of  the  complaint, 
and  where  there  is  what  may  be  called  want  of  jurisaiction 
because  the  facts  do  not  make  out  the  charge,  is  very  well 
explained  in  the  case  of  Beg.  v.  Bolton  (1  Q.  B.  66),  which  is 
founded  on  the  decision  of  Brittain  v.  Kennaird  (1  B.  &  fi.  432), 
and  the  judgment  of  Richardson,  J.,  in  that  case.  Therefore, 
in  this  matter  I  must  take  it  that  the  magistrate  had  jurisdiction 
to  enter  upon  the  inquiry.  What  therefore  was  done  daring  this 
inquiry,  upon  which  the  magistrate  had  jurisdiction  to  enter,  can. 
only  be  described  as  a  judicial  proceeding.  It  was  a  proceeding 
before  a  judge  who,  so  far  as  the  jurisdiction  went,  had  jurisdic- 
tion to  conduct  it.  That  seems  clear  both  upon  principle  and 
upon  authority.  If  so,  this  is  prmd  facie  a  privileged  publi- 
cation, because  it  is  found  to  be  a  fair  and  bona  fide  report 
of  a  judicial  proceeding*  and  it  is  too  late  now  to  dispute 
whether  the  rule  of  privilege  does  or  does  not  extend  to  the 
publication  of  such  proceedings.  It  has  been  laid  down 
again  and  again  in  broad  terms  that  the  publication  of  pro*  \ 
ceedings  in  a  court  of  justice  are  privileged  if  the  report  of  such  j 
proceedings  be  fair  and  honest ;  and  the  report  in  this  case  has  j 
been  found  to  be  so.  An  attempt  has  been  made,  however,  to 
distinguish  this  case,  and  to  take  it  out  of  the  general  proposition 
by  bringing  it  within  an  undoubted  qualification  that  has  been 
granted  upon  the  general  rule.  It  is  contended  that  this  is  what 
may  be  called  a  report  of  an  ex  parte  or  preliminary  proceeding. 
Now  there  is  no  doubt  that,  in  the  cases  which  have  been  re-  ' 
ferred  to  by  the  plaintiff's  counsel,  the  term  ex  parte  proceeding 
has  been  over  and  over  again  used  by  judges  of  great  eminence : 
sometimes  affirmatively,  in  saying  that  an  ex  parte  proceeding  is 
not  privileged  ;  and  sometimes  negatively,  for  example  in  saying 
"  this  being  a  proceeding  not  ex  parte  is  privileged."  I  do  not 
doubt,  for  my  own  part,  that  if  this  argument  had  been  addressed 
to  the  court  some  sixty  or  seventy  years  ago,  it  might  have  met 
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rith  a  different  result  from  that  which  it  is  about  to  meet  with  Unu. 
o-day.   That  the  cases  cited  in  support  of  it  have  made  a  certain 

mpression  upon  onr  minds  it  is  useless  to  deny.   It  seems  to  mo  rJ^Lf?0 

in  vain  to  say  that,  in  the  judgments  of  the  great  judges  referred   

bo,  we  do  not  find  a  rule  laid  down  that  an  ex  parte  or  prelimi-  1878» 

nary  proceeding  is  not  privileged ;  and  upon  this  ground,  good  £,W— 
vr  bad,  that  it  is  very  hard  on  an  individual  to  have  a  matter  Criminal  pr+- 


aeatium — 


which  was  stated  against  him  behind  his  back,  with  no  means  of 
umwering  it,  reported  in  the  public  papers,  while  his  answer  is  ™l*9*- 
not  similarly  reported.    There  are  strong  observations  in  the 
oaae  of  Duncan  v.  Thwaites  (ubi  sup.),  which  no  doubt  go  far 
towards  establishing  that  proposition.    There  is  also  a  dictum  of 
erne  of  the  greatest  legal  authorities  reported.    Lord  Eldon  in 
that  case  said  that  every  lawyer  would  be  startled  by  the 
proposition  that  a  report  of  an  ex  parte  application  was 
privileged;  and  undoubtedly  there  have  been  few  greater 
lawyers  than  Lord  Eldon.   But  we  are  not  now  living,  so  to 
speak,  within  the  shadows  of  these  cases ;  and  it  is  idle  to  deny 
that  in  cases  decided  since  that  time  learned  judges  have  come 
to  conclusions  which  it  is  not  for  me  to  say  are  inconsistent,  but 
which  at  least  appear  to  my  mind  irreconcileable  with  these 
earlier  decisions.   I  find  some  excellent  good  sense  in  the  judg- 
ment in  the  Court  of  Queen's  Bench  in  the  case  of  Wason  v. 
Walters,  and  there  is  a  passage  in  it  which  I  should  desire  to 
adopt.    It  is  said  that,  whatever  disadvantage  might  attach  to 
a  system  of  unwritten  law,  it  has  at  least  this  advantage,  that  its 
elasticity  enables  those  who  administer  it  to  adapt  it  to  the 
various  conditions  of  society  and  to  the  habits  of  the  age  in 
which  we  live,  so  as  to  avoid  the  inconsistencies  which  might 
otherwise  arise.    In  this  way  only  the  law  of  libel  has  gradually 
developed  itself  into  anything  like  a  settled  form,  and  I  entirely 
concur  in  the  opinion  there  expressed.    It  is  well  known  that,  in 
important  cases,  ex  parte  proceedings  are  published  day  by  day, 
especially  in  some  particular  cases  of  inquiry  which  would  be 
excluded  from  privilege  according  to  the  rule  proposed.    It  is 
well  known  that  in  the  course  of  inquiries  before  coroners  cases 
•re  reported  from  day  to  day  in  the  newspapers,  and  it  is  unheard 
of  that  an  action  should  be  brought  by  persons  affected  by  such 
reports,  if  they  are  bond  fide.    That  seems  to  introduce  this 
dement  into  the  determination  of  these  cases,  that  there  is  a 
certain  elasticity  in  the  rules  which  are  to  be  applied  to  the 
(peetion  of  privilege — development  is  perhaps  the  more  correct 
*wd  to  employ — and  courts  have  from  time  to  time  applied,  as 
beit  they  might,  that  which  they  think  to  be  the  good  sense  of 
toe  roles  which  exist  to  cases  which  have  not  been  positively 
decided  to  have  come  within  them.    If  there  had  been  a  case 
fectly  in  point  with  the  present — a  case  in  which  the  pro- 
ceedings had  begun  and  terminated  with  an  ex  parte  application, 
**d  wliere  the  jury  had  found  that  the  report  of  the  proceedings 
loud  fide,  honest,  and  fair — if  there  had  been  a  case  similar 
10UXIV.  p 
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Unix     to  this  in  which  the  report  had  been  held  not  to  be  privileged, 
AXD  I  do  not  hesitate  to  say,  for  my  own  part,  that  I  would  gladly 
onm.     have  acted  npon  such  a  case;  for  I  do  not  disguise  that  my 

  own  judgment  is  not  at  all  satisfied  with  the  alleged  enormous 

187B-  advantage  to  the  public  from  these  small  cases  being  published 
Ubd—  from  day  to  day,  although  they  inflict  pain  upon  individuals ;  nor 
Criminal  pro-  do  I  see  the  extreme  good  resulting  which  is  supposed  to  justify 
*pu£f^  them.  But  it  is,  of  course,  the  duty  of  the  judge,  nevertheless, 
trinity*  ^  declare  the  law  not  in  accordance  with  what  he  thinks  it 
ought  to  be,  but  as  it  is ;  and  if  he  finds  a  rule  established  and 
laid  down,  it  is  far  better  that  he  should  accept  and  apply  it 
judicially  and  honestly,  even  if  he  is  not  satisfied  to  his  own 
mind  with  the  application  of  that  rule.  Therefore  I  come  to  the 
consideration  of  this  case,  feeling  that  the  general  tendency  of 
the  law  has  been  of  late  years  to  hold  such  publications  as  this  as 
privileged.  I  do  find  one  case  which  to  the  best  of  my  judg- 
ment appears  to  cover  the  present  one ;  and  that  is  the  case  to 
which  much  reference  has  been  made — the  case  of  Lewis  v.  Levy 
(ubi  sup.).  I  do  not  propose  to  take  up  time  by  reading  the 
whole  of  this  judgment,  or  anything  like  it;  but  I  find  that 
what  was  held  to  be  entitled  to  privilege  there  was  this — the 
publication  of  a  fair  and  correct  report  of  proceedings  taking 
place  in  a  public  court  of  justice ;  and  it  was  accepted  as  a  part 
of  the  rule  that  the  privilege  extended  to  proceedings  taking 
place  publicly  before  a  magistrate,  on  the  preliminary  investi- 
gation of  a  criminal  charge,  terminating  in  the  discharge  of  the 
person  charged.  I  am  perfectly  aware  that  there  may  be  a 
distinction — a  subtle  distinction,  a  distinction  which  I  will  not 
say  is  a  mere  shadowy  distinction,  but  a  subtle  distinction— 
between  the  case  before  us  and  the  case  of  Lewis  v.  Levy.  But 
I  cannot  disguise  from  myself  that  the  argument  by  which  the 
Court  of  Queen's  Bench  was  led  in  that  case,  the  ratio  decidendi 
upon  which  the  court  acted,  covered  the  present  case.  This  is  a 
case,  as  I  have  already  explained,  in  which  there  was  a  judicial 
proceeding  terminating  not  in  the  discharge  of  the  party 
charged,  but  in  the  refusal  of  the  magistrate  to  grant  a  summons 
against  the  person  ^charged,  on  the  ground  that  such  a  pro- 
ceeding was  not  warranted  by  the  facts  disclosed.  I  think, 
therefore,  resting  my  judgment  upon  this  case,  and  upon  Ourrie 
v.  Walter  {ubi  sup.),  the  principles  of  which  it  adopts,  that  these 
rules  must  be  discharged. 

Lopes,  J. — In  this  case  three  men,  who  believed  themselves 
aggrieved  by  the  conduct  of  the  plaintiff  in  respect  of  the  pay- 
ment of  their  wages,  applied  to  a  magistrate  in  open  court  for  a 
summons  under  the  Masters  and  Servants  Act,  and  the  magis- 
trate refused  the  application,  considering  it  a  matter  for  a  civil 
and  not  a  criminal  court.  The  defendants  afterward  published  a 
report  which  the  jury  have  found  was  a  fair  report  of  what 
occurred.  On  principles  of  public  convenience  the  ordinary  rule 
is  that  no  action  can  be  maintained  in  respect  of  a  fair  and 
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impartial  report  of  a  judicial  proceeding,  though  the  report  Uoll 
contain  matter  of  a  defamatory  kind  and  injurious  to  individuals.  v- 
It  was  argued  that  the  matter  in  respect  of  which  the  application     othbul  ° 

was  made  was  not  within  the  jurisdiction  of  the  magistrate.  But   

the  cases  are  clear  to  show  that  want  of  jurisdiction  will  not  take  1878« 
away  the  privilege  if  it  is  maintainable  on  other  grounds.    Nor  Libel— 
do  I  think  the  privilege  is  confined  to  the  Superior  Courts.    It  Criminal  pro- 
is  not  the  tribunal,  but  the  nature  of  the  alleged  judicial  pro-  ~~ 
ceedings,  which  must  be  looked  at.    The  point  mainly  relied  on  rivUe9e- 
by  the  defendants  was,  that  the  application  to  the  magistrate  was 
ex  parte,  and  as  such  could  not  be  privileged.    Had  the  matter 
before  the  magistrate  been  in  the  nature  of  a  preliminary  inquiry, 
and  if  the  ultimate  judicial  determination  was  to  remain  in 
abeyance  until  a  further  investigation,  I  should  have  thought 
there  was  authority  at  any  rate  for  the  defendants'  contention, 
though  how  far  these  authorities  might  be  followed  in  the  present 
day  I  think  doubtful;  but  the  matter  of  the  application  was 
finally  disposed  of  by  the  magistrate,  and  I  can  find  no  case 
where  a  fair  report  of  a  judicial  proceeding  finally  dealing  with 
the  matter  in  open  court  has  been  held  libellous.    There  are 
authorities  which,  until  they  are  carefully  examined,  would  seem 
to  support  the  contention  that  an  ex  parte  proceeding  in  court  is 
not  privileged ;  but,  so  far  as  I  can  ascertain,  these  are  the  cases 
where  the  proceeding  was  preliminary,  and  where  there  was  no 
final  determination  at  the  time  of  the  alleged  libellous  report. 
On  the  other  hand  Ourrie  v.  Walters  and  Lewis  v.  Levy  {ubi  sup.) 
are  strong  authorities  in  favour  of  the  report  in  this  case  being 
protected.    I  am  of  opinion,  therefore,  that  these  rules  must  be 
discharged.  Rules  discliarged. 

Solicitors  for  the  plaintiff,  Oarr,  Fulton,  and  Oarr. 
Solicitors  for  the  defendant  Hales,  Ashurst,  Morris,  and  Co. 
Solicitor  for  the  defendant  Brearley,  James  Goren. 
Solicitors  for  the  defendant  Clarke,  27.  Xl  and  T.  Child. 
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COURT  OP  APPEAL. 

Jan.  29,  30,  31,  and  Feb.  12. 
(Before  Bramwill,  Brktt,  and  Cotton,  L.JJ.) 

BlO.  V.  CHARLB8  BRaDLMJGH  AND  AnKII  BbSANT.  [a) 

Obscene  libel — Indictment — Omission  to  set  out  the  words  of  the 
libel — Arrest  of  judgment. 

An  indictment  for  publishing  an  obscene  book,  which  does  not  set 
out  the  passage  or  passages  of  such  book  alleged  to  constitute  the 
offence,  but  only  refers  to  the  book  by  its  title,  is  bad,  and  the 
defect  is  not  cured  by  verdict. 

THE  defendants  had  been  tried  in  the  Court  of  Queen's 
Bench  (into  which  court  the  indictment  had  been  removed 
by  certiorari),  on  an  indictment  which  charged  them  with  "un- 
lawfully and  wickedly  devising,  contriving,  and  intending,  as 
much  as  in  them  lay,  to  vitiate  and  corrupt  the  morals  as  well  of 
youth  as  of  divers  other  subjects  of  the  Queen,  and  to  incite  and 
encourage  the  said  subjects  to  indecent,  obscene,  unnatural,  and 
immoral  practices,  and  bring  them  to  a  state  of  wickedness, 
lewdness,  and  debauchery,  unlawfully,  Ac.,  did  print,  publish, 
sell,  and  utter  a  certain  indecent,  lewd,  filthy,  and  obscene  libel, 
to  wit,  a  certain  indecent,  lewd,  filthy,  bawdy,  and  obscene  book, 
called  '  Fruits  of  Philosophy/  thereby  contaminating,  &c."  The 
jury  found  that  the  book  was  calculated  to  deprave  public  morals, 
but  exonerated  the  defendants  from  all  corrupt  motive  in 
publishing  it. 

Judgment  was  deferred  to  a  subsequent  day,  in  order  that  the 
defendants  might  move  the  Court  of  Queen's  Bench  to  quash  the 
indictment  or  to  arrest  judgment,  which  they  accordingly  did,  on 
the  ground  that,  in  an  indictment  for  this  offence,  the  words  said 
to  constitute  the  libel  ought  to  hare  been  set  out.  The  Court  of 
Queen's  Bench,  however  (consisting  of  Cockburn,  C.J.  and 
Mellor,  J.),  decided  against  the  defendants,  and  judgment  was 
entered,  and  sentence  passed.  The  case  below  is  reported  in 
L.  Rep.  2  Q.  B.  Div.  569. 

The  defendants  now  brought  error,  assigning  several  grounds, 
the  only  material  one,  in  view  of  the  judgment,  being  the  same  as 

(a)  Reported  by  P.  B.  Hutghins,  Esq.,  Barrister-at-Law. 
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that  on  which  they  moved  the  Court  of  Queen's  Bench,  namely,  r»j. 
that  in  an  indictment  for  an  offence  consisting  of  words,  the  words 
themselves,  alleged  to  constitute  the  offence,  must  be  set  out.  atoSmiiS 

Jan.  29,  30,  31.— The  defendants,  Charles  Bradlaugh  and   

Annie  Besant,  in  person. — There  is  a  mass  of  authority  for  1878* 

saying  that,  where  the  alleged  offence  consists  of  words,  the  obscene 

words  ought  to  appear  in  the  indictment.    Many  of  them  are  Indictment 

collected  in  Archbold's  Crim.  PL,  p.  57,  18th  edit.    Zenobio  v. 

Axtell  (6  T.  B.  162)  was  a  civil  case ;  but  the  rule  is  the  same  in 

criminal  cases  :  {Hunter's  Case,  2  Leach,  631.)  In  that  case,  too, 

there  had  been  verdict,  and  yet  judgment  was  arrested.  That 

was  a  case  of  forgery,  and  was  before  the  statute  of  2  &  3  Will,  4, 

c.  123,  by  which  such  necessity  was  removed  in  cases  of  that  offence. 

Rex  v.  Mason  (2  T.  B.  581)  was  a  similar  case  of  false  pretences, 

and  was  not  overruled  by  Reg.  v.  Goldsmith  (28  L.  T.  Bep.  881 ; 

L.  Bep.  2  C.  C.  B.  74).    The  same  was  held  in  a  case  of 

seditious  libel:  (Rex  v.  Home,  20  St.  TV.  793.)  Archbold's 

Crim.  PI.  805,  806,  18th  edit.,  states  what  it  is  necessary  to  set 

out.    In  Wright  v.  Clements  (3  B.  &  Aid.  508)  judgment  was 

arrested  on  this  ground.    (Rex  v.  Sparling  (1  Strange,  498)  and 

Rex  v.  PoppleweU  (2  Strange,  685)  were  cases  of  swearing  and 

cursing,  and  there  it  was  held  that  the  oaths  used  must  be  set 

out.    So  in  Reg.  v.  Howe  (1  Strange,  699),  where  the  indictment 

was  for  speaking  scandalous  and  contemptuous  words  of  a 

magistrate  in  the  execution  of  his  office:  (Russell  on  Crimes, 

5th  edit.  vol.  3,  p.  219,  citing  R.  v.  Sacheverell,  15  How  St.  Tr. 

466 ;  and  Tabart  v.  Tipper,  1  Camp.  352.)    In  SachevereU's  case 

the  opinion  of  the  judges,  ten  in  number,  which  is  in  favour 

of  the  defendants  here,  was  not  overruled  by  the  House 

of  Lords  before  whom  Sacheverell  was  impeached  by  the 

Commons;  the  House  did  not  feel  bound  by  it  only  because, 

whatever  might  be  the  rule  in  a  court  of  law,  by  the  law  and 

usage  of  Parliament  no  such  rule  was  recognised,  and  that  was 

not  a  prosecution  in  a  court  of  law  but  an  impeachment.  The 

opinion  of  the  judges  in  SachevereU's  case  is  quoted  by  Lord 

EUenborough  in  Cook  v.  Cox  (3  M.  &  Sel.  110)  and  recognised 

by  him  as  an  authority.  The  note  in  SachevereU's  case,  at  p.  467, 

saying  that  in  Layer's  case  (16  How  St.  Tr.  at  p.  317  "the 

judges  without  any  doubt  held  this  opinion  "  (of  the  judges  in 

SachevereU's  case)  "  to  be  wrong  "  is  not  justified.    Eyre,  J.,  it 

is  true,  is  surprised  at  it,  having  thought  it  was  enough  if  a 

libel  appear  by  its  sense  or  in  substance.    Even  if  that  were 

enough  it  has  not  been  done  here.    In  Rex  v.  Omll  (17  How  St. 

Tr. ;  2  Strange,  789),  also  a  case  of  obscene  libel,  all  the  words 

were  set  out.    Also  in  Starkie  on  Libel,  4th  edit.,  by  Folkard, 

p.  699,  it  is  said  that  "  the  libellous  matter  must  be  set  out  in 

the  indictment/'     There  is  all  this  authority  in  our  favour, 

and  no  English  decision  against  us.    But  some  American  cases 

will  be  cited  for  the  prosecution.    In  Commonwealth  v.  Holmes 

(17  Mass.  Bep.  335)  the  libel  was  not  set  out,  it  is  true;  but, 
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Rw>.  at  any  rate,  there  was  a  count  excusing  such  omission,  and 
Bbadlauoh  fP^tf  a  rea80n  f°r  ft-  Commonwealth  v.  Ta/rbox  (55  Mass. 
andBmaht.  I^P-  66)  is  in  my  favour,  for  there  it  was  held  insufficient  to 

  paste  the  libel  on  to  the  indictment.    But  American  cases  cannot 

1878-      be  used  as  authority,  as  they  do  not  proceed  on  English  common 
Obicene  libel—  *aw>  but  on  the  law  as  contained  in  the  American  revised 
Indictment,  statutes.    Commonwealth  v.  Sharpies  (2  Serj.  &  Rawle,  Pennsylv. 

Rep.  91)  was  a  case  of  a  picture,  and  is  not  therefore  in  point 
Reg.  v.  Goldsmith  (28  L.  T.  Rep.  N.  S.  881 ;  L.  Rep.  2  C.  C.  R. 
74 ;  22  L.  J.  94,  M.  C),  is  not  against  us ;  Bovill,  C.J.'s 
judgment  is  expressly  in  our  favour.  That  was  a  case  of  false 
pretences,  an  offence  which  is  regulated  by  statute.  In  Sill  v. 
The  Queen  (22  L.  J.  41,  M.  0.),  also  a  case  of  false  pretences,  it 
was  held  a  fatal  defect  to  omit  to  state  on  the  indictment  whose 
property  the  money  obtained  by  false  pretences  was.  In  Reams  v. 
Stowell  (12  A.  &  ES.  719)  judgment  was  arrested  for  a  defect  in  a 
declaration,  which  caused  the  connection  between  the  alleged 
libel  and  the  plaintiff  to  fail.  These  cases  plainly  show  the 
common  law  rule,  which  has  been  altered  in  some  cases  by 
statute,  but  not  in  this  case.  This  is  not  a  mere  formal  defect, 
but  a  substantial  one,  and  fully  justifies  the  rule  which  has 
made  it  fatal. 

Sir  E.  S.  Oiffard  (S.G.)  and  Mead  for  the  Crown.— This 
defect  in  the  indictment,  if  it  is  one,  is  aided  by  verdict,  for  the 
jury  have  found  the  allegation  in  the  indictment,  as  to  the  nature 
and  character  of  this  book,  to  be  true.  SacheverelVs  case  (15 
How.  St.  T.  566),  though  not  conclusive  one  way  or  the  other, 
shows,  at  any  rate,  that  it  is  only  a  question  of  practice.  The 
test  of  what  defects  verdict  will  cure  is  in  the  answer  to  the 
question,  Is  it  an  allegation  which,  though  so  imperfect  and 
insufficient  as  that  it  might  be  bad  on  demurrer,  is  nevertheless 
proved,  and  must  have  been  proved,  in  its  particularity,  before 
verdict  could  have  been  given  thereon?  Then,  if  verdict  had 
been  given,  the  defect  must  be  held  to  have  been  cured  :  Heyman 
v.  The  Queen  (28  L.  T.  Rep.  N.  S.  162 ;  L.  Rep.  8Q.  B.  102,  per 
Blackburn,  J.) ;  Pippet  v.  Heam  (5  B.  &  Aid.  634) ;  Beg.  v. 
Aspinall  (36  L.  T.  Rep.  N.  S.  297 ;  L.  Rep.  2  Q.  B.  Div.  at 
p.  57) ;  Reg.  v.  Goldsmith  (28  L.  T.  R*p.  N.  S.  881 ;  L.  Rep.  2 
C.  C.  R.  74),  which  overruled  Rex  v.  Mason  (2  T.  R.  581).  In 
Sill  v.  The  Queen  (22  L.  J.  41,  M.  C),  it  was  owing  to  the 
statute  requiring  the  ownership  of  the  money  to  be  shown  that 
the  omission  of  an  allegation  stating  whose  it  was  was  not  cured 
by  verdict.  In  murder,  it  is  true,  you  must  be  more  particular, 
but  that  is  by  reason  of  the  peculiarity  of  the  offence.  Each 
case  depends  on  its  own  circumstances.  There  is  less  necessity 
for  such  a  rule  now  than  there  was  when  most  of  the  cases  cited 
were  decided ;  for  now,  since  Fox's  Act  (32  Geo.  3.  c.  60),  libel 
or  no  libel  is  not  a  question  for  the  judge  but  for  the  jury.  All 
that  can  be  for  the  judge  is  to  say  that  it  cannot  possibly 
be  a  libel.    How  much  must  be  set  out,  and  what  is  merely 
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a  formal  and  what  a  substantial  defect,  are  only  questions  of  Rn. 
degree.    14  &  15  Vict.  c.  100,  s.  25,  gave  a  full  power  of  amend-  BsLk^VQB 
ment  in  the  case  of  mere  formal  defects,  provided  only  that  objec-  u^bwajit. 

tions  to  such  defects  should  be  taken  before  the  jury  were  sworn.   

The  book  being  designated  under  a  videlicet  makes  no  difference.  1878  • 
It  is  a  material  allegation,  and  no  other  libel  could  have  been  /im- 
proved under  this  indictment.  And  evidence  is  admissible  to  Indictment. 
identify  a  thing  named  on  the  indictment,  as  always  had  to 
be  done  where  the  indictment  named  the  instrument  with  which 
the  mischief  of  which  the  prisoner  was  accused  was  done.  And 
there  is  no  hardship  suffered  by  the  defendants.  If  they  lose  the 
power  of  taking  the  opinion  of  a  court  as  to  whether  the  indict- 
ment shows  any  obscene  libel  to  have  been  published,  they  get  an 
equivalent,  and  substantially  the  same,  ground  of  demurrer  in  the 
omission.  Layer's  case  (16  How  St.  Tr.  93)  has  destroyed  the 
authority  of  the  opinion  of  the  judges,  not  acted  on,  in  Sache* 
verelVs  case  (15  How  St.  Tr.  467).  In  Dugdale's  case  (Dear 
k  P.  C.  C.  64)  there  was  a  similar  omission  to  this,  and  yet  no 
objection  to  the  indictment  on  that  ground  was  taken  by  counsel, 
nor  was  such  omission  noticed  by  Lord  Campbell,  who  presided. 
In  Reg.  v.  Aspinall  (36  L.  T.  Rep.  N.  S.  297 ;  L.  Rep.  2  Q.  B. 
Div.  59)  the  indictment  merely  amounted  to  "you  conspired 
to  defraud,"  and  yet  it  was  held  enough.  What  distinction  can 
be  drawn  between  conspiracy  and  this  offence  for  this  purpose  ? 
The  conspiracy  was  the  offence  there,  so  here  is  the  publishing. 
The  court  should  be  careful  not  to  sacrifice  substance  to  form ; 
the  jury  have  seen  the  book,  and  have  found  it  an  obscene  libel. 
In  Meg.  v.  Perrott  (2  M.  &  Sel.  376)  the  indictment  contained  no 
allegation  that  the  pretence  was  false,  and  therefore  was  defective, 
even  after  verdict;  for  a  verdict  of  guilty  only  means  guilty 
of  the  premises  in  the  indictment  contained.  In  Beg.  v.  Knight 
(37  L.  T.  Rep.  N.  S.  801)  there  was  no  allegation  of  defendant's 
bankruptcy,  although  it  was  necessary,  but  the  defect  was  held  to 
be  cured  by  verdict.  In  Tarbox*s  case  (55  Mass.  Rep.  66)  the 
libel  was  affected  to  be  set  out,  but  being  done  in  an  irregular 
mode,  viz.,  by  pasting  on  to  the  indictment,  the  indictment  was 
held  bad.  Having  affected  to  set  it  out,  of  course  they  should 
have  done  so  regularly  and  accurately. 

Mead  with  him. — The  word  libel  is  used  in  a  different  sense  in 
obscene,  to  what  it  is  in  defamatory  and  other  libels,  and  implies 
a  different  class  of  offence  altogether.  Therefore  it  may  well 
be  that  what  would  be  necessary  in  an  indictment  for  defamatory 
libel  would  not  be  so  in  one  for  an  obscene  libel.  The  gist 
of  this  offence  is  that  it  is  contra  bonos  mores  ;  it  is  not  a  libel  in 
the  ordinary  sense :  {Reg.  v.  Ourll,  2  Strange,  783.)  In 
Archbold's  Crim.  PL  p.  314  (18th  edit.)  is  given  a  precedent 
for  a  similar  offence  which,  throughout,  does  not  contain  the 
words  "liber*  or  "publish"  but  onlv  "sell  and  utter."  A 
rimilar  precedent  occurs  in  Chitty's  Grim.  L.  vol.  2,  p.  46,  a 
book  of  great  authority.   That  there  is  some  distinction  between 
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Rao.  this  and  other  libels  appears  also  from  the  fact  that  an  obscene 
BradLugh  k  ^P^k  °f  being  tried  at  quarter  sessions,  whereas  other 
akdBebaht.  libels  were  removed  by  5  &  6  Vict.  c.  88  from  its  jurisdiction. 

  The  courts  will  also  excuse  the  setting  out  of  words  when  they 

1878*  are  so  obscene  that  it  is  undesirable  they  should  be  perpetuated 
Obscene  Kbd—  on  the  record.  The  American  decisions  cited  by  the  defendants 
Indictment  {Commonwealth  v.  Holmes,  17  Mass.  Rep.  335;  Commonwealth 
v.  Sharpies,  2  Serjt.  &  Bawl.  91 ;  and  Commonwealth  v.  Tarbox, 
55  Mass.  Rep.  66)  show  that  that  is  the  law  in  America ;  and 
they  are  authorities  here,  as  American  criminal  law  is  founded  on 
our  common  law.  There  is  some  small  English  authority,  too,  in 
a  precedent  in  Chitty's  Crim.  L.  p.  45,  where  the  libel  is  alleged 
to  be  "  in  terms  or  expressions  not  fit  or  proper  to  be  named 
or  mentioned  in  any  language,  or  in  any  court  of  justice/'  It 
is  true  there  is  no  such  express  allegation  in  this  indictment,  but 
the  epithets  employed  are  peculiarly  strong,  and  amount  to  such 
an  allegation  by  implication. 

The  defendants  in  reply. — There  is  no  such  distinction  as 
has  been  contended  for  between  obscene  libel  and  any  other. 
The  definition  of  libel  in  Russell  on  Crimes,  vol.  8,  p.  177,  is 
broad  enough  to  cover  all.  A  blasphemous  libel,  at  any  rate, 
is  within  the  same  class  of  offence,  and  in  R.  v.  Williams 
(26  How  St.  TV.  653),  which  was  a  blasphemous  libel,  the  words 
were  set  out.  In  Archbold's  Crim.  PI.  814,  the  precedent 
immediately  before  the  one  read  by  Mr.  Mead  was  exactly  of 
this  sort,  and  there  the  words  are  set  out,  and  the  word  libel 
is  used.  So  also  in  Starkie  on  Libel,  by  Folkard,  p.  773, 
form  35.  Wilkes's  case  (4  Burr.  2527)  was  an  obscene  libel,  and 
the  words  were  set  out.  In  CxvrlVs  case  (2  Strange,  789)  the 
discussion  on  the  word  libel  was  merely  as  to  the  jurisdiction 
of  spiritual  or  temporal  courts.  In  that  case,  too,  the  words 
were  set  out.  If  the  word  libel  is  removed  from  this  indictment, 
no  offence  is  charged.  Fox's  Act  made  no  such  alteration  in  the 
law  as  is  contended ;  it  gave  additional  protection  to  defendants. 
Beg.  v.  Aspinall  (36  L.  T.  Rep.  N.  S.  297 ;  L.  Rep.  2  Q.  B. 
Div.  57)  is  in  our  favour. 

Our.  adv.  cult. 


Feb.  12. — Brahwbll,  L.J. — The  question  we  have  to  decide  is 
a  purely  technical  one :  it  is  a  pure  question  of  law,  and  does  not 
affect  the  merits  of  the  defendants'  case  in  the  least.  It  arises  in 
this  way.  The  defendants  were  indicted  for  that  they  "did 
print,  publish,  sell,  and  utter  a  certain  indecent,  lewd,  filthy, 
bawdy,  and  obscene  book  called  '  Fruits  of  Philosophy/ "  and 
were  tried  and  found  guilty.  They  thereupon  moved  the  Court 
of  Queen's  Bench  to  quash  the  indictment,  and  also  in  arrest  of 
judgment.  That  rule  was  refused  them,  and  they  now  come 
before  us  to  ask  us  to  say  that  the  Court  of  Queen's  Bench  was 
wrong  in  that  decision.  The  objection  taken  to  the  indictment 
is  that  it  states  that  an  offence  has  been  committed,  bat  does  not 
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show  what  that  offence  is — it  does  not  show,  on  the  face  of  it,  Rn. 

what  the  offence  is  that  is  said  to  have  been  committed;  and, 

on  the  other  side,  it  seems  to  be  allowed  that  this  objection  Smant. 

would  have  been  a  good  one  if  taken  on  demurrer,  but  it  is  said,   

it  is  now  taken  too  late,  and  is  a  bad  objection  in  arrest  of  judg-  1878- 
ment.  Now,  the  general  rule  on  the  subject  is  clear  and  beyond  obscene  AAe/— 
all  doubt,  and  by  it  the  indictment  must  show,  on  the  face  of  it,  Indictment. 
the  particular  offence  committed,  and  how  it  was  committed. 
That  is  the  general  rule  at  common  law,  and  this  case  rests 
wholly  on  common  law  principles,  no  statute  being  applicable  to 
it.  For  instance,  in  an  indictment  for  murder,  it  is  not  enough 
to  say  a  man  is  indicted  "  for  that  he  committed  murder/'  or  "  for 
that  he  murdered  A.  B."  So  in  the  case  of  burglary,  it  will  not 
do  to  allege  merely  that  the  man  committed  burglary,  but  you 
most  set  out  that  the  prisoner  did,  at  such  and  such  a  time, 
on  a  certain  day,  "break  and  enter  the  dwelling-house  of 
A.  B."  Ac.  Ana  there  are  three  reasons  given  for  requiring  this 
particularity,  two  of  which  are  perhaps  unimportant  at  this  day, 
but  the  third  of  which  is  still  a  substantial  reason.  The  first 
reason  was  that  the  defendant  might  know  what  precise  charge 
he  had  to  meet ;  the  second,  that,  in  the  absence  of  this  parti- 
cularity, it  might  become  difficult  afterwards  to  prove  of  what 
precise  offence  the  defendant  had  been  convicted  or  acquitted,  as 
the  case  might  be.  At  the  present  day,  perhaps,  these  reasons 
have  little  weight,  as  it  rarely  could  happen  that  there  was  any 
real  donbt  as  to  the  offence  the  defendant  was  charged  with. 
Bat  the  third  reason  is  even  now  a  substantial  one.  The  third 
reason  for  requiring  particularity  was  in  order  that  the  defen- 
dant might  have  an  opportunity  of  taking  the  opinion  of  a 
court,  either  on  demurrer,  or  in  arrest  of  judgment,  as  to  whether 
the  offence  he  was  charged  with  was  an  offence  at  all,  or  con- 
stituted any  ground  for  an  indictment.  And  it  was,  and  is, 
reasonable  that  a  defendant  should  have  such  an  opportunity  of 
challenging  the  indictment,  and  it  is  therefore  reasonable  to 
require  that  the  indictment  shall  set  out  the  specific  offence  which 
is  charged*  It  follows,  therefore,  that  where  the  offence  consists 
in  words,  written  or  spoken,  the  words  themselves  must  be 
stated  and  set  out ;  and  that,  where  they  are  not  set  out,  the 
indictment  is  on  that  account  defective.  So  in  an  indictment  for 
perjury,  it  has  always  been  held  necessary  to  set  out  the  particular 
words  which  are  said  to  constitute  the  offence :  (Chitty's  Crim. 
Law,  p.  309.)  So  also  in  the  case  of  forgery,  it  is  necessary  that 
the  forged  document  be  set  out :  (Chitty's  Crim.  Law,  p.  1040.) 
Now,  now  does  it  stand  in  the  case  of  libel  ?  In  defamatory 
libel  there  can  be  no  doubt  that  it  was  necessary,  and  it  seems 
almost  to  be  conceded  that,  in  that  case,  it  still  would  be  neces- 
sary, that  the  words  should  be  set  out  so  that  the  court  might  be 
enabled  to  tell  whether  they  could  be,  or  indeed  whether  they 
were,  a  libel.  To  show  that  that  was  the  law  Cooh  v.  Oox 
(8  M.  AS.  110)  is  a  clear  authority.   Lord  Ellenborough,  in 
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Kn.      delivering  judgment  in  that  case,  says :  "  A  motion  has  been 
made  in  arrest  of  judgment,  on  an  objection  to  the  last  count 
andBikant.  •  •  •  •  Th©  objection  is,  that  in  a  count  for  slander  by  words, 

  the  words  themselves  should  be  set  out,  in  order  that  the  defen- 

1878-  dant  may  know  the  certainty  of  the  charge,  and  may  be  able 
Obscene  libel—  *°  shape  bis  defence.  .  .  .  The  weight  of  authorities  is  against 
Indictment,  the  setting  out  words  by  their  effect  only."  And  then  he  cites  a 
number  of  cases  in  support  of  that  proposition,  and  goes  on  to  say 
that  "there  seems  to  be  no  reason  for  any  difference  in  this 
respect  between  civil  and  criminal  cases;  the  action  arises  ex 
delicto"  Certainly,  if  there  were  any  difference,  it  would 
not  be  that  greater  laxity  was  permitted  in  criminal  than 
is  permitted  in  civil  cases.  He  concludes  bv  saying: 
"If,  however,  the  authorities  cited  are  law,  and  they  are 
supported  by  more  ancient  ones,  it  is  of  the  substance  of  a 
charge  of  slander  that  the  words  themselves  be  set  out  with 
sufficient  inuendoes ; "  and  judgment  was  accordingly  arrested. 
That  was  the  opinion  of  Lord  Ellenborough  in  a  case  of  slander, 
and  it  is  recognised  as  good  law  in  the  case  of  Solomon  v.  Lawson 
(8  Q.  B.  823).  The  head-note  of  that  case  says  that,  "where  a 
declaration  for  libel  sets  out  a  publication  which  refers  to  a  pre- 
vious publication,  but  unless  by  reference  to  the  language  of  such 
previous  publication  contains  no  libel,  such  previous  publication 
must  be  considered  as  incorporated  in  the  publication  complained 
of  and  must  appear  in  the  declaration  to  be  set  out  verbatim 
and  not  merely  in  substance/'  These  were  both  civil  actions 
it  is  true ;  but  undoubtedly,  as  is  remarked  over  and  over  again 
in  the  judgments  in  these  and  similar  cases,  there  is  no  difference 
in  this  respect  between  civil  and  criminal  pleading ;  and  if  there 
were  a  difference,  as  I  have  already  said,  it  would  be  that  greater 
strictness  which  would  be  required  in  criminal  cases.  These  two 
cases  then  are  clear  authority  for  the  necessity  of  setting  out 
the  words  themselves  in  defamatory  libel,  and  whatever  reason 
exists  for  requiring  that  they  should  be  set  out  in  that  case 
exists  also  for  the  same  necessity  in  this.  It  has  been  argued 
that  "  libel "  has  a  different  signification  in  this  and  some  other 
cases  from  what  it  has  in  the  case  of  defamatory  libel,  and  it 
is  said  that  there  is  no  case  of  a  blasphemous  or  obscene  libel 
where  judgment  has  been  arrested  for  not  setting  out  the  words 
constituting  the  offence.  I  certainly  do  not  know  of  any  such 
case,  but  neither  do  I  know  of  one  in  which  it  has  been  held 
that  they  need  not  be  set  out ;  and  reason  suggests  that  it 
is  as  necessary  in  these  as  in  any  other  libels.  At  any  rate  in 
R.  v.  Curll  (17  How.  St.  Tr.  154;  2  Strange,  789),  which  was  a 
case  of  an  obscene  libel,  the  words  were  set  out;  and  in  R.  v. 
Sparling  (1  Strange,  498)  it  was  held  a  fatal  defect  in  an  in- 
dictment for  cursing  and  swearing  that  the  oaths  themselves  were 
not  set  out  so  as  to  appear  on  the  face  of  it.  Then  another  reason 
is  given  why  an  obscene  libel  should  not  be  set  out  verbatim  in 
the  indictment.    The  records  of  the  court,  it  is  said,  ought  to 
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he  kept  pare  and  nndefiled.     This  seems  to  me  a  wholly  Rn. 
fanciful  and  imaginary  desideratum.    And  if  suoh  an  objection  v- 
U  good  in  the  case  of  an  obscene  libel,  why  is  it  not  equally  ^bwaSt. 

good,  or  even  better,  in  that  of  a  blasphemous  libel,  or  an  indict-   

ment  for  the  use  of  seditious  language  ?    And  why  is  it  not  1878- 

also  an  objection  in  the  case  of  a  libel  defamatory  of  private  o^/iT/i/W— 

character  f   There,  if  anywhere,  it  seems  to  me,  it  should  prevail.  Indictment. 

What  can  be  more  inconvenient  and  grievous,  for  instance, 

than  the  perpetuation  and  publication,  by  means  of  the  record 

of  the  court,  of  a  libel  charging  a  man  with  the  commission  of 

an  infamous  crime  ?    Therefore,  the  objection  is  a  fanciful  oue  ; 

but  it  ia  said  to  be  supported  by  authority.    The  only  English 

authority  quoted  is  a  precedont  in  Chitty  (Chitty  Crim.  Law, 

vol.  2,  p.  45) ;  but  a  solitary  precedent  in  a  text  book  is  of  but 

little  weight :  you  must  have  a  mass  of  precedents  before  they 

can  be  used  as  authority.  The  other  authorities  consist  altogether 

of  American  cases.    Now  cases  decided  by  the  American  courts 

are  not,  strictly  speaking,  authorities  at  all ;  they  are  only 

grides,  though  frequently  most  valuable  guides;  they  contain 

the  opinions  of  able  men,  well  versed  in  our  law,  and  therefore 

will  always  have  great  weight  attached  to  them  in  our  courts, 

but  they  are  not  authority  by  which  we  are  in  any  way  bound. 

But  even  if  they  were  binding  on  us,  they  do  not  assist  the  case 

of  the  prosecution  in  any  way,  but  make  quite  in  the  opposite 

direction.     For  instance,  the  case  of  The  Commonwealth  v. 

Tarbox  (55  Mass.  Sep.  66)  has  been  relied  on;  but  in  that 

case  there  was  an  allegation  in  the  indictment  that  the  libel  was 

so  obscene  it  could  not  be  put  on  the  record,  and  it  is  clear  that 

it  was  considered  that,  but  for  such  an  allegation,  the  words  must 

have  been  set  out.    And  the  other  American  cases  go  no  further 

to  help  the  prosecution,  but,  as  far  as  they  go,  equally  aid  the 

defendants'  case.    It  is  true  that  it  is  suggested  in  this  case  that, 

although  there  is  no  such  specific  allegation  in  the  indictment, 

yet  that  one  is  implied  in  the  epithets  "  lewd,  filthy,  bawdy,  and 

obscene4'  applied  to  the  libel;  but  as  such  epithets  are  employed  in 

every  indictment,  they  can  imply  nothing  of  the  sort.    This,  then, 

is  the  state  of  the  law  down  to  recent  times,  certainly  down  to  1846, 

when  Solomon  v.Lawson  (8  Q.  B.  823)  was  decided.   What  is  it  that 

we  are  asked  to  do  ?  We  are  not  asked  to  say  that  the  law  has  been 

altered,  but  we  are  asked  to  say  nothing  less  than  that  all  these 

cases  are  wrong,  and  all  these  judges  have  been  mistaken  as  to 

the  law  from  the  beginning  to  the  end.    Cook  v.  Cox  (3  M.  &  Sel. 

110)  we  are  to  say  was  wrongly  decided,  and  the  statute  of 

23  Geo.  2,  c.  11,  altering  the  law  in  respect  of  perjury,  was  passed 

wholly  without  any  necessity.    And  this  we  are  invited  to  do  on 

no  other  ground  but  that  certain  indictments  in  cases  of  false 

pretences  do  not  set  out  the  false  pretences  employed.    Now  I  do 

not  intend  to  go  into  these  cases ;  I  do  not  for  a  moment  suggest 

they  were  not  rightly  decided;  in  a  similar  case  I  should  feel 

myself  bound  by  them.   But  in  those  cases  the  courts  have  held, 
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Rio.      not  that  there  was  a  failure  to  state  a  necessary  ingredient,  but 
B  that  there  was  merely  an  imperfect  statement  winch  was  cured  by 

and  Bbsant.  verdict.    That  is  clear  from  the  case  of  Heyman  v.  The  Queen, 

  where  Blackburn,  J.  uses  the  words  "imperfectly  stated"  in 

1878-      pointing  out  the  rule  as  to  what  sort  of  defect  verdict  will  cure. 
Obscene  libel—  So,  also,  in  Reg.  v.  Goldsmith.    In  the  report  of  my  judgment  in 
Indictment  that  case  in  the  Law  Journal,  there  is  an  evident  error.    On  p.  98 
I  am  reported  to  have  said :  "  It  is  not  impossible  that  if  the  fake 

Eretences  used,"  &c. ;  it  is  plain  that  the  word  "not"  ought  to 
ave  been  omitted.  But  these  cases,  whether  right  or  wrong— 
and  I  think  they  were  quite  right — are  for  this  purpose  immaterial 
and  irrelevant.  It  is  impossible  that  the  judges  who  decided 
them  could  have  meant  to  overrule  what  was  long  and  well- 
established  law.  They  could  not,  because  they  ought  not,  and 
had  no  such  power.  Therefore  the  law  remains  as  decided  on  the 
authorities  that,  in  such  a  case  as  this,  the  words  themselves  must 
be  set  out,  or  the  indictment  will  be  bad  on  demurrer,  or  on 
motion  in  arrest  of  judgment.  Now  I  come  to  consider  the 
judgment  of  the  court  below  :  (L.  Rep.  2  Q.  B.  Div.  569.)  The 
Lord  Chief  Justice  gives  three  reasons  for  his  decision.  The 
first  reason  is  the  great  inconvenience  that  might  arise  from  such 
a  rule.  He  gives  an  instance  of  "  what  would  be  the  monstrous 
inconvenience  of  setting  out  in  extenso  the  whole  of  a  publication 
which  may  consist  of  two  or  three  volumes."  With  great  defer- 
ence to  his  Lordship's  opinion,  it  seems  to  me  equal  inconvenience 
might  arise  from  making  such  an  exception  to  the  general  rule  of 
law.  For  when  is  a  libel  to  be  considered  too  long  to  be  set  out? 
Is  one  of  ten  volumes  too  long,  or  two,  or  one,  or  one  of  one 
hundred  pages  ?  Where  is  the  line  to  be  drawn  f  And  it  has 
not  been  suggested  that  a  defamatory  libel  need  not  be  set  out, 
and  yet  it  may  be  of  any  length.  And  however  long  a  libel  is, 
it  is  admitted  that  it  must  be  set  out,  or,  on  demurrer,  at  any 
rate,  the  indictment  will  be  bad.  Then  his  Lordship  says  the 
objection  ought  to  have  been  taken  on  demurrer.  That  might  be 
so  if  the  Legislature  had  said  so,  but  it  has  not,  and  it  is  not  the 
law  of  the  land.  The  law  says,  convenient  or  inconvenient,  he 
may  take  the  objection  at  any  time,  before  or  after  verdict.  His 
last  ground  is  that  it  is  commune  nocwnentum,  and  therefore,  after 
verdict,  need  not  have  been  set  out ;  but  I  am  not  aware  of  any 
such  exception  being  known  to  the  law.  Now,  in  the  judgment 
delivered  by  Mellor,  J.,  I  find  he  says,  "  if  it  be  essential  to  set 
forth  the  terms  in  which  the  libel  was  published,  the  point  may 
still  be  taken  upon  error."  I  am  glad  to  find  those  words,  and 
glad  also  to  see  that  the  Lord  Chief  Justice  himself  says  that  he 
"leaves  the  ultimate  decision  of  this  matter  to  the  court  of 
error."  I  am  glad  to  find  those  expressions,  because  they  show 
that  they  did  not  consider  they  had  concluded  the  whole  question, 
but  that  it  was  deserving  of  being  more  fully  discussed  here. 
The  result  is  that  there  are  a  number  of  authorities,  unimpeached 
and  binding  upon  us,  and  no  good  reason  having  been 
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given  us  why  we  ought  not  to  do  so,  we  mast  act  upon  them.  Rn. 
According  to  the  law  as  contained  in  them,  this  indictment  is  _  *• 
wholly  defective,  and  not  merely  imperfect,  the  words  "  to  wit,"  A!^Sbawt. 

with  what  follows  them,  not  supplying  the  defect  in  any  way,   

being  mere  words  of  identification.    Therefore,  without  expressing  *878« 
my  opinion  on  the  merits,  which  it  is  not  for  us  to  do,  and  which 
we  could  not  do,  being  wholly  in  ignorance  on  the  matter,  we  Indictment, 
come  to  the  decision,  on  the  dry  point  of  law,  that  judgment 
ought  to  have  been  arrested,  and  the  judgment  of  the  Queen's 
Bench  Division  must  be  reversed. 

Brxtt,  L.J. — I  am  of  the  same  opinion.  In  the  first  place  I 
would  remark  that  we  are  not  called  upon  in  this  case  to  differ 
from  any  mature  judgment  of  the  court  below.  It  is  plain  they 
had  formed  no  strong  opinion  on  this  point  which  is  now  before 
os.  And  they  had  not  the  materials  before  them  for  forming 
such  an  opinion;  for  the  authorities  were  not  brought  before 
them  as  they  have  been  brought  before  us.  The  only  cases  the 
prosecution  brought  to  their  attention  were  the  American  cases 
and  Dug  dale's  case  (Dear  &  Pearce's  C.  C.  64),  which,  I  think,  is 
clearly  not  in  point.  On  demurrer,  they  were  prepared  to  have 
held  the  indictment  would  have  been  bad ;  we  say  it  was  so  bad 
that  verdict  did  not  cure  it.  Now,  there  are  three  questions 
which  arise  for  our  consideration :  first,  what  is  it  necessary  to 
set  ont  in  such  an  indictment  as  this  ?  secondly,  what  kind  of 
omission  can  be  cured  by  verdict  ?  and,  thirdly,  is  this  such  an 
omission  ?  Now,  the  first  question  I  cannot  answer  better  than 
in  the  words  of  my  judgment  in  He<j.  v.  Aspinall,  which  was  a 
case  carefully  and  laboriously  considered.  There  it  is  said: 
"  Every  pleading,  civil  or  criminal,  must  contain  allegations  of 
the  existence  of  all  the  facts  necessary  to  support  the  charge  or 
defence  set  up  by  such  pleading.  An  indictment  mast,  therefore, 
contain  an  allegation  of  every  fact  necessary  to  constitute  the 
criminal  charge  preferred  by  it.  As  in  order  to  make  acts 
criminal  they  must  always  be  done  with  a  criminal  mind,  the 
existence  of  that  criminality  of  mind  must  always  be  alleged. 
If,  in  order  to  support  the  charge,  it  is  necessary  to  show  that 
certain  acts  have  been  committed,  it  is  necessary  to  allege  that 
those  acts  were  in  fact  committed;"  and  then  the  judgment 
goes  on  to  enumerate  other  ingredients  of  an  indictment  which 
are  necessary  in  certain  cases.  Where,  therefore,  the  charge  is 
of  a  crime  which  consists  in  words,  written  or  spoken,  it  follows 
from  that  that  the  words  themselves  must  be  set  out ;  and  in  all 
libels,  whether  obscene,  blasphemous,  seditious,  or  defamatory, 
the  words  used  are  the  crime.  It  is  quite  unnecessary  to  inquire 
whether  the  term  libel  is  properly  applied  to  obscene  or 
blasphemous  publications ;  I  am  aware  that  in  Sir  James 
Stephen's  valuable  Digest  of  the  Criminal  Law  these  offences  are 
not  classed  under  the  head  of  libel  at  all ;  but  for  this  purpose 
it  is  wholly  immaterial  to  consider  that  question ;  it  is  clear  that 
the  offence  consists  in  the  words  used.    Other  cases  in  which 
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Rn.  words  constitute  the  orime  are  perjury,  false  pretences,  forgery, 
Bradlauoh  8en4*n8  threatening  letters,  and  administering  unlawful  oaths. 
and  Bebant.  Iq  ©very  one  of  these  cases  there  is  authority  for  saying  that  the 

  words  must  be  set  out,  unless  a  statute  expressly  dispenses  with 

1878.  suci1  a  necessity.  Every  such  statute  is  an  express  authority  for 
Obscene  libei—  ^e  proposition  that,  but  for  it,  the  words  must  have  been  set  out. 
Indictment.  The  earliest  case  bearing  on  this  point  is  the  case  of  Rex  v.  Sparling 
(1  Strange,  498).  The  defendant  was  there  indicted  "  for  that 
he  did,  within  ten  days  last  past,  profanely  swear  fifty-four  oaths, 
and  profanely  curse  one  hundred  and  sixty  curses,  contra  formam 
statuti,"  and  was  convicted,  but,  the  report  says,  "  the  court  held 
the  conviction  naught  for  another  exemption,  that  the  oaths  and 
curses  were  not  set  forth  ;  for  what  is  a  profane  oath  or  curse  is  a 
matter  of  law ;  "  and  the  conviction  was  quashed.  So  in  Rex  v. 
Popplewell  (2  Strange,  685)  the  same  decision  was  come  to,  in  a 
similar  case,  on  similar  grounds.  So  also  in  Rex  v.  Ohaveney  (2 
Raymond  Rep.  1368).  In  all  these  cases  there  had  been  convic- 
tion ;  therefore  they  are  express  authorities,  and  go  the  whole 
length  of  this  case.  Then,  in  the  case  of  the  offence  of 
sending  threatening  letters,  Lloyd's  case  (Ea^t  PI.  C.  1122) 
is  an  authority  to  show  that  the  letter  must  be  set  out, 
or  a  conviction  obtained  on  such  a  defective  indictment  will  be 
held  bad.  Yates,  J.  is  there  reported  to  have  stated,  "  that  he 
had  caused  inquiries  to  be  made  into  the  practice  of  the  Old 
Bailey,  and  upon  the  Western  and  Home  Circuits,  and  found 
that,  in  all  indictments  upon  that  Act  of  Parliament,  the  letter 
itself  was  generally  set  forth;  and  that  the  clerks  did  not 
remember  an  instance  where  the  indictment  did  not  state  at 
least  the  substance  of  the  letter."  Then,  in  false  pretences,  R.  v. 
Mason  (2  T.  R.  581)  is  an  authority.  Mellor,  J.  seems,  in  Hey- 
man  v.  The  Queen,  to  have  thought  that  that  case  had  been 
overruled,  but  I  cannot  find  that  that  is  the  case ;  on  the  con- 
trary, I  find  it  constantly  approved  of  and  acted  upon.  Mason 
was  indicted  "  for  that  he  unlawfully,  Ac.,  did  obtain  from  one 
Robert  Scofield  divers  sums  of  money,  that  is  to  say,  the  sum  of 
two  guineas,  of  the  proper  moneys  of  the  said  Robert  Scofield, 
by  false  pretences,  with  an  intent,"  &c.  He  was  convicted  and 
sentenced  to  transportation  for  seven  years,  when  he  brought  a 
writ  of  error,  on  which  the  court  ordered  the  judgment  to  be  set 
aside.  Buller,  J.  says :  "  Several  objections  have  been  made  on 
the  part  of  the  defendant;  but  the  material  one,  on  which  I 
found  my  judgment,  is  that  the  indictment  does  not  state  what 
the  false  pretences  were."  And  Grose,  J.  says  that,  in  his 
opinion,  "the  objection  that  the  pretences  are  not  specified  is 
decisive.  This  is  a  charge  for  a  precise  crime,  and  therefore  it 
must  be  alleged."  There,  after  others  have  been  enumerated, 
the  fundamental  reason  for  the  rule  is  given,  that  the  words  are 
the  crime,  and  must  therefore  be  alleged.  In  Rex  v.  Perrott 
(2  M.  &  Sel.  379),  also  a  case  of  fake  pretences,  the  actual 
question  was  a  different  one.   The  defect  in  the  indictment  there 
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was  that  it  did  not  specifically  negative  the  truth  of  the  alleged  Rbq- 
Use  pretences,  bnt  the  grounds  of  Lord  Ellenborough's  judg-  bramLluoh 
ment  apply  equally  to  this  case.  "  Every  indictment,"  he  says,  and  Bwakt. 
"ought  to  be  so  framed  as  to  convey  to  the  party  charged  a  — 
certain  knowledge  of  the  crime  imputed  to  him/'  The  cases  of 
perjury  I  do  not  intend  to  cite,  as  the  statute  '  23  Geo.  2,  c.  11)  Obscene  libel— 
enacting  that  "henceforth  in  every  indictment  for  perjury  it  Indictment. 
shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged 
upon  the  defendants"  is  decisive  to  show  that,  but  for  it,  that 
would  not  have  been  sufficient.  Hunters*  case  (2  Leach  C.  C. 
624)  is  an  authority  in  the  case  of  forgery.  In  that  case,  the 
forged  document  was  a  receipt,  which  was  not  however  totally 
omitted  from  the  indictment,  but  was  so  defectively  set  out  that, 
in  Grose,  J.'s  words,  "  there  was  nothing  to  show  that  the 
instrument,  which  did  not  on  the  face  of  it  import  to  be  a 
receipt,  was  in  fact  a  receipt,  or  was  intended  to  be  a  receipt,  or 
could  have  the  operation  of  a  receipt/'  It  is  clear  from  that 
judgment  that  the  learned  judge  considered  this  omission  to 
amount  to  an  omission  of  the  offence  charged,  and  the  indictment 
to  be  bad  on  that  ground.  22.  v.  Mason  (2  T.  R.  581)  he  cites 
with  approval.  Administering  unlawful  oaths  is  an  offence 
regulated  by  statute.  There  are  two  statutes  with  respect  to  it, 
87  Geo.  8,  o.  128,  and  52  Geo.  3,  c.  104.  Sect.  4  of  the  former 
statute,  and  sect.  5  of  the  latter,  enact  that,  in  indictments 
for  this  offence,  it  shall  not  thenceforth  be  necessary  "to 
set  forth  the  words  of  such  oath  or  engagement,  and  that  it 
shall  be  sufficient  to  set  forth  the  purport  of  such  oath 
or  engagement,  or  some  material  part  thereof ; "  clearly 
showing,  that  but  for  such  a  provision  it  would  have  been 
necessary  to  set  forth  the  oath  in  full.  Then  I  come  to  defa- 
matory libels  and  slanders.  Newton  v.  Stubbs  (3  Mod.  71 ; 
2  Show.  435)  was  an  action,  not  an  indictment.  The  declaration 
set  out  the  slander  in  Latin,  and  not,  as  it  was  spoken,  in 
English ;  and  it  was  objected  that  the  words  used  were  not  set 
out.  The  Court  held  the  objection  good,  even  after  verdict,  and 
judgment  was  arrested.  In  Zenobio  v.  Axtell  (6  T.  Rep.  162)  the 
hbel  was  in  French,  but  the  indictment,  after  saying  that  it  was 
published  in  the  French  language,  went  on  to  say  that  it  was 
"  to  the  purport  and  effect  following  in  the  English  language, 
that  is  to  say/'  and  then  followed  a  translation  of  the  libel  in 
English.  It  was  held,  on  motion  in  arrest  of  judgment,  that 
such  a  declaration  was  defective,  Lord  Kenyon  remarking  that 
"  the  plaintiff  should  have  set  out  the  original  words,  and  then 
have  translated  them."  In  Wright  v.  Clements  'v3  B.  &  Aid. 
503)  the  declaration  alleged  that  the  defendant  published  certain 
libellous  matters  of  and  concerning  the  plaintiff,  "  in  substance  as 
follows :  that  is  to  say,"  and  then  set  out  the  very  words  of  the 
libeL  On  motion  in  arrest  of  judgment  it  was  argued  that,  from 
some  such  a  preface  to  the  setting  out  of  the  libel,  it  must  be 
concluded  that  the  actual  libel  published  was  not  set  out  verbatim, 
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Rbo.  but  in  substance  only ;  and  the  Court  allowed  the  objection, 
Bradlaugh  8ay^nfif  *e  ^el  oug^fc  t°  tave  teen  introduced  by  some  such 
andBmaht.  words  as  "to  the  tenor  and  effect  following/'  which  would  have 

  imported  that  the  very  libel  itself  was  set  out;  and  judgment  was 

1878-  accordingly  arrested.  Cook  v.  Cox  (3  M.  &  SeL  110)  is  to  the 
Obscene  Kbel—  same  effect.  These  cases  were  decided  in  1814  and  1820,  and 
Indictment  therefore  after  Fox's  Libel  Act  (32  Geo.  3,  c.  60),  passed  in  1792, 
which  is  a  sufficient  answer  to  the  argument  founded  on  that  Act. 
But  it  is  quite  clear  that  no  alteration  was  or  was  intended  to  be 
made  in  tne  law  in  this  respect  by  that  Act.  This  appears  both 
from  the  principle  of  that  enactment,  and  also  from  express 
provision  contained  in  it.  After  that  Act  it  was  still  left  for  the 
judge  to  say  whether  the  words  used  could  possibly  be  a  libel, 
and  therefore,  since  before  he  can  decide  that  question  he  must 
have  the  libel  before  him,  the  necessity  for  setting  out  the  libel 
was  not  removed.  But  the  Act  contains  an  express  provision  to 
the  same  effect.  By  sect.  4  it  is  provided,  "  That  in  case  the  jury 
shall  find  the  defendant  or  defendants  guilty,  it  shall  and  may  be 
lawful  for  the  said  defendant  or  defendants  to  move  in  arrest  of 
judgment,  on  such  ground  and  in  such  manner  as  by  law  he  or 
they  might  have  done  before  the  passing  of  this  Act ;  anything 
herein  contained  to  the  contrary  notwithstanding."  The  last 
case  that  I  shall  refer  to  is  a  very  remarkable  one.  In  Rex  v. 
Wilkes  (4  Burr.  2527)  the  defendant  was  indicted  for  having 
published  an  obscene  and  impious  libel,  "to  the  purport  ana 
effect  following,  to  wit and  then  followed  the  libel.  Before  the 
trial,  the  Attorney-General,  Sir  Fletcher  Norton,  applied  to  Lord 
Mansfield  at  chambers  to  amend  the  indictment  by  striking  out 
the  above  words,  and  substituting  for  them  the  words  "  to  the 
tenor  and  effect  following,  to  wit ;"  which  his  Lordship,  after 
hearing  the  other  side  against  it,  did.  Now  here  it  is  worthy  of 
notice  that,  although  the  actual  libel  was  fully  set  out,  yet  the 
highest  law  officer  of  the  Crown  thought  it  inexpedient  and 
unsafe  to  go  on  without  substituting  technical  prefatory  words, 
which  were  always  held  to  signify  that  the  actual  words  of  the 
libel  followed  them,  for  other  words  which  had  not  the  same 
technical  significance.  So,  taking  a  review  of  all  these  oases,  we 
find  in  them  a  strong  body  of  authority,  derived  from  every 
kind  of  crime  which  consists  in  words,  to  the  effect 
that  in  all  such  crimes  the  pleadings  must  set  out  the  ^fords 
themselves  which  constitute  the  offence.  Now  what  are  the 
cases  which  are  said  to  be  to  the  contrary  effect  ?  In  Dugdale  v. 
The  Queen  (Dear  &  P.  64)  the  indictment  was  for  keeping  in  his 
possession  indecent  prints,  and,  in  a  second  count,  for  obtaining 
and  procuring  indecent  prints,  in  both  cases  with  an  intent  to 
publish  them.  In  neither  case  were  the  prints  set  out  in  the 
indictment,  but  it  was  not  necessary,  on  such  a  charge,  that  they 
should  be  set  out.  The  offence  was  complete  though  the  defen- 
dant should  never  have  looked  at  them,  and  therefore  it  was  not 
necessary  to  the  validity  of  such  an  indictment  that  they  should 
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appear  on  the  face  of  it.  This  case  is  therefore  distinguishable  Rao. 
on  that  ground ;  but  I  think  it  would  have  been  enongh  to  say  Bbai£jl 
that  there  is  a  difference,  in  this  respect,  between  indecent  prints  ato^Bmaxt. 

and  pictures,  and  an  offence  consisting  of  words.    Sedlmfs  case   

(1  Keb.  Rep.  620;  Fortescue,  99)  is  also  distinguishable  on  the  ^ 
■me  ground,  that  it  was  not  a  case  of  libel  at  all,  but  of  indecent  obtctne  libel— 
exposure.  In  Beg.  v.  Goldsmith  (28  L.  T.  Rep.  N.  S.  881 ;  L.  Indictment. 
Rep.  2  C.  C.  B.  74)  the  prisoner  was  indicted  for  unlawfully 
receiving  goods  knowing  them  to  have  been  obtained  by  false 
pretences,  he  did  not  get  them  himself  by  false  pretences.  Now, 
on  such  a  charge,  it  was  not  necessary  to  prove  that  the  prisoner 
knew  what  false  pretences  had  been  used  in  getting  the  goods, 
therefore  it  was  not  necessary  to  set  out  the  actual  false  pretences 
in  the  indictment ;  just  as,  in  an  indictment  for  receiving  goods 
knowing  them  to  have  been  stolen,  it  is  not  necessary  to  show 
how  or  by  whom  they  were  stolen,  since  that  offence  can  be  com- 
mitted by  a  man  who  is  ignorant  of  the  exact  circumstances  of 
the  theft.  Heyman  v.  The  Queen  was  a  case  of  conspiracy  fraudu- 
lently to  remove  goods  in  contemplation  of  bankruptcy,  and,  as 
in  Reg.  v.  Aspinall,  which  was  also  a  case  of  conspiracy,  the 
offence  was  held  complete  directly  the  agreement  was  come  to,  so 
that  after  verdict  at  least — an  indictment  which  alleged  such  an 
agreement,  but  omitted  other  particulars,  was  good.  In  those 
eases  the  crime  did  not  consist  in  words,  but  in  an  agreement  for 
a  particular  purpose.  Then  as  to  the  last  question,  how  far  the 
omission  must  go  to  be  incurable  by  verdict.  The  rule  as  to 
this  point  also  is  stated  in  my  judgment  in  Reg.  v.  Aspinall. 
After  stating  the  test  for  determining  what  is  a  mere  imper- 
fect averment— which  the  verdict  will  cure — to  be  to  see 
if,  "assuming  the  facts  which  are  accurately  alleged  in  the 
indictment  to  have  been  proved  as  alleged,  and  the  facts  which 
are  imperfectly  alleged  to  have  been  proved  in  a  sense  adverse  to 
the  accused,  the  charge  is  supported,"  the  judgment  goes  on 
to  give  the  test  of  an  omission  which  verdict  will  not  cure : 
"But  if,  assuming  both  the  above-mentioned  allegations  of  facts, 
the  perfect  and  imperfect  allegations,  to  be  proved  respectively  as 
before  stated,  the  charge  would  not  be  supported  for  want  of 
the  existence  of  some  other  allegation,  affirmative  or  negative, 
which  has  been  totally  omitted,  then  the  indictment  is  bad 
notwithstanding  the  verdict.  The  verdict  is  only  to  be  taken  as 
conclusive  evidence  that  the  facts  alleged  in  the  indictment, 
accurately  and  inaccurately,  were  proved  in  a  sense  adverse  to 
the  accused.  If  those  facts,  so  proved,  would  not  support  the 
charge,  the  indictment  is  bad  on  a  writ  of  error;"  and  the 
passage  from  Williams'  Saunders  (vol.  i.,  p.  261,  edit.  1871)  is 
to  the  same  effect.  The  indictment  must  contain  all  that  is  put 
in  issue;  what  is  totally  omitted  is  not  in  issue,  whereas  an 
inaccurate  or  defective  averment  is,  and  verdict  accordingly  cures 
the  defect.  Now  is  there  such  a  total  omission  here?  The 
introductory  words,  "  a  certain  indecent,  lewd,  filthy,  bawdy,  and 
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Rm.      obscene  libel/'  merely  point  oat  the  class  of  offence  under  which 
the  words  which  are  to  follow  come.   Bat  all  that  foUowB  is,  "to 
ahdBbujv.        a  certain  indecent  book  called  'Fruits  of  Philosophy/ iJ 

  *  There  is  no  description  even  of  the  oontents  of  the  book,  and  a 

1878.  total  omission  of  all  quotation,  and,  according  to  the  authorities 
Obmme  Ubd—  I  k*ve  examined,  such  an  omission  is  fatal.  Some  American  oases 
Indictment  have  been  cited ;  but  they  do  not  help  the  prosecution,  for  they 
either  are  not  the  law  of  England,  or,  if  they  are  they  are  in  the  defen- 
dants' favour.  They  seem  to  say  that  where  there  is  an  averment 
that  the  libel  is  so  bad  as  to  pollute  the  reoords  of  the  court  if  set 
out  upon  it,  the  libel  need  not  be  set  out.  But  here  there  is  no 
such  averment.  Even  if  there  had  been  such  an  averment,  I 
know  no  authority  for  saying  that  that  is  the  law  of  England.  It 
seems  a  more  robust  doctrine  to  say  there  is  nothing  in  such  an 
objection,  when  everyone  that  is  in  court  during  the  trial  hears 
the  obscenity  over  and  over  again.  Therefore,  in  my  opinion, 
this  indictment  is  incurably  defective,  and  the  defendants  are  on 
that  short  ground,  one  entirely  of  law  and  quite  apart  from  the 
merits  of  their  case,  entitled  to  our  judgment. 

Cotton,  L.  J. — I  am  of  the  same  opinion.  Though  merely  one 
of  criminal  pleading,  this  is  an  important  question,  since  it  is 
most  desirable  that  there  should  be  certainty  in  our  criminal 
law.  Now  the  rule  on  this  point,  as  to  what  it  is  necessary  to 
set  out  in  an  indictment  for  a  libel,  is  perhaps  best  stated  by 
Lord  Ellenborough  in  Cook  v.  Cox  (3  M.  &  Sel.  110),  which 
has  been  already  frequently  referred  to.  That  rule  was  esta- 
blished a  long  time  ago ;  it  has  been  constantly  and  uniformly 
recognised  since,  as  appears  from  the  string  of  cases  referred  to 
by  my  brother  Brett,  and  no  case  going  in  the  opposite  direction 
has  been  cited  by  the  counsel  for  the  prosecution.  The  only  case 
at  all  of  that  character  was  Dug  dale9  8  ease  (Dear  &  P.  C.  C.  64), 
but  that  case  was  not  really  in  point.  Therefore  the  rule  must 
be  taken  to  be  well  and  firmly  established,  and  that  being  so,  it 
is  scarcely  necessary  to  consider  the  reason  of  it.  But  one  good 
and  sufficient  reason  it  is  easy  to  see,  viz.,  that  the  defendant  may 
be  able,  by  demurrer,  to  raise  the  question  whether  the  indict- 
ment charges  any  offence  at  all.  We  must  not  look  at  the 
injustice  or  inconvenience  of  any  particular  case ;  here  is  a  rule 
existing,  and  it  is  our  duty  to  adhere  to  it.  The  oourt  below 
plainly  were  not  aware  of  these  English  dhses  laying  down  and 
confirming  this  rule.  None  of  them  were  brought  to  their 
attention,  American  cases  alone  being  cited.  Bat  do  these 
American  cases  even  justify  such  an  omission  as  there  is  here  ? 
We  should  not  be  bound  by  them  if  they  did,  but  they  da  not. 
They  lay  down  a  rule  that,  where  there  is  an  allegation  that  the 
libel  is  too  bad  to  be  put  on  the  record,  it  may  be  omitted ;  and 
it  is  enough  to  say  that  there  is  no  such  allegation  here.  But 
do  the  English  courts  recognise  that  rule  ?  Tliey  do  not.  Our 
courts  do  not  allow  libels  to  be  perpetuated  and  disseminated 
under  a  pretence  of  judicial  necessity,  but  that  is  as  far  aa  they 
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go.   Where  it  is  relevant  and  necessary,  there  is  no  role  which  R*>. 
•flows  matter  to  be  omitted  merely  "because  it  is  impure  or  BjUD^AUQH 
libellous.    A  court  ought  not  to  consider  its  records  defiled  by  and  Beaut. 
any  matter  which  a  defendant  has  a  substantial  interest  in  - — - 
demanding  to  be  placed  on  them.   If  it  is  desirable  that  there  87 
•herald  be  an  exception  in  any  such  ease,  the  Legislature  must  obscene  Ubd— 
make  it,  as  it  has  made  exceptions  in  other  cases.   Is  this  Indictment. 
omiiaion,  then,  cured  by  verdict  ?   The  rule  is  simple ;  verdict 
will  core  only  defective  statements.   This  is  not  a  mere  defective 
statement,  there  is  an  absolute  and  total  omission.    Such  an 
omiasion  has  not  been  cured,  and  cannot  be  cured  by  verdict ; 
therefore,  according  to  settled  and  well-established  rules  of  law, 
the  defendants  are  entitled  to  our  judgment. 

Judgment  reversed. 

Solicitor  for  the  prosecution,  T.  J.  Nelson. 


MIDLAND  CIRCUIT. 

Lhcistir  Spring  Assizes. 

March  19,  1878. 

(Before  Lord  Justice  Bbakwell.) 

Big.  v.  Bradshaw.  (a) 
Manslaughter — Sports— Football — Rules  and  practice  of  the  game. 

If,  while  engaged  in  a  friendly  game,  one  of  the  players  commits 

an  unlawful  act  whereby  death  is  caused  to  another,  he  is  guilty 

of  manslaughter. 
In  such  a  ease  it  is  immaterial  to  consider  whether  the  act  which 

caused  the  death  was  in  accordance  with  the  rules  and  practice  of 

the  game. 

The  act  would  be  unlawful  if  the  person  committing  it  intended 
to  produce  serious  injury  to  another,  or  if,  committing  an  act 
whack  he  knows  may  produce  serious  injury,  he  is  indifferent  and 
reckless  as  to  the  consequences. 

WTTJJAM  BRADSHAW  was  indicted  for  the  manslaughter 
of  Herbert  Dockerty,  at  Ashby-de-la-Zouch,  on  the  28th 
day  of  February. 

(a)  Reported  by  Guana  O.  Kbihedt,  Esq.,  Barrister-at-Law. 
O  2 
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Rbo.  The  deceased  met  with  the  injury  whioh  caused  his  death  on 
the  occasion  of  a  football  match  played  between  the  football 

 Wa  clnbs  of  Ashby-de-la-Zouohe  and  Coalville,  in  which  the  deoeaaed 

1878.  was  a  player  on  the  Ashby  aide,  and  the  prisoner  was  a  player  on 
Manskmohter  ^e  Coalville  side.  The  game  was  played  according  to  certain 
•^Evi^ux.  roles  known  as  the  "  Association  Kules."  (a)  After  the  game 
had  proceeded  about  a  quarter  of  an  hour,  the  deoeaaed  was 
"dribbling"  the  ball  along  the  side  of  the  ground  in  the  direction 
of  the  Coalville  goal,  when  he  was  met  by  the  prisoner,  who  was 
running  towards  him  to  get  the  ball  from  mm  or  prevent  itB  further 
progress;  both  players  were  running  at  considerable  speed; 
on  approaching  each  other,  the  deceased  kicked  the  ball  beyond 
the  prisoner,  and  the  prisoner,  by  way  of  "  charging  "  the  deoeaaed, 
jumped  in  the  air  and  struck  him  with  his  knee  in  the  stomach. 
The  two  met,  not  directly  but  at  an  angle,  and  both  fell.  The 
prisoner  got  up  unhurt,  but  the  deceased  rose  with  difficulty  and 
was  led  from  tne  ground.  He  died  next  day,  after  considerable 
suffering,  the  cause  of  death  being  a  rupture  of  the  intestines. 

Witnesses  were  called  from  both  teams  whose  evidence 
differed  as  to  some  particulars,  those  most  unfavourable  to  the 
prisoner  alleging  that  the  ball  had  been  kicked  by  the  deceased 
and  had  passed  the  prisoner  before  he  charged ;  that  the  prisoner 
had  therefore  no  right  to  charge  at  the  time  he  did,  that  the 
charge  was  contrary  to  the  rules  and  practice  of  the  game  and 
made  in  an  unfair  manner,  with  the  knees  protruding;  while 
those  who  were  more  favourable  to  the  prisoner  stated  that 
the  kick  by  the  deceased  and  the  charge  by  the  prisoner  were 
simultaneous,  and  that  the  prisoner  had  therefore,  according  to 
the  rules  and  practice  of  the  game,  a  right  to  make  the  charge, 
though  these  witnesses  admitted  that  to  charge  by  jumping  with 
the  knee  protruding  was  unfair.  One  of  the  umpires  of  the 
game  stated  that  in  his  opinion  nothing  unfair  had  been  done. 

Etherington  Smith  appeared  for  the  prosecution. 

Simms  Reeve  for  the  aefence. — The  learned  oouncil  referred  to 
JRegr.  v.  Yawng  (10  Cox  C.  C.  371),  quoting  from  "Rosooe's 
Digest  of  the  Law  of  Evidence  in  Criminal  Cases/1  p.  710, 9th  ed.) 

Bramwell,  L.  J.,  in  summing  up  the  case  to  the  jury  said,  "  The 
question  for  you  to  decide  is  whether  the  death  of  the  deoeaaed 
was  caused  by  the  unlawful  act  of  the  prisoner.  There  is  no  doubt 
that  the  prisoner's  act  caused  the  death  and  the  Question  is 
whether  that  act  was  unlawful.  No  rules  or  practice  of  any  game 
whatever  can  make  that  lawful  which  is  unlawful  by  the  law  of  the 
land;  and  the  law  of  the  land  says  you  shall  not  do  that  which 
is  likely  to  cause  the  death  of  another.   For  instance,  no  persons 

(a)  Etherington  Smith,  in  opening  the  case  for  the  prosecution,  was  pronecdfng  to 
explain  the  44  Association  Rules w  to  the  jury,  and  to  comment  upoa  the  fact  of 
whether  the  prisoner  was  or  was  not  acting  within  those  rules,  when  Bramwell,  LuJ. 
interposed,  saying  44  whether  within  the  rules  or  not,  the  prisoner  would  be  gnflty  of 
manslaughter  if  while  committing  an  unlawful  act  ht  caused  the  death  of  the 
deceased.'' 
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can  by  agreement  go  out  to  fight  with  deadly  weapons,  doing  by  Rm. 
agreement  what  the  law  says  shall  not  be  done,  and  thus  shelter  BfuJ£HAW 

themselves  from  the  consequences  of  their  acts.  Therefore,  in  one   

way  you  need  not  concern  yourselves  with  the  rules  of  football.  1878. 
But,  on  the  other  hand,  if  a  man  is  playing  according  to  the 
rules  and  practice  of  the  game  and  not  going  beyond  it,  it  may 
be  reasonable  to  infer  that  he  is  not  actuated  by  any  malicious 
motive  or  intention,  and  that  he  is  not  acting  in  a  manner  which 
he  knows  will  be  likely  to  be  productive  of  death  or  injury.  But, 
independent  of  the  rules,  if  the  prisoner  intended  to  cause  serious 
hurt  to  the  deceased,  or  if  he  knew  that,  in  charging  as  he  did,  he 
might  produce  serious  injury  and  was  indifferent  and  reckless  as 
to  whether  he  would  produce  serious  injury  or  not,  then  the  act 
would  be  unlawful.  In  either  case  he  would  be  guilty  of  a  criminal 
act  and  you  must  find  him  guilty ;  if  you  are  of  a  contrary 
opinion  vou  will  acquit  him."  His  Lordship  carefully  reviewed 
toe  evidence,  stating  that  no  doubt  the  game  was,  in  any 
circumstances,  a  rough  one;  but  he  was  unwilling  to  decry  the 
manly  sports  of  this  country,  all  of  which  were  no  doubt 
attended  with  more  or  less  danger. 

Verdict,  Not  guilty. 

Solicitors  for  the  prosecution,  Smith  and  Mammatt,  of  Ashby- 
de-la-Zouch. 

Solicitor  for  the  defence,  W.  Napier  Reeve,  of  Leicester. 


MIDLAND  CIRCUIT. 
Northampton  Spring  Assizes. 
March  18,  1878. 
(Before  Lord  Justice  Br/lmwell.) 

Bio.  v.  Duos  and  others,  (a) 

Bsetmtmg  stolen  good*— Guilty  knowledge — Possession  of  other 
stolen  property— Prevention  of  Crimes  Act  (34  8f  85  Vict.  c. 
112, «.  19.) 

1%  order  to  show  guilty  knowledge,  under  84  8f  35  Vict.  c.  112,  s. 
19,  it  is  not  sufficient  merely  to  prove  that  "  other  property  stolen 
within  the  preceding  period  of  twelve  months"  had  at  some  time 
previously  aeon  dealt  with  by  the  prisoner; 

(a)  Reported  by  Gnaw  G.  Ejhmedt,  Esq.,  Barrister- at-Law. 
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Rw.      It  must  be  proved  that  such  "  other  property "  was  found  in  the 
Drag*  and      possession  of  the  prisoner  at  the  time  when  he  is  found  in 
othbbs.       possession  of  the  property  which  is  the  subject  of  the  indict- 
  ment. 

1878*      Prisoner  was  indicted  for  receiving  stolen  goods.    To  show  guilty 
Receiving—      knowledge  evidence  was  tendered,  vmder  84  Sf  85  Vict.  c  112,  *. 
Evidence.       19,  to  show  that  a  short  time  previously  the  prisoner  had  sold  for 
half  its  value  and  had  otherwise  disposed  of  other  property  stolen 
within  the  preceding  period  of  twelve  months. 
Held,  that  words  of  the  statute,  84  £  85  Vict.  c.  112,  s.  19,  did 
not  extend  to  such  evidence,  which  was  therefore  inadmissible. 

THE  prisoner  was  indicted,  with  others,  for  receiving  goods 
knowing  them  to  have  been  stolen.  The  prosecutor  proved 
that  on  the  night  of  the  27th  November,  1877,  the  warehouse  of 
Messrs.  Mann,  of  Cogenhoe,  was  broken  into,  and  a  large  number 
of  boots,  boot  tops,  and  skins  stolen  therefrom ;  that  on  the  22nd 
day  of  December  the  prisoner,  Oliver  Drage,  under  the  name  of 
Alfred  Knight,  was  finishing  a  boot,  the  top  of  which  was  one  of 
the  tops  stolen  from  Messrs.  Mann,  and  that  he  gave  no  account 
of  how  the  top  came  into  his  possession. 

The  prosecution  then,  with  a  view  of  showing  guilty  know- 
ledge, under  sect.  19  of  34  &  35  Vict.  c.  112  (a)  called  witnesses 
to  prove  that,  a  few  weeks  before  the  warehouse  of  Messrs.  Mann 
was  broken  into,  the  premises  of  Messrs.  Evans  and  Nioholls,  of 
Desborough,  were  entered  and  reels  of  silk  and  thread  to  the 
value  of  801.  stolen  therefrom.  That  in  December,  1877,  these 
same  reels  were  sold  by  Drage  in  great  quantities  at  about 
half  their  value  to  the  witnesses,  and  that  he  handed  over  to  one 
witness,  for  work  and  labour  done,  a  number  of  the  stolen  reels 
instead  of  a  money  payment. 

In  answer  to  his  Lordship,  the  police  stated  that  none  of  the 
reels  of  silk  or  thread  were  found  at  the  premises  of  the  prisoner 
at  the  time  when  he  was  found  finishing  the  boot,  the  top 
of  which  was  part  of  the  subject-matter  of  the  indictment. 

Upon  this  answer  being  given,  Harris,  on  behalf  of  the  prisoner, 
submitted  that  the  evidence  as  to  the  reels  was  not  within  the 
section  and  must  be  withdrawn  from  the  jury. 

Bramwbll,  L.J. — The  evidence  is  clearly  not  within  the  words, 
whatever  may  have  been  the  intention  of  the  Legislature. 

A.  K.  Loyd  {W.  A.  Metcalfe  with  him)  fear  the  prosecution. — 
The  words  "  there  was  found  in  the  possession  of  such  person," 
are  not  to  be  read  as  if  they  had  been  "  there  was  discovered  in 
the  possession  of  such  person  at  the  time  of  finding  the  stolen 


(a)  This  section  provides  that  "  Where  proceedings  are  taken  against  my  ] 
for  having  received  goods  knowing  them  to  be  stolen,  or  for  having  in  his  post 
stolen  property,  evidence  may  be  given  at  any  stags  of  the  proceedings  that  there  was 
found  in  the  possession  of  such  person  other  property  stolen  within  the  preceding 
poriod  of  twelve  months,  and  such  evidence  may  be  taken  into  consideration  for  the 
purpose  of  proving  that  such  person  knew  the  property  to  be  stolen,  which  forms  the 
subject  of  proceedings  taken  against  him. 


CRIMINAL  LAW  0A8B8. 


87 


property  the  subject  of  the  indictment."    [Bbamwbll,  L.  J. —  Rw. 
Who  can  be  said  here  to  have  "found"  the  reels?]    Finding  Daj^M 
the  reels  in  his  possession  is  an  equivalent  expression  to  finding  othkrs. 
him  in  possession  of  the  reels.   Here  the  witnesses  to  whom  — 
the  nrisoner  sold  the  reels  found  him  in  possession  of  the  reels,  1878- 
in  other  words,  found  the  reels  in  his  possession.   A  possession  Receiving— 
of  other  properly  stolen  within  the  previous  twelve  months  is  Evidence 
what  proves  the  guilty  knowledge,  not  the  "  finding  "  of  the  reels 
in  the  sense  of  their  being  discovered  upon  a  search  by  the 
poHoe.    No  time  or  place  for  the  finding  is  specified  by  the 
section* 

Brixwill,  L.  J. — If  counsel  had  not  pressed  the  admission  of 
this  evidence  I  should  have  said  that  no  doubt  could  exist  on  the 
point.  The  words  of  the  section  do  not  extend  to  the  evidence 
tendered  here  to  prove  the  guilty  knowledge.  I  am  asked  to 
direct  the  jury  that  they  may  take  the  evidence  into  consideration 
and  to  reserve  the  point,  but  as  I  entertain  no  doubt  I  shall  tell 
the  jury  they  are  not  entitled  to  consider  the  question  of  the 
reels  upon  this  charge. 

Solicitor  for  the  prosecution,  0.  0.  BecJce,  of  Northampton. 

Solicitor  for  the  defence,  A.  J.  Jeffery,  of  Northampton. 


HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Feb.  22  and  23,  1878. 
(Before  O'Brito,  J.,  and  Fitzgerald,  J.) 

Bio.  v.  McEniaky.  (a) 

Practice— Change  of  venue  in  cases  of  felony — Application  by 
prisoner — Prejudice  existing  among  jurors. 

In  a  ease  of  murder  the  venue  was  changed  from  the  county 
where  the  alleged  crime  was  committed  to  another  county,  on  an 
affidavit  by  the  prisoner's  solicitor  that  from  conversations  he  had 

(d)  Reported  by  Gsol  R.  Rooms,  Esq.,  Barroter-At-LAw. 
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v. 

MoElTBAHT. 

1878. 

Practice — 
Change  of 


had  with  the  jurors  of  the  county  where  the  alleged  crime  was 
committed,  he  was  convinced  a  strong  prejudice  existed  against 
the  prisoner,  and  that  an  impartial  trial  could  not  take  place 
there,  even  though  no  abortive  trial  had  taken  plate  in  (he 
county  where  the  venue  was  originally  laid.  Fitzgerald,  J., 
dissentiente. 


rOTION  to  make  absolute  a  conditional  order  that  a  writ 
of  certiorari  do  issue  directed  to  the  justices  of  oyer  and 
terminer  and  general  gaol  delivery  in  and  for  the  North-East 
Winter  Assize  County,  at  the  Winter  Assizes  for  the  said  Winter 
Assize  County,  held  at  Belfast,  in  the  county  of  Antrim,  and  to 
the  justices  of  oyer  and  terminer  and  justices  of  assize  in  and  for 
the  county  of  Monaghan,  to  remove  into  the  court  here  all  and 
singular  indictments  of  whatsoever  felonies  whereof  the  said 
Bryan  McEneany  is  before  them  indicted,  together  with  all 
things  touching  the  same,  with  the  view  and  in  order  that  a 
suggestion  be  entered  on  the  roll  that  a  fair  and  impartial  trial 
cannot  be  had  by  a  jury  of  the  county  of  Monaghan,  and  that  it  is 
convenient  that  the  issue  be  tried  before  a  jury  of  the  county 
Louth.  The  affidavit  most  strongly  relied  on  by  the  prisoner 
was  that  of  Mr.  Boss  his  solicitor,  after  stating  that  the  prisoner 
had  been  tried  at  Belfast  at  the  Winter  Assizes  for  the  North- 
East  Circuit,  1877,  for  the  murder  of  his  brother  Peter  McEneany 
at  MulHnstwinan,  in  the  county  Monaghan,  on  the  19th  day  of 
August,  1877,  and  that  the  jury  disagreed,  and  the  prisoner  was 
sent  back  for  trial  to  Monaghan,  the  affidavit  thus  proceeded : 
"  On  the  25th  day  of  August  last  there  appeared  in  the  local 
paper,  viz.,  The  Northern  Standard,  an  account  of  this  murder. 
The  article  was  headed  '  another  murder  near  Carrickmacross/ 
and  commenced  as  follows : — '  One  of  the  most  cold  blooded 
murders  that  has  taken  place  in  this  part  of  the  county  daring 
the  memory  of  any  living  man  took  place  early  on  the  morning 
of  Sunday  last/  It  continued,  '  There  is  a  strong  feeling  of 
indignation  abroad  in  the  neighbourhood  inspired  by  the  aggra- 
vated character  of  the  atrocity,  and  there  is  some  reason  to  nope 
that  the  perpetrator  of  this  sanguinary  deed  will  yet  be  dragged 
to  justice/  And  again,  on  the  15th  day  of  September  last 
another  article  appeared  in  the  Northern  Standard  headed,  '  The 
murder  at  Carrickmacross;  serious  discovery;  painful  scene/ 
It  then  gave  an  account  of  the  rumours  then  in  cinralation  in  the 
county.  It  also  set  out  the  statement  made  by  Michael 
McEneany  (the  son  of  the  prisoner)  at  the  magisterial  investiga- 
tion, and  says,  'Here  a  scene  ensued,  which  was  at  one  time 
painful  and  interesting.  The  old  man  wranff  his  hands,  tore  his 
hair,  and  jumped  in  a  frantic  manner  about  the  court ;  he  asked 
his  son  did  he  want  him  to  be  hanged,  and  was  he  going  to  turn 
traitor ;  had  he  ever  reared  a  son  to  swear  away  his  life/  The 
account  concluded  as  follows :  "  The  cause  that  rumour  in  the 
neighbourhood  assigns  for  the  murder  is  that  the  story  having 
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gone  abroad  that  the  deceased  had  signified  his  intention  of  Rn. 
making  the  child  of  his  niece  (who  was  living  in  the  house  with  MoE^A1(T 

him)  His  heir,  the  prisoner  Bryan,  being  the  next  of  kin  to  the   

deceased,  was  anxious  to  have  him  out  of  the  way  before  he  1878. 
should  have  made  a  will  in  favour  of  the  child/  "  The  depo- 
nent  then  stated  his  belief  that  these  articles  had  a  prejudicial  OuM*g*of 
effect  to  the  prisoner.  The  deponent  stated  that  he  had  a  con-  wwe. 
venation  with  a  member  of  the  jury  who  tried  the  prisoner  at 
Belfast,  and  that  he  told  him  seven  of  the  jury  were  in  favour  of 
the  prisoner.  The  deponent  then  proceeded  to  state  his  know- 
ledge of  large  numbers  of  the  jurors  of  the  county  Monaghan, 
and  that  before  the  trial  at  Belfast  he  was  informed  by  several 
jurors  that  they  were  convinced  Bryan  McEneany  was  guilty  of 
the  alleged  murder  and  that  if  they  were  on  the  jury  he  would 
never  have  an  opportunity  of  committing  another  crime.  That 
he  was  informed  at  Belfast  by  some  of  the  more  respectable 
of  the  Crown  witnesses  that  the  excitement  in  the  neighbourhood 
of  the  locality  where  the  murder  was  committed  was  intense, 
and  that  if  McEneany  were  acquitted  of  the  charge  he  might 
never  return  home,  as  his  life  would  not  be  worth  an  hour's  pur- 
chase in  that  district.  That  since  the  Belfast  trial  a  number  of 
jurors  residing  in  the  neighbourhood  of  Monaghan,  viz.,  from 
thirty  to  forty,  expressed  themselves  to  the  deponent  altogether 
dissatisfied  with  the  trial  there,  and  stated  that  if  they  had  been 
upon  the  jury  they  would  have  found  the  prisoner  guilty  at  once, 
and  would  have  no  hesitation  at  all  in  hanging  every  member  of 
his  family.  The  affidavit  then  proceeded  to  state  several  other 
instances  of  a  like  nature  in  whicn  jurors  had  stated  that  they  had 
formed  an  adverse  opinion  to  the  prisoner.  That  the  jury  panel 
for  the  county  Monaghan  is  a  very  limited  one,  consisting 
generally  of  not  more  than  200  names  and  invariably  some  of 
them  an  presiding  as  grand  jurors  for  the  county.  That  a  num- 
ber of  them  are  also  publicans  whom  the  Crown  Solicitor  always 
directs  to  stand  aside,  and  a  large  number  of  the  remainder  reside 
in  the  Garrickmacross  district  of  the  county,  where  the  murder 
took  place.  That  the  deponent  knew  well  the  general  feeling 
of  the  people  from  the  statements  made  to  him  by  jurors  in  diffe- 
rent parte  of  the  county,  and  that  even  if  he  exercised  his  right 
of  challenge  on  behalf  of  his  client  to  the  very  fullest  extent,  he 
believed  an  unbiassed  jury  could  not  be  obtained  to  try  the  case 
in  the  county  Monaghan.  The  son  of  the  prisoner,  Peter 
McEneany,  also  deposed  to  the  strong  feeling  existing  in  the 
neighbourhood  against  the  prisoner,  and  to  the  fact  that  certain 
Crown  witnesses  refused  to  travel  in  the  same  railway  carriage 
with  any  of  the  prisoner's  family  when  on  their  way  to  give 
evidence  at  the  trial  at  Belfast.  The  Crown  Solicitor  and  the 
Sessional  Crown  Solicitor  denied  the  existence  of  a  widespread 
feeling  against  the  prisoner  in  Monaghan.  The  resident  magis- 
trate in  Monaghan  made  a  similar  statement,  and  his  affidavit 
contained  the  following  statement,  "The  said  county  is  large 
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Rbo  and  well-populated,  and  there  are  in  the  present  year  over  677 
MoEraurr   names  on  fc^e  ju^or8,  book;  I  believe  that  by  far  the  greater 

  '  number  of  persons  on  the  said  book  know  nothing  of  the 

187a  facts  of  the  alleged  murder,  and  have  hardly  ever  heard  of 
it.  As  the  locality  where  the  crime  occurred  is  considerably 
Ckaagtof  nearer  to  Dundalk  (the  assize  town  of  Louth)  than  the  town 
of  Monaghan,  it  is  much  more  likely  that  the  jurors  who  would 
be  empanelled  in  the  former  town  would  have  a  greater 
knowledge  of  the  circumstances  of  the  case,  and  be  more  subject 
to  local  and  other  influences,  than  those  who  would  be  empanelled 
in  Monaghan." 

The  Solicitor-General  {Fitzgibbon),  with  him  Holmes,  Q.C.  and 
Kisbey  for  the  Crown,  showed  cause. — There  has  not  been  a  suffi- 
cient case  made  out  on  the  affidavits  to  change  the  venue.  The 
solicitor  for  the  prisoner  has  evidently  been  going  about  among  the 
jurors  trying  to  extract  opinions  from  them  about  the  case.  No 
doubt  a  power  does  exist  in  the  Court  to  change  the  venue,  but 
it  should  not  be  exercised  until  an  abortive  trial  has  taken  place* 
No  such  abortive  trial  has  as  yet  taken  place  in  the  county 
Monaghan.  That  was  the  case  in  The  Queen  v.  Barrett  (Ir.  Rep. 
4  C.  L.  284 ;  see  Bex  v.  Holden,  5  B.  &  Ad.  347). 

Dodd  (with  him  Overend)  for  the  prisoner!  in  support  of 
conditional  order.— The  rule  of  law  upon  this  subject  is  thus 
laid  down  by  Lefroy,  C.J.  in  The  Queen  v.  Oonway  (7  Ir.  C. 
L.  Rep.  535) :  "  If  you  find  such  a  state  of  circumstances  upon 
the  facts  as  shows  that  a  large  portion  of  those  persons  who  are 
usually  called  upon  the  jury  for  the  trial  of  cases  of  this  sort  are 
placed  under  circumstances  which  make  it  presumable  that  they 
will  be  so  affected  by  prejudice  or  partiality,  or  other  sufficient 
causes,  as  to  prevent  them  giving  a  fair  and  impartial  verdict, 
the  Court  is  warranted  in  removing  the  place  of  trial."  In 
Hunt's  case  (3  B.  &  Aid.  444),  the  trial  was  removed  to  another 
county :  (See  Beg.  v.  Palmer,  5  El.  &  B.  1028.) 

O'Brien,  J. — I  cannot  disregard  the  positive  statement  in  Mr. 
Ross's  affidavit,  as  to  the  opinions  expressed  to  him.  It  has  been 
suggested  that  these  expressions  are  the  result  of  Mr.  Ross  going 
about  the  county  asking  for  them;  but  that  has  not  been  stated  in 
any  of  the  affidavits.  Mr.  Ross  states  that  on  several  occasions 
he  was  informed  by  several  jurors  that  they  were  convinced  the 
man  was  guilty.  He  states  his  conversation  with  a  gentleman, 
who  served  on  the  jury,  that  I  think  should  not  hare  been  put 
forward.  I  have  no  doubt  there  are  a  large  number  of  jurors  who 
have  a  feeling  against  the  prisoner.  I  do  not  apprehend  this  case 
will  be  drawn  into  precedent ;  if  in  any  case  the  Crown  apprehend 
a  man  will  not  receive  a  fair  trial,  that  is  a  ground  authorising  the 
Court  to  change  the  venue.  The  Court  will  decide  any  other 
case  according  to  its  circumstances. 

Fitzgerald,  J. — This  motion  was  heard  yesterday  before  my 
brother  O'Brien  and  me.  I  think  that  the  cause  shown  against 
the  order  by  Mr.  Solicitor-General  ought  to  be  allowed,  bat  my 
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brother  entertains  a  different  opinion,  I  willingly  yield  to  his 
better  judgment  and  greater  experience,  but  at  the  same  time 
desire  to  state  my  views  lest  the  order  to  be  made  should  bo 
drawn  into  a  precedent.  I  may  state  in  the  outset  that  we  are 
both  of  opinion  that  the  trial  should  not  take  place  at  Dundalk, 
and  that  the  change  of  venue,  if  any,  should  be  to  Armagh.  It 
was  urged  in  argument  that  there  was  no  instance  of  such  a 
change  in  a  capital  felony  at  the  instance  of  the  prisoner,  but  we 
entertain  no  doubt  as  to  the  authority  of  the  Court,  on  a  proper 
case  being  made,  and  I  am  prepared  to  say  that  our  authority 
should  be  exercised  not  less  freely  in  cases  of  felony  than  in  mis- 
demeanours and  more  freely  for  the  prisoner  than  for  the  prosecu- 
tor. I  am,  however,  apprehensive  that  in  making  the  order  we  go 
far  to  establish  a  very  dangerous  precedent,  and  therefore  I  state 
the  reasons  which  would  lead  me  to  refuse  the  writ  of  certiorari. 
The  case  made  for  the  prisoner  rests  entirely  on  the  affidavit  of 
Mr.  Ross,  his  solicitor,  and  on  a  few  paragraphs  only  of  that 
affidavit.  The  other  affidavits  made  to  sustain  the  motion  count 
for  nothing.  The  homicide  with  which  the  prisoner  is  charged  is 
not  agrarian,  and  there  is  nothing  connected  with  it  which  would 
produoe  any  other  feeling  than  that  of  horror  at  the  crime,  and  a 
desire  that  the  perpetrator  should  be  brought  to  justice.  I  should 
hope  that  such  is  the  view,  not  only  of  the  people  of  the  locality, 


prisoner  is  a  domestic  murder,  and  it  was  perpetrated  in  August, 
1877,  at  Magheraclone,  in  the  angle  of  the  county  of  Monaghan, 
projecting  between  the  counties  of  Cavan  and  Louth,  and  at 
a  point  distant  about  two  miles  from  Kingscourt,  in  Cavan, 
and  this  locality  is  referred  to  in  Mr.  Ross's  affidavit  as 
"the  district,"  and  embraces  but  a  very  small  and  almost  isolated 
part  of  the  county.  The  cause  was  sent  to  be  tried  at  Belfast 
at  the  last  Winter  Assizes,  and  was  tried  on  the  18th  and  19th 
days  of  December  last,  ending  in  a  disagreement  and  a  discharge 
of  the  jury.  I  have  now  to  make  some  comments  on  the 
affidavit  of  Mr.  Boss,  but  as  I  am  informed  he  is  a  very  young 
practitioner  I  should  add,  that  if  he  has  erred  it  has  been  no 
doubt  through  excess  of  zeal  for  his  client's  interest.  Mr.  Boss 
first  tells  us  that  when  the  jury  at  Belfast  was  discharged,  he  was 
informed  by  one  of  them  that  seven  of  their  body  were  for  an 
acquittal.  As  this  allegation  could  have  no  bearing  on  the 
present  motion,  the  inference  is  that  it  was  introduced  with 
another  view,  viz.,  by  giving  publicity  to  it,  to  affect  the  next 
jury  who  may  try  the  cause.  Mr.  Boss  states  in  effect,  that  being 
a  general  practitioner  in  the  county  of  Monaghan,  and  brought 
into  contract  with  the  jurors  of  the  county,  he  has  from  time  to 
time  learned  from  a  great  number  of  them  that  they  entertain 
and  have  expressed  opinions  very  adverse  to  the  prisoner.  I  do 
not  go  at  all  into  details  and  desire  to  avoid  them,  but  the 
impression  conveyed  to  my  mind  is  that  the  prisoner's  solicitor  has 
been  putting  himself  in  communication  with  numbers  of  the 
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jurors  of  the  county,  and  elicited  from  them  expressions  of 
opinion  adverse  to  the  prisoner  to  be  put  forward  soon  after  in 

  an  affidavit  to  change  the  venae.   I  need  not  point  oat  that  Bach 

1878.  a  line  of  proceeding  is  not  within  the  proper  duty  of  a  solicitor, 
Pr^fco  that  it  is  fraught  with  danger  to  the  administration  of  justice 
Gktmge  of  and  nearly  approaches,  and  may  lead  to,  the  canvassing  of  jurors, 
tume.  There  is  nothing  before  as  to  show  that  the  jurors  alluded  to 
really  entertained  the  opinion  they  are  represented  to  have 
expressed.  Again,  if  the  venue  is  to  be  changed  on  evidence  so 
obtained  and  of  such  a  character,  it  is  unnecessary  to  point  out 
how  easily  in  other  cases  following  this  precedent  a  foundation 
may  be  laid  or  fabricated  for  a  similar  motion.  But  apart  from 
the  consideration  I  have  suggested,  the  affidavit  is  not  to  me 
satisfactory-  It  gives  no  names  and  presents  no  statements 
that  can  be  specifically  answered  or  that  can  be  encountered 
even  by  a  general  direct  denial.  It  is  to  be  observed,  too,  that 
almost  all  the  allegations  in  the  affidavit  would  be  satisfied  if  we 
suppose  that  "thirty  or  forty"  of  the  county  jurors  coming 
from  the  district  had  expressed  the  adverse  opinion  which  Mr. 
Boss  describes.  The  prosecutors  have  encountered  these  general 
allegations  in  the  only  way  practicable,  viz.,  by  the  affidavits  of 
the  county  resident  magistrate  and  of  the  sessional  Crown 
solicitor,  both  gentlemen  lone  resident  in  the  county,  with  special 
means  of  information  and  of  great  experience  in  county  affairs. 
From  these  affidavits  I  am  led  to  the  conclusion  that  there  is  no 
feeling  at  all  in  the  county  other  than  is  produced  by  a  domestic 
crime  of  so  deep  a  dye,  and  that  there  is  no  well  founded  reason 
to  suppose  that  the  prisoner  would  not  receive  an  impartial  trial 
in  the  county  of  Monaghan.  The  affidavit  of  Mr.  Boss  is  to  me 
very  unsatisfactory.  The  effect  of  the  order  now  about  to  be 
made  will  be  almost  necessarily  to  postpone  the  trial  to  the  next 
Summer  Assizes,  as  we  can  accept  no  consent  from  the  prisoner, 
and  do  not  intend  to  impose  any  terms  on  him.  The  certiorari 
will  mpbably  issue  to-day,  but  there  will  be,  aocording  to 
established  practice,  six  days  for  its  return.  On  the  return  of  the 
indictment  here  a  writ  of  habeas  corpus  must  be  sued  out  to  bring 
up  the  prisoner,  and  on  his  appearance  in  this  court  he  will  be 
called  on  to  plead  de  novo,  then  notice  of  trial  must  be  given, 
the  nisi  prius  reoord  made  up,  and  jury  process  awarded. 

Venue  changed  to  Armagh. 
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HOUSE  OP  LORDS. 

March  I  and  I,  1878. 

(Before  the  Lord  Chancellor   (Cairns),  Lords  Hathmlky, 
Pznzanci,  and  Qobdon.) 

Cukdy  v.  Lindsay,  (a) 

Fraud— Property  in  goods  obtained  by  fraud — Bona  fide  purchaser. 

A  purchaser  of  a  chattel,  who  has  not  purchased  in  market  overt, 
takes  the  chattel  subject  to  any  infirmity  of  title  in  the  vendor, 
even  if  he  purchase  bona  fide  without  notice. 

A  person  of  the  name  of  A.  Blenkarn  wrote  to- the  respondents  and 
ordered  goods  of  them,  intentionally  signing  his  name  in  such  a 
manner  as  to  be  mistaken  for  Blenkiron.  There  was  a  respect- 
able firm  of  that  name,  and  the  respondents,  believing  that  they 
were  dealing  with  thai  firm,  forwarded  the  goods  to  Blenkarn. 
Blenkarn  had  no  means  of  paying  for  the  goods.  The  appellants 
afterwards  purchased  the  goods  bona  fide  from  Blenkarn. 

Held  (a  firming  the  judgment  of  the  court  below),  that  the  property 
in  the  goods  had  never  passed  from  the  respondents  and  that 
they  were  entitled  to  recover  the  value  of  them  from  the  appel- 
lants. 

Hardman  v.  Booth  (1  H.  %  0.  803  ;  7  L.  T.  Bep.  N.  8.  638) 
followed. 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Appeal 
(MftHish,  Brett,  and  and  Amphlett,  L.J  J.),  reported  in  2  Q.  B. 
Div.  96,  and  36  L.  T.  Bep.  N.S.  345,  reversing  a  decision  of  the 
Queen's  Bench  Division  (Blackburn,  Mellor,  and  Lush,  JJ.)>  re- 
ported in  1  Q.  B.  Div.  348,  and  34  L.  T.  Bep.  N.  S.  314,  in  favour 
of  the  appellants,  who  were  the  defendants  below. 

The  plaintiffs  were  linen  manufacturers  at  Belfast,  and  the 
defendants  carried  on  business  in  London.  The  action  was 
brought  for  the  conversion  of  250  dozen  cambric  handkerchiefs. 
The  case  was  tried  before  Blackburn,  J.  and  a  special  jury  in 
November,  1875. 

At  the  trial  it  appeared  that  a  person  named  Blenkarn  ordered 
goods  in  writing  from  the  plaintiff,  giving  as  his  address 

(a)  Reported  by  O.E.  Maiabi,  Esq.,  Burister-at-Lmw. 
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Cu9dt     "  Blenkarn  and  Co.,  37,  Wood-street,  and  5,  Little  Love-lane! 

Lw^at     Cheapside."   There  was  a  very  respectable  firm  of  Blenkiron 

 T'    and  Sons,  carrying  on  business  in  Wood-street,  whose  name  was 

1878.      known  to  the  plaintiffs,  and  they  supplied  the  goods  believing 

Fraud—    t'lat  *^ey  were  d0^11?        fckat  firm*    Blenkarn  had  no  means 

Proper^  in  °f  Paying  f°r  ^he  goods,  and  on  the  discovery  of  the  fraud  he  was 
good*  thereby  prosecuted  for  obtaining  goods  by  false  pretences,  and  was  con- 

obiained.  yicted.  Before  his  conviction  he  had  sold  some  of  the  goods  to 
the  defendants  in  the  ordinary  way  of  business,  and  the  defen- 
dants had  resold  them  before  the  fraud  was  discovered.  It  was 
admitted  that  they  were  bond  fide  purchasers  for  value. 

The  Queen's  Bench  Division  directed  the  verdict  to  be  entered 
for  the  defendants  on  the  ground  that  the  properly  in  the  goods 
had  passed  to  Blenkarn,  and  from  him  to  the  defendants,  but 
this  decision  was  reversed  as  above  mentioned. 

The  Solicitor-General  (Sir  H.  S.  Giffard,  Q.O.),  Benjamin,  Q.C-, 
and  B.  F.  Williams  appeared  for  the  appellants,  and  argued  that 
there  was  a  distinction  between  goods  obtained  by  larceny  and 
goods  obtained  by  fraud;  in  the  former  case  the  property  does 
not  pass,  in  the  latter  it  does.  Blenkarn  was  a  real  person, 
carrying  on  his  business  at  the  address  he  gave,  and  they  made 
the  contract  with  him,  and  delivered  the  goods  to  him  with  the 
intention  of  passing  the  property,  though  they  mistook  him  for 
someone  else.  (See  2  Buss,  on  Grimes,  4th  edit  p.  200,  and  the 
cases  there  cited.)  The  case  of  Beg.  v.  Middleton  (L.  Rep.  2  C. 
G.  B.  38;  28  L.  T.  Rep.  N.  S.  777)  shows  the  distinction  between 
false  pretences  and  larceny.  See  also  Horwood  v.  Smith  (2  T. 
Rep.  750),  and  the  recent  Act  (30  &  31  Vict.  o.  35,  s.  9),  which 
points  in  the  same  direction,  as  it  does  not  extend  the  relief 
given  to  a  bond  fide  purchaser  in  cases  of  larceny  to  cases  of  false 
pretences,  because  it  is  not  necessary.  The  result  of  the  decisidns 
is  that  a  contract  obtained  by  fraud  is  not  void  but  voidable  at 
the  option  of  the  vendor,  but  until  he  has  exercised  that  option 
the  fraudulent  purchaser  may  transfer  the  property  to  a  bond  fide 
third  party.  The  plaintiffs  parted  with  the  title  and  the  property, 
which  passed  to  Blenkarn,  and  they  intended  to  do  so ;  a  man  is 
bound  by  his  own  intention  even  in  a  case  of  fraud.  In  giving 
possession  they  gave  a  title  as  well :  (see  Pease  v.  Gloahec,  L.  Rep. 
1  P.  C.  219 ;  15  L.  T.  Rep.  N.  S.  6 ;  citing  Kingsford  v.  Merry,  11 
Ex.  577.) 

Wills,  Q.C.  and  Fullarton,  for  the  respondents,  supported  the 
judgment  of  the  Court  of  Appeal,  and  contended  that  no  contract 
had  been  entered  into  at  all,  so  that  no  title  could  be  given  to 
the  defendants. 

The  Solicitor-General  replied. 

March  4. — Their  Lordships  gave  judgment  as  follows  : 
The  Lord  Chancellor  (Cairns). — My  Lords,  you  have  in  this 
case  to  discharge  a  duty  which  is  always  a  disagreeable  one  for 
any  Court,  namely,  to  determine  as  between  two  parties,  both  of 
whom  are  perfectly  innocent,  upon  which  of  the  two  the  conse- 
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qosnees  of  a  fraud  practised  upon  both  of  them  must  fall.  In  Con* 
discharging  that  duty  your  Lordships  can  do  no  more  than  apply  Lw^Ay 

[   rigorously  the  settled  and  well-known  rules  of  law.    With  regard   

to  the  title  to  personal  property,  those  rules  may,  I  take  it,  be  1878. 
thus  expressed :  By  the  law  of  our  country  the  purchaser  of  a  /^JJjrfL 
ehsttel  takes  the  chattel  as  a  general  rule,  subject  to  what  may  Property  in 
kirn  oat  to  be  certain  infirmities  in  the  title.    If  he  purchases  the  goo£ ttorwbg 
chattel  in  market  overt,  he  obtains  a  title  which  is  good  against  obtai3^ 
ill  the  world ;  but  if  he  does  not  purchase  the  chattel  in  market 
o?ert,  and  if  it  turns  out  that  the  chattel  has  been  found  by  the 

!  person  who  professed  to  sell  it,  the  purchaser  will  not  obtain  a 
title  as  against  the  real  owner.  If  it  turns  out  that  the 
chattel  has  been  stolen  by  the  person  who  has  professed 
to  sell  it,  the  purchaser  will  not  obtain  a  title.  If  it  turns 
out  that  the  chattel  has  come  into  the  hands  of  the  person 

I    who   professed  to  sell  it  by  a  da  facto  contract,  that  is 

j  to  say,  a  contract  which  has  purported  to  pass  the  property  to  him 
from  the  owner,  then  the  purchaser  will  obtain  a  good  title,  even 

I  though  afterwards  it  should  appear  that  there  were  circumstances 
connected  with  that  contract  which  would  enable  the  original 
owner  of  the  goods  to  reduce  it  and  to  set  it  aside,  because  those 
circumstances  will  not  be  allowed  to  interfere  with  a  title  for 
fslnable  consideration  obtained  by  some  third  party  during  the 
interval  while  the  contract  remained  unreduoed.  The  question, 
therefore,  in  the  present  case,  as  your  Lordships  will  observe, 
really  becomes  the  very  short  and  simple  one  whioh  I  am  about  to 
state.  Was  there  any  contract  which,  with  regard  to  the  goods 
in  question  in  this  case,  had  passed  the  property  from  Messrs. 
Lindsay  to  Alfred  Blenkarn  ?  If  there  was  any  contract  passing 
that  property,  even  though,  as  I  have  said,  it  might  afterwards  be 
open  to  a  process  of  reduction  upon  the  ground  of  fraud,  still  in 
the  meantime  Blenkarn  might  have  conveyed  a  good  title  for 
valuable  consideration  to  the  present  appellants.  Now  there  are 
two  observations  bearing  upon  the  solution  of  that  question  which 
I  desire  to  make.  In  the  first  place,  if  the  property  in  the  goods 
passed,  it  oould  only  pass  by  way  of  contract,  there  is  nothing 
else  which  could  have  passed  the  property.  The  second  observa- 
tion is  this,  your  Lordships  are  not  here  embarrassed  by  any 
conflict  of  evidence,  or  any  evidence  whatever,  as  to  conversations 
or  as  to  acts  done ;  the  wnole  history  of  the  transaction  lies  upon 

Eiper.  The  principal  parties  concerned,  the  respondents  and 
lenkarn,  never  came  in  contact  personally ;  everything  that  was 
done  was  done  by  writing.  What  has  to  be  judged  of,  and  what  the 
jury  in  the  present  case  had  to  judge  of,  was  merely  the  conclusion 
to  be  derived  from  that  writing,  as  applied  to  the  admitted  facts  of 
the  case.  Now,  discharging  that  duty,  and  answering  that  inquiry 
what  the  jurors  have  found  in  substance  is  this :  they  have  found 
that  fay  the  form  of  the  signatures  to  the  letters  whioh  were 
written  by  Blenkarn,  by  the  mode  in  which  his  letters  and 
his  applications  to  the  respondents  were  made  out,  and  by 
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Ovkbt     the  way  in  which  he  left  uncorrected  the  mode  and  form  in 
Lw^AT     which  in  turn  he  was  addressed  by  the  respondents,  that  by 

 '    all  those  means  he  led,  and  intended  to  lead,  the  respondents 

1878.  to  believe,  and  they  did  believe,  that  the  person  with  whom  they 
f^l^  were  communicating  was  not  Blenkarn,  the  dishonest  and 
Prmrtyin  irresponsible  man,  bnt  was  a  well-known  and  solvent  house 
^oo£^«if6y  of  Blenkiron  and  Sons,  doing  business  in  the  same  street. 
^  '  Those  things  are  found  as  matters  of  fact,  and  they  are  placed 
beyond  the  range  of  dispute  and  controversy  in  the  case.  If 
that  is  so,  what  is  the  consequence  ?  It  is  that  Blenkarn  was 
acting  here  just  in  the  same  way  as  if  he  had  forged  the  signature 
of  Blenkiron  and  Sons  to  the  applications  for  goods,  and  as  if, 
when  in  return  the  goods  were  forwarded,  and  letters  were  sent 
accompanying  them,  he  had  intercepted  the  goods  and  intercepted 
the  letters,  and  had  taken  possession  of  the  goods  and  of  the 
letters  whioh  were  addressed  to,  and  intended  for,  not  himself, 
but  the  firm  of  Blenkiron  and  Sons.  Now,  stating  the  matter, 
shortly  in  that  way,  I  ask  the  question,  is  it  possible  to  imagine 
that  in  that  state  of  things  any  contract  could  have  arisen 
between  the  respondents  and  Blenkarn?  Of  him  they  knew 
nothing,  and  of  him  they  never  thought,  with  him  they  never 
intended  to  deal.  Their  minds  never,  even  for  an  instant  of 
time,  rested  upon  him,  and  as  between  him  and  them  there  was 
no  consensus  of  mind  which  could  lead  to  any  agreement,  or  to  any 
contract  whatever.  As  between  him  and  them  there  was  merely  the 
one  side  to  a  contract  where,  in  order  to  produce  a  contract,  two 
sides  would  be  required.  With  the  firm  of  Blenkiron  and  Sons 
of  course  there  was  no  contract,  for  as  to  t  hem  the  matter 
was  entirely  unknown,  and  therefore  the  pretence  of  a  contract 
was  a  failure.  The  result,  therefore,  is  this,  that  your  Lordships 
have  not  here  to  deal  with  one  of  those  cases  in  whioh  there  is  de 
facto  a  contract  made  which  may  afterwards  be  impeached  and  set 
aside  on  the  ground  of  fraud ;  but  you  have  to  deal  with  a  case 
which  ranges  itself  under  a  completely  different  chapter  of  law, 
the  case,  namely,  in  which  the  contract  never  comes  into  existence. 
That  being  so,  it  is  idle  to  talk  of  the  property  passing.  The 
property  remained,  as  it  originally  had  been,  the  property  of  the 
respondents,  and  the  title  which  it  was  attempted  to  give  to  the 
appellants  was  a  title  which  could  not  be  given  to  them.  I 
therefore  move  your  Lordships,  that  this  appeal  be  dismissed 
with  costs,  and  the  judgment  of  the  Court  of  Appeal  be 
affirmed. 

Lord  Hatherley. — My  Lords,  I  have  come  to  the  same  con- 
clusion as  that  which  has  just  been  expressed  by  my  noble  and 
learned  friend  on  the  woolsack.  The  real  question  we  have  to  con- 
sider here  is  this,  whether  or  not  any  contract  was  actually  entered 
into  between  the  respondent  l  and  a  person  named  Alfred 
Blenkarn,  who  imposed  upon  tnem  in  the  manner  described  by 
the  verdict  of  the  jury;  the  case  that  was  tried  being  one  as 
between  the  alleged  vendors  and  a  person  who  had  purchased 
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from  Alfred  Blenkarn.  Now  the  case  is  simply  this,  as  pat  by 
the  learned  judge  in  the  court  below ;  it  was  most  carefully  stated, 
as  we  might  expect  it  would  be  by  that  learned  judge  :  "  Is  it 
made  ont  to  your  satisfaction  that  Alfred  Blenkarn,  with  a 
fraudulent  intent  to  induce  customers  generally,  and  Mr.  Thomson 
in  particular,  to  give  him  the  credit  of  the  good  character  which 
belonged  to  William  Blenkiron  and  Sons,  wrote  those  letters  in 
the  way  you  have  heard,  and  had  those  invoices  headed  as  you 
have  heard  ?  and  farther  than  that,  did  he  actually  by  that 


street  T  "    Both  these  questions  were  answered  in  the  affirmative 
by  the  jury.    What  then  was  the  result  f    It  was,  that  there 
were  letters  written  by  a  man  endeavouring  by  contrivance  and 
fraud,  aa  appears  upon  the  face  of  the  letters  themselves,  to 
obtain  the  credit  of  the  well-known  firm  of  Blenkiron  and  Sons, 
Wood-street.    That  was  done  by  a  falsification  of  the  signature 
of  the  Blenkirons,  writing  his  own  name  in  such  a  manner  as 
that  it  appeared  to  represent  the  signature  of  that  firm.  And, 
farther,  his  letters  and  invoices  were  headed  "Wood-street," 
which  was  not  an  accurate  way  of  heading  them,  for  he 
occupied  only  a  room  on  a  third  floor,  looking  into  Little  Love- 
hue  on  one  side,  and  into  Wood-street  on  the  other.    He  headed 
them  in  that  way  in  order  that  by  these  two  devices  he  might 
represent  himself  to  the  respondents  as  Blenkiron  of  Wood- 
atreet.    He  did  that  purposely ;  and  it  is  found  that  he  induced 
the  respondents  by  that  device  to  send  the  goods  to  Blenkiron  of 
Wood-street.    I  apprehend,  therefore,  that  if  there  could  be  said 
to  have  been  any  sale  at  all,  it  failed  for  want  of  a  purchaser. 
The  sale,  if  made  oat  upon  such  a  transaction  as  this,  would 
have   been  a  sale  to  the    Blenkirons,  of  Wood-street,  if 
they  had  chosen  to  adopt  it,  and  to  no  other  person  whatever ; 
not  to  this  Alfred  Blenkarn,  with  whom  the  respondents  had 
not,  and  with  whom  they  did  not  wish  to  have,  any  dealings 
whatever.   It  appears  to  me  that  this  brings  the  case  completely 
within  the  authority  of  Hardman  v.  Booth  (1  H.  &  G.  803 ;  7 
L.  T.  Bep.  N.  S.  688),  where  it  was  held  that  there  was  no  real  con- 
tract between  the  parties  by  whom  the  goods  were  delivered  and  the 
oonoootor  of  the  fraud  who  obtained  possession  of  them,  because 
they  were  not  sold  to  him.    Exactly  in  the  same  way  here,  there 
was  no  real  contract  whatever  with  Alfred  Blenkarn ;  no  goods 
had  been  delivered  to  anybody  except  for  the  purpose  of 
transferring  the  property  to  Blenkiron  (not  Blenkarn) ;  there- 
fore the  case  really  in  substance  is  the  identical  case  of  Hard- 
man v.  Booth  over  again.    My  attention  has  been  called  to 
another  case  which  seems  to  have  been  decided  on  exactly 
the  same  principle  as  Hardman  v.  Booth,  and  it  is  worth  while 
referring  to  it  as  an  additional  authority  upon  that  principle  of 
law.    It  is  the  case  of  Higgons  v.  Burton  (26  L.  J.  342,  Ex.). 
There  one  Dix,  who  had  been  the  agent  of  a  responsible  firm 
thai  had  had  dealings  with  the  plaintiff  in  the  action,  was  dismissed 
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Cum     by  his  employers ;  lie  concealed  that  dismissal  from  a  customer 

Ldtobat  ^rm>  *he  pkiatiff  i&  ^e  action,  and  continued  to  obtain 

 *    goods  from  him  still  as  acting  for  the  firm.    The  goods  were 

1878.      delivered  to  him,  but  it  was  held  that  that  delivery  was  not  a 

Fraud--    delivery  to  any  person  whatever  who  had  purchased  the  goods. 

Prmrty  in  The  goods,  if  they  had  been  purchased  at  all,  would  have  been 
goodtViertby  purchased  by  the  firm  for  which  this  man  had  acted  as  agent, 

obtaimed'  but  he  had  been  dismissed  from  the  agency,  therefore  there  was 
no  contract  with  the  firm ;  there  was  no  contract  ever  intended 
between  the  vendors  of  the  goods  and  the  person  who  had  pro- 
fessed to  purchase  the  goods  as  the  agent  of  that  firm ;  and  the 
consequence  was  that  there  was  no  contract  at  all.  There,  as 
here,  an  innocent  person  purchasing  the  goods  from  the  person 
with  whom  there  was  no  contract  was  obliged  to  submit  to  the 
loss.  The  point  of  the  case  is  put  so  very  shortly  by  Pollock, 
G.B.,  that  I  cannot  do  better  than  adopt  his  reasoning :  "  There 
was  no  sale  at  all,  but  a  mere  obtaining  of  goods  by  false 
pretences ;  the  property  therefore  did  not  pass  out  of  the  plain- 
tiffs." The  other  judges  (Martin,  Bramwell,  and  Watson,  BB.) 
concurred  in  that  judgment.  Here,  I  say,  exactly  as  in  those 
cases  of  Hardman  v.  Booth  and  Higgons  v.  Burton,  there  was  no 
sale  at  all ;  there  was  a  false  representation  made  by  Blenkarn, 
by  which  he  got  goods  sent  to  him  upon  applications  from  him 
to  become  a  purchaser,  but  upon  invoices  made  out  to  the  firm  of 
Blenkiron  and  Sons.  But  no  contract  was  made  with  Blenkarn, 
nor  was  any  contract  made  with  Blenkiron  and  Sons,  because 
they  knew  nothing  at  all  about  it,  and  therefore  there  could  be 
no  delivery  of  the  goods  with  the  intent  to  pass  the  property. 
We  have  been  pressed  very  much  with  an  ingenious  mode  of 
putting  the  case  on  the  part  of  the  counsel  who  have  argued  for 
the  appellants  in  this  case,  namely,  suppose  this  fraudulent 
person  had  gone  himself  to  the  firm  from  whom  he  wished  to 
obtain  the  goods,  and  had  represented  that  he  was  a  member  of 
one  of  the  largest  firms  in  London.  Suppose  on  his  making 
that  representation  the  goods  had  been  delivered  to  him.  Now  I 
am  very  far  (at  all  events  on  the  present  occasion)  from  seeing 
my  way  to  this,  that  the  goods  being  sold  to  him  as  representing 
that  firm  he  could  be  treated  in  any  other  way  than  as  an  agent 
of  that  firm.  Or  suppose  he  had  said  :  "  I  am  as  rich  as  that 
firm.  I  have  transactions  as  large  as  those  of  that  firm.  I  have 
a  large  balance  at  my  bankers  ;"  then  the  sale  would  have  been 
a  sale  to  a  fraudulent  purchaser  on  fraudulent  representations, 
and  a  sale  which  would  have  been  capable  of  being  set  aside,  but 
still  a  sale  would  have  been  made  to  the  person  who  made  those 
false  representations ;  and  the  parting  with  the  goods  in  that  case 
might  possibly  have  passed  the  property.  But  this  case  is  an  en- 
tirely different  one.  The  whole  case,  as  represented  here,  is  this : 
from  beginning  to  end  the  respondents  believed  they  were  dealing 
with  Blenkiron  and  Sons,  they  made  out  their  invoices  to  Blenkiron 
and  Sons,  they  supposed  they  sold  to  Blenkiron  and  Sons ;  they 
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Id  in  any  way  to  Alfred  Blenkarn ;  and  therefore  Alfred  Cumdy 
i   cannot  by  so  obtaining  the  goods  have  by  any 
iy  made  a  good  title  to  a  purchaser  as  against  the  owners 
;oods,  who  had  never  in  any  shape  or  way  parted  with 
erty,  nor  with  anything  more  than  the  possession  of  it. 
Pinzahce. — My  Lords,  the  findings  of  the  jury  in  this  Properdin 
upled  with  the  evidence,  warrant  your  Lordships  in  gooStfonby 
ng  that  the  following  are  the  circumstances  under  which  0*tot"*i 
ondents  parted  with  their  goods.    Whether  by  doing  so 
aed  the  property  in  them  to  Alfred  Blenkarn  is,  I  con- 
&  real  question  to  be  determined.    The  respondents  had 
sen,  or  even  heard  of,  Alfred  Blenkarn,  when  they 

a  letter,  followed  by  several  others,  signed  in  a  manner 
"as  not  absolutely  clear,  but  which  the  writer  intended 

take,  and  they  did  take,  to  be  the  signature  of  a  well- 
tiouae  of  Blenkiron  and  Sons,  which  in  fact  carried  on 

at  No.  123,  Wood-street.  The  purport  of  these  letters 
rder  the  goods  now  in  question.  The  house  of  Blenkiron 
s  was  known  to  the  respondents,  and  it  was  also  known 
y  lived  in  Wood-street,  though  the  respondents  did  not 
le  number.  The  respondents  answered  these  letters, 
ig  their  answers  to  Blenkiron  and  Sons,  in  Wood-street, 
Mace  of  No.  123  they  directed  them  to  No.  37,  which 
number  given  in  the  letters  as  the  address  of  that  firm. 
*esult  they  sent  off  the  goods  now  in  dispute,  and  ad- 
tbem,  as  they  had  addressed  their  letters,  to  Blenkiron 
s,  No.  37,  Wood-street,  London.  It  was  not  doubted 
.ted  that  throughout  this  correspondence,  and  up  to 
r  the  time  that  the  respondents  had  despatched  their 

London,  they  intended  to  deal,  and  believed  they  were 
with  Blenkiron  and  Sons,  and  with  nobody  else;  nor 
kble  of  dispute  that  when  they  parted  with  the  possession 

goods,  they  did  so  with  the  intention  that  the  goods 
las  into  the  hands  of  Blenkiron  and  Sons,  to  whom  they 
1  these  goods.  The  goods,  however,  were  not  delivered 
riron  and  Sons,  to  whom  they  were  addressed,  but 
sir  way  into  the  hands  of  Alfred  Blenkarn,  owing  to  the 
n  Wood-street  being  given  as  No.  37  in  place  of  No;  123, 
9  which  had  purposely  been  brought  about  by  the  writer 
otters,  as  I  have  before  mentioned,  who  was  no  other 
red  Blenkarn,  who  had  an  office  at  No.  37,  Wood- 
[n  this  state  of  things  it  is  not  denied  that  the  contract 
g  which  the  respondents  thought  they  were  entering 

Blenkiron  and  Sons,  and  in  fulfilment  of  which  they 
th  their  goods  and  forwarded  them  to  what  they  thought 
ddress  of  that  firm,  was  no  contract  at  all  with  them, 
it  Blenkiron  and  Sons  knew  nothing  of  the  transaction, 
ppellants  say  it  was  a  contract  with  and  a  good  delivery 

Blenkarn,  so  as  to  pass  the  property  in  the  goods  to 
>ugh  the  goods  were  not  addressed  to  him,  and  the 
h  2 
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respondents  did  not  know  of  his  existence.  I  am  not  aware  that 
there  is  any  decided  case  in  which  a  sale  and  delivery  intended 
to  be  made  to  one  man  has  been  held  to  be  a  sale  and  delivery 
so  as  to  pass  the  property  to  another,  against  the  intent  and 
will  of  the  vendor.  And  if  this  cannot  be,  it  is  difficult  to  see 
how  the  contention  of  the  appellants  can  be  maintained.  It  was 
indeed  argued  that,  as  the  letters  and  goods  were  addressed  to 
No.  37  instead  of  No.  123,  this  constituted  a  dealing  with  the 
person  whose  office  was  at  No.  37.  But  to  justify  this  argument 
it  ought  at  least  to  be  shown  that  the  respondents  knew  that 
there  was  such  a  person,  and  that  he  had  offices  there,  whereas 
the  contrary  is  the  fact,  and  the  respondents  only  adopted  the 
number  because  it  was  given  as  the  address  in  letters  purporting 
to  be  signed  "  Blenkiron  and  Co."  I  am  unable  to  distinguah 
this  case  in  principle  from  that  of  Hardman  v.  Booth  (ubi  sup.) 
to  which  reference  has  been  made.  In  that  case  Edward  Grandell, 
who  obtained  possession  of  the  plaintiff's  goods,  pretended  to 
have  authority  to  order  goods  for  Thomas  Grandell  and  Co., 
which  he  had  not,  and  then  intercepted  the  goods  and  made 
away  with  them ;  the  Court  held  that  there  was  no  contract  with 
Thomas  Grandell  and  Co.,  as  they  had  given  no  authority,  and 
none  with  Edward  Grandell,  who  had  ordered  the  goods,  as  the 
plaintiffs  never  intended  to  deal  with  him.  In  the  present  case 
Alfred  Blenkiron  pretended  that  he  was,  and  acted  as  if  he  was, 
Blenkiron  and  Sons,  with  whom  alone  the  vendors  meant  to  deal. 
No  contract  was  ever  intended  with  him,  and  the  contract 
which  was  intended  failed  for  want  of  another  party  to  it.  In 
principle  the  two  cases  seem  to  me  quite  alike.  Another  case  of 
a  similar  kind  is  Higgons  v.  Burton  {ubi  sup.),  to  which  similar 
reasoning  was  applied.  Hypothetical  cases  were  put  to  your 
Lordships  in  argument,  in  which  a  vendor  was  supposed  to  deal 
personally  with  a  swindler,  believing  him  to  be  someone  else  of 
credit  and  stability,  and  under  this  belief  to  have  actually 
delivered  goods  into  his  hands.  I  do  not  think  it  necessary 
to  express  an  opinion  upon  the  possible  effect  of  some  cases 
which  I  can  imagine  to  happen  of  this  character,  because  none  of 
such  cases  can,  I  think,  be  parallel  with  that  which  your  Lordships 
have  now  to  decide.  For  in  the  present  case  the  respondents 
were  never  brought  personally  into  contact  with  Alfred  Blenkarn ; 
all  their  letters,  though  received  and  answered  by  him,  were 
addressed  to  Blenkiron  and  Sons,  and  were  intended  for  that  firm 
only ;  and  finally  the  goods  in  dispute  were  not  delivered  to  him  at 
all,  but  were  sent  to  Blenkiron  and  Sons,  though  at  a  wrong  address. 
This  apppeal  ought  therefore,  in  my  opinion,  to  be  dismissed. 

Lord  Gordon  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants,  0.  0.  Humphreys  and  Son. 

Solicitors  for  the  respondents,  Ashurst,  Morris,  Orisp,  and  Oo. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  May  18,  1878. 

(Before  Lord  Coleridge,  C.J.,  Mellob,  J.,  Lush,  J.,  Cleasby,  B., 

and  Lopes,  J.) 

Rio.  v.  Mobbis  Robebts.  (a) 

Perjury — Deputy  County  Court  judge — Evidence  of  appointment — 
9  %  10  Vict.  c.  95,  s.  111. 

An  indictment  for  perjury  alleged  the  offence  to  have  been  com- 
mitted  before  J.  TJ.,  then  being  and  sitting  as  the  duly  qualified 
and  appointed  deputy  judge  of  the  County  Court  of  W.  Proof 
was  given  that  the  petjury  took  place  in  the  presence  of  J.  TJ.  at 
ike  County  Court ,  and  a  certified  minute,  under  the  seal  of  the 
court,  of  the  proceedings,  was  put  in  evidence,  intituled  "  Minute 
of  judgments,  orders,  and  other  proceedings,  at  a  court  holden  at, 
tfc*,  before  J.  TJ.,  deputy  judge  of  the  said  court" 

Held,  that  there  was  sufficient  proof  of  J.  TJ.  acting  as  deputy 
judge,  and  therefore  prima  facie  evidence  of  his  appointment  as 
such. 

Held,  also,  per  Lord  Coleridge,  C.J.,  that  by  the  County  Court  Act 
(9  if  10  Vict.  c.  95,  s.  Ill),  the  minute  of  the  proceedings,  being 
made  evidence  of  the  proceedings  and  of  their  regularity,  was 
evidence  of  the  regularity  of  J.  U.'s  appointment. 

CA8E  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  London. 

The  prisoner  was  tried  before  me  at  the  Central  Criminal 
Court  on  the  10th  day  of  May  inst.  upon  an  indictment  for 
perjury. 

The  indictment  alleged  the  offence  to  have  been  committed 
before  ''Joseph  Underbill,  Esq.,  then  being  and  sitting  as  the  duly 
qualified  and  appointed  deputy  judge  of  the  County  Court  of 
Wanrickshire." 

A  minute  of  the  proceedings  of  the  County  Court  was  put  in 
as  evidence  on  the  part  of  the  prosecution,  which  was  intituled  as 
follows  : 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-  at-Law. 
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Rao.  Minute  of  judgments,  orders,  and  other  proceedings  at  a  court  holden  at  Birmingham, 

v.  in  the  county  of  Warwick,  on  the  13th  day  of  November,  1877,  before  Joseph  Under- 

Roberts.     hill,  Esq.,  deputy  judge  of  the  said  court. 

1878.         A  certificate  was  written  on  the  minute  in  these  words : 

Evidence—  ^e  hereby  certify  that  the  above  is  a  true  copy  of  an  entry  in  the  minute  book,  of 
Officer— Ap-  judgments,  orders,  and  other  proceedings  of  the  County  Court  of  Warwickshire 

pointment       holden  at  Birmingham. 

Perjury.        Dated  this  4th  day  of  December,  1877. 

Edww  Pjjm)^*™"- 

The  certificate  bore  the  seal  of  the  County  Court. 

Proof  was  also  given  that  the  alleged  perjury  took  place  in  the 
presence  of  Mr.  Underhill,  at  the  County  Court. 

An  objection  was  taken  by  the  counsel  for  the  prisoner  that 
proof  should  have  been  given  of  the  appointment  of  Mr.  Under- 
bill as  deputy  judge. 

I  overruled  the  objection  and  left  the  case  to  the  jury,  who 
convicted  the  prisoner ;  but  upon  the  application  of  the  prisoner's 
counsel  I  have  reserved  this  case  for  the  opinion  of  the  Court  for 
the  Consideration  of  Crown  Cases  Reserved, 

Whether  it  was  necessary  that  further  or  any  proof  of  the 
authority  of  the  presiding  judge  at  the  County  Court  beyond  his 
acting  in  that  capacity,  and  the  production  of  the  minute  above 
mentioned  should  have  been  given. 

(Signed)    Thomas  Chambers. 

Jelf  {Archibald  with  him)  for  the  prisoner. — The  conviction 
was  wrong.  There  was  no  proof  of  the  material  fact  that  the 
person  before  whom  the  perjury  was  alleged  to  have  been 
committed  had  authority  to  administer  an  oath.  In  other  words, 
there  was  no  sufficient  proof  the  appointment  of  the  deputy 
judge.  In  1  Hawk.  P.  C.  bk.  1,  c.  69,  s.  4,  it  is  said,  "  It  seemeth 
clear  that  no  oath  whatsoever  taken  before  persons  acting  merely 
in  a  private  capacity ;  or  before  those  who  have  taken  upon  them 
to  administer  oaths  of  a  public  nature  without  legal  authority 
for  their  so  doing ;  or  before  those  who  are  legally  authorised  to 
administer  some  kind  of  oaths,  but  not  those  which  happen  to  be 
taken  before  them ;  or  even  before  those  who  take  upon  them  to 
administer  justice  by  virtue  of  an  authority  seemingly  colourable, 
but  in  truth  unwarranted  and  merely  void,  can  ever  amount  to 
perjuries  in  the  eye  of  the  law,  because  they  are  of  no  manner  of 
force,  but  are  altogether  idle."  The  onus  of  proving  that  the 
deputy  judge  was  duly  appointed  was  upon  the  prosecutor,  and 
the  minute  produced  was  not  sufficient  evidence  thereof!  A 
County  Court  judge  has  the  power  of  appointing  a  deputy 
by  the  9  &  10  Vict.  c.  95,  s.  25,  which  enacts  "  that  in  case  of 
illness  or  unavoidable  absence,  the  cause  whereof  shall  be  entered 
on  the  minutes  of  the  Court,  it  shall  be  lawful  for  the  judge,  Ac., 
to  appoint  some  other  person,  &c."  [Lush,  J. — If  an  appoint- 
ment had  been  legally  proved  in  other  respects,  would  vou 
contend  that  it  was  necessary  to  prove  the  "cause"  thereof f  ] 
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be  necessary  to  prove  some  fact  from  which  the  cause  Rw. 
presumed.    In  the  present  case  the  prosecution  should  ^behtf 

wn  such  an  acting  as  deputy  judge  as  to  lead  to  the   

e  inference  that  the  deputy  was  properly  appointed.  1878. 
abridge,  C.J. — In  Berryman  v.  Wise  (4  T.  Rep.  366),  ^rj~ 
.  said  that  in  the  case  of  all  peace  officers,  justices  of  Q^^r— 
e,  constables,  &c,  it  was  sufficient  to  prove  that  they  pointmnt 
those  characters  without  producing  their  appointments.]  Perjury 
sases  go  to  show  that  there  must  be  evidence,  not  that 
on  acted  pro  hoc  vice,  but  that  he  had  acted  in  the 
on  former  occasions.    [Lord  Coleridge,  C.J. — Would 
end  that  if  perjury  were  committed  before  a  County 
Age  the  first  time  he  acted  that  his  appointment  should 
>lly  proved?   The  111th  section  of  9  &  10  Vict.  c.  95, 

that  the  minutes,  or  a  copy  thereof,  bearing  the  seal 
urt,  and  purporting  to  be  signed  and  certified  as  a  true 
U  be  admitted  in  all  courts  and  places  as  evidence  of  the 
igs  and  of  the  regularity  of  such  proceedings.]  The 
;  that  a  person  has  once  acted  in  a  public  capacity  is  not 

proof  that  he  has  been  regularly  appointed.  In  Rex  v. 
3  Camp.  433)  it  appeared  that  Dr.  Parson  had  acted  as 
>  for  twenty  years,  and  that  was  held  to  be  prima  facie 
only  of  his  due  appointment.  [Lord  Golebidge,  C.J. — 
9  acting  in  a  public  capacity  is  sufficient  to  make  a 
icie  case  that  the  person  so  acting  is  duly  appointed: 
v.  Gavin,  16  Q.  B.  48;  20  L.  J.  73,  Q.  B. ;  Reg  v.  Essex, 

B.  369,  7  Cox  C.  C  384).)]  The  evidence  in  the 
3ase  is  consistent  with  the  fact  that  the  barrister  acting 
y  judge  had  been  merely  asked  to  act  eo  instante  in  the 
r  case  without  any  written  or  proper  appointment. 
Coleridge,  C.J. — I  am  of  opinion  that  the  conviction 
e  affirmed.  One  of  the  best  recognised  principles  of  law, 
rcesumuniur  esse  rite  et  solemniter  acta  donee  probetur  in 
m  is  applicable  to  public  officers  acting  in  discharge  of 
ities.  The  mere  acting  in  a  public  capacity  is  sufficient 
icie  proof  of  their  proper  appointment ;  but  it  is  only  a 
icie  presumption,  and  it  is  capable  of  being  rebutted, 
tie  case  of  Ilex  v.  Verelst  that  presumption  was  rebutted 
and  the  person  who  there  had  acted  as  surrogate  for 
years,  was  proved  to  have  been  improperly  appointed. 
3  of  Rex  v.  Yerelst  is  exceedingly  like  this ;  there  the 
>r.  Parson  having  acted  as  surrogate  was  held  by  Lord 
ough,  C.J.,  to  be  sufficient  prima  facie  evidence  that  he 
r  appointed,  and  had  competent  authority  to  administer 
ana  for  that  proposition  Rex  v.  Verelst  was  referred  to  as 
r  by  Lord  Campbell,  C.J.,  in  Wolton  v.  Gavin.  But  it 
ler  shown  in  Rex  v.  Verelst  that  Dr.  Parson  had  never 
^nlarly  appointed  as  surrogate,  and  Lord  Ellenborough 
d  that  the  evidence  that  Dr.  Parson  was  not  duly 
1  a  surrogate  could  not  be  shut  out,  however  long  he 
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Rig.      might  have  acted  in  that  capacity,  and  that  the  presumption 
Roberts.    ar*sin£  fr°m  bis  act^g  only  stood  until  the  contrary  was  proved. 

  That  is  an  instructive  case,  as  showing  the  true  rule  as  to  the 

1878.  prima  facie  presumption  in  such  cases.  It  is  laid  down  in  all 
Evidence—  ^e  text  books  as  a  recognised  principle  that  a  person  acting 
Officer— Ap-  m  the  capacity  of  a  public  officer  is  prima  facie  to  be  taken  to  be 
pointntent—  so,  and  that  principle  was  adopted  by  Patteson,  J.,  in  Doe  dem. 
P*?*y-  Bowley  v.  Barnes  (8  Q.  B.  1043).  In  that  case  there  was  a 
demise  by  the  churchwardens  and  overseers  of  some  parish 
property,  and  the  fact  that  they  acted  as  churchwardens  and 
overseers  at  the  time  of  the  demise  was  held  to  be  sufficient 
prima  facie  proof  for  the  purpose  of  an  action  of  ejectment 
without  proving  their  appointment.  His  Lordship  then  referred 
to  the  decision  of  Tindal,  G.J.,  to  the  same  effect  in  Beg.  v. 
Newton  (Car.  &  Ear.  469),  and  to  Beg.  v.  Jones  (2  Camp.  131). 
This  objection,  if  it  were  good,  would  extend  very  widely,  for, 
suppose  perjury  committed  on  the  first  time  of  acting  in  his  office 
before  a  judge  or  a  recorder,  or  a  County  Court  judge,  or  any 
person  who  fills  a  responsible  public  position,  would  it  lie  on 
the  prosecution  to  show  the  appointment  of  such  an  officer  in 
the  strictest  possible  way  ?  Mr.  Jelf  has  not  satisfied  me  that 
it  would,  and  no  member  of  the  court  has  any  doubt  that  there 
is  no  ground  for  such  a  contention.  But  further  the  County 
Court  Act  (9  &  10  Vict.  c.  95),  s.  Ill,  provides  that  a  copy  of 
the  minutes  of  the  court  bearing  the  seal  of  the  court  shall  be 
evidence  of  the  proceedings  of  the  court  and  of  the  regularity 
of  such  proceedings,  and  a  copy  of  the  minutes  bearing  the 
seal  of  the  court  was  proved  which  showed  that  Mr.  Underhill 
was  acting  as  deputy  judge  of  the  courts.  The  statute  there- 
fore makes  this  evidence  of  the  regularity  of  the  proceedings 
before  bim.  The  conviction  will  therefore  be  affirmed. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


CR1MIHAL  LAW  CA8E8. 


105 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  May  11,  1878. 

(Before  Lord  Coliridgi,  O.J.,  Mellor,  J.,  Lush,  J.,  Cliasby,  B., 

and  Grovb,  J.) 

Rio.  v.  Wjbllings.  (a) 

Evidence— Admissibility  of  deposition  —  Inability  of  witness  to 
travel — Pregnancy. 

It  was  proved  that  a  witness  who  resided  fifteen  miles from  the  place 
of  trial  was  in  expectation  of  her  confinement  ana  on  the  morn- 
ing of  the  trial  was  unable  to  move  about  without  considerable 
difficulty,  and  was  then  lying  down  and  had  been  so  for  the 
greater  part  of  the  week,  though  able  to  get  up  for  a  few  minutes 
at  intervals,  and  that  she  thought  her  confinement  might  not  take 
place  until  the  middle  of  the  following  week,  but  might  also  occur 
at  any  hour.    No  medical  evidence  was  given  upon  the  subject. 

The  presiding  judge  having  admitted  her  deposition  before  the  com- 
mitting magistrate,  on  the  ground  that  she  was  so  ill  as  to  be 
unable  to  travel  within  the  meaning  of  11  12  Vict,  c.  42,  s.  17, 
this  court  upheld  his  decision. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  Worcestershire  Quarter  Sessions. 
At  the  Worcestershire  adjourned  Quarter  Sessions,  held  on  the 
7th  day  of  March,  1878,  the  above-named  prisoner  Thomas 
Wettings  (with  one  William  Mallars,  who  pleaded  guilty)  was 
indicted  and  tried  before  me  for  unlawfully  assaulting  one  Ann 
Pugh,  with  intent  her  feloniously  to  ravish  and  carnally  know. 

On  the  opening  of  the  case  the  counsel  for  the  prosecution 
applied  to  put  in  evidence  the  deposition  of  Ann  Pugh,  the 
principal  witness,  on  the  ground  that  she  was  so  ill  as  to  be  unable 
to  travel,  being  in  daily  and  hourly  expectation  of  her  confine- 
ment. 

In  support  of  his  application  he  called  the  husband  of  Ann 
Pugh,  wno  proved  that  he  resided  with  his  wife  fifteen  miles 
distant  from  the  place  of  trial,  and  that  when  he  left  his  wife  on 

v«i)  Reported  by  John  Thompson,  Esq.,  BarrUter-at-Law. 
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Reg.      that  morning  she  was  unable  to  move  about  without  considerable 
Wbximmi    difficulty ;  that  she  was  then  lying  down,  and  had  been  so  during 

  the  greater  part  of  the  past  week,  though  able  to  get  up  for  a 

1878.      few  minutes  at  intervals.    In  answer  to  a  question  from  me  the 
Evidence—  husband  stated  that  his  wife  thought  her  confinement  might  not 
Dtpotition  of  take  place  until  the  middle  of  the  following  week,  but  might,  she 
absent  witness,  also  thought,  occur  at  any  hour.    No  medical  evidence  was 
tendered. 

The  counsel  for  the  prisoner  objected  that  this  was  not  such  an 
illness  as  was  contemplated  by  the  statute  11  &  12  Yict.  c.  42, 
s.  17. 

Acting  upon  what  I  considered  my  discretionary  power  I 
decided  that  the  illness  of  Ann  Pugh  was  such  as  came  within 
the  meaning  of  the  statute,  and  that  the  foregoing  evidence  was 
sufficient  to  prove  such  illness,  and  her  deposition  was  thereupon 
admitted. 

The  prisoner  Thomas  Wettings  was  found  guilty,  and  was 
sentenced  to  be  imprisoned  and  kept  to  hard  labour  for  eighteen 
calendar  months,  and  he  is  now  in  the  Worcester  prison  in  execu- 
tion of  such  sentence. 

The  question  upon  which  I  respectfully  desire  the  opinion  of 
the  Court  is,  whether  under  the  circumstances  above  stated  the 
deposition  of  Ann  Pugh  was  properly  received  in  evidence. 

§.  W.  Hastings,  Chairman  of  the  above 
Court  of  Quarter  Sessions. 

Selfe  for  the  prisoner. — The  deposition  ought  not  to  have 
been  admitted  in  evidence.  The  11  &  12  Vict.  c.  42,  s.  17, 
enacts  (inter  alia)  that  if  upon  the  trial  of  the  accused  it  shall  be 
proved  "  that  any  person,  whose  deposition  shall  have  been  so 
taken,  is  dead  or  so  ill  as  not  to  be  able  to  travel,  and  if  it  be  also 
proved  that  such  deposition  was  taken  in  the  presence  of  the 
accused,  and  that  he  or  his  counsel  or  attorney  had  a  full  oppor- 
tunity of  cross-examining  the  witness,  &c,  it  shall  be  lawful  to 
read  such  deposition  as  evidence  in  such  prosecution."  This 
statutory  power  ought  not  to  be  extended  further  than  it  has 
already  been.  In  this  case  the  deponent  was  only  fifteen  miles 
away,  and  thought  her  confinement  might  not  take  place  for  a 
week.  In  Reg.  v.  Wilion  (1  Fos.  &  Pin.  309),  where  Willes,  J. 
admitted  the  deposition  of  a  woman  on  the  ground  that  she  was 
ill  and  unable  to  attend,  she  having  been,  it  was  stated,  delivered 
of  a  dead  child,  the  learned  Judge  said :  "  It  must  not  be  sup- 
posed that  the  fact  of  a  woman  having  been  delivered  nine  days 
ago  constitutes  an  illness  within  the  meaning  of  the  statute ;  but 
we  have  it  in  evidence  that  she  was  delivered  of  a  dead  child, 
which  would  tend  to  produce  a  morbid  state  of  body,  and  there- 
fore I  am  of  opinion  her  deposition  may  be  read/'  And  in  Reg. 
v.  Walker  (1  Pos.  &  Fin.  534)  the  same  learned  Judge  said : 
"  Illness  from  confinement  is  an  ordinary  state,  and  not  such  an 
illness  as  is  contemplated  by  the  statute.  I  have  considered  the 
question  with  my  brother  Crowder.    If  you  find  it  necessary  for 
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your  case  to  pat  in  the  deposition,  I  have  made  up  my  mind  to  Rao. 
reserve  the  question  for  the  opinion  of  the  Judges.  ...  I  think  Wkl^mqb 

it  should  be  such  an  illness  as  will  prevent  a  person  from  travel-   

ing."    In  Beg  v.  Huddersfield  (26  L.  J.  169,  M.  0.)  it  was  held  1878. 
that  pregnancy  was  not  such  "  sickness  "  as  would  prevent  the  Evidau^ 
removability  of  a  pauper.    In  Beg.  v.  Parker  and  Ashworth  (York  Deposition  of 
Summer  Assizes  1862),  where  it  was  proposed  to  put  in  the  absent  witness. 
deposition  of  a  married  woman  on  the  ground  that  she  was 
pregnant,  Mellor,  J.,  said  the  matter  had  been  much  considered 
by  the  Judges,  and  the  general  opinion  of  the  bench  was  that 
inability  to  travel  arising  from  pregnancy  alone  was  not  such  an 
illness  as  was  contemplated  by  the  statute.    No  doubt,  in  Beg. 
v.  Stephenson  (9  Cox  0.  C.  156 ;  31  L.  J.  147,  M.  C.)  it  was 
held  that  there  might  be  incidents  in  the  state  of  pregnancy 
which  would  render  a  woman  too  ill  to  travel,  and,  as  observed 
by  Erie,  G.J.,  in  delivering  the  judgment,  it  was  proved  in  that 
case  that  the  woman  was  daily  expecting  her  confinement,  and 
was  poorly  otherwise,  and  therefore  too  ill  to  travel.  The  distance 
in  that  case  was  twenty-five  miles.    In  the  present  case  no 
medical  evidence  was  given. 

Godson  for  the  prosecution. — The  present  case  is  precisely 
that  of  Beg.  v.  Stephenson,  where  it  was  decided  that  it  is  for 
the  presiding  Judge  at  the  trial  to  decide  in  his  discretion, 
whether  the  evidence  that  the  witness  is  too  ill  to  travel  is  suffi- 
cient.   [He  was  then  stopped  by  the  Court.] 

Lord  Coliridge,  C.J. — The  question  in  this  case  is  not  whether 
the  witness  was  ill  or  not,  but  whether  "  she  was  so  ill  as  not  to 
be  able  to  travel "  within  the  meaning  of  the  statute,  and  I  am 
of  opinion  that  the  conviction  should  be  affirmed,  and  that  the 
learned  chairman  at  the  trial  properly  admitted  her  deposition 
in  evidence.  We  are  all  of  opinion  as  matter  of  law  that  preg- 
nancy may  be,  not  that  it  must  necessarily  be,  in  any  particular 
case,  the  source  of  such  an  illness  as  to  bring  a  witness  within 
the  contemplation  of  the  statute.  Whether  in  the  particular 
case  the  facts  proved  bring  the  witness  within  the  statute  it  is 
for  the  presiding  Judge  to  decide.  The  presiding  Judge  has 
here  decided  that  this  was  a  case  within  the  Act,  and  we  see  no 
reason  for  saying  that  he  has  exercised  his  discretion  wrongly. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Monday,  May  18,  1878. 

(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Lush,  J.,  Cleasby,  B., 

and  Lopes,  J.) 

Reg.  v.  Gkbathead.  (a) 

False  pretences — Indictment — Evidence — Cheque. 

By  means  of  a  false  wage-sheet  the  prisoner  obtained  from  his 
master  a  cheque  for  the  amount  stated  in  the  sheet  to  pay  the 
men's  wages.  The  cheque  was  informally  drawn,  and  payment 
was  refused  by  the  bank.  The  prisoner  returned  it  to  his  master, 
telling  him  of  the  cause  of  its  non-payment,  and  the  master 
tore  it  up  and  gave  another,  which  the  prisoner  cashed  and 
appropriated  the  difference  between  whaJt  was  really  due  for 
wages  and  what  was  falsely  stated  to  be  due  in  the  wage-sheet. 

On  an  indictment  charging  prisoner  with  obtaining  8*.  6d.,  the 
actual  sum  appropriated  by  the  prisoner,  it  was  objected  that 
the  above  evidence  did  not  prove  the  charge,  for  that  he  had  by 
it  only  obtained  the  first  cheque,  which  was  a  valueless  piece  of 
paper. 

Held,  that  the  false  pretence  was  a  continuing  one,  that  the 
second  valuable  cheque  was  obtained  thereby  equally  with  the 
first,  amd  that  the  charge  was  proved. 

C^ASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
J  the  West  Riding  of  Yorkshire  Quarter  Sessions. 
The  defendant  William  Greathead  was  tried  at  the  adjourned 
General  Quarter  Sessions  of  the  peace  for  the  West  Riding  of 
Yorkshire,  held  at  Wakefield,  on  the  12th  day  of  April,  1878,  on 
an  indictment  charging  him  with  obtaining  certain  moneys  by 
false  pretences  from  John  Charles  Collins,  the  prosecutor  in  the 
indictment  mentioned. 

The  first  count  in  the  indictment  alleged  that  the  defendant 
unlawfully  obtained  on  the  12th  day  of  January,  from  the  said 
John  Charles  Collins,  8s.  6d.  in  money,  his  property,  with  intent 
to  defraud. 

The  second  count  alleged  that  the  defendant  unlawfully 
(a)  Reported  by  John  Thompson,  Esq.,  BarrUter-*t-Law. 
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obtained  on  the  2nd  day  of  February,  from  the  said  John 
Charles  Collins,  11.  in  money,  his  property,  with  intent  to 
defraud. 

On  the  trial  it  was  proved  that  the  prosecutor  engaged  the 
defendant  as  his  foreman  over  workmen  employed  by  the  prose- 
cutor, and  it  was  his  duty  to  keep  an  account  of  the  work  done 
by  the  several  workmen  (who  were  paid  by  time)  and  of  the 
wages  due  to  them,  and  on  the  Saturday  of  each  week  to  lay 
before  the  prosecutor  a  wage-sheet,  showing  the  names  of  the 
different  workmen  employed  and  the  number  of  days  each  man 
had  worked  during  the  week,  and  the  amounts  due  to  them 
respectively,  upon  the  production  of  which  wage-sheet,  and 
acting  upon  such  wage-sheet  as  correct,  the  prosecutor  paid  the 
amount  either  by  cash  or  by  cheque  upon  his  bankers. 

On  the  Saturday  of  the  week  ending  the  12  th  day  of  January, 
the  defendant  madegout  the  usual  wage-sheet  and  presented  it 
to  the  prosecutor,  in  which  sheet  a  workmen  of  the  name  of 
Cookson  was  represented  to  have  worked  five  and  a  half 
days  and  to  be  entitled  to  the  snm  of  11.  8*.  9*2.,  and  another 
workman  of  the  name  of  Wells  was  represented  to  have 
worked  a  like  number  of  days  and  to  be  entitled  to  a  like 
amount. 

It  was  proved  by  the  prosecutor  that  Cookson  had  worked 
only  four  and  a  half  days  in  that  week,  and  not  five  and  a  half 
days,  and  was  entitled  for  work  done  in  that  week  to  the  sum  of 
19*.  6d.,  and  not  II.  3*.  9<2.,  as  appeared  by  the  wage  sheet,  and 
that  Wells  had  also  only  worked  four  and  a  half  days,  and  was 
also  only  entitled  to  19*.  6(2.,  and  not  1 1.  3*.  9d.,  as  appeared  by 
the  wage-sheet,  and  that  the  total  sum  appearing  by  the  wage- 
sheet  for  the  week  as  61.  16*.  6(2.,  included  the  two  sums  of 
4*.  3d.  respectively,  being  the  difference  between  the  before- 
mentioned  two  sums  of  19*.  6(2.  and  II.  3*.  9(2.,  and  that  there- 
fore the  sum  of  8*.  6d.  was  not  due  as  appeared  by  the  said 
wage-sheet. 

The  prosecutor,  relying  on  the  accuracy  of  the  wage-sheet  by 
the  false  pretence  set  out  in  the  first  count  of  the  indictment, 
paid  the  total  amount  appearing  due  on  the  wage-sheet  by  a 
cheque  on  his  bankers,  but  on  presentation  for  payment  at  the 
bank  it  was  found  that  there  was  a  material  omission  in  the  body 
of  the  cheque,  and  the  same  was  sent  back  to  the  prosecutor  by 
the  defendant,  and  the  defendant  informed  the  prosecutor  of  the 
fact,  whereupon  the  prosecutor  tore  up  the  cheque  and  gave 
another  cheque  to  the  defendant  for  the  same  amount  in  lieu  of 
the  first,  which  second  cheque  was  presented  by  the  defendant  to 
the  bank  and  duly  honoured  and  cashed,  and  the  proceeds  paid  to 
the  prisoner,  who  applied  the  8*.  6(2.  to  his  own  use,  but  properly 
disposed  of  the  remainder. 

There  was  no  evidence  of  any  further  pretence  at  the  time  the 
defendant  received  the  last-mentioned  cheque.  Unless  the  objec- 
tion raised  on  behalf  of  the  prisoner  hereinafter  set  forth  was 
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Rn  valid  there  was  ample  evidence  to  go  to  the  jury  on  the  oharge 
Grbatukad.  men^one^  *n  the  fr*st  count  of  the  indictment. 

  Further  evidence  was  given  and  facts  proved  in  support  of  the 

1878.      second  count  of  the  indictment  charging  the  defendant  with 
?akt — etences  °btaining  a  farther  sum  by  false  pretences  on  the  2nd  day  of 
— l^dence?  February,  and  it  was  not  contended  on  behalf  of  the  defendant 
that  there  was  no  evidence  to  go  to  the  jury  on  that  count. 

At  the  close  of  the  case  for  the  prosecution  it  was  objected  by 
defendant's  counsel  that  the  evidence  failed  to  support  the  first 
count  of  the  indictment,  on  the  ground  that  the  whole  matter  was 
determined  on  the  handing  over  the  first  cheque,  and  that  instead 
of  obtaining  the  sum  of  8#.  6d.  by  false  pretences  the  defendant 
had  only  obtained  a  piece  of  paper  purporting  to  be  a  cheque  of 
the  value  of  61.  16*.  6d.,  which  was  of  no  value.  And  it  was 
further  contended  that  there  was  no  evidence  at  the  time  of  the 
defendant  receiving  the  second  cheque  to  show  what  was  passing 
in  the  prosecutor's  mind,  as  it  might  have  been  given  to  remedy 
the  first  cheque,  and  sustain  the  prosecutor's  credit. 

It  was  contended  on  behalf  of  the  prosecution  that  there  was  a 
continuing  pretence. 

I  overruled  the  objection  of  the  defendant's  counsel,  but 
reserved  the  point  and  left  the  case  to  the  jury. 

The  jury  found  a  general  verdict  of  guilty,  and  after  it  was 
objected  that  the  verdict  ought  to  have  been  entered  upon  the 
counts  respectively,  I  sentenced  the  prisoner  to  four  months 
imprisonment  with  bard  labour.  I  agreed  to  admit  him  to  bail, 
but  bail  was  not  forthcoming. 

The  question  for  the  consideration  of  the  Court  of  Crown 
Cases  Reserved  is  whether  on  the  above  facts  the  conviction 
should  be  quashed.  Henry  Leatham,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  Coleridge,  C.J. — The  circumstances  of  this  case  are 
shortly  these :  The  prisoner  presented  a  false  wage-sheet  to  his 
master,  the  prosecutor,  and  thereby  got  from  him  a  cheque  for 
the  purpose  of  paying  the  men's  wages  as  stated  in  the  wage- 
sheet.  He  presented  the  cheque  to  the  bank,  and  could  not  get 
it  cashed,  as  there  was  a  material  omission  in  the  body  of  it. 
The  prisoner  returned  that  cheque  to  the  prosecutor  and  told  him 
of  the  omission,  and  the  prosecutor  thereupon  tore  it  up  and  drew 
another,  which  he  gave  to  the  prisoner.  The  prisoner  cashed  the 
second  cheque  and  appropriated  to  his  own  use  the  difference 
between  the  actual  amount  of  the  wages  and  the  amount  falsely 
stated  in  the  wage-sheet.  Nothing  was  said  by  the  prosecutor, 
but  he  merely  substituted  the  good  cheque  for  the  informal  one. 
Now,  the  good  sense  of  the  thing  is,  that  the  false  pretence 
npon  which  the  first  cheque  was  given  continued  in  force, 
and  was  the  acting  motive  which  influenced  the  prosecutor's 
mind  in  giving  the  second  cheque.  The  conviction  will,  there- 
fore, be  affirmed. 
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Lush,  J. — I  am  of  the  same  opinion.   This  was  merely  the  R*>. 
substitution  of  a  second  cheque  for  the  first,  and  it  was  given  and  q^J^,, 

obtained  on  the  same  false  pretences  as  the  first.   

The  rest  of  the  Court  concurred.  1878, 

Conviction  affirmed.  Fah~tence* 
— Evidence, 
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Saturday,  May  11,  1878. 

(Before  Lord  Coleridge,  C.  J.,  Mellor,  J.,  Lush,  J.,  Cleasbt,  B., 

and  Grove,  J.) 

Reo.  v.  Jarman.  (a) 

False  pretences — Indictment — Proof — Note  of  a  non-existing  bank. 

The  prisoner  was  convicted  of  attempting  to  obtain  a  sewing 
machine  by  false  pretences.  The  indictment  alleged  thai  the 
prisoner  did  falsely  pretend  that  a  paper  partly  in  print  and 
partly  in  toriting,  produced  by  the  prisoner  to  the  prosecutor  and 
purporting  to  be  a  bank  note  for  the  payment  to  the  bearer  of  hi., 
was  then  a  good,  genuine,  and  available  order  for  the  payment 
of  the  sum  of  hi.,  and  was  then  of  the  value  of  hi.,  8cc. ;  by 
means  of  which  false  pretence  the  prisoner  did  unlawfully 
attempt  to  obtain  a  sewing  machine.  The  evidence  was  that  the 
prisoner  bargained  for  the  purchase  of  the  sewing  machine  for 
35*.,  and  said  that  a  friend  had  told  her  to  get  one  and  had 
sent  her  the  money  to  pay  for  it,  and  at  the  same  time  gave  a 
worthless  bank  note  for  hi.,  payable  to  the  bearer,  of  t/w  Devon- 
shire  Bank,  which  had  stopped  payment  many  years  ago.  The 
prisoner  knew  at  the  time  that  the  bank  had  stopped  payment 
and  that  the  note  was  of  no  value. 

Held,  that  the  indictment,  though  inartifidally  framed,  sufficiently 
alleged  that  the  prisoner  falsely  represented  the  note  to  be  a  good 
and  genuine  note  of  an  existing  bank,  and  of  the  value  of  hi., 
and  that  the  evidence  supported  the  conviction. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Recorder  of 
the  city  of  Exeter. 
At  the  Quarter  Sessions  for  the  city  and  county  of  the  city  of 


(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Exeter,  holden  at  Exeter,  on  the  4th  day  of  April,  1878,  Jane 
Jarman  was  convicted  before  me  of  having  attempted  to  obtain 
goods  by  false  pretences. 

The  indictment  charged  that  the  said  Jane  Jarman  unlawfully, 
knowingly,  and  designedly  did  falsely  pretend  to  James  Turner, 
that  a  certain  paper,  partly  in  print  and  partly  in  writing,  pro- 
duced by  the  said  Jane  Jarman  to  the  said  James  Turner,  and 
purporting  to  be  a  bank  note  for  the  payment  to  the  bearer  of 
the  sum  of  5/.,  was  then  a  good,  genuine,  and  available  order  for 
the  payment  of  the  sum  of  5i.,  and  was  then  of  the  value  of  bl. 
By  means  of  which  said  false  pretence  the  said  Jane  Jarman  did 
then  unlawfully  attempt  to  obtain  from  the  said  James  Turner 
one  chainstitch  sewing  machine  of  the  goods  and  chattels  of 
Messieurs  Taylor  and  others,  with  intent  thereby  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  paper  partly  in  print  and 
partly  in  writing  was  not  then  a  good,  genuine,  and  available 
order  for  the  payment  of  the  sum  of  bl.,  nor  was  the  same  then 
of  the  value  of  51.,  as  she,  the  said  Jane  Jarman,  then  well  knew 
at  the  time  when  she  did  so  falsely  pretend  as  aforesaid,  against, 
Ac. 

The  evidence  was  that  the  prisoner  went  to  the  shop  of 
Messieurs  Taylor  and  Co.,  and  bargained  with  their  manager, 
James  Turner,  for  the  purchase  of  one  of  their  chainstitch  sewing 
machines  for  the  snm  of  35s. ;  that  she  said  a  friend  had  told  her 
to  get  one  of  them,  and  had  sent  her  the  money  to  pay  for  it,  and 
at  the  same  time  gave  him  a  bank  note  for  the  purpose  of  paying 
for  it,  which  was  partly  in  print  and  partly  in  writing,  and  of 
which  the  following  is  a  copy : 

No.  A.  914,  Devonshire  Bank,  £  Five. 

I  promise  to  pay  the  bearer  on  demand  £5  value  received. 

Exeter.  5th  day  of  November,  1817.  914. 

For  Williams,  Oann,  Searle,  and  Oo. 
Five  pounds.  John  Seazie. 

That  the  said  James  Turner  told  her  that  the  note  was  worthless, 
and  that  he  should  detain  it. 

That  the  bank  had  stopped  payment  many  years  ago,  and  that 
the  notes  of  the  bank  were  of  no  value. 

There  was  ample  evidence  to  go  to  the  jury  that  the  prisoner 
knew,  when  she  tendered  the  notes  to  James  Turner,  that  the 
bank  had  stopped  payment,  and  that  the  note  was  of  no  value, 
and  that  she  tendered  the  note  with  intent  to  defraud.  There 
was  no  further  evidence  of  any  false  pretence  by  words. 

I  was  of  opinion  that  the  said  note  was  not  an  order  for  the 
payment  of  money,  and  that  there  was  no  evidence  to  support  the 
allegation  in  the  indictment  that  the  prisoner  falsely  pretended 
that  the  said  paper  was  a  good,  genuine,  and  available  order  for 
the  payment  of  bl.,  and  I  entertained  some  doubt  whether  there 
was  evidence  for  the  jury  to  support  the  indictment,  and  whether, 
having  regard  to  the  want  of  proof  of  the  alleged  false  pretence 
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that  the  said  paper  was  an  order  for  the  payment  of  money,  the 
indictment  was  sufficient  to  sustain  a  conviction.  But  I  left  the 
case  to  the  jury*  directing  them  to  find  the  prisoner  guilty  if  the 
evidence  satisfied  them  that  she  knew,  when  she  tendered  the 
note  to  James  Turner,  that  the  bank  had  stopped  payment,  and 
thai  the  note  was  of  no  value. 

The  jury  found  the  prisoner  guilty,  and  I  postponed  judgment, 
and  discharged  the  prisoner  on  recognizance  of  bail  to  appear  at 
the  next  quarter  sessions  for  the  said  city  and  county  and  receive 
judgment,  and  I  have  stated  this  case  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved  as  to  whether  there  was  evidence 
for  the  jury  to  support  the  indictment,  and  whether  the  indict- 
ment was  sufficient  to  sustain  the  conviction,  and  whether  the 
conviction  ought  to  be  affirmed  or  quashed. 

C.  G.  Pridbaux,  Recorder  of  Exeter. 

No  counsel  appeared  on  either  side. 

Lord  Coluudge,  C.J. — I  am  of  opinion  that  the  conviction 
should  be  affirmed.  The  case  states  that  the  prisoner  was  con- 
victed of  having  attempted  to  obtain  goods  by  false  pretences. 
And  the  indictment  alleges  that  the  prisoner  unlawfully,  know- 
ingly, and  designedly,  did  falsely  pretend  to  the  prosecutor  that 
a  certain  paper,  partly  in  print  and  partly  in  writing,  produced  by 
the  prisoner  to  the  prosecutor  and  purporting  to  be  a  bank  note 
for  the  payment  to  the  bearer  of  52.,  was  then  a  good,  genuine, 
and  available  order  for  the  payment  of  the  sum  of  5Z.,  and  was 
then  of  the  value  of  5Z.,  by  means  of  which  said  false  pretences 
the  prisoner  did  then  unlawfully  attempt  to  obtain  from  the 
prosecutor  a  sewing-machine  with  intent  to  defraud.  Without 
saying  that  the  words  of  the  indictment  describe  the  legal  effect 
of  this  document  (and  I  do  not  pause  to  inquire  whether  they 
give  a  strictly  accurate  description  of  it — it  may  be  they  do 
not),  yet  the  ingredients  of  the  offence  appear  to  me  to  be  set 
out  in  the  indictment.  It  does,  I  think,  sufficiently  state  that 
the  prisoner  attempted  by  false  pretences  to  obtain  the  property 
of  the  prosecutor  with  intent  to  defraud  and  that  she  falsely 
pretended  that  a  piece  of  paper,  which  she  produced  to  the  pro- 
secutor, was  a  gennine  note  of  a  bank  then  existing  and  having 
power  to  issue  notes.  It  was  proved  that  there  was  no  such 
existing  bank  and  that  the  prisoner  knew  this  and  that  the  note 
was  of  no  value. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  18,  1878. 

(Before  Lord  Coleridge,  C.J.,  Mellob,  J.,  Lush,  J.,  Cliasbt,  B., 

and  Lopes,  J.) 

Reg.  v.  Young,  (a) 

Rape — Married  woman  asleep — Belief  that  the  prisoner  was  her 

husbcmd. 

While  a  married  woman  was  asleep  in  bed  with  her  husband,  the 
prisoner  got  into  the  bed  and  proceeded  to  have  connection  with 
her,  she  being  then  asleep.  When  she  awoke,  she  at  first  thought 
he  was  her  husbcmd,  but  on  hearing  him  speak,  and  seeing  her 
husband  at  her  side,  she  fltmg  the  prisoner  off,  and  called  out 
to  her  husband,  when  the  prisoner  ran  away. 

Held  the  prisoner  was  guilty  of  the  crime  of  rape. 

CASE  stated  for  the  opinion  of  this  Court  by  Huddleeton,  B. 
The  prisoner,  John  Young,  was  indicted  for  a  rape  upon 
Johanna  Hurley. 

The  evidence  proved  that  the  prosecutrix,  a  married  woman, 
being  partially  under  the  influence  of  drink  on  the  2nd  day  of 
Feb.  1878,  went  to  bed  in  her  lodgings  in  the  Seven  Dials  with 
her  youngest  child  about  nine  o'clock ;  her  husband  with  another 
child  came  home  about  midnight. 

About  four  o'clock  in  the  morning,  when  all  four  were  asleep, 
the  prisoner  entered  the  room,  the  door  not  having  been  looked, 
got  into  the  bed,  in  which  were  the  prosecutrix,  her  husband,  and 
the  two  children,  and  proceeded  to  have  connection  with  the 
prosecutrix,  "  she  being  at  the  time  asleep.  When  she  awoke/'  (b) 
at  first  the  prosecutrix  thought  that  it  was  her  husband,  but 
on  hearing  the  prisoner  speak  she  looked  round,  and  seeing  her 
husband  by  her  side,  she  immediately  flung  the  prisoner  off  her, 
and  called  out  to  her  husband. 

The  prisoner  ran  away,  but  before  he  could  make  his  escape  he 
was  secured  by  a  police-constable.  None  of  the  parties  had  ever 
seen  the  prisoner  before. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

(6)  The  words  between  the  inverted  commas  were  added  by  Huddleeton,  R,  on 
being  consulted  by  the  Court  during  the  argument,  to  dear  up  an  ambiguity  that  had 

Iteen  suggested  by  the  case  as  previously  stated. 
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In  answer  to  questions  put  by  me  the  jury  found  that  the  pro-  Rk. 
secatrix  did  not  consent  before,  after,  or  at  the  time  of  the  v- 
prisoner's  having  connection  with  her,  that  it  was  against  her  opyq' 
will,  and  that  the  conduct  of  the  prosecutrix  did  not  lead  the  1878. 
prisoner  to  the  belief  that  she  did  consent.  ~^  . 

I  put  the  last  question  to  the  jury  in  consequence  of  what  fell 
from  Denman,  J.,  in  Beg.  v.  Flattery  (2  Q.  B.  Div.  410-414 ; 
13  Cox  0.  C.  38). 

Upon  these  findings  I  directed  a  verdict  of  guilty,  but  reserved 
the  question  as  to  whether  the  conviction  was  right,  the  Court  of 
Criminal  Appeal  in  Reg.  v.  Flattery  having  expressed  a  desire 
that  the  case  of  Reg.  v.  Barrow  (L.  Rep.  1  C.  C.  R.  156 ;  28  L. 
J.  20,  M.  C. ;  11  Cox  C.  C.  191),  should  be  reconsidered :  (See 
Beg.  v.  Olarke,  Den.  C.  C.  897 ;  24  L.  J.  25,  M.  C.  ;  6  Cox. 
C.  C.  412 ;  Reg.  v.  Jackson,  R.  &  R.  487.) 

J.  W.  HUDDLBSTON. 

No  counsel  appeared  for  the  prisoner. 

Lilley  for  the  prosecution. — The  conviction  was  right.  In  Beg. 
r.  Complin  (1  Den.  C.  C.  89;  1  Cox  C.  C.  220),  where  the 
prisoner  made  the  prosecutrix,  a  girl  aged  thirteen,  drunk,  and 
whilst  she  was  insensible  violated  her  person,  it  was  held  that  a 
rape  was  committed  without  the  consent  and  against  the  will 
of  the  prosecutrix,  although  the  jury  found  that  the  liquor 
was  given  to  her  for  the  purpose  of  exciting  her  and  then 
having  sexual  intercourse  with  her,  and  not  for  the  purpose  of 
rendering  her  insensible.  [Cluasby,  B. — In  that  case  the  girl 
was  insensible  and  incapable  of  consenting.  This  case,  as  stated, 
says,  "The  prosecutrix  at  first  thought  it  was  her  husband/' 
and  leads  to  an  impression  that  she  at  first  consented.  In 
Beg.  y.  Olarke  (6  Cox  C.  C.  412)  it  was  held  that  if  a 
married  woman  consents,  under  the  belief  that  the  man  is  her 
husband,  the  man  cannot  be  convicted  of  rape.]  [Mellob,  J. — 
The  jury  found  that  the  prosecutrix  did  not  consent  before, 
after,  or  at  the  time  of  the  prisoner's  having  connection 
with  her,  that  it  was  against  her  will,  and  that  the  conduct 
of  the  prosecutrix  did  not  lead  the  prisoner  to  the  belief  that  she 
did  consent.  Lush,  J. — I  will  go  and  speak  to  Baron  Huddles- 
ton  as  to  this  (a).]  In  Beg.  v.  Mayers  (12  Cox  C.  C.  311) 
Lash,  J.,  held  that  if  a  man  has  or  attempts  to  have  connection 
with  a  woman  while  she  is  asleep,  it  is  no  defence  that  she  did  not 
resist. 

On  the  return  of  Lush,  J. 

Lord  Colekedgi,  C.  J.  said. — We  are  all  of  opinion  that  the 
addition  made  by  the  learned  Baron  to  the  statement  of  this  case 
pats  an  end  to  any  doubt  as  to  the  case,  under  the  circumstances, 
being  clearly  one  of  rape. 

The  rest  of  the  Court  concurred.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  June  29,  1878. 

(Before  Cockburn,  C.J.,  Pollock,  B.,  Field,  J.,  Huddlistoh,  B., 
and  Lindliy,  J.) 

Reg.  v.  Petch.  (a) 

Larceny — Wild  rabbits — Taking  and  carrying  away — Possession. 

The  prisoner  was  employed  to  trap  wild  rabbits,  and  it  was  his 
duty  to  take  them,  when  trapped,  to  the  head  keeper.  Contrary  to 
Ms  duty  he  trapped  from  time  to  time  rabbits,  and  took  them 
to  another  part  of  the  land  and  placed  them  in  a  bag  with 
intention  of  appropriating  them  to  his  own  use,  which  another 
keeper  observing,  went  and  took  some  of  the  rabbits  out  of  the 
bag  during  the  prisoner's  absence  and  nicked  them  and  put  them 
into  the  bag.  His  reason  for  nicking  them  was  thai  he  might 
know  them  again.  The  prisoner  afterwards  took  away  the  bag 
and  the  rabbits : 

Held,  that  the  act  of  the  keeper  in  nicking  the  rabbits  was  no  reduc- 
tion of  them  into  the  possession  of  the  master,  so  as  to  make  the 
prisoner  guilty  of  stealing  them. 

THIS  was  a  case  reserved  for  the  opinion  of  this  Court  by 
B.  B.  Hunter  Rodwell,  Esq.,  Q.C.,  M.P.,  the  Chairman  of 
the  second  court  of  the  West  Suffolk  Quarter  Sessions. 

The  prisoner  was  indicted  under  the  statute  24  &  25  Vict.  c. 
96,  sect.  67,  for  larceny,  as  a  servant  to  the  Maharajah  Dhuleep 
Sing,  of  sixty-one  dead  rabbits,  the  property  of  his  master. 
There  was  also  a  count  for  receiving. 

The  prisoner  was  employed  by  the  Maharajah  to  trap  rabbits 
,  upon  a  part  of  his  estate,  and  it  was  the  duty  of  the  prisoner 
forthwith  to  take  daily  the  rabbits  so  trapped  to  the  head  keeper. 

On  the  morning  of  the  9th  day  of  February,  about  half-past 
eleven,  an  under-keeper  named  Howlett,  also  employed  by  the 
Maharajah,  was  out  on  his  beat  in  the  parish  of  North  Stowe, 
where  he  observed  the  prisoner  go  three  or  four  times  from  the 

K laces  where  his  rabbit  traps  were  set  to  a  spot  near  a  furse 
ush  on  his  beat.    On  examining  this  later  in  the  day,  he  found 

(a)  Reported  by  John  Thompson,  Esq.,  B*rriiter-at-Lftw 
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sixty-one  dead  rabbits  in  a  bag  bidden  in  a  bole  in  the  earth  near  Rw. 
the  furze  bash.    Howlett  took  twenty  of  the  rabbits  out  of  the  p^J^ 
bag  and  marked  them  by  cutting  a  small  slit  under  the  throat. 
He  then  replaced  them  in  the  bag,  and  covered  it  up  in  the  hole  1878. 
in  the  ground  as  before.   In  cross-examination  Howlett  said  that  rJZZL 
his  reason  for  marking  the  rabbits  was  that  he  might  know  them  wudraUiu 
again.  —Evidence. 

Early  on  the  following  Sunday  morning  the  prisoner  was  seen 
by  Howlett  and  a  police  constable,  who  had  been  watching  the 
spot,  to  take  the  rabbits  from  the  hole  in  the  ground  and  put 
them  in  his  cart,  and  he  was  driving  the  cart  away  along  the  road 
in  a  contrary  direction  to  the  head  keeper's  house,  where  he 
should  hare  deposited  them,  when  he  was  stopped  and  taken  into 
custody  by  the  police. 

Counsel  for  the  prisoner  contended  that  there  was  no  evidence 
to  go  to  the  Jury  of  the  larceny  charged  in  the  indictment,  and  * 
referred  to  Meg.  v.  Townley  (L.  Hep.  1  C.  C.  R.  315 ;  12  Cox 
0.  C.  59). 

The  Court,  however,  held  that  there  was  evidence  to  go  to  the 
jury  of  larceny,  and  that  the  present  case  was  distinguishable 
from  that  of  Beg.  v.  Townley,  in  consequence  of  the  continuity  • 
of  the  possession  having  been  broken  by  Howlett,  the  servant  of 
the  Manarajah,  he  having  taken  twenty  of  the  rabbits  out  of  the 
bag  and  marked  them  as  described. 

The  Court  agreed  with  the  contention  of  counsel  for  the 
prisoner  that  there  was  no  evidence  of  any  intention  on  the  part  *  ^ 
of  the  prisoner  to  abandon  possession  of  the  rabbits  and  this 
point  was  not  left  to  the  jury. 

The  Court  left  the  case  generally  to  the  jury,  who  found  the 
prisoner  guilty  of  the  larceny  charged,  and  the  prisoner  was 
sentenced  to  three  months'  imprisonment  with  hard  labour; 
execution  of  the  judgment  was  respited  until  the  decision  of  this 
Court. 

The  Court  reserved  for  the  opinion  of  this  Court  the  question 
whether,  upon  these  facts,  the  prisoner  was  properly  convicted  of 
the  larceny  charged. 

Kingsford  (Maiden  with  him).— The  conviction  was  wrong. 
There  was  no  larceny  here.  -  "  Theft  may  be  committed  by  taking 
and  carrying  away  without  the  consent  of  the  owner  (even  if  he 
knows  and  affords  facilities  for  the  commission  of  the  offence)  of 
anything  which  is  not  in  the  possession  of  the  thief  at  the  time 
when  the  offence  is  committed,  whether  it  is  in  the  possession  of 
any  other  persona  or  not  .  ...  If  the  thing  taken  and  carried 
away  m  for  the  first  time  rendered  capable  of  being  stolen  by  the 
act  of  taking  and  carrying  away,  and  if  the  taking  and  carrying 
away  are  one  continuous  act,  such  taking  and  carrying  away  is 
not  theft,  except  in  the  cases  provided  for  in  Arts.  826,  327.  It 
that  the  taking  and  carrying  away  are  deemed  to  be 
nous,  if  the  intention  to  carry  away,  after  a  reasonable  time, 
st  the  time  of  taking : "    (Sir  J.  P.  Stephen's  Dig.  Crim. 
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Law,  Art.  296.)  In  this  case  the  rabbits  were  always  in  the 
prisoner's  possession  and  never  in  that  of  the  master,  and  that 

  being  so,  Reg.  v.  Townley  is  an  authority  that  the  prisoner  is  not 

1878.  guilty  of  larceny.  This  continuity  of  possession  of  the  rabbits 
was  not  broken  by  the  act  of  Howlett  going  and  nicking  the 
WUdrMiu  rabbits.  This  was  done  for  the  purpose  of  identifying  them,  not 
—Evidence,  for  reducing  them  into  the  possession  of  the  master.    [Fold,  J. 

— And  with  the  intention  that  the  prisoner  shonld  have  possession 
of  them.]  The  distinction  taken  by  the  Chairman  is  not  con- 
sistent with  the  facts.  The  judgment  of  Blackburn,  J.,  in  Beg. 
v.  Townley  was  referred  to,  and  also  the  case  of  Beg.  v.  Bead 
(14  Cox  C.  C.  17 ;  L.  Rep.  3  Q.  B.  Div.  131.) 

No  counsel  appeared  for  the  prosecution. 

Cockbubn,  C.J. — This  conviction  must  be  quashed.  The 
case  is  really  governed  by  that  of  Beg.  v.  Townley,  where  the 
law  on  the  subject  is  fully  stated  in  the  judgment  of  Blackburn,  J. 
At  common  Law,  to  constitute  larceny  it  was  necessary  that 
there  should  be  a  taking  and  carrying  away  of  the  chattel.  And 
among  the  instances  put  in  the  old  books  are  those  of  growing 
trees,  and  lead  fixed  to  a  building,  which  constitute  part  of  the  free- 
hold, where  a  severance  was  necessary  to  turn  them  into  chattels, 
and  unless  there  was  an  interval  between  the  one  act  of  turning  them 
into  chattels  and  the  other  act  of  taking  them  away,  during  which 
there  was  a  change  in  the  possession  from  the  person  who 
t  severed  them  to  that  of  the  owner,  the  final  act  of  carrying  them 
away  by  the  person  who  severed  them  did  not  form  the  subject- 
matter  of  larceny.  So  in  the  present  case,  although  property  in 
wild  animals,  as  decided  in  Blades  v.  Higgs  (11  H.  of  L.  Cas. 
621)  becomes  that  of  the  owner  by  being  killed  on  his  land,  it 
does  not  follow  that,  when  a  man  without  right  goes  upon  the 
the  land  and  kills  wild  animals  they  become  so  reduced  into  the 
possession  of  the  owner  of  the  land  as  to  render  the  man  liable  to 
the  charge  of  larceny  for  carrying  them  away.  In  Beg  v.  Read  the 
principle  was  the  same  as  that  which  governs  this  case.  It  is  true 
that  in  that  case  the  prisoner  was  employed  to  trap  rabbits,  and 
had  authority  to  kill  rabbits,  and  that  availing  himself  of  that 
authority,  he  trapped  and  killed  rabbits,  but  that  was  not  in 
fulfilment  of  his  duty,  but  with  the  intention  of  taking  the  rabbits 
for  his  own  purposes  and  not  for  his  master.  He  reduced  them 
into  his  own  possession  and  not  that  of  his  master.  In  no  sense 
t  did  he  reduce  them  into  the  possession  of  his  master,  for  he  took 
them  direct  from  the  trap  to  where  the  bag  was  oonoealed  and 
put  them  into  his  bag.  The  only  circumstance  that  appears  to 
distinguish  this  case  is  the  fact  that  the  keeper  Howlett  marked 
some  of  the  rabbits,  but  that  was  done,  not  with  the  intention  of 
altering  the  possession  of  them,  but  for  the  purpose  of  identifying 
them.  That  fact  does  not  make  any  difference  in  the  case.  I 
am  of  opinion  that  the  conviction  should  be  quashed. 

Pollock,  B. — I  am  of  the  same  opinion.  This  case  was 
reserved  that  it  might  be  determined  whether  there  was  any  dis- 
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tiaetion  between  it  and  Beg.  Townley,  and  whether  the  nicking  ltm. 
of  the  rabbits  by  the  keeper  could  be  considered  as  a  reducing  of  p^J^ 

them  into  the  possession  of  the  master.   There  is  really  no   

distinction.   It  is  impossible  to  say  that  all  that  the  prisoner  did  1878. 
mm  not  in  his  conduct  as  a  thief.  Larcm-- 

FulDj  J. — I  am  of  the  same  opinion.   There  is  no  question  wuir^lnu 
raised  as  to  any  reduction  of  the  rabbits  into  the  possession  of  —Evidence 
the  master  by  the  act  of  trapping  them,  but  it  is  said  that  the 
continuity  of  possession  by  the  prisoner  was  broken  by  the  act  of  „ 
the  keeper  in  going  to  the  trap  and  nicking  the  rabbits.  It 
'   appears  to  me  that  were  is  no  foundation  for  any  distinction  be- 
tween this  case  and  Beg.  v.  Tawnley. 

Huddlbstoh,  B. — I  am  of  the  same  opinion.  There  was  no 
intention  on  the  part  of  the  prisoner  to  abandon  his  possession  of 
the  rabbits.  I  agree  that  the  act  of  the  keeper  in  nicking  the 
rabbits  was  not  for  the  purpose  of  reducing  them  into  the 
possession  of  the  master,  but  for  identifying  them.  I  do  not 
agree  in  the  distinction  of  this  case  from  Beg.  v.  Townley  drawn 
fay  the  chairman  of  the  court  of  quarter  sessions.  There  was 
no  eridence  from  which  it  might  have  been  inferred  that  the 
rabbits  had  been  reduced  into  the  possession  of  the  master. 

LnrDLST,  J. — I  am  of  the  Bame  opinion. 

Conviction  quashed. 


COURT  OP  CRIMINAL  APPEAL. 
Saturday,  June  29,  1878. 
(Before  Cookbubn,  C.J.,  Pollock,  B.,  Field,  J.,  Huddleston,  B., 

and  Lindliy,  J.) 
Bio.  v.  Hancock  and  Bakbb.  (a)| 

Feloniously  receiving — Bestoraiion  of  stolen  goods  to  owner — 
Subsequent  delivery  to  the  thief  for  detection  of  the  receiver. 

A  lad  was  detained  on  leaving  his  master's  premises,  and  a  police- 
man  sent  far,  who  searched  him  and  took  a  stolen  cigar,  the  pro- 
petty  of  his  master,  from  him  m  the  master's  presence.  In  con- 
sequenceof  the  lad's  statement,  the  cigar  was  then  returned  to  him 
with five  others,  which  the  lad  took  to  the  prisoner  and  gave  to  him. 

(«)  Raportad  by  Jem*  Tbokpmn,  Esq.,  Baxriiter-*t-L«w. 
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Bk»      Held,  that  the  prisoner  could  not  be  convicted  of  feloniously 
axiioocKAND     Teceiving  the  cigars  knowing  them  to  be  stolen,  for  that  they 
TUm,        were  not  stolen  property  at  the  time  they  were  received,  the 

  master  and  the  policeman  having  ousted  in  concert  in  supplying 

1878'         the  lad  with  the  six  cigars,  cmd  instructing  him  what  to  do  with 

Receiving—  them. 
Evidence. 

CASE  reserved  for  the  opinion  of  this  Court  by  W.  P. 
Harrison,  Esq.,  Chairman  of  the  Seoond  Court  at  the 
General  Quarter  Sessions  of  the  peace  for  the  county  of  Surrey, 
held  by  adjournment  at  St.  Mary  Newington,  on  the  3rd  day 
of  June,  1878. 

William  Emmett  Hancock  and  Henry  Robert  Baker  were  tried 
upon  the  following  indictment : 

Surrey. — The  jurors  for  our  Lady  the  Queen,  on  their  oath 
present,  that  William  Emmett  Hancock,  on  the  23rd  day  of 
May,  1878,  then  being  servant  to  James  Gabriel,  one  cigar  of  the 
property  of  the  said  James  Gabriel,  his  master,  feloniously  did 
steal,  take,  and  carry  away,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  Henry  Robert  Baker  on  the 
same  day  and  in  the  year  aforesaid,  one  cigar  (being  the  same 
property  as  the  said  William  Emmett  Hancock  in  the  first  count 
of  this  indictment  is  charged  with  stealing)  of  the  property  of 
the  said  James  Gabriel,  before  then  feloniously  stolen,  taken, 
and  carried  away,  feloniously  did  receive  and  have,  the  said 
Henry  Robert  Baker  then  well  knowing  the  same  to  have  been 
feloniously  stolen,  taken,  and  carried  away,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  prisoner  Hancock  having  pleaded  guilty,  the  following 
evidence  was  adduced  in  support  of  the  charge  against  the  other 
prisoner  Baker. 

James  Gabriel  proved  that  he  was  a  cigar  manufactured,  at 
320,  Walworth-road,  in  the  parish  of  St.  Mary,  Newington,  in 
this  county,  and  that  the  prisoner  Hancock  entered  his  service  as 
shop  boy  on  the  day  named  in  the  indictment. 

That  about  seven  in  the  evening,  as  the  prisoner  was  about  to 
leave  work  for  the  day,  the  witness  saw  him  take  a  cigar  (without 
permission)  from  the  mantelshelf  of  the  shop,  and  put  it  in  his 
pocket. 

That  witness  having  already  missed  goods,  sent  for  a  detective, 
and  obtained  the  services  of  Edmund  Reid,  an  officer  of  the 
P  Division. 

That  witness  saw  Reid  take  the  cigar  from  Hancock  and  mark 
it,  and  then  give  it  back  to  the  prisoner  with  five  others  and 
certain  instructions. 

This  witness  stated  in  cross-examination  that  he  occasionally  had 
in  his  possession  broken  cigars,  which  he  worked  up  again,  and 
was  never  in  the  habit  of  giving  them  to  persons  in  his  employ. 
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Edmund  Reid  proved  that  he  was  a  detective  officer  of  the  Bw. 
P  Division,  and  that  between  seven  and  eight  in  the  evening  of  nAira]j5KAn 
the  day  in  question  he  was  called  to  the  prosecutor's,  and  in  his  baker. 

presence  searched  the  prisoner  Hancock,  and  found  the  cigar  in   

his  trousers  pocket.  That  he  questioned  this  prisoner,  and,  in  1878> 
consequence  of  what  he  learnt  from  him,  marked  the  cigar  Receiving— 
and  returned  it  to  him,  at  the  same  time  giving  him  five  other  Evklene* 
cigars  and  instructions  how  to  act.  That  this  prisoner  thereupon 
went,  followed  by  Reid,  to  a  coal  store,  in  Smith-street,  Portland- 
street,  Walworth,  where  Reid  saw  the  other  prisoner  Baker 
standing;  that  Hancock  went  up  to  Baker  and  handed  some- 
thing to  him.  That  Reid  then  accosted  Baker,  telling  him 
who  he  was,  and  inquired  what  Hancock  had  given  him,  to 
which  inquiry  Baker  replied  "  Nothing,"  meaning  that  Hancock 
had  given  him  nothing.  To  which  Reid  replied,  "  I  saw  him 
give  you  something."  That  Baker  then  said,  "I  know  you 
are  a  constable,  and  here  they  are,"  at  the  same  time  handing 
Reid  six  cigars,  one  being  the  marked  one.  That  Reid  thereupon 
said  to  Baker,  "  You  We  incited  this  boy  to  rob  his  master,  and 
received  the  cigars  he  has  stolen."  That  another  lad  named 
Maunders  was  there  at  the  time.  That  he  then  apprehended 
Baker,  and  took  him  to  the  police-station. 

The  prisoner  Hancock,  a  lad  thirteen  years  of  age,  was  then 
called  for  the  prosecution  and  gave  the  following  evidence : 

"On  the  23rd  May  last  I  entered  the  employment  of  the 
prosecutor,  and  about  seven  p.m.,  on  leaving  work  for  the  day,  I 
took  a  cigar  and  put  it  in  my  pocket.  Shortly  after  I  gave  it  up 
to  detective  Reid,  who  returned  it  to  me  with  some  others. 
I  took  it  because  prisoner  Baker,  whom  I  knew,  had  told  me 
to  get  him  as  many  as  I  could.  He  had  told  me  that  day 
at  dinner-time  that  if  I  did  he  would  give  me  something  on 
the  following  Saturday.  I  took  all  the  six  cigars  to  the  coal 
store  in  Smith-street,  where  he  works,  and  gave  them  to 
him.  Detective  Reid  and  William  Maunders  then  came  up, 
and  Reid  spoke  to  Baker,  and  then  we  all  went  to  the  police- 
station." 

In  cross-examination  this  witness  stated  that  before  coming  to 
prosecutor's  he  had  been  in  a  printing  office  in  the  city,  which 
was  his  first  place,  and  lost  it  through  being  absent  from  work 
part  of  a  day  to  get  fitted  with  some  new  clothes.  That  he 
never  said  anything  to  Baker  about  boys  being  allowed  damaged 
cigars,  nor  told  him  that  prosecutor  had  offered  him  (Hancock) 
damaged  cigars.  That  Baker  did  not  say  to  him,  "  Get  me  some 
damaged  cigars,"  but  "  Get  me  as  many  as  you  can." 

William  Maunders,  another  lad  in  the  employ  of  the  prose- 
cutor, proved  accompanying  Hancock  and  detective  Reid  to 
Smith-street,  and  seeing  Hancock  hand  some  cigars  to  Baker, 
who  said,  "  Thank  you,  I'll  see  you  by-and-by,  that'll  do,  won't 
it  ?"  And  then  put  them  in  his  pocket;  when  some  one  standing 
near  said,  "  Look  out,"  and  Baker  then  took  them  out  of  his 
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Rk.      pocket  and  held  them  in  his  hand  under  his  coat,  and  after  some- 

v.       thing  more  was  said,  handed  them  to  Beid. 
Bi^cML*0  witness  stated  in  cross-examination  that  he  had  been  two 

  years  in  the  prosecutor's  employment,  and  that  the  latter  had 

1878»  never  given  him  a  broken  cigar.  That  when  cigars  were 
Receiving—  damaged  they  were  made  up  afresh. 

Evidence,  The  statement  made  by  the  prisoner  Baker  before  the  com- 
mitting magistrate  was  then  put  in  and  read  as  follows : 

"  Yesterday  at  dinner  time  Hancock  came  round  to  the  coal 
shed  and  said,  '  I  have  started  work,  Harry.'  I  said,  '  Where 
at  f '  He  said, '  At  Gabriel's  in  the  Wal  worth-road.'  He  Baid, 
'  Other  boys  have  damaged  cigars  given  them  what  gets  chucked 
into  the  damaged  bag,  and  Mr.  Gabriel  offered  me  two  at  dinner 
time.'  He  said, '  I  wouldn't  have  them  then,  but  Mr.  Gabriel 
said  he  wonld  give  me  Borne  more  to-night  when  I  leave  off 
work.'    I  said, '  I'll  buy  them  of  you.' " 

This  closed  the  case  for  the  prosecution. 

The  prisoner  Baker's  counsel  then  submitted  that  there  was  no 
case  to  go  to  the  jnry,  on  the  ground  that  the  stolen  cigar,  the 
subject  of  the  indictment,  had  been  taken  out  of  the  possession 
of  the  thief  by  the  detective  officer  in  the  presence  of  the  owner, 
and  was  therefore  not  stolen  goods  when  the  prisoner  Baker 
received  it;  and  the  case  of  Reg.  v.  Dolan  (Dearsley  C.  C.  436; 
6  Cox  C.  G.  449)  was  cited  and  relied  on. 

I  refused,  however,  to  stop  the  case,  and  told  the  jury,  after  the 
usual  caution  as  to  the  prisoner's  (Hancock's)  evidence, 
that  if  they  believed  that  the  prisoner  Baker  received  the 
marked  cigar  from  Hancock  with  the  knowledge  and  belief 
that  the  latter  had  stolen  it,  they  ought  to  find  him  (Baker) 
guilty. 

The  prisoner  having  been  convicted,  his  counsel  applied  that  a 
case  might  be  reserved  for  the  opinion  of  this  honourable  court, 
which  the  court  assented  to,  the  judgment  on  the  prisoner 
Baker  being  respited  in  the  meantime,  and  the  prisoner  released 
on  bail. 

If  the  court  should  be  of  opinion  that  the  conviction  was  right, 
it  is  to  stand ;  otherwise  it  is  to  be  quashed. 

BaggaUay,  for  the  prisoner  Baker,  submitted,  on  the  autho- 
rity of  Beg.  v.  Dolan  (Dears.  C.  C.  486  ;  6  Cox  C.  C.  449),  that 
the  conviction  was  wrong.  At  the  time  Baker  received  the 
cigar  from  Hancock  it  had  ceased  to  be  a  stolen  chattel,  it 
having  been  previously  restored  to  its  owners  and  given  back 
to  Hancock  for  a  specified  object.  The  fact  that  five  other  cigars 
along  with  the  one  Hancock  had  taken  were  given  to  him  to 
take  to  Baker  showed  that  Hancock  was  then  acting  under  the 
owner's  instructions. 

Cockbuen,  C.J. — At  the  time  the  cigar  was  received  by  the 
prisoner,  it  had  been  reduced  into  the  possession  of  the  master, 
or,  if  you  please,  of  the  police,  and  Hancock  was  then  employed 
as  an  instrument  to  detect  Baker. 
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Huddlbston,  B. — The  cigar  was  taken  by  the  policeman,  and  Bus. 
the  instructions  to  Hancock  what  to  do  with  it  were  given  by  hanoockahi 
the  policeman,  bat  then  the  master  was  present  all  the  time.  bakbb. 

In  Beg.  v.  Dolan,  Cresswell,  J.  said :  "  If  it  were  necessary  to   

hold  that  the  policeman  by  taking  the  stolen  goods  oat  of  the  1878> 

rcket  of  Rogers  restored  the  possession  of  them  to  the  owner,  Receiving— 
should  dissent.  The  goods  in  the  policeman's  hands  were  in  Evidence. 
the  custody  of  the  law,  and  the  master  could  not  have  brought 
trover  for  them ;  but  when  they  were  given  back  to  Rogers,  and 
the  master  desired  him  to  go  and  sell  them,  the  master,  I  think, 
may  be  said  to  have  employed  Rogers  for  that  purpose/'  That 
learned  judge  treated  the  thief  as  the  agent  of  the  master,  for 
the  purpose  of  detecting  the  receiver. 

Cockbubn,  G.J. — In  Beg.  v.  Dolan  Lord  Campbell  evidently 
assumed  that  what  was  done  in  that  case  by  the  police  was  done 
in  concert  with  the  master.  I  should  infer  the  same  in  the 
present  case. 

Littey  for  the  prosecution. — The  conviction  was  right.  When 
the  cigar  was  taken  from  the  prisoner  Hancock  by  the  police,  it 
was  in  the  custody  of  the  law,  and  the  policeman  was  not  bound 
to  restore  it  to  the  master.  Here  the  master  gave  no  authority 
to  the  policeman  to  act  as  he  did.  [Cockbubn,  C.J. — Who  gave 
the  other  five  cigars  to  the  policeman  to  give  to  him  ?] 

Cockbubn,  C.J. — The  present  case  is  undistinguishable  in 
principle  from  Reg.  v.  Dolan,  and  the  conviction  must  be 
quashed. 

The  rest  of  the  Court  concurred.  Conviction  quashed. 
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QUEEN'S  BENCH  DIVISION. 


May  2  and  June  18. 
(Before  Mat,  C.J.,  Fitzgirald  and  Babby,  JJ.) 


Hxoabtt  v.  Shihi.  (a) 


Assault — Contagious  disease  —  Fraudulent  concealment  —  Immo- 
rality— Reg.  v.  Bennett,  4  F.  8f  F.  1105,  and  Reg.  t;.  Sinclair, 
18  Cox  C.  0.  28,  dissented  from. 

In  an  action  for  assault,  it  teas  proved  that  the  defendant,  who  was 
infected  with  venereal  disease,  had  sexual  connection  with  the 
plaintiff  with  her  consent,  concealing  from  her  the  fact  of  his 
being  diseased.  The  plaintiff  becoming  in  consequence  diseased, 
brought  her  action  for  assault ; 

Held,  per  Fitzgerald  and  Barry,  JJ.  {May,  CJ.,  dissentiente),  that 
tlie  action  arose  ex  turpi  causa,  and  could  not  be  sustained. 

Semble,  the  fact  of  concealment  of  the  disease  from  the  plaintiff 


sexual  intercourse. 

ACTION  for  breach  of  promise  of  marriage  and  for  assault 
The  plaintiff  and  defendant  had  been  living  in  a  state  of 
concubinage,  and  the  defendant  being  infected  with  venereal 
disease,  of  which  the  plaintiff  had  no  knowledge,  had  sexual  con- 
nection with  her,  and  infected  her  with  the  disease. 

The  action  for  breach  of  promise  of  marriage  was  not  sustain- 
able on  the  evidence.  On  the  count  for  assault  the  jury  found 
for  plaintiff,  damages  450Z.  A  conditional  order  having  been 
obtained  to  set  aside  the  verdict, 

Heron,  Q.C.  (with  him  Johnson,  Q.C.  and  Bonan)  for  the  plain- 
tiff showed  cause. — There  is  no  distinction  between  a  civil  and  a 
criminal  assault.  The  fact  of  infecting  a  person  with  venereal 
disease  has  been  held  an  assault :  (Beg.  v.  Bennett,  4  P.  &  F. 


(a)  Reported  by  Oho.  R.  Room,  Eeqn  Barrister-at-Law. 
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Beg.  v.  Sinclair,  13  Cox  C.  C.  28.)    Fraud  does  away  Hwulbtt 
onsent :  {Reg.  v.  Saunders,  8  C.  &  P.  265 ;  Beg.  v.  Flattery, 

i  C.  C.  888.)  ^_ 

<am,  Q.C.  and  (yBiordan,  contra. — This  case  should  not  be  1878. 

dined  by  this  Court.    The  Court  is  asked  to  become  assis-  AtxnUt-- 

o  exacting  the  price  of  prostitution.   Ex  turpi  causa  non  Qmmu*i- 

actio.    Beg.  v.  Bennett  and  Beg.  v.  Sindavr  should  not  be  eating  dUea* 

ed ;  it  was  not  necessary  in  them  to  decide  that  conveying  —And*** 
on  of  venereal  disease  constituted  an  assault.    It  has 
been  elsewhere  decided.                       Our.  adv.  vuU. 


egkrald,  J.— This  action  was  for  breach  of  promise  of 
and  for  an  assault,  the  learned  judge  at  the  trial 
evidence  was  not  sufficient  to  sustain  the  alleged 
96  to  marry,  and  the  plaintiff's  counsel  acquiesced  in 
Je.  The  question  before  us  now  is  whether  the  action 
for  an  alleged  constructive  assault.  The  evidence 
ery  voluminous,  but  for  obvious  reasons,  I  state  its 
i  as  concisely  as  practicable.  In  1874  the  plaintiff  was 
*d  by  the  defendant,  and  during  the  remainder  of  the  year 
tal  sexual  intercourse  took  place  between  them,  which  was 
ued  down  to  November,  1875.  The  defendant  swore  he 
the  plaintiff  money  on  each  occasion,  save  the  first.  In 
iiber,  1875,  it  was  ascertained  that  theplaintiff  was  pregnant, 
le  left  Listowtoll,  her  former  place  of  residence,  and  went  to 
in  Cork,  where  in  May,  1876,  her  child  was  born.  Some 
ifter  the  birth  of  the  child,  the  medical  attendant  of  the 
iff  discovered  that  both  the  mother  and  the  child  were 
dwith  syphilis.  The  evidence  was  sufficient  to  establish 
he  disease  had  been  communicated  to  plaintiff  by  the  defen- 
u  the  course  of  the  concubinage,  and  probably  some  time 
y  prior  to  November,  1875,  as  a  letter  from  the  defendant  to 
aintiff,  given  in  evidence  on  part  of  plaintiff,  indicates 
lere  had  been  something  wrong  with  him.  On  this  evidence 
[aintifFs  counsel  contended  that  the  suppression  by  the 
lant  from  the  plaintiff  of  the  fact  that  he  was  affected  by 
e,  vitiated  her  consent  to  the  particular  act  of  intercourse 
ich  disease  had  been  communicated  to  her,  which  must 
ire  be  taken  to  have  been  without  her  consent,  and 
>tmt  to  an  actionable  assault ;  and  he  relied  on  the  case  of 
.  Bennett  (4  F.  &  F.  1105),  in  which  Willes,  J.  held  that  an 
tnent  for  an  indecent  assault  was  maintained  where  the 
er  concealed  from  the  woman  that  he  was  diseased  and 
unicated  the  disease  to  her,  on  the  ground  that  an  assault 
within  the  rule  that  fraud  vitiates  consent.  The  learned 
for  the  purposes  of  the  trial,  yielded  to  the  authority  of 
.  Bennett,  and  submitted  certain  questions  to  the  jury  with  a 
on  in  substance  as  follows:  "That  if  the  consent  was 
dd  by  the  fraud  of  the  party  committing  the  act,  the  fraud 
d  the  consent,  and  the  act  became  in  view  of  the  law  an 
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assault,  and  that,  therefore,  if  the  defendant,  knowing  that  he 
had  a  venereal  disease,  and  that  the  probable  and  natural  effect 
of  his  having  connection  with  the  plaintiff  would  be  to  commu- 
nicate to  her  the  venereal  disease,  fraudulently  concealed  from 
her  his  condition,  in  order  to  induce,  and  did  thereby  induce,  her 
to  consent  to  have  connection  with  him,  and  if  but  for  that 
fraud  she  would  not  have  consented,  and  if  he  had  connection 
with  her  and  thereby  communicated  to  her  venereal  disease,  he 
had  committed  an  assault  and  one  for  which  they  might  give 
substantial  damages/1  On  that  instruction  in  Jaw  the  jury 
found,  in  fact,  that  defendant  knew  that  he  had  disease  ana 
had  communicated  it  to  plaintiff,  who  did  not  know  that  he  was 
so  affected,  and  on  those  findings  the  verdict  was  entered  for  the 
plaintiff.  I  shall  presently  have  to  consider  the  authority  of  Reg. 
v.  Bennett,  and  the  application  of  the  principle  that  fraud  vitiates 
consent  in  such  a  case  as  that  now  before  us.  It  seems  to  me, 
however,  to  be  necessary  to  determine  whether  an  action  for  a 
constructive  assault,  arising  out  of  such  transactions  aa  the 

Slain  tiff  has  deposed  to,  can  be  maintained  to  recover  pecuniary 
amages,  or  can  in  any  shape  receive  the  sanction  of  the  Court. 
Ex  turpi  causa  nan  oritur  actio  is  a  maxim  of  the  law  and  a  role 
of  public  policy,  and  its  due  application  tends,  if  not  to  repress, 
at  least  to  discourage,  vice  and  crime.  To  constitute  causa  turpii 
it  is  not  necessary  the  transaction  should  amount  to  a  crime  or 
to  a  breach  of  positive  law.  Immorality  is  sufficient.  No  Court 
should  lend  its  aid  to  a  plaintiff  whose  claim  is  founded  on  his 
or  her  own  immoral  acts.  In  the  case  of  Pearce  v.  Brooks  (L. 
Rep.  1  Ex.  218),  Pollock,  C.B.  says,  "Nor  can  any  distinction 
be  taken  between  an  illegal  and  an  immoral  purpose.  Whether 
it  is  an  illegal  or  an  immoral  purpose  in  which  the  plaintiff  hts 
participated  it  comes  equally  within  the  maxim  Ex  dolo  male 
non  oritur  actio.  No  cause  of  action  can  arise  out  of  one  or  the 
other/1  Then,  does  the  plaintiff's  supposed  cause  of  action 
spring  from  her  own  immorality?  What  is  it?  It  is  that 
at  some  period  in  the  course  of  a  long  continued  prostitution  of 
her  person  to  the  lust  of  the  defendant,  he  suppressed  from  her 
the  fact  that  he  had  contracted  and  was  affected  with  venereal 
disease,  and  communicated  that  disease  to  her.  The  Judge  and 
a  jury  were  occupied  for  at  least  two  days  in  investigating  this 
case,  and  we  have  had  the  time  of  the  Court  taken  up  for  a 
considerable  period  in  examining  into  its  loathsome  details  in 
order  that  the  plaintiff  should  recover  damages  for  results 
arising  from  her  own  immorality.  The  language  of  the  judgment 
seat  has  been,  "  You  shall  not  stipulate  for  iniquity;"  and  "No 
polluted  hand  shall  touch  the  pure  fountain  of  justice  i"  Par 
Wilmot,  C.J.,  in  Collins  v.  Blantern  (2  Wilson).  Tte 
policy  of  the  law  demands  that  for  public  protection  tfee 
parties  to  illegal  or  immoral  transactions   wall  have  no 

redress  against  each  other  in  a  civil  court  for  oonpsqu  

flowing  directly  from  their  illegal  or  immoral  acta.  Nemo 
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turpi  causa  consequiiur  actionem.     The  dignity  of  the  Court  Hsuwr 
requires  that  it  should  not  be  called  upon  to  investigate  such 

transactions  at  the  instance  of  either  of  the  guilty  participators,   

save  where  the  public  interests  are  involved  in  the  repression  of  1878. 
crime.  The  authorities  on  the  subject  are  very  numerous,  but  I  awmU^ 
shall  allude  to  a  few  only,  commencing  with  one  of  doubtful  cWrkm- 
genuineness,  Everett  v.  Williams,  often  referred  to  and  given  in  dima* 
a  note  to  "  Pothier  by  Evans,"  vol.  2,  p.  3.  There,  though  dis-  -£vUk^ 
guised  in  language,  the  suit  turned  out  to  be  a  bill  for  an  account 
of  the  proceeds  of  property  procured  by  highway  robbery.  The 
suit  was  stopped  at  once  by  the  judge,  who  refused  further  to 
hear  it,  committed  the  solicitor,  and  fined  the  counsel  who  signed 
the  bilL  Walker  v.  Perkins  (3  Burr.  1568)  is  a  representative 
case.  It  appears  there  that  the  bond,  the  subject  of  the  action, 
had  been  given  by  Wm.  Perkins  to  the  plaintiff  Sarah  Walker, 
and  recited  that  they  had  agreed  to  live  together.  Lord 
Mansfield  was  peremptory  and  concise:  "It  is  the  price  of 
prostitution,  and  illegal  and  void."  The  cases  which  follow 
I  Walker  v.  Perkins  are  too  numerous  for  quotation  and  assume 
I  every  shape  and  form.  In  Pearce  v.  Brooks,  which  I  have  before 
1  referred  to,  it  was  held  that  the  plaintiffs,  coachbuilders,  could 
not  recover  from  the  defendant,  a  prostitute,  the  hire  of  a 
|  brougham  supplied  to  her  with  a  knowledge  she  was  a  prostitute, 
and  would  use  the  brougham  as  part  of  her  professional  display. 
He  Chief  Baron  says :  "  The  plaintiffs  can  derive  no  cause  of 
action  from  such  a  bargain."  In  Taylor  v.  Chester  (L.  Rep. 
4  Q.  B.  Div.  309),  where  the  plaintiff  deposited  the  half  of  a  50/. 
note  as  a  security  for  suppers  supplied  by  defendant,  the  keeper 
of  a  brothel,  to  be  consumed  by  plaintiff  and  certain  prostitutes 
|  in  a  debauch,  it  was  held  that,  as  the  plaintiff  could  not  recover 
r  the  note  without  showing  the  true  nature  of  the  transaction,  he 
!  was  precluded  from  obtaining  the*  assistance  of  the  law,  for  the 
law  will  not  assist  an  illegal  transaction  in  any  respect.  Lord 
Mansfield  puts  the  matter  in  its  true  foundation  in  Hohnan  v. 
Johnson  (Uowp.  348),  where  he  says:  "It  is  not  for  the 
defendants'  sake  that  the  objection  that  the  transaction  is 
immoral  or  illegal  is  ever  allowed;  it  is  founded  on  general 
principles  of  policy  of  which  the  defendant  has  the  advantage. 
The  principle  of  public  policy  is  Ex  dolo  malo  non  oritur  actio. 
No  court  will  lend  its  aid  to  one  who  grounds  his  cause  on 
an  immoral  or  an  illegal  act.  If  from  the  plaintiff's  own  state- 
ment or  otherwise  the  cause  of  action  appears  to  arise  ex  turpi 
causa  on  the  transgression  of  the  positive  law  of  the  country, 
then  the  Courts  say  he  has  no  right  to  be  assisted,  they  will 
not  lend  their  aid  to  such  a  plaintiff."  Stockdale  v.  Onwhyn 
(9  D.  &  By.  625)  is  also  a  representative  case,  followed  by  an 
infinity  of  others.  It  was  an  action  for  an  infringement  of  copy- 
right of  a  work,  "  Memoirs  of  Harriett  Wilson ; "  plea  not  guilty. 
The  work  appeared  to  be  immoral.  The  learned  Judge  at  the 
trial  held  that  the  plaintiff  was  not  entitled  in  respect  of  it  to  the 
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protection  of  a  court  of  law  and  non-saited  him,  Abbot,  C.J.  says, 
"  to  recognise  the  plaintiffs  right  wonld  be  to  outrage  every  prin- 
ciple of  common  law,  of  common  sense  and  of  common  justice, 
and  therefore  I,  for  one,  am  of  opinion  that  we  want  no  judicial 
authority  for  deciding  that  this  action  is  not  maintainable."  Fivaz 
v.  Nichols  (2  M.  Gr.  &  Sc.  501)  is  also  deserving  of  attention, 
i  The  pleadings  are  too  long  to  be  brought  in  here.  The  action 
arose  out  of  an  illegal  agreement  to  pass  a  bill  to  be  given  to 
defendant  in  consideration  of  his  abstaining  from  prosecuting  C, 
who  was  charged  with  embezzlement,  and  it  was  held  that,  inas- 
much as  the  plaintiff  would  not  make  out  his  case  except  through 
the  illegal  transaction  to  which  he  was  a  party,  the  action  could 
not  be  maintained.  Maule,  J.  says,  "as  soon  as  it  had  been 
shown  that  the  transaction  out  of  which  the  plaintiff's  right  to 
recover,  if  any  arose,  was  illegal,  the  action  was  answered."  It 
was  urged,  however,  before  us  by  plaintiff's  counsel  that  this 
question  does  not  arise  on  the  record,  as  there  is  no  defenoe 
relying  on  the  immorality  of  the  transaction.  It  seems  to  me, 
however,  that  the  question  is  quite  open,  and  that  it  does  not  lie 
with  the  plaintiff  to  say  it  is  not.  The  plaintiff  complains  that 
the  defendant  assaulted  her,  that  is  to  say,  that  he  committed  a 
forcible  offence  against  her  person ;  the  defendant  traverses  the 
assault.  Upon  the  evidence  it  appears  that  the  use  of  the  plain- 
tiff's person  of  which  she  complains  took  place  with  her  consent, 
and  was  therefore  no  assault.  She  calls  on  us,  however,  to 
inquire  further  into  the  transaction,  to  ascertain  whether  at  the 
time  of  the  particular  act,  by  which  she  alleges  disease  was  com- 
municated to  her,  the  defendant  was  diseased  and  knew  that  he 
was  so,  but  suppressed  the  fact  from  her;  and  she  asks  us  to 
determine  and  adjudge  that,  although  she  consented  to  the  long 
course  of  concubinage  or  prostitution,  and  did  in  fact  oonsent 
to  the  particular  act  of  sexual  intercourse  in  which  disease  was 
communicated  to  her,  her  consent,  was  null  and  vitiated  by 
the  suppression  of  the  defendant,  and  that  she  is  entitled  to 
treat  that  particular  act  of  sexual  intercourse  as  an  assault.  It 
seems  to  me  that  the  whole  matter  is  open,  on  the  defendant's 
plea  denying  the  assault,  and  that  the  moment  it  appeared  on 
the  plaintiff's  evidence  that  the  transaction  itself  was  an  immo- 
rality to  which  the  plaintiff  assented,  there  was  an  end  of  the 
action  so  far  as  it  related  to  the  assault.  Probably  the  more 
correct  course  for  the  judge  at  the  trial  would  have  been  to 
have  declined  to  enter  on  the  inquiry  which  the  plaintiffs 
council  demanded,  and  to  have  non-suited  the  plaintiff,  i*"fwmiirf» 
as  no  action  can  be  maintained  by  the  Court  which  springs  ex 
turpi  causa.  But  as  the  decision  at  the  trial  rested  onli.  v. 
Bennett,  it  becomes  necessary  to  consider  that  case.  Willee,  J. 
there  assumed  that  the  prosecutrix,  being  capable  of  consenting, 
had  consented  to  sexual  intercourse  with  the  prisoner,  but  would 
not  have  done  so  if  she  had  known  he  was  diseased;  and  then 
applying  to  the  case  the  rule  that  fraud  vitiates  consent,  held  that 
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the  prisoner  was  guilty  of  an  assault  in  the  act  of  sexual  inter-  Hkubtt 

course.    I  may  observe  on  the  case  that  it  is  the  great  repute  of 

the  Judge  which  alone  entitles  it  to  consideration.    The  ruling  Hn<E' 

of  the  Judge  was  uncalled  for  by  the  facts.    There  was  no  con-  1878, 

sent  to  the  prisoner's  act.    The  girl  stated  that  she  fell  asleep 

immediately  on  going  to  bed  and  recollected  nothing.    She  was  c^mmuni- 

not  aware  that  sexual  intercouse  had  taken  place,  but  a  week  eating  disease 

afterwards  was  found  to  be  infected  with  disease.    The  prisoner  —EoM**** 

was  undefended,  and  no  question  was  reserved.     The  case 

resulted  in  a  correct  verdict,  if  as  it  appears  there  was  no  consent 

in  fact  to  the  sexual  intercourse.     Assuming,  however,  that 

there  was  evidence  of  consent,  and  taking  the  proposition 

as  stated,  which  the  judge  intended  to  decide,  it  seems  to  me 

that  it  was  a  mistake  to  apply  the  principle  to  such  a  case  and 

the  consequence  of  doing  so  would  be  most  serious.    There  is  no 

doubt  that  fraud  may  vitiate  consent,  or  to  apply  it  more 

familiarly  every  contract  implies  consent,  and  no  valid  contract 

can  be  founded  on  a  fraud.    Fraud  nullifies  a  contract,  and  if  an 

action  is  instituted  to  enforce  a  supposed  contract,  it  is  a  good 

answer  that  defendant's  assent  to  it  was  obtained  by  fraud,  or  a 

suit  may  be  instituted  to  rescind  a  contract  on  the  ground  that 

the  plaintiff  was  induced  to  enter  into  it  by  fraud ;  but  R.  v. 

Bennett  is  the  first  instance  in  which  the  maxim  was  applied  to 

an  agreement  for  immoral  sexual  intercourse.    I  have  always 

understood  that  the  whole  of  a  contract  for  an  immoral  purpose 

was  absolutely  void.    If  the  maxim  should  be  so  applied  where 

are  we  to  stop  ?   We  must  necessarily  apply  the  rule  suppressio 

veri  in  favour  of  the  common  prostitute  who  chooses  to  allege 

that  some  one  of  the  people  who  have  used  her  for  pay  has 

oommunicated  disease  to  her.    Respect  for  the  Court  prohibits 

me  from  following  out  the  numerous  and  graphic  illustrations 

Sit  by  defendant's  senior  counsel.  I  may  point  out  that  R.  v. 
ennett  rests  not  on  the  vitiation  of  consent,  but  on  the 
aggravated  results.  Thus  the  judge  says  that  it  was  the  fraud 
practised  on  the  girl  in  concealing  the  fact  of  the  prisoner's 
diseased  state,  which  vitiated  her  consent  to  sexual  intercourse, 
bat  would  the  indictment  lie  for  an  assault  if  it  had  not  been  for 
die  subsequent  result  ?  R.  v.  Bennett  is,  in  truth,  a  case  in 
which  a  familiar  maxim  was  strained  and  misapplied  to  reach  a 
person  who  had  undoubtedly  been  guilty  of  a  great  moral 
offence.  We  must  not  confound  R.  v.  Bennett  with  a  class  of 
well  decided  cases,  where  the  female  having  submitted  to  par- 
ticular treatment  was  fraudulently  subjected  to  sexual  inter- 
course, as  in  Reg.  v.  Flattery  (13  Cox  C.  C.  388),  which  was  a 
case  of  rape  on  Lavinia  Thompson,  aged  nineteen.  The  prisoner, 
professing  to  give  medical  advice,  had  sexual  connection  with  the 
giri,  having  fraudulently  induced  her  to  believe  that  he  was 
treating  her  medically,  and  to  submit  to  his  treatment  because 
■he  so  believed,  the  Court  held  (lamenting  the  decision 
in  R.  Barrow)  that  there  was  no  evidence  of  consent. 
TQU  XTV.  K 
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Heoabtt  The  prosecutrix  submitted  to  a  surgical  operation  to  her 
Shins.  cure'  ^e  P™oner  fraudulently  did  another  thing,  she  never 
m'  consented  or  knowingly  submitted  to  sexual  connection.  So 
1878.  in  Reg.  v.  Lock  (2  Cr.  Cas.  Res.  10)  it  was  held  that  mere  sub- 
Assauit  n^sion  by  one  does  n°fc  know  the  nature  of  the  act  to  be 
CmmnunT-  done  cannot  be  consent,  and  in  Reg.  v.  Case  (Den.  C.  C.  580), 
eating  disease  which  was  an  indecent  assault  on  a  girl  of  fourteen  under 
—Evidence,  pretence  of  medical  treatment  she  submitted,  believing  it  was 
medical  treatment ;  per  curiam  she  consented  to  one  thing,  and 
he  did  another  materially  different.  Per  Patterson,  J.,  "the 
argument  confounds  active  consent  with  passive  non-resistance." 
Per  Piatt,  B.,  "Here  non-resistance  was  caused  by  his  fraud, 
and  he  is  therefore  criminally  responsible."  In  the  case  before 
us  the  defendant  actively  consented  to  the  very  thing,  that  is  to 
say,  sexual  intercourse,  with  full  knowlege  and  experience  of  the 
nature  of  the  act.  If  R.  v.  Bennett  is  law,  the  statute  12  &  13 
Vict.  c.  76,  s.  1,  re-enacted  by  24  &  25  Vict.  c.  100,  s.  49,  was 
not  necessary.  By  that  enactment  it  is  provided  that  whoever 
shall  by  false  pretences,  false  representation,  or  other  fraudulent 
means,  procure  any  woman  or  girl  under  the  age  of  twenty-one 
years,  to  have  illicit  intercourse  with  any  man  shall  be  guilty  of 
a  misdemeanour.  R.  v.  Bennett  derives  no  weight  from  R.  v. 
Sinclair  (13  Cox  C.  C. 28), save  the  acquiescence  of  the  judge  in  the 
maxim  that  consent  will  be  vitiated  by  deceit.  It  was  a  dmitted 
in  that  case  that  there  was  no  evidence  of  such  an  act  of  resist- 
ance as  would  justify  a  conviction  for  rape,  but  the  girl  did 
resist,  and  there  was  nothing  from  which  consent  could  be 
inferred.  The  prisoner  was  convicted  of  an  assault  doing  actual 
bodily  harm,  and  I  am  not  quite  able  to  see  how  that  verdict 
could  be  sustained  in  the  particular  case  when  the  case  failed  as 
a  rape.  In  R.  v.  Bennett  it  seems  to  have  been  forgotten  that 
as  a  general  rule  an  indictment  does  not  lie  for  a  mere  private 
injury  unless  it  in  some  measure  concerns  the  Crown  repre- 
senting the  public  interests,  or  is  accompanied  by  circumstances 
which  amount  to  a  breach  of  the  peace.  It  was  urged  for  the 
defendant  that  even  though  R.  v.  Bennett  was  well  decided,  yet 
that  it  did  not  follow  that  a  civil  action  to  recover  damages 
would  lie  in  respect  of  the  same  transaction.  This  is  one  of 
the  difficulties  which  flows  from  R.  v.  Bennett.  An  assault  is 
properly  defined  to  be  the  commission  of,  or  an  attempt  to 
•  commit,  a  forcible  crime  on  the  person  of  another;  and  if  the 
transaction  amounts  in  law  to  a  criminal  assault  the  logical  result 
would  seem  to  be  that  an  action  for  damages  may  be  maintained. 
But  as  an  indictment  lies  only  in  the  public  interest,  and 
not  for  a  mere  private  injury,  so  there  are  many  cases 
in  which  an  indictment  may  be  sustained,  and  yet  no  action 
lies  for  civil  redress  by  any  of  the  parties  to  the  illegal  transaction. 
In  my  opinion,  even  if  the  ruling  in  R.  v.  Bennett  was  correct,  I 
should  be  prepared  to  hold  that  no  action  for  an  assault  could, 
under  the  circumstances,  be  maintained.    Fraud  may  vitiate 
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consent  even  in  such  a  case  for  the  purposes  of  criminal  justice,  Hbgartt 
though  I  may  doubt  its  applicability  where  there  has  been  no  gj^^ 

breach  of  the  public  peace.    But  can  such  suppression  as  is  here   

alleged  confer  a  right  of  action.    In  my  opinion  it  cannot.    The  1878. 
conclusions  at  which  I  have  arrived  are :    First.  That  the  maxim  A 
ex  turpi  causa  non  oritur  actio  is  applicable.    Secondly.  That  the  c^urZ 
Court  should  declare  that  it  cannot  permit  such  an  action  as  the  catinp  disease 
present  to  be  entertained.    Thirdly.  That  R.  v.  Bennett  should  —^idence. 
not  be  followed.    Fourthly.  That  the  verdict  for  the  plaintiff 
should  be  set  aside,  and  a  nonsuit  entered  if  there  has  been  a 
reservation  at  the  trial.     Although  we  cannot  fail  to  have 
commiseration  for  the  unhappy  plaintiff,  yet  I  am  not  unwilling 
by  this  decision  to  endeavour  to  relieve  this  Court  from  assuming 
the  active  guardianship  of  prostitution,  and  to  respect  the  duty 
of  enforcing  the  rule  uberrima}  fidei  in  immoral  contracts  or 
transactions. 

Mat,  C.J. — In  this  case  the  plaintiff,  Honora  Hegarty,  brought 
an  action  against  the  defendant,  Daniel  Shine.  The  summons 
and  plaint  contained  four  counts.  The  first  two  were  grounded 
upon  an  alleged  breach  of  promise  of  marriage.  The  third  and 
fourth  alleged  that  the  defendant  had  assaulted  and  beat  the 
plaintiff,  and  infected  her  with  venereal  disease.  The  defences 
were  by  way  of  traversing  the  alleged  promise  and  denial  of  the 
acts  complained  of.  The  cause  was  tried  before  Barry,  J.,  at  the 
after  sittings  in  Michaelmas,  1877.  At  the  trial  the  plaintiff  was 
unable  to  sustain  in  evidence  the  first  count,  and  her  case  was 
vested  upon  the  count  charging  an  assault.  The  evidence 
established  that  the  defendant  had  sexual  intercourse  with  the 

flaintiff,  who  was  a  servant  girl,  at  different  times  in  the  years 
874  and  1875,  but  there  was  no  evidence  that  the  plaintiff  had 
had  intercourse  with  other  men.  The  plaintiff  became 
pregnant  in  the  autumn  of  1875,  and  was  delivered  of  a 
child  in  May  1876.  The  defendant  had  remitted  money  to 
the  plaintiff  from  time  to  time,  before  and  at  the  time  of  her  con- 
finement. It  appears  that  at  the  time  of  the  birth  of  the  child, 
the  plaintiff  was  suffering  from  two  kinds  of  venereal  diseases 
with  which  also  her  child  was  infected,  and  that  the  health  of 
the  plaintiff  and  her  child  was  permanently  injured.  The  plain- 
tiff deposed  she  was  not  aware  of  the  nature  of  her  illness  till 
after  the  birth  of  her  child ;  at  the  trial  the  counsel  for  the 
defendant  called  upon  the  judge  to  direct  a  verdict  for  the  defen- 
dant as  no  assault  had  been  proved.  The  plaintiff's  counsel  on 
the  other  hand  contended  on  the  authority  of  two  criminal  cases 
decided  in  England,  Reg.  v.  Bennett  (4  F.  &  F.  1005),  and  Reg. 
v.  Sinclair  (13  Cox  C.  C.  28),  that  there  was  a  case  fit  for  the 
consideration  of  the  jury  upon  the  counts  alleging  an  assault.  The 
judge  acceded  to  this  view  and  instructed  the  jury  to  the  follow- 
ing effect,  that  an  assault  implied  an  act  committed  upon  a  person 
Against  his  or  her  will,  and  that  as  a  general  rule,  when  the  person 
consented  to  the  act  there  was  no  assault.    But  that  if  the 
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Hboabtt    consent  was  obtained  by  the  fraud  of  the  party  committing  the 
act  such  fraud  vitiated  the  consent,  and  the  act  became  in  view  of 

  the  law  an  assault ;  and  that,  therefore,  if  the  defendant,  knowing 

1878.      that  he  had  venereal  disease,  and  that  the  probable  and  natural 
AssHuit—    e^ec^  °f  his  having  connection  with  the  plaintiff  would  be  to 
Communi-    communicate  to  her  such  complaint,  fraudulently  concealed  from 
catim  disease  her  his  condition,  in  order  to  induce,  and  did  thereby  induce  her 
—Evidence.  ^  have  connection  with  him,  and  if,  but  for  that  fraud  she  would 
not  have  consented  to  have  such  connection,  and  if  he  had  with 
her  the  connection  so  procured  and  thereby  communicated  to  her 
such  venereal  disease  he  had  committed  an  assault,  and  one  for 
which  the  jury  might  on  the  evidence  give  substantial  damages. 
Counsel  for  the  defendant  by  way  of  objection  to  this  charge 
again  requested  the  judge  to  direct  a  verdict  for  the  defendant, 
on  the  ground  that  the  legal  doctrine  laid  down  in  the  cases  relied 
upon  was  not  applicable  to  a  civil  action  in  the  case  of  a  plaintiff 
of  mature  years.    The  jury  found  a  verdict  for  the  plaintiff,  with 
450Z.  damages.    Counsel  for  the  defendant,  obtained  a  condi- 
tional order  that  the  verdict  be  set  aside  on  the  ground,  first,  of 
misdirection ;  secondly,  that  the  verdict  was  against  the  weight 
of  evidence ;  and,  thirdly,  that  the  damages  were  excessive.  On 
the  two  latter  grounds  I  should  not  be  disposed  to  disturb 
the  verdict,  as  I  think  there  was  evidence  upon  which  the 
jury  were  warranted  in  finding  as    they   dtid,  and  there 
is  no  doubt    the  plaintiff    sustained  serious  injury.  The 
question  principally    argued   before  us  was  whether  under 
the  circumstances  an  action  of  assault  was  maintainabla    In  the 
case  of  Reg.  v.  Bennett  (4  F.  &  F.)  the  prisoner  was  indicted 
for  an  indecent  assault,  and  found  guilty.    [His  Lordship  here 
referred  to  the  facts  of  the  case,  as  set  out  before.]    Where  a 
man  had  connexion  with  a  married  woman  by  getting  into  her 
bed  at  night,  and  virtually  pretending  to  be  her  husband, 
it  was  held  that  he  was  not  guilty  of  rape,  as  the  woman 
consented,  but  he  was  convicted  of  assault,  on  the  ground  that 
it  was  a  fraud  upon  her  (12.  v.  Saunders  8  C.  &  P.  265), 
and  Beg.  v.  Williams  (lb.  286),  is  to  the  same  effect.  The 
question  seems  to  be  whether  the  legal  principles  on  which  these 
cases  in  criminal  law  are  founded  are  applicable  to  a  civil  action. 
The  definition  of  an  assault  appears  to  me  the  same,  whether  the 
proceedings  be  in  a  criminal  court  with  a  view  to  punishment,  or 
before  a  civil  tribunal  with  a  view  to  the  recovery  of  damages. 
An  assault  implies  the  absence  of  consent  on  the  part  of  the 
complainant,  and  to  an  action  of  assault  a  plea  of  leave  by  licenoe 
was  a  bad  plea,  as  amounting  to  the  general  issue  :  (Christopher 
v.  Bare,  11  Q.  B.  477.)    But,  supposing  that  in  the  present  case 
the  summons  and  plaint  had  stated  that  the  defendant  laid  hands 
on  the  plaintiff,  invaded  her  person,  infecting  her  with  disease, 
and  the  defendant  had  pleaded  leave  and  licence  of  the  plaintiff, 
which  leave  and  licence  was  traversed ;  upon  that  issue  the  case 
would,  I  think,  have  come  before  the  jury  precisely  as  it  has 
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done  upon  the  issue  whether  the  defendant  assaulted  the  plaintiff.  Hkubtt 
And  it  appears  to  me  that  the  doctrine  as  laid  down  by  Judge 

Willes  and  other  judges  in  England,  that  consent  procured   

by  fraudulent  concealment  is  void  in  point  of  law,  is  applicable  1378. 
to  an  action  like  the  present  before  a  civil  tribunal.  It  is  not  AslatUt— 
difficult  to  suggest  cases  of  a  less  unpleasant  nature  than  that  Communi- 
before  the  Court.  If  a  patient  submits  to  the  performance  of  an  eating  disease 
operation  by  a  surgeon,  he  cannot  treat  that  as  an  assault,  nor  —Emdew*' 
complain  of  injurious  consequences.  But,  supposing  that  the 
operator  used  in  the  operation  a  poisoned  instrument,  knowing 
the  injurious  result  that  would  follow,  could  not  the  person 
injured  sustain  an  action  of  assault,  as  for  a  trespass  committed 
on  the  person  without  his  consent.  Could  he  not  establish 
that  to  such  an  operation  including  such  consequences 
he  did  not  consent,  though  he  did  permit  an  operation  of  a 
different  character.  In  the  case  of  Beg.  v.  Bennett,  and  the 
cases  of  Beg.  v.  Saunders  and  Beg.  v.  Williams  it  appears  to  me 
that  the  same  Judges  who  held  that  the  prisoners  were  guilty 
of  assaults,  would  equally  have  held  that  the  persons  assaulted 
might  have  maintained  civil  actions  for  damages  arising  out  of 
the  same  transaction.  I  do  not  think  that  the  circumstance  that  the 
plaintiff  had  been  seduced  or  debauched  by  the  defendant,  and 
had  on  previous  occasions  consented  to  his  embraces,  makes  any 
material  distinction,  the  jury  having  virtually  found  that  on  the 
particular  occasion  in  question  she  would  not  have  consented  had 
the  defendant  disclosed  his  state  of  health.  Nor  do  I  think  that 
the  maxim  Ex  turpi  causa  non  oritur  actio,  is  applicable  to  the 
present  case.  That  principle  I  think  governs  cases  of  contract. 
A  promise  cannot  be  supported,  on  the  contrary  is  vitiated,  by  an 
immoral  consideration,  nor  can  a  contract  be  enforced  if  its  object 
be  to  promote  and  encourage  immorality  or  illegality.  But  the 
present  case  is  founded  on  tort.  The  defendant  has  done  an  act 
injurious  to  the  plaintiff  and  has  done  it  wilfully  and  intentionally. 
Upon  the  authority  of  the  case  referred  to,  I  think  it  must  be 
held  that  this  wrong  was  done  to  her  without  her  consent.  It 
does  not  occur  to  me  that  the  Court,  if  it  hold  the  defendant 
liable  in  damages  to  the  plaintiff  in  this  case  would  be  sustaining 
immorality.  It  seems  to  me,  on  the  other  hand,  that  the  impu- 
tation of  injustice  would  rest  upon  a  decision  holding  that  a 
defendant,  who  has  inflicted  a  life  long  injury  upon  his  victim  by 
depriving  her  of  her  bodily  health  should  escape  with  impunity 
because  he  had  previously  deprived  her  of  her  chastity  and 
obtained  possession  of  her  person. 

Babet,  J. — Concurring,  as  I  do,  in  the  judgment  pronounced 
by  my  brother  Fitzgerald,  and,  generally  speaking,  for  the 
reasons  which  he  has  assigned,  I  do  not  mean  to  occupy  time 
by  giving  a  separate  judgment  which  would  merely  result  in 
my  feebly  repeating  what  he  has  expressed  in  a  manner  so 
masterly  and  concise.  I  entirely  agree  with  the  expressions 
which  nave  fallen  from  my  Lord,  of  sympathy  and  pity  for  the 
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Heoabty    sufferings  of  the  plaintiff,  fallen  though  she  may  be;  but  I 
Shine.     cann°k  help  coming  to  the  conclusion  that  the  maintenance 

  of  this  action  would  be  a  violation  of  the  settled  and  politic 

1878.  maxim  Ex  turpi  causa  rum  oritur  actio.  It  was  contended  by 
Assault—  ■^r*  Eeron  that  this  maxim  only  applies  to  actions  brought 
Communis  for  the  purpose  of  enforcing  and  having  the  benefit  of  an 
eating  disease  illegal  and  immoral  contract,  but  in  the  case  of  Fivaz  v.  Nicholls 
—Evidence.  (referre(j  to  by  my  brother  Fitzgerald),  the  action  was  for  a 
conspiracy  to  obtain  payment  of  a  bill  given  by  the  plaintiff 
for  an  illegal  consideration.  I  confess,  however,  I  still  am 
pressed  with  the  difficulty  which  I  felt  at  the  trial,  namely, 
whether  on  a  mere  traverse  of  the  assault,  I  could  have 
nonsuited  the  plaintiff  and  directed  a  verdict  against  her, 
assuming,  as  I  felt  bound  at  Nisi  Prius  to  assume,  that  the 
cases  of  R.  v.  Bennett  and  R.  v.  Sinclair  were  rightly  decided, 
and  that  the  defendant  had  accordingly  committed  an  indictable 
assault.  There  may  be  cases  where  an  indictment  may  be  main- 
tained, though  the  complainant  may  not  be  able  to  obtain 
damages  in  an  action,  but  these  cases  would,  I  apprehend, 
be  found  to  involve  some  breach  of  the  public  peace  or  public 
order,  and  not  to  be  like  the  present  case  of  a  private  transaction 
between  two  parties  where  one  of  them  receives  a  personal  injury. 
I  therefore  feel  called  upon  to  say,  though  I  do  so  with  the  most 
unfeigned  diffidence  from  the  respect  I  entertain  for  an  opinion 
expressed  by  my  late  lamented  friend,  Mr.  Justice  Willes,  that 
these  cases  are  not  to  be  followed.  It  appears  to  me  that  in 
22.  v.  Bennett  Willes,  J.,  somewhat  hastily,  and  on  the  facts  of 
the  case,  unnecessarily,  extended  the  doctrine  that  fraud  is 
equivalent  to  force  further  than  it  was  ever  before  carried. 
It  is  not  easy  to  see  why,  if  the  reasoning  of  the  learned  judges 
were  well  founded,  the  persons  in  these  cases  were  guilty  only  of 
an  assault  and  not  of  rape.  I  am,  of  course,  aware  of  the  series 
of  decisions  ending  with  R.  v.  Barrow  (L.  Rep.  1  C.  C.  R.),  that  a 
man  obtaining  possession  of  the  person  of  a  married  woman  by 
fraudulently  pretending  to  be  her  husband  is  not  guilty  of  rape,  but 
in  Reg,  v.  Case  (1  Den.  380),  Wilde,  C.J.  says :  "  The  cases  which 
have  been  referred  to  show  that  where  the  consent  is  caused  by  fraud 
the  act  is  at  least  an  assault,  and  perhaps  amounts  to  rape,"  and 
in  R.  v.  Flattery  (13  Cox  C.  C),  Kelly,  C.B.  expresses  his  regret 
at  these  decisions  as  to  married  women ;  and  others  of  the  judges 
intimate  a  desire  that  these  cases  should  be  reconsidered  in  the 
Court  of  Criminal  Appeal,  and  in  the  last  edition  of  Russell  on 
Crimes,  vol.  1,  p.  861,  a  similar  suggestion  is  made  by  the 
learned  editor,  a  Queen's  counsel  of  considerable  eminence  and 
experience.  But  however  that  may  be,  whether  the  offence  of 
intercourse  obtained  by  fraud  be  an  assault  or  a  rape,  in  all  the 
other  cases,  where  it  was  held  that  the  act  of  coition  or  indecency 
was  an  indictable  offence,  notwithstanding  consent  or  absence  of 
resistance,  it  will  be  found  that  the  person  injured  or  assaulted 
was  either  asleep  or  unconscious,  or  from  mental  imbecility,  or 
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youth,  or  a  state  of  pupillage  or  the  like,  helplessly  submissive  Hbgarty 
to  the  prisoner's  will,  or  from  some  such  cause,  or  the  fraudulent 

contrivance  of  the  prisoner,  was  unaware  of  the  moral  nature  of  '  

the  act  committed.    In  the  case  of  a  married  woman,  she  1878. 
believes  she  is  submitting  to  her  husband,  not  to  a  stranger.  Assault^ 
In  R.  v.  Case  the  girl  believed  she  was  undergoing  a  surgical  Communi- 
operation,  and  not  sexual  pollution,  and  so  on  in  the  other  cases,  eating  disease 
In  fact  it  is  an  inaccuracy  to  say  that  in  these  cases  "fraud  —Emdence- 
vitiates  consent it  is  more  accurate  to  say  there  is  no  consent 
at  all  to  the  prisoner's  act,  or  to  adopt  the  language  of  the  judge 
in  some  of  the  cases,  the  consent  is  given  to  one  thing  and  the 

Erisoner  does  another.  In  the  present  case  the  plaintiff  de- 
berately  and  knowingly  consented  to  the  act  of  sexual  inter- 
course, which  is  the  assault  relied  on,  the  alleged  fraud  was  the 
concealment  from  her,  not  of  the  nature  of  the  assault,  but  of 
the  danger  of  a  physical  consequence  of  her  wilful  act  of  im- 
morality ;  and  I  do  not  think  she  ought  to  be  heard  either  in  a 
civil  or  criminal  court  to  allege  that  the  act  was  done  against 
her  will,  so  as  to  constitute  an  assault  volenti  non  fit  injuria. 
I  do  not  intend  these  observations  as  a  separate  judgment.  I 
merely  mean  to  express  my  concurrence  in  the  able  judgment  of 
my  brother  Fitzgerald. 


COURT  OF  APPEALS  OF  KENTUCKY. 

Wednesday,  April  17. 

Commonwealth  v.  Hawes. 
Extradition — Trial  for  another  offence. 

Under  the  extradition  treaty  o/1843  with  Great  Britain,  a  person 
surrendered  to  tlie  United  States  by  virhie  of  its  provisions 
cannot  be  tried  upon  a  charge  different  from  that  for  which  lie 
was  extradited ;  and  for  which  his  surrender  could  not  have 
been  demanded. 

T7XTRADITI0N. 

Ej  Smith  N.  Hawes  stood  indicted  in  the  Kenton  Criminal 
Court  for  uttering  forged  paper,  for  embezzlement,  and  upon  four 
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Common-  several  charges  of  forgery.  He  was  found  to  bea  resident  of  London, 
wealth  Canada,  and  in  February,  1877,  was  demanded  by  the  United 
Hawks.     States  and  surrendered  by  the  Canadian  authorities,  to  answer 

  three  of  the  said  charges  of  forgery.    He  was  tried  upon  two  of 

1878,      the  indictments  for  forgery,  the  other  two  being  dismissed,  and 
Extradition,  was  acquitted.    He  was  held  in  custody,  however,  to  answer  the 
charges  of  embezzlement,  &c.,  and  in  August,  1877,  he  moved 
upon  affidavit  to  be  released  from  custody. 

The  Court  (Jackson,  J.),  ordered  that  the  cases  of  The 
Commonwealth  against  Hawes  for  embezzlement,  &c,  be  con- 
tinued, and  the  prisoner  released  from  custody.  The  Common- 
wealth  appealed. 

Moss  (Attorney-General)  and  W.  W.  Olewry,  for  appellant. 

C.  Carlisle  and  /.  W.  Stevenson,  for  appellee. 
Lindsay,  C.J.  (after  stating  the  facts).— it  was  the  opinion  of 
the  learned  judge  who  presided  in  the  court  below,  that  the  tenth 
article  of  the  treaty  of  1842  impliedly  prohibited  the  Government 
of  the  United  States  and  the  Commonwealth  of  Kentucky  from 
proceeding  to  try  Hawes  for  any  other  offence  than  one  of  those 
for  which  he  had  been  extradited,  without  first  affording  him  an 
opportunity  to  return  to  Canada,  and  that  he  could  not  be 
lawfully  held  in  custody  to  answer  a  charge  for  which  he  could 
not  be  put  upon  trial.  A  public  treaty  is  not  merely  a 
compact  or  bargain  to  be  carried  out  by  the  executive 
and  legislative  departments  of  the  general  government,  but 
a  living  law,  operating  upon  and  binding  the  judicial  tri- 
bunals, state  and  federal,  and  these  tribunals  are  under  the 
same  obligation  to  notice  and  give  it  effect  as  they  are  to 
notice  and  enforce  the  Constitution,  and  the  laws  of  Congress 
made  in  pursuance  thereof :  (Fed.  Cons.  sect.  2,  Art.  6 ;  2  Pet. 
253,  per  Marshall,  C.J.)  When  it  is  provided  by  treaty  that 
certain  Acts  shall  not  be  done,  or  that  certain  limitations  or  re- 
strictions shall  not  be  disregarded  or  exceeded  by  the  contracting 

f>arties  the  compact  does  not  need  to  be  supplemented  by 
egislative  or  executive  action,  to  authorise  the  courts  of  justice 
to  decline  to  override  these  limitations,  or  to  exceed  the 
prescribed  restrictions,  for  the  palpable  and  all-sufficient  reason, 
that  to  do  so  would  be  not  only  to  violate  the  public  faith,  but  to 
transgress  the  "  supreme  law  of  the  land/'  The  tenth  article  of 
the  treaty  of  1842  is  as  follows :  "  It  is  agreed  that  the  United 
States  and  Her  Britannic  Majesty  shall,  upon  mutual  requisitions 
by  them,  or  their  ministers,  officers,  or  authorities,  respectively 
made,  deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crime  of  murder,  or  assault  with  intent  to  commit  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  either,  shall  seek 
an  asylum,  or  shall  be  found  within  the  territories  of  the  other : 
Provided,  that  this  shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his 
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tension  and  commitment  for  trial,  if  the  crime  or  offence  Common- 
ihere  been  committed,"  &c.  Public  treaties  are  to  be  fairly  WB£LTH 
preted,  and  the  intention  of  the  contracting  parties  to  be  Hawes. 

tained  by  the  application  of  the  same  rules  of  construction   

he  same  course  of  reasoning  which  we  apply  to  the  interpre-  1878' 
a  of  private  contracts.  By  the  enumeration  of  seven  well-  Extradition. 
ed  crimes  for  which  extradition  may  be  had,  the  parties 
ly  excluded  the  idea  that  demand  might  be  made  as  matter 
fht  for  the  surrender  of  a  fugitive  charged  with  an  offence 
uimed  in  the  enumeration,  no  matter  how  revolting  or  wicked 
ay  be.  By  providing  the  terms  and  conditions  upon 
h  a  warrant  for  the  arrest  of  the  alleged  fugitive  may  be 
d,  and  confining  the  duty  of  making  the  surrender 
ghses  in  which  the  evidence  of  criminality  is  sufficient, 
•ding  to  the  laws  of  the  place  where  such  fugitive  is  found, 
stify  his  commitment  for  trial,  the  right  of  the  demanding 
rnment  to  decide  finally  as  to  the  propriety  of  the  demand, 
is  to  the  evidences  of  guilt,  is  as  plainly  excluded  as  if  that 
.  had  been  denied  by  express  language.  The  precise  purpose 
hich  the  fugitive  is  to  be  surrendered  is  set  out  in  exact 
apt  language,  and  the  Act  negatives,  by  necessary  implica- 
the  right  here  claimed,  that  the  person  surrendered  may  be 
for  an  offence  different  from  that  for  which  he  was  extra- 
,  and  one  for  which  his  surrender  could  not  have  been 
aided.  The  right  of  one  government  to  demand  and  receive 
another  the  custody  of  an  offender  who  has  sought  asylum 
its  soil  depends  upon  the  existence  of  treaty  stipulations 
een  them,  and  in  all  cases  is  derived  from,  and  is  measured 
restricted  by,  the  provisions,  express  and  implied,  of  the 
y.  The  rule  as  stated  by  Mr.  Lawrence  is :  "  All  the  right 
ti  a  power  asking  an  extradition  can  possibly  derive  from 
rarrender  must  be  what  is  expressed  in  the  treaty,  and  all 
of  interpretation  require  the  treaty  to  be  strictly  construed ; 
consequently,  when  the  treaty  prescribes  the  offences  for 
1  extradition  can  be  made,  and  the  particular  testimony  to 
squired,  the  sufficiency  of  which  must  be  certified  to  the 
itive  authority  of  the  extraditing  country,  the  state  receiving 
lgitive  has  no  jurisdiction  whatever  over  him,  except  for  the 
fied  crime  to  which  the  testimony  applies."  This  is  the 
sophy  of  the  rule  prevailing  in  Prance.  The  French  Minister 
istice,  in  his  circular  of  April  15,  1841,  said :  "  The  extra- 
l  declares  the  offence  which  leads  to  it,  and  this  offence  alone 
t  to  be  inquired  into."  The  rule  as  stated  by  the  German 
tr  Heffber  is,  that  "  The  individual  whose  extradition  has 
granted  cannot  be  prosecuted  nor  tried  for  any  crime  except 
for  which  the  extradition  has  been  obtained.  To  act  in  any 
way,  and  to  cause  him  to  be  tried  for  other  crimes  or  mis* 
mors,  would  be  to  violate  the  mutual  principle  of  asylum, 
be  silent  clause  contained  by  implication  in  every  extradition." 
prhen  President  Tyler  expressed  the  opinion  that  the  treaty  of 
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Common- 
wealth. 
v. 

Hawes. 
1878. 
Extradition. 


1842  could  not  be  used  to  secure  the  trial  and  punishment  of  persons 
charged  with  treason,  libels,  desertion  from  military  service,  and 
other  like  offences,  and  when  the  British  Parliament  in  1843,  and 
the  American  Congress  in  1848,  assumed  to  provide  that  the 
persons  extradited  by  their  respective  Governments  should  be 
surrendered  "  to  be  tried  for  the  crime  of  which  such  person  shall 
be  so  accused,"  this  dominant  principle  of  modern  extradition 
was  both  recognised  and  acted  upon.  This  construction  of  the 
tenth  article  of  the  treaty  is  consistent  with  its  language  and 
provisions,  and  is  not  only  in  harmony  with  the  opinions  and 
modern  practice  of  the  most  enlightened  nations  of  Europe,  and 
just  and  proper  in  its  application,  but  necessary  to  render  it 
absolutely  certain  that  the  treaty  cannot  be  converted  into  an 
instrument  by  which  to  obtain  the  custody  and  secure  the  punish- 
ment of  political  offenders.  Hawes  placed  himself  under  the 
guardianship  of  the  British  laws  by  becoming  an  inhabitant  of 
Canada.  We  took  him  from  the  protection  of  those  laws  under 
a  special  agreement,  and  for  certain  named  and  designated 
purposes.  To  continue  him  in  custody  after  the  accomplishment 
of  those  purposes,  and  with  the  object  of  extending  the  criminal 
jurisdiction  of  our  Courts  beyond  the  terms  of  the  special  agree- 
ment, would  be  a  plain  violation  of  the  faith  of  the  transaction, 
and  a  manifest  disregard  of  the  conditions  of  the  extradition. 
He  is  not  entitled  to  personal  immunity  in  consequence  of  his 
flight.  We  may  yet  try  him  under  each  and  all  of  the  indictments 
for  embezzlement,  and  for  uttering  forged  paper,  if  he  comes 
voluntarily  within  the  jurisdiction  of  our  laws,  or  if  we  can  reach 
him  through  the  extradition  clause  of  the  Federal  Constitution, 
or  through  the  comity  of  a  foreign  Government.  But  we  had  no 
right  to  add  to,  or  enlarge  the  conditions  and  lawful  consequences 
of  his  extradition,  nor  to  extend  our  special  and  limited  right  to 
hold  him  in  custody  to  answer  the  three  charges  of  forgery,  for 
the  purpose  of  trying  him  for  offences  other  than  those  for  which 
he  was  extradited.  We  conclude  that  the  Court  below  correctly 
refused  to  try  Hawes  for  any  of  the  offences  for  which  he  stood 
indicted,  except  for  the  three  charges  of  forgery  mentioned  in 
the  warrant  of  extradition,  and  that  it  properly  discharged  him 
from  custody.  Order  affirmed. 
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HIGH  COURT  OF  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Tuesday,  October  1. 
(Before  O'Brien,  J.,  in  Chambers.) 

Re  John  Rea.  (a) 

.'uiitrmpt  of  Court — Warrant  to  commit — Form  of  warrant — 
Statement  of  offence  to  party  guilty  of  contempt — Opportunity 
of  shmcing  cause  against  order. 

Where  a  solicitor  practising  before  a  petty  sessions  court  persisted 
in  interrupting  the  bench  by  shouting  and  conducting  himself  in 
a  disorderly  manner,  and  teas  in  consequence  committed  to  gaol 
for  seven  days,  it  was  held : 

l.</.  That  the  warrant  of  committal  need  not  be  headed  with  the 
title  of  the  case  which  was  at  hearing  wlien  the  offence  took 
place. 

bid.  The  offence  need  not  be  stated  in  the  committal  part  of  the 
warrant,  provided  it  appear  sufficiently  on  the  face  of  the 
warrant  what  the  offence  was. 

\rd.  The  warrant  need  not  specify  the  date  from  which  the 
Imprisonment  is  to  commence,  such  period  commencing  from  the 
date  of  the  warrant. 

itmble,  that  the  alleged  offence  should  have  been  stated  to  the 
offender  before  the  order  for  his  committal  was  made,  and  an 
opportunity  given  to  him  to  show  cause  against  it. 

OTION  to  discharge  from  custody  John  Rea.  The  prisoner 
was  brought  up  on  a  writ  of  habeas  corpus  addressed  to 
he  governor  of  Downpatrick  gaol.  The  facts  of  the  case,  as 
ppeared  from  the  affidavits,  were  as  follows :  Mr.  Rea,  when 
cting  as  solicitor  for  a  prisoner  at  petty  sessions  held  at  Gilford, 

(a)  Reported  by  Cecil  R.  ROCHB  Esq.,  Barrister-at-Law. 
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Re  Johk  Bmju  in  the  co.  Down,  persisted  in  interrupting  the  court  by 
shouting  and  comporting  himself  in  a  disorderly  manner.  He 

 "      was  in  consequence  committed  to  gaol  under  the  following 

Contempt^  warrant : 

Committal. 

Petty  Sessions  (Ireland)  Act,  1851,  14  &  15  Vict  c.  93.   Form  E.  B. 

Warrant  to  commit  or  retain  for  trial  The  Queen  and  the  Justices  assembled  at 
the  Sessions  at  Gilford,  complainants ;  John  Rea,  defendant.  Petty  sessions  district 
of  Gilford,  co.  Down. 

Whereas  at  the  court  of  petty  sessions  held  at  Gilford  on  the  25th  day  of  September, 
1878,  defendant,  Mr.  Rea,  insisting  upon  interrupting  and  insulting  the  Court  by 
shouting  at  the  court  in  the  most  violent  and  unseemly  manner,  and,  although 
frequently  called  upon  by  the  Court,  continued  to  do  so  in  such  a  way  that  no  member 
of  the  Court  was  even  able  to  speak,  the  Court  directed  that  Mr.  Rea  be  imprisoned  in 
Downpatrick  gaol  for  one  week,  for  insult  and  contempt  of  it ;  this  is  to  command 
you,  to  whom  this  warrant  is  addressed,  to  lodge  the  said  John  Rea,  of  Belfast,  in  the 
gaol  of  Downpatrick ;  there  to  be  imprisoned  by  the  keeper  of  the  said  gaol  as 
follows :  for  the  space  of  one  week.  And  for  this  the  present  warrant  shaU  be  a 
sufficient  authority  to  all  whom  it  may  concern.  (Signed)  C.  D.  Clifford  Lloyd, 
justice  of  the  said  county ;  R.  M.,  chairman  of  the  Court  Dated  this  25th  day  of 
September,  1878.   To  the  sub-inspector  of  Royal  Irish  Constabulary,  Banbridge. 

The  affidavits  were  contradictory  as  to  whether,  prior  to  the 
actual  committal,  Mr.  Rea  was  called  on  to  show  cause  against 
it,  and  informed  of  the  nature  of  his  offence.  Mr.  Rea  was  not 
actually  given  into  the  custody  of  the  gaoler  of  Downpatrick  gaol 
till  the  day  after  his  arrest,  which  took  place  on  the  day  on  which 
the  warrant  was  dated. 

Keogh,  with  him  White,  for  the  defendant. — The  warrant  is 
bad,  because,  in  the  first  place,  it  is  headed  in  a  non-existing 
cause;  it  should  have  been  headed  in  the  name  of  the  cause 
which  was  before  the  Court.  The  warrant  should  state  the  date 
of  the  committal ;  but  it  does  not,  and  consequently  the  com- 
mencement of  the  imprisonment  is  uncertain.  On  the  authority 
of  Re  Pollard  (L.  Rep.  2  P.  0.  0,  106)  the  prisoner  should  have 
been  given  an  opportunity  of  showing  cause  against  his  com- 
mittal, the  specific  offence  of  which  he  was  charged  should  have 
been  stated  to  him  before  he  was  committed.  The  charge  is  not 
specific  ;  merely  interrupting  the  Court  is  no  offence,  it  may  be 
the  duty  of  a  professional  man  to  do  so.  The  offence  of  insulting 
the  Court  should  be  stated  to  have  been  done  wilfully.  The 
warrant  ought  to  state  the  alleged  offence  clearly :  (Levy  v. 
Moylan,  10  C.  B.  189 ;  Sir  W.  Wyndham's  case,  2  Gabb.  C.  L. 
178.) 

Purcell,  Q.C,  for  the  magistrates,  contra. — As  to  the  objection 
that  the  warrant  should  have  stated  the  insult  to  be  wilful, 
see  Re  the  Sheriff  of  Middlesex  (11  Ad.  &  B.  273).  It  is  not 
necessary  to  state  the  time  at  which  the  committal  was  made :  {Re 
Bowdhr,  12  Q.  B.  612.) 

Some  other  objections  raised  to  the  warrant  during  the  argu- 
ment appear  sufficiently  set  out  in  the  judgment. 

O'Bribn,  J.  —  Several  objections  nave  been  taken  to  the 
warrant  in  this  case.  Some  of  them,  as  to  the  warrant  not  being 
nnder  seal,  and  not  having  been  directed  to  the  gaoler,  have 
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been  abandoned  by  Mr.  Keogh,  and  there  are  others  for  which  Be  John  Rsa 
(though  they  were  not  actually  given  up  by  Mr.  Keogh)  no 

substantial  reasons  have  been  assigned.    No  ground  has  been   

suggested  for  holding  that  the  provisions  in  the  statute  respecting  Contempt— 
contempt  of  court  do  not  apply  to  professional  persons  engaged  Committal. 
in  the  case  at  hearing  as  well  as  to  others.  The  words  of  the 
statute  are  general,  applying  to  acts  done  by  any  person,  and 
there  is  nothing  in  the  statute  to  restrict  the  application  of  these 
words.  I  am  also  of  opinion  that  the  warrant  is  not  defective 
by  reason  of  its  not  having  been  entitled  in  the  case  pending  at 
the  time  the  alleged  contempt  was  committed.  Contempt  of 
court  is  an  offence,  and  may  be  committed  although  no  case  was 
then  actually  under  consideration.  And  no  reasons  have  been 
assigned  why  (if  the  party  guilty  of  such  contempt  was  sentenced 
for  it)  the  title  of  the  warrant  of  committal  should  not  corres- 
pond with  the  offence  charged,  as  it  does  in  the  present  case. 
Mr.  Keogh  has  also  argued  that  the  warrant  does  not  show  that 
Mr.  Bea  had  committed  any  contempt  of  court.  The  objection 
cannot,  I  think,  be  sustained,  having  regard  to  the  statements  in 
the  warrant  as  to  Mr.  Ilea's  continued  interruptions  and  violence, 
4c. :  (Levy  v.  Moylan,  10  G.  B.  189.)  The  warrant  by  its  terms 
also  shows  that  it  was  made  by  a  justice  or  justices  sitting  in 
Court  (within  the  meaning  of  13  &  14  Vict.  c.  93,  s.  9),  it  was 
signed  by  Mr.  Lloyd  as  chairman  of  the  Court,  and  it  was  not 
requisite  to  state  whether  one  or  more  justices  were  sitting  with 
him.  It  also  shows  that  the  objection  of  Ilea's  Christian  name 
not  being  stated  in  the  warrant  does  not  arise.  The  warrant 
states  the  acts  complained  of  to  have  been  done  by  the  defendant 
Mr.  Bea,  and  the  title  states  John  Bea  to  be  the  defendant. 
Another  objection  relied  on  is  that  the  committing  part  of  the 
warrant  does  not  specify  the  offence ;  but  the  previous  part  of 
the  warrant  stated  that  he  was  to  be  imprisoned  for  one  week 
for  contempt  of  Court,  and  it  was  altogether  unnecessary  to 
repeat  that  statement  in  the  subsequent  part.  It  was  further 
objected  that  the  warrant  did  not  specify  the  time  from  which 
the  week  of  imprisonment  should  be  computed;  but,  as  the 
order  was  dated  the  25th  day  of  September,  the  clear  construc- 
tion of  the  order  is  that  the  week  should  commence  from  that 
date,  and  that  construction  cannot  be  affected  by  the  circum- 
stance that,  from  the  distance  of  Downpatrick  gaol,  Mr.  Bea  was 
not  in  fact  given  in  custody  to  the  governor  of  the  gaol  till  the 
following  day.  It  is  conceded  that  Mr.  Bea  should  not  be  kept 
in  custody  after  the  expiration  of  that  week.  Another  objection 
was  that  the  words  Downpatrick  gaol  in  the  warrant  are  not  a 
sufficiently  clear  description  of  the  place  in  which  Mr.  Bea  was 
to  be  imprisoned ;  but  this  is  also  unsustainable.  It  is  not  sug- 
gested that  there  is  any  other  gaol  in  Downpatrick  except  the 
county  gaol.  Another  objection,  however,  has  been  taken  by 
Mr.  Keogh,  in  support  of  which  he  relied  upon  the  decision  of 
the  Judicial  Committee  of  the  Privy  Council  in  Pollcvrd's  case 
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Be  John  Rbx.  (L.  Rep.  2  P.  C.  120),  in  which  it  was  laid  down  bv  the  Court  in 
their  judgment  "that  no  person  should  be  punished  for  contempt 

 "      of  Court  (which  was  a  criminal  offence)  unless  the  specific  offence 

Contempt—  charged  against  him  was  distinctly  stated,  and  an  opportunity  of 
Committal.    angweriDg  [ft  given  to  him     and  it  was  further  stated  in  the 
judgment  that,  in  the  case  before  them,  "  the  Court  were  not 
satisfied  that  a  distinct  charge  of  the  offence  was  stated,  with  an 
offer  to  hear  the  answer  thereto,  before  sentence  was  passed." 
Mr.  Keogh  contended  that  the  principles  laid  down  in  that  case 
applied  to  the  present,  notwithstanding  the  difference  of  the 
facts.    It  would  apparently  follow  from  that  judgment  that, 
before  any  order  to  commit  a  party  for  contempt  of  Court  be 
made,  he  should  be  told  what  was  the  conduct  on  his  part  which 
was  relied  on  as  a  contempt,  and  for  which  it  was  proposed  to 
commit  him,  and  should  be  allowed  an  opportunity  of  showing 
cause  why  such  order  should  not  be  made.    The  affidavits  in  this 
case  are  conflicting  as  to  what  took  place  on  the  occasion  in 
question ;  but  in  my  opinion  they  do  not  satisfactorily  establish 
or  show  that  such  a  course  was  adopted,  or  that  Mr.  Rea,  before 
the  order  for  his  committal  was  made,  was  apprised  of  the  specific 
offence  with  which  he  was  charged,  or  had  an  opportunity  of 
answering  it  or  of  showing  that  the  order  should  not  be  made. 
The  question  as  to  the  application  to  the  present  case  of  the  rule 
laid  down  in  Pollard's  case  is  not,  in  my  opinion,  free  from 
doubt.    It  may  not  be  necessary  to  state  in  the  warrant  that, 
before  the  order  was  made,  the  specific  offence  charged  was 
stated  to  the  party,  and  an  opportunity  of  answering  it  given  to 
him  ;  but  I  see  no  reason  why  in  fact  such  a  course  should  not 
be  adopted,  or  what  difficulty  would  result  from  it,  and,  although 
I  entertain  some  doubt  in  the  case,  I  think  the  more  expedient 
order  for  me  to  make  is  to  direct  Mr.  Ilea's  immediate  discharge. 
Although  he  would,  at  all  events,  be  entitled  to  his  discharge  to- 
morrow, his  detention  till  then  would  be  a  restraint  of  his  personal 
liberty  which,  even  for  so  short  a  time,  should  not  be  interfered 
with  in  such  a  doubtful  case.  Order  accordingly. 
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CENTRAL  CRIMINAL  COURT. 
October  Session,  1878. 
(Before  Brett,  L.J.A.) 
Reg.  v.  Keary.  (a) 
Inability  to  plmd — Insanity — What  proof  of y  necessary. 

LUCY  KEARY  was  indicted  for  murder.  On  the  prisoner 
being  arraigned,  her  counsel,  Besley,  proceeded  to  call 
evidence  to  prove  that,  at  different  periods  of  her  imprisonment 
since  the  commission  of  the  alleged  murder,  she  had  been 
insane.    Upon  this 

Brett,  L. J.,  said  it  did  not  matter  what  had  been  the  condition 
of  mind,  the  real  question  being  whether  the  accused  had  suf- 
ficient understanding  at  the  present  time.  Could  she  understand 
at  that  moment  that  she  was  charged  with  murder?  Did  she 
understand  sufficient  to  be  able  to  plead  to  the  indictment  ?  It 
did  not  matter,  for  the  present  purpose,  whether  she  had  been 
insane  at  any  time. 


CENTRAL  CRIMINAL  COURT. 
October  Session,  1878. 
(Before  Brett,  L.J.A.) 
Reg.  v.  Dart,  (a) 

24  #  25  Vict.  c.  100,  s.  14—"  With  intent"— Prisoner  must  be 
proved  to  have  full  possession  of  faculties — Intention  to  be 
proved  to  satisfaction  of  jury — Medical  testimony  not  always 
necessary. 

PRISONER,  Eliza  Dart,  pleaded  not  guilty  to  an  indictment 
charging  her  with  having  thrown  her  child  into  the 
Serpentine  river  "  with  intent"  to  drown,  &c,  under  sect.  14 
of  the  above  statute,  which  enacts  that  "  whosoever  shall  attempt 
to  ...  .  drown,  suffocate,  or  strangle  any  person,  with  intent 
....  to  commit  murder,  shall,  whether  any  bodily  injury  be 
effected  or  not,  be  guilty  of  felony." 

(a)  Reported  by  EL  T.  Tamfun,  Esq.,  Barrister -ftt-L&w. 
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Rk*  Brett,  L.  J.,  in  Bumming  np  the  evidence  to  the  jury,  said  it  wu 
Vaxt      necessary  to  prove  that  the  accused  had  the  will  and  intention, 

 '      at  the  time,  to  kill  the  child.    The  jury  must  acauit  if  they  were 

1878.      not  satisfied  that  prisoner  had  in  her  mind  the  defined  intention 
of  killing  her  child. 

A  witness  had  proved  that  the  prisoner,  after  throwing  her 
child  into  the  water,  threw  herself  in,  and,  on  being  rescued, 
exclaimed,  "  save  the  child ;  let  me  die/'    It  was  also  proved 
that  since  her  confinement  the  prisoner  had  been  strange  in  her  \ 
behaviour,  although  she  had  always  been  a  kind  mother. 

Referring  to  this  part  of  the  case,  his  Lordship  told  the  jury  : 
that  if  they  should  be  of  opinion  that  the  words  used  by  the 
prisoner  at  the  time  were  a  true  expression  of  her  mind,  they 
must  return  a  verdict  of  not  guilty. 

The  counsel  for  the  prosecution  having  suggested  that  scien- 
tific evidence  as  to  the  prisoner's  state  of  mind  should  be  forth- 
coming,  his  Lordship  said  that  it  was  a  mistake  to  suppose  that* 
in  order  to  satisfy  a  jury  of  insanity,  scientific  evidence  most  be 
adduced.  If  the  evidence  of  facts  were  such  as  to  indicate  an 
unsound  state  of  mind  that  was  quite  sufficient. 


WESTERN  CIRCUIT. 

Bristol  Autumn  Assize. 

Wednesday,  November  6. 

(Before  Lord  Coleridge.) 

Reo.  t\  Brown,  (a) 

An  accessory  before  the  fact — Accessory  cannot  be  present  at  the 
commission  of  (he  offence. 

FREDERICK  BROWN  was  indicted  for  murder,  his  wife  j 
being  also  indicted  as  an  accessory  before  the  fact.  It  was  ' 
proved  that  the  blow,  which  proved  fatal,  was  struck  within  a  : 
few  feet  of  where  the  wife  was  standing.  j 
Coleridge,  L.,  directed  the  acquittal  of  the  female  prisoner. = 
pointing  out  that  she  should  have  been  indicted  as  a  principal,  if  :\ 
anything.  An  accessory  before  the  fact  must  be  absent  at  thai 
time  when  the  crime  is  committed,  and  the  act  must  be  done  mfl 
consequence  of  some  counsel  or  procurement  of  his.  M 


(a)  Reported  by  H.  T.  Tamfux,  Esq.,  Barruter-*t-L*w. 
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Srelan). 


HIGH  COURT  OP  JUSTECE. 
COURT  OP  APPEAL. 
Nov.  28  and  29,  and  Dec.  2, 1878. 
(Before  Ball,  C,  Palles,  C.B.,  and  Deasy,  L.J.A.) 

Hegabty  v.  Shine,  (a) 

Umult — Infecting  with  venereal  disease — Consent  of  woman  to 
immoral  ad — Concealment  of  infection. 

I*  an  action  for  assault,  the  plaintiff,  who  was  living  as  paramour 
•tft  the  defendant,  became  injected  by  him  with  a  venereal 
(Know.  The  defendant  concealed  from  her  the  fact  of  his  being 
» infected. 

JfcHi  affirming  the  decision  of  the  Queen9 s  Bench  Division  {reported 
mk,  p.  124)  that  the  action  would  not  lie.  Mere  con- 
**tmenl  of  the  defendant  being  infected  did  not  constitute  such 
*frwd  as  to  vitiate  the  consent  of  the  woman  to  the  immoral 
•A  A  Court  of  Justice  will  refuse  to  entertain  a  civil  action 
siting  from  immorality.  Semble  per  Palles,  O.B.  (R.  v.  Bennett, 
It.fF.  1005,  and  R.  v.  Sinclair,  13  Cox  C.  0.  28)  were  rightly 

A  OTION  for  assault  and  breach  of  promise  of  marriage.  The 
ar&ament's  aPPear  sufficiently  reported  ante 

Bie  decision  of  the  Court  of  Queen's  Bench  Division,  ordering 
**JW  trial,  was  now  appealed  against. 

^*Vft,  Q.C.  (with  him  Bonan),  for  the  appellant,  the  plaintiff. 
*****  Murphy,  Q.C.  (with  him  Ezham,  Q.C.  and  O'Riordan) 
we  respondent,  the  defendant. 

Cur.  adv.  vult. 

C. — This  action  is  brought  by  a  female  plaintiff  against 
•  Iftle  defendant  for — (1)  breach  of  promise  of  marriage;  (2), 

(a)  Reported  by  Cecil  R.  Rochk,  Esqn  Barrfeter-at-Ltw. 

i^nr.  l 
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assault  of  the  plaintiff  and  infecting  her  with  venereal  disease,  the 
second  ground  of  complaint  being  stated  in  two  counts,  of  which 
the  first  is  expressed  that  the  defendant  assaulted  and  beat  the 
plaintiff,  whereby  she  became  infected  with  venereal  disease,  and 
the  second,  that  the  defendant  assaulted  and  beat  the  plaintiff 
and  infected  her  with  venereal  disease.  Of  the  first  cause  of 
action  for  breach  of  promise  of  marriage,  there  was  upon  the  trial 
of  the  action  no  evidence.  The  rest  of  the  complaint  was  founded 
upon  the  following  facts.  Between  the  plaintiff  and  the  defendant 
there  had  for  about  two  years  subsisted  an  illicit  intercourse, 
and,  during  its  continuance,  the  plaintiff  contracted  from  the 
defendant  disease.  As  the  questions  to  be  decided  by  us  arise 
upon  the  charge  of  the  learned  judge  before  whom  the  trial  took 
place,  in  respect  of  the  legal  considerations  applicable  to  a 
case  of  this  character,  I  think  it  unnecessary  to  enter  into  the 
details  of  the  evidence.  There  was  a  verdict  for  the  plaintiff;  but, 
if  the  jury  were  misdirected,  of  course  it  cannot  be  upheld.  The 
charge  is  reported  by  the  learned  judge  in  the  terms  which  I 
shall  now  state:  "I  charged  the  jury,  carefully  reviewing  the 
evidence,  without  expressing  any  opinion  on  my  own  part.  I 
adopted  as  law  and  as  applicable  to  a  civil  action,  the  case  of  Beg. 
v.  Bennett  (4  F.  &  F.  1105)  and  Beg  v.  Sinclair  (13  Cox  C.  C. 
28),  and  I  in  substance  directed  the  jury,  as  matter  of  law,  that  an 
assault  implied  an  act  of  violence,  committed  upon  a  person 
against  his  or  her  will,  and  that,  as  a  general  rule,  when  the 
person  consented  to  the  act,  there  was  no  assault ;  but  that  if  the 
consent  was  obtained  by  the  fraud  of  the  party  committing  the 
act,  the  fraud  vitiated  the  consent,  and  the  act  became  in  view  of 
the  law  an  assault,  and  that  therefore  if  the  defendant,  knowing 
that  he  had  venereal  disease,  and  that  the  probable  and  natural 
effect  of  his  having  connection  with  the  plaintiff  would  be  to  com- 
municate to  her  venereal  disease,  fraudulently  concealed  from  her 
his  condition,  in  order  to  induce,  and  did  thereby  induce,  her  to 
have  connection  with  him ;  and  if  but  for  that  fraud  she  would 
not  have  consented  to  have  had  such  connection;  and  if  he  had 
with  her  the  connection  so  procured  and  thereby  communicated 
to  her  such  venereal  disease,  he  had  committed  an  assault,  and 
one  for  which  they  might  on  the  evidence  award  substantial 
damages."  This  charge,  and  the  objections  to  it,  were  brought 
before  the  Queen's  Bench  Division,  when  a  majority  of  the  judges 
held  that  the  views  presented  by  the  learned  judge  to  the  jury  (not, 
indeed,  according  to  his  own  opinion,  but  in  deference  to  the 
authority  of  the  two  cases  in  the  Criminal  Courts  cited  by  him) 
were  a  misdirection,  and  they  consequently  awarded  a  new  trial 
upon  this  ground.  The  propriety  of  their  ruling  we  have  now 
to  examine.  The  charge  of  the  learned  judge  assumes  that,  in  order 
to  constitute  an  assault  upon  a  person,  the  act  done  should  be 
against  his  or  her  will,  without  his  or  her  consent.  With  that 
proposition  I  entirely  agree.  To  strike  a  person  minaciously  or 
in  anger  is  a  matter  very  different  in  character  from  a  blow  in 
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sport  or  play.  Sexual  intercourse  with  the  consent  of  the  female  Hboabtt 
(supposing  no  grounds  to  exist  for  holding  the  consent  inopera- 

tive)  cannot  be  an  assault  on  the  part  of  the  male.    The  charge   

then  proceeds  to  assort  that,  although  consent  be  given,  yet  if  1878. 
that  consent  was  obtained  by  the  fraud  "of  the  party  committing  ^^JJ^ 
the  act,  the  fraud  vitiated  the  consent  and  the  act  became,  in  infection, 
view  of  the  law  an  assault.  From  this  proposition  when  laid 
down  in  reference  to  the  particular  facts  of  the  present  case  I 
dissent.  We  are  not  dealing  with  deceit  as  to  the  nature  of  the 
act  to  be  done,  such  as  occurred  in  the  case  cited  in  argument,  of 
the  innocent  girl  who  was  induced  to  believe  that  a  surgical 
operation  was  being  performed.  There  was  here  a  lengthened 
cohabitation  of  the  parties,  deliberate  consent  to  the  act  or  acts 
oat  of  which  the  cause  of  action  has  arisen.  If  deceit  by  one  of 
them  as  to  the  condition  of  his  health  suffices  to  alter  the  whole 
relation  in  which  they  otherwise  were  to  each  other,  so  as  to 
transform  the  intercourse  between  them  into  an  assault  on  the 
part  of  the  defendant,  why  should  not  any  other  deceit  have  the 
same  effect  ?  Suppose  a  woman  to  live  with  her  paramour  under 
and  with  a  distinct  and  reiterated  promise  of  marriage  not 
fulfilled,  nor,  it  may  be,  intended  to  be  fulfilled,  is  every  separate 
act  of  intercourse  an  assault  ?  Let  the  same  happen  in  conjunc- 
tion with  a  broken  engagement  to  provide  for  her  maintenance 
and  protection  against  poverty,  does  a  similar  consequence  here 
also  follow  ?  No  one,  I  think,  would  be  prepared  to  answer  these 
questions  in  the  affirmative.  In  the  present  case  the  fraud  relied 
upon  to  annul  the  plaintiff's  consent  is  the  concealment  of  a  fact 
which,  if  known,  would  have  induced  her  to  withhold  it.  But 
before  this  effect  is  attributed  to  such  a  concealment,  it  seems  to 
to  me  reasonable  to  demand,  what  is  required  in  contract,  that 
from  the  relation  between  the  parties  there  should  have  arisen  a 
duty  to  disclose  capable  of  being  enforced.  And  how  can  this 
be  when  the  relation  is  itself  immoral  and  for  the  indulgence  of 
immorality,  and  the  supposed  duty  for  the  object  of  aiding  its  con- 
tinuance ?  To  support  obligation  founded  upon  relation,  it  appears 
to  me  the  relation  must  be  one  which  we  can  recognise  and 
sanction.  I  do  not  think  these  opinions  conflict  with  the  cases 
in  Criminal  Courts  referrd  to  by  the  learned  judge  in  his  charge. 
Considerations  affect  prosecutions  not  applicable  to  civil  actions. 
In  the  former,  we  are  concerned  with  public  interests  and  con- 
sequent public  policy,  in  the  latter,  with  the  reciprocal  rights  and 
liabilities  of  individuals.  Mutual  consent  to  a  prize  fight  might 
prevent  the  pugilists  having  a  remedy  inter  se,  but  would  not 
make  it  less  a  breach  of  the  peace  or  exonerate  those  engaged 
from  punishment.  These  reasons  in  my  opinion  justify  the  order 
of  the  Queen's  Bench  Division  directing  a  new  trial  upon  the 
ground  of  misdirection  by  the  learned  judge.  I  think  it  right  to 
add  that  I  also  concur  with  the  majority  of  that  Court  in  holding 
that  an  action  of  this  character  cannot  be  maintained.  The  con- 
sequence of  an  immoral  act — the  direct  consequence — is  the 


148 


CRIMINAL  LAW  CASES. 


HwABtr    subject  of  complaint.    Courts  of  justice  no  more  exist  to  provide 
a  remedy  for  the  consequences  of  immoral  or  illegal  acts  and 

  contracts  than  to  aid  or  enforce  those  acts  or  contracts  them- 

1878.  selves.  Some  striking  illustrations  of  this  are  afforded  by 
Asmhlm  ^tkorities  cited  in  the  argument  of  this  appeal.  Thus  judges 
in/teio*!    hav©  refused  to  partition  the  plunder  obtained  by  robbery; 

protect  property  in  an  indecent  book  or  picture;  to  compel 
payment  of  the  wages  of  unchastity.  Are  the  same  tribunals  to 
regulate  the  relation,  rights,  and  duties  of  the  parties  to  an  illicit 
intercourse  ?  No  precedent  has  been  cited,  no  authority  sug- 
gested, for  an  action  like  the  present,  and  I  am  not  disposed  to  make, 
in  the  interest  of  immorality,  either  precedent  or  authority  for  it. 

Pallbs,  C.B. — The  difference  of  opinion  in  the  Court  below, 
and  the  fact  that  the  reasons  of  that  judgment  involve  dissent 
from  Reg.  v.  Bennett  and  Reg.  v.  Sinclair,  invest  this  case  with 
some  importance.  It  is  for  this  reason  that,  though  concurring, 
as  I  do,  with  my  Lord  Chancellor  that  the  appeal  ought  to  be  dis- 
missed, and  agreeing  generally  with  his  reasons,  I  think  it  right 
to  indicate  generally  the  lines  of  thought  through  which  I  have 
arrived  at  this  conclusion.  Three  of  the  questions  argued,  and 
ably  argued,  by  the  plaintiff's  counsel  are,  in  my  view,  outside 
the  sphere  of  serious  controversy.  I  refer,  first,  to  the  effect  of 
consent  upon  an  act  which  would  otherwise  have  been  an  assault; 
secondly,  to  the  operation  of  the  traverse  in  putting  in  issue  the 
alleged  consent ;  and  thirdly,  to  the  alleged  admission  by  plead- 
ing that  the  infecting  charged  in  the  second  count  was  against 
the  plaintiff's  will.  It  is  indisputable  that  an  act  cannot  be  an 
assault  unless  it  be  against  the  will  of  the  person  assaulted.  Such 
was  the  undoubted  law  long  before  the  case  of  Christopherson  v. 
Beare.  In  that  case,  the  passage  from  Bullen's  Nisi  Prius,  said  to 
be  to  the  contrary,  was  cited  and  relied  upon,  and,  if  it  bear  the 
interpretation  contended  for  by  the  plaintiff  here,  it  is  by  that 
case  denied  to  be  law.  The  same  proposition  determines  the 
next  point.  As  the  allegation  of  assault  includes  a  statement  that 
the  act  complained  of  was  against  the  will  of  the  plaintiff,  so  a 
traverse  of  that  allegation  puts  in  issue  as  well  the  plaintiff's  will 
as  the  commission  of  that  which,  but  for  her  will,  would  have  been 
an  assault.  As  to  the  last  point,  admitting  that  Mr.  Bonan  is 
right  in  saying  that  in  the  second  count  the  infecting  is  laid  as  a 
substantive  trespass,  it  can  be  so  only  by  impliedly  alleging  that 
act  to  have  been  against  the  plaintiff's  will,  and,  if  so,  the  traverso 
puts  in  issue  the  fact  so  impliedly  averred.  Passing  from  these 
snbsidiary  points  to  the  main  question  in  the  case,  two  proposi- 
tions have  been  advanced  on  the  part  of  the  plaintiff,  first,  that 
there  was  evidence  that  she  did  not  consent  in  fact  to  the  act  con- 
stituting the  cause  of  action,  and,  secondly,  that  if  she  did 
consent,  there  was  evidence  that  the  consent  was  procured  by 
fraud.  Unless  she  can  establish  either  one  of  these  contentions 
the  present  appeal  must  fail.  I  cannot  entertain  any  doubt  that 
the  plaintiff  must,  in  law,  be  taken  to  have  consented  in  fact  to 
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the  act  constituting  the  alleged  trespass.  In  reference  to  this,  Hboabtt 
which  I  deem  a  cardinal  question  to  the  right  decision  of  this  gmifE. 

case,  I  abstain  from  referring  to  any  matter  of  form.    I  assume   

the  alleged  trespass  to  be  pointedly  laid  as  a  substantive  trespass.  1878. 
I  also  assume  that  which  I  much  doubt,  that  the  construction  is  j^^^^ 
open  upon  the  direction  at  the  trial  which  the  plaintiff  is  here  to  uffatum. 
support.  Apart  from  matters  of  form,  the  case  is,  that  the 
plaintiff  consented  to  have  sexual  intercourse  with  an  individual 
who  then,  but  without  her  knowledge,  was  affected  with  this  foul 
disorder,  and  that  the  physical  contact  thus  consented  to  com- 
municated the  disorder  to  the  plaintiff.  I  shall  not  enter  into 
any  refinements,  I  care  not  whether  one  act  is  the  consequence  of 
the  other,  or  whether  each  is  a  separate  act,  which,  but  for  the 
plaintiff's  consent,  would  have  been  a  separate  assault.  I  hold 
that  the  consent  proved  must,  in  law,  be  taken  to  extend  to  both. 
That  which  the  plaintiff  consented  to  involved  the  communication 
of  the  infection,  and  in  consenting  to  the  former  she  consented  to 
the  latter.  Such  a  case  is  wholly  distinguishable  from  Beg.  v. 
Locke  (2  C.  C.  R.  10)  and  Beg.  v.  Flattery  (13  Cox  C.  C. 
388).  In  the  former,  there  was  not  a  consent  to  anything, 
not  an  exercise  of  a  positive  will ;  there  was  a  submission,  but 
nothing  more.  In  the  latter  the  plaintiff  consented  to  a  sur- 
gical operation,  in  no  sense  did  she  consent  to  the  prisoner 
having  connection  with  her.  I  have  the  satisfaction  of  believing 
that  upon  this  part  of  the  case  my  view  is  not  in  conflict  with 
that  of  the  Lord  Chief  Justice.  No  doubt,  after  putting  the 
case  of  a  surgeon  using  a  poisoned  instrument,  the  learned  judge 
says :  "  Could  he  not  establish  that  to  such  an  operation,  in- 
volving such  consequences,  he  did  not  consent,  though  he  did 
permit  an  operation  of  a  different  character  ?"  The  Chief  Judge 
had,  however,  immediately  previously  stated  his  view  of  the  law, 
of  which  he  gave  that  as  an  example.  "  It  appears  to  me,"  he 
says,  "that  the  doctrine  laid  down  by  Mr.  Justice  Willes  and 
other  judges  in  England,  that  consent  procured  by  fraudulent 
concealment  is  void  in  point  of  law,  is  applicable  to  an  action  like 
the  present,  before  a  civil  tribunal."  And,  again,  at  the  end  of 
his  judgment,  he  bases  his  conclusion  that  the  wrong  was  done 
*  without  the  plaintiff's  consent,  upon  the  authority  of  the  cases 
which  he  had  previously  referred  to,  every  one  of  which — viz., 
Beg.  t.  Bennett,  Beg.  v.  Saunders,  and  Beg.  v.  Williams — was  a 
case  of  consent  in  fact  held  to  have  been  avoided  or  vitiated  by 
fraud.  Being,  then,  of  opinion  that  the  alleged  trespass  was  an 
act  done  with  the  consent  in  fact  of  the  plaintiff,  the  next 
inquiry  is,  was  that  consent  avoided  or  vitiated  by  fraud  ?  Now 
I  may  at  once  say  that  I  am  not  prepared  to  overrule  the  long 
Une  of  cases  which  establish  that  consent  may  be  avoided  by 
fraud.  It  is  familiar  to  us  all  that  a  contract  procured  by  fraud 
may  be  avoided  by  the  innocent  party,  unless  such  a  change  of 
circumstances  has  supervened  as  renders  it  impossible  to  re-in- 
state the  parties  in  the  state  in  which  they  were  before  the  con- 
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Hioartt    tract.    I  eee  no  good  reason  why  the  same  principle  should  not 
Skin*.     ^e  aPP^caWe  *°  a  bare  consent,  although  it  lack  the  other  inci- 

  dents  of  a  binding  contract;  nor  do  I  see  why  the  principle 

1878.  should  not  be  pushed  to  the  extent  of  converting  into  an  assault 
AssauHbu  w^0^  was  in  fact  the  subject  of  a  consent  procured  through 

i^tion.  fi^nd.  Beg.  v.  Saunders  (8  C.  &  P.  265)  and  Beg.  v.  Williams 
(Ibid.  286),  decided  upwards  of  forty  years  ago,  depended  for 
their  validity  upon  this  application  of  the  principle ;  and  in  rela- 
tion to  the  question  now  in  hand,  these  cases  have  been  not 
only  since  uniformly  followed,  but  have  been  recognised  in  the 
Court  for  Crown  Cases  Reserved  in  Beg.  v.  Case  (1  Den.  C.  C.  580). 
But  in  my  opinion  it  is  not  necessary  for  the  purpose  of  this  case 
to  consider  whether  the  doctrine  that  consent  may  be  avoided  by 
fraud  does  or  does  not  apply  in  the  case  of  a  prosecution  as  dis- 
tinguished from  a  civil  action  to  an  agreement  for  immoral 
sexual  intercourse.  The  difficulty  which  has  presented  itself  to 
my  mind  as  to  the  decision  in  Beg.  v.  Bennett  is  not  in  relation 
to  the  general  question  whether  the  doctrine  is  applicable  to  such 
a  case,  but  whether  in  that  case  there  was  evidence  of  fraud.  It 
does  not  appear  by  the  report  that  there  was  evidence  of  active 
misrepresentation,  and  in  my  opinion,  where  concealment  is  relied 
upon  as  fraud,  for  the  purpose  of  avoiding  a  contract  or  consent 
it  is  not  sufficient  to  show  that  such  concealment  was  wilful  or 
even  for  the  purpose  of  deceit,  unless  a  duty  be  shown  to  com- 
municate the  fact  concealed  to  the  party  who  has  been  deceived. 
For  this  reason,  in  criminal  prosecution  for  constructive  assaults, 
relying  upon  a  consent  in  fact  having  been  avoided  by  fraud,  it 
appears  to  me  to  be  impossible  to  rely  upon  concealment  alone, 
where  the  act  knowingly  consented  to  was  an  immoral  one.  In 
such  a  case  the  sole  relation  between  the  parties  from  which  it 
can  be  said  that  a  duty  to  communicate  arises,  is  that  they  have 
agreed  together  to  commit  an  act  of  immorality.  From  such  a 
relation,  illegal  and  immoral  in  itself,  no  duty  can  arise,  and  in  the 
absence  of  such  duty,  the  concealment  (although  intentional  and 
with  a  view  to  deceive),  of  a  material  fact,  is  in  my  opinion  neither 
fraud  nor  evidence  of  fraud.  This  applies  as  well  to  a  criminal 
prosecution  as  to  a  civil  action.  I  desire,  however,  to  guard  my- 
self against  being  supposed  to  decide  that,  if  there  be  active 
misrepresentation  by  which  a  party  is  induced  knowingly  to  con- 
sent to  an  immoral  act,  that  false  representation  may  not  amount 
to  a  fraud  sufficient  in  a  criminal  prosecution  to  avoid  the  consent 
and  render  the  guilty  party  indictable  for  the  act  as  if  there  had 
never  been  a  consent.  If  such  an  act  were  an  assault,  I  do  not 
think  that  the  maxim  Ex  turpi  causa  non  oritur  actio  would 
apply  to  a  prosecution.  If  the  misrepresentation  be  sufficient 
to  deprive  the  acquiescence  of  its  character  of  assent,  the  act  of 
the  defendant  may  be  relied  on  as  an  assault.  It  appears  to  me 
that  the  decision  of  this  case  in  the  Queen's  Bench  Division  may 
be  taken  as  overruling  the  decision  in  The  Queen  v.  Bennett.  I 
consider  it  a  matter  of  such  grave  importance  to  interfere  with 
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decisions  as  to  assaults  upon  females,  that  I  wish  to  say  that,  on  Hkubtt 
the  grounds  I  have  stated,  I  think  that  case  is  distinguishable ; 

bo  that,  if  the  Queen's  Bench  decision  is  to  be  taken  as  overruling     '  ' 

that  case,  I  may  not  be  taken  as  concurring  in  it.  I  base  my  1878. 
judgment  upon  the  ground  that  this  cause  of  action  arises  out  of  A J^jjjJ , 
an  immoral  and  illegal  transaction.  It  is  a  typical  illustration  of  iqfatwn. 
the  maxim  quoted  at  the  bar,  Ex  turpi  causa  non  oritur  actio.  A 
distinction  was  attempted  to  be  made  at  the  bar  between  the 
application  of  this  principle  to  actions  in  tort  and  in  contract,  but 
there  are  many  actions  in  tort  to  which  it  is  undeniable  that  this 
principle  cannot  apply ;  for  instance,  if  a  prisoner  in  custody 
attempts  to  escape  and  the  officer  in  whose  custody  he  is  in  recap- 
turing him  unnecessarily  inflicts  upon  him  a  serious  wound,  an 
action  will  lie  against  the  officer,  although  the  act  of  the  prisoner 
was  an  illegal  one.  But  it  is  one  thing  to  say  that  this  maxim  may 
not  apply  in  some  cases  of  wrong,  and  it  is  another  to  say  that  a 
Court  of  Justice  is  bound  to  measure  the  wrong  done  and  to 
mete  out  the  wages  of  iniquity.  I  think  a  Court  of  Justice  is 
bound  to  say  that  such  a  contract  is  void  for  immorality.  We 
have  been  told  that  there  is  a  legal  obligation  on  a  Conrt  to  go 
into  the  details  involved  in  this  immoral  contract.  I  emphati- 
cally deny  that.  Whether  in  the  form  of  contract  or  tort,  an 
action  in  a  Conrt  of  Justice  will  not  lie  on  such  a  transaction, 
nor  can  it  be  pleaded  as  a  matter  of  defence.  In  answer  to  such 
an  action,  I  think  the  immoral  nature  of  the  contract  ought  to  be 
pleaded ;  and  it  generally  must  be  so.  But  if  that  opportunity  be 
passed  over,  I  will  not  undertake  to  say  that  it  is  not  in  the  power  of 
the  jndge  at  the  trial  to  direct  that  the  plaintiff  be  non-suited.  In 
the  present  case  there  was,  I  think,  no  necessity  of  pleading  this 
defence.  An  action  is  brought  for  trespass  to  the  person.  That 
is  denied  and  accordingly  the  plaintiff  must  show  that  an  assault 
was  committed.  The  evidence  proves  that  the  act  was  done  by 
the  consent  of  the  plaintiff  aiid  therefore  that  she  was  not 
assaulted.  In  order  to  avoid  the  consent,  she  relies  upon  the 
fraud.  She  asks  the  Court  to  relieve  her  from  the  consequences 
of  a  consent  which  she  in  fact  gave.  This  is  not  open  to  her, 
because  if  the  contract  be  an  immoral  one,  neither  party  can  be 
allowed  to  enter  into  the  consideration  for  it,  whether  to  sustain 
the  cause  of  action  or  to  avoid  the  consent.  The  Court  should 
amy  we  decline  to  go  into  it,  therefore  the  consent  must  stand 
unaffected  by  the  alleged  fraud. 

Deasy,  L.J.A. — I  quite  concur  in  the  judgments  pronounced 
by  the  Lord  Chancellor  and  the  Lord  Chief  Baron.  But  for  the 
novelty  and  importance  of  the  case,  I  would  confine  myself  to 
simple  concurrence.  No  such  action  as  this  has  ever  been 
brought  either  in  England  or  this  country.  The  circumstances 
of  the  plaintiff  are  so  pitiable  that  they  must  necessarily  excite 
compassion  in  the  breast  of  every  man  ;  but  I  think  that  if,  yield- 
ing to  that  compassion,  we  were  to  hold  such  an  action  to  be 
maintainable  we  would  be  laying  down  a  new  and  dangerous 
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Heoabtt    precedent.    If,  after  a  course  of  illicit  intercourse  extending 
SmMjs      over  t,W0  yearB»  a  Par^y  should  bring  an  action  such  as  the  present, 

 *     we  should,  I  fear,  unfortunately  have  the  time  of  the  Courts  of 

1878.  Justice  taken  up  by  large  numbers  of  plaintifis  coming  in  to  sue 
Assault  bv  *^e^r  partners  in  sin.  Such  actions  I  think  to  be  contrary  to 
infection!!  public  policy,  morality,  and  decency.  The  two  cases  cited  to  us 
before  Willes,  J.,  and  Shee,  J.,  are  peculiar,  but  I  think  we  can 
find  in  them  no  authority  that  consent  to  an  act  of  immorality 
can  give  a  right  to  bring  an  action  for  assault  on  the  part  of  the 
individual  who  has  given  the  consent.  In  this  case  the  woman 
had  been  living  for  years  in  immorality.  But  many  other  cases 
may  be  put  in  which  the  woman  may  be  innocent.  Take,  for 
example,  the  case  of  a  woman  who  has  been  seduced  under  a 
fraudulent  promise  of  marriage ;  could  it  be  held  that,  though  her 
consent  was  obtained  by  fraud,  she  could  maintain  an  action 
against  her  seducer  for  assault  ?  Again,  take  the  instance  of  a 
woman  who  is  perfectly  innocent  when  she  contracts  a  bigamous 
marriage.  There  she  submits  to  the  embraces  of  the  man  who 
has  gone  through  the  form  of  marriage  with  her  without  the  least 
culpability  on  her  part,  solely  induced  by  the  fraudulent  act  of 
the  man ;  but  has  it  ever  been  held  that  on  such  a  state  of  facts 
the  woman  could  bring  an  action  against  him  for  assault  f  In 
the  present  case  the  woman  has  led  an  immoral  life — a  life,  one  of 
the  frequent  consequences  of  which  is  the  contraction  of  a  loath- 
some disease.  For  two  days  a  most  able  judge  and  a  jury  have 
been  engaged  in  investigating  the  details  and  occasions  of  this 
course  of  immorality,  in  order  to  discover  whether  the  probable 
consequence  of  that  course  of  immorality  did  actually  originate 
from  it.  I  am  of  opinion  that  such  an  investigation  is  no  fit 
subject  for  the  attention  of  a  Court  of  Justice,  and  that  no  such 
investigation  ought  to  receive  judicial  sanction.  According  to 
the  judgment  of  this  Court,  therefore,  there  must  be  a  new  trial, 
if  the  plaintiff  is  advised  to  go  on  with  the  suit. 

Order  of  the  Queen's  Bench  Division  for  a  new  trial  affirmed. 
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the  act  constituting  the  alleged  trespass.  In  reference  to  this, 
which  I  deem  a  cardinal  question  to  the  right  decision  of  this 
case,  I  abstain  from  referring  to  any  matter  of  form.  I  assume 
the  alleged  trespass  to  be  pointedly  laid  as  a  substantive  trespass. 
I  also  assume  that  which  I  much  doubt,  that  the  construction  is 
open  upon  the  direction  at  the  trial  which  the  plaintiff  is  here  to 
support.  Apart  from  matters  of  form,  the  case  is,  that  the 
plaintiff  consented  to  have  sexual  intercourse  with  an  individual 
who  then,  but  without  her  knowledge,  was  affected  with  this  foul 
disorder,  and  that  the  physical  contact  thus  consented  to  com- 
municated the  disorder  to  the  plaintiff.  I  shall  not  enter  into 
any  refinements,  I  care  not  whether  one  act  is  the  consequence  of 
the  other,  or  whether  each  is  a  separate  act,  which,  but  for  the 
plaintiff's  consent,  would  have  been  a  separate  assault.  I  hold 
that  the  consent  proved  must,  in  law,  be  taken  to  extend  to  both. 
That  which  the  plaintiff  consented  to  involved  the  communication 
of  the  infection,  and  in  consenting  to  the  former  she  consented  to 
the  latter.  Such  a  case  is  wholly  distinguishable  from  Beg.  v. 
Locke  (2  C.  C.  R.  10)  and  Beg.  v.  Flattery  (13  Cox  C.  C. 
888).  In  the  former,  there  was  not  a  consent  to  anything, 
not  an  exercise  of  a  positive  will ;  there  was  a  submission,  but 
nothing  more.  In  the  latter  the  plaintiff  consented  to  a  sur- 
gical operation,  in  no  sense  did  she  consent  to  the  prisoner 
having  connection  with  her.  I  have  the  satisfaction  of  believing 
that  upon  this  part  of  the  case  my  view  is  not  in  conflict  with 
that  of  the  Lord  Chief  Justice.  No  doubt,  after  putting  the 
case  of  a  surgeon  using  a  poisoned  instrument,  the  learned  judge 
says :  "  Could  he  not  establish  that  to  such  an  operation,  in- 
volving such  consequences,  he  did  not  consent,  though  he  did 
permit  an  operation  of  a  different  character  ?  "  The  Chief  Judge 
had,  however,  immediately  previously  stated  his  view  of  the  law, 
of  which  he  gave  that  as  an  example.  "  It  appears  to  me,"  he 
says,  "that  the  doctrine  laid  down  by  Mr.  Justice  Willes  and 
other  judges  in  England,  that  consent  procured  by  fraudulent 
concealment  is  void  in  point  of  law,  is  applicable  to  an  action  like 
the  present,  before  a  civil  tribunal."  And,  again,  at  the  end  of 
his  judgment,  he  bases  his  conclusion  that  the  wrong  was  done 
without  the  plaintiff's  consent,  upon  the  authority  of  the  cases 
which  he  had  previouly  referred  to,  every  one  of  which — viz., 
Reg.  v.  Bennett,  Beg.  v.  Saunders,  and  Beg.  v.  Williams  was  a 
case  of  consent  in  fact  held  to  have  been  avoided  or  vitiated  by 
fraud.  Being,  then,  of  opinion  that  the  alleged  trespass  was  an 
act  done  with  the  consent  in  fact  of  the  plaintiff,  the  next 
inquiry  is,  was  that  consent  avoided  or  vitiated  by  fraud  ?  Now 
I  may  at  once  say  that  I  am  not  prepared  to  overrule  the  long 
line  of  cases  which  establish  that  consent  may  be  avoided  by 
fraud.  It  is  familiar  to  us  all  that  a  contract  procured  by  fraud 
may  be  avoided  by  the  innocent  party,  unless  such  a  change  of 
circumstances  has  supervened  as  renders  it  impossible  to  re-in- 
state the  parties  in  the  state  in  which  they  were  before  the  con- 
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Hegabtt    tract.    I  see  no  good  reason  why  the  same  principle  should  not 
Shinb.     ^e  applicable  to  a  bare  consent,  although  it  lack  the  other  inci- 

  dents  of  a  binding  contract;  nor  do  I  see  why  the  principle 

1878.  should  not  be  pushed  to  the  extent  of  converting  into  an  assault 
Assauft  bw  wki°Q  was  *n  ^ac^       subject  of  a  consent  procured  through 

infeetio*?  fraud.  Beg.  v.  Saunders  (8  0.  &  P.  265)  and  Beg.  v.  Williams 
{Ibid.  286),  decided  upwards  of  forty  years  ago,  depended  for 
their  validity  upon  this  application  of  the  principle ;  and  in  rela- 
tion to  the  question  now  in  hand,  these  cases  have  been  not 
only  since  uniformly  followed,  but  have  been  recognised  in  the 
Court  for  Crown  Cases  Reserved  in  Beg.  v.  Case  (I  Den.  C.  C.  580). 
But  in  my  opinion  it  is  not  necessary  for  the  purpose  of  this  case 
to  consider  whether  the  doctrine  that  consent  may  be  avoided  by 
fraud  does  or  does  not  apply  in  the  case  of  a  prosecution  as  dis- 
tinguished from  a  civil  action  to  an  agreement  for  immoral 
sexual  intercourse.  The  difficulty  which  has  presented  itself  to 
my  mind  as  to  the  decision  in  Beg.  v.  Bennett  is  not  in  relation 
to  the  general  question  whether  the  doctrine  is  applicable  to  such 
a  case,  but  whether  in  that  case  there  was  evidence  of  fraud.  It 
does  not  appear  by  the  report  that  there  was  evidence  of  active 
misrepresentation,  and  in  my  opinion,  where  concealment  is  relied 
upon  as  fraud,  for  the  purpose  of  avoiding  a  contract  or  covenant, 
it  is  not  sufficient  to  show  that  such  concealment  was  wilful  or 
even  for  the  purpose  of  deceit,  unless  a  duty  be  shown  to  com- 
municate the  fact  concealed  to  the  party  who  has  been  deceived. 
For  this  reason,  in  criminal  prosecution  for  constructive  assaults, 
relying  upon  a  consent  in  fact  having  been  avoided  by  fraud,  it 
appears  to  me  to  be  impossible  to  rely  upon  concealment  alone, 
where  the  act  knowingly  consented  to  was  an  immoral  one.  In 
such  a  case  the  sole  relation  between  the  parties  from  which  it 
can  be  said  that  a  duty  to  communicate  arises,  is  that  they  have 
agreed  together  to  commit  an  act  of  immorality.  From  such  a 
relation,  illegal  and  immoral  in  itself,  ho  duty  can  arise,  and  in  the 
absence  of  such  duty,  the  concealment  (although  intentional  and 
with  a  view  to  deceive),  of  a  material  fact,  is  in  my  opinion  neither 
fraud  nor  evidence  of  fraud.  This  applies  as  well  to  a  criminal 
prosecution  as  to  a  civil  action.  I  desire,  however,  to  guard  my- 
self against  being  supposed  to  decide  that,  if  there  be  active 
misrepresentation  by  which  a  party  is  induced  knowingly  to  con- 
sent to  an  immoral  act,  that  false  representation  may  not  amount 
to  a  fraud  sufficient  in  a  criminal  prosecution  to  avoid  the  consent 
and  render  the  guilty  party  indictable  for  the  act  as  if  there  had 
never  been  a  consent.  If  such  a  state  of  facts  were  sufficient  to 
support  a  civil  action,  I  do  not  think  that  the  maxim  Ex  turpi  causa 
non  oritur  actio  would  apply  to  it.  If  the  misrepresentation  be  suffi- 
cient to  deprive  the  acquiescence  of  its  character  of  assent,  the  act  of 
the  defendant  may  be  relied  on  as  an  assault.  It  appears  to  me 
that  the  decision  of  this  case  in  the  Queen's  Bench  Division  may 
be  taken  as  overruling  the  decision  in  The  Queen  v.  Bennett.  I 
consider  it  a  matter  of  such  grave  importance  to  interfere  with 
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decisions  as  to  assaults  upon  females,  that  I  wish  to  say  that,  on  Hboastt 
the  grounds  I  have  stated,  I  think  that  case  is  distinguishable ; 

so  that,  if  the  Queen's  Bench  decision  is  to  be  taken  as  overruling   

that  case,  I  may  not  be  taken  as  concurring  in  it.  I  base  my  1878. 
judgment  npon  the  ground  that  this  cause  of  action  arises  out  of  A  . 
an  immoral  and  illegal  transaction.  It  is  a  typical  illustration  of  infection. 
the  maxim  quoted  at  the  bar,  Ex  turpi  causa  non  oritur  actio.  A 
distinction  was  attempted  to  be  made  at  the  bar  between  the 
application  of  this  principle  to  actions  in  tort  and  in  contract, 
but  there  are  many  actions  in  tort  to  which  it  is  undeniable  that 
this  principle  must  apply ;  for  instance,  if  a  prisoner  in  custody 
attempts  to  escape  and  the  officer  in  whose  custody  he  is  in 
recapturing  him  inflicts  upon  him  a  serious  wound,  no  action 
will  lie  against  the  officer,  because  the  act  of  the  prisoner  was 
an  illegal  one.  But  it  is  one  thing  to  say  that  this  maxim  may 
not  apply  in  case  of  a  wrong,  and  it  is  another  to  say  that  a 
Court  of  Justice  is  bound  to  measure  the  wrong  done  and  to 
mete  oat  the  wages  of  iniquity.  I  think  a  Court  of  Justice  is 
bound  to  say  that  such  a  contract  is  void  for  immorality.  We 
have  been  told  that  there  is  a  legal  obligation  on  a  Court  to  go 
into  the  details  involved  in  this  immoral  contract.  I  emphati- 
cally deny  that.  Whether  in  the  form  of  contract  or  tort,  an 
action  in  a  Court  of  Justice  will  not  lie  on  such  a  transaction, 
nor  can  it  be  pleaded  as  a  matter  of  defence.  In  answer  to  such 
an  action,  I  think  the  immoral  nature  of  the  contract  ought  to  be 
pleaded;  and  it  generally  must  be  so.  But  if  that  opportunity  be 
passed  over,  I  will  not  undertake  to  say  that  it  is  not  in  the  power  of 
the  judge  at  the  trial  to  direct  that  the  plaintiff  be  non-suited.  In 
the  present  case  there  was,  I  think,  no  necessity  of  pleading  this 
defence.  An  action  is  brought  for  trespass  to  the  person.  That 
is  denied  and  accordingly  the  plaintiff  must  show  that  an  assault 
was  committed.  The  evidence  proves  that  the  act  was  done  by 
the  consent  of  the  plaintiff  and  therefore  that  she  was  not 
assaulted.  In  order  to  avoid  the  consent,  she  relies  upon  the 
fraud.  She  asks  the  Court  to  relieve  her  from  the  consequences 
of  a  consent  which  she  in  fact  gave.  This  is  not  open  to  her, 
because  if  the  contract  be  an  immoral  one,  neither  party  can  be 
allowed  to  enter  into  the  consideration  for  it,  whether  to  sustain 
the  cause  of  action  or  to  avoid  the  consent.  The  Court  should 
say  we  decline  to  go  into  it,  therefore  the  consent  must  be 
allowed. 

Diast,  L.J.A. — I  quite  concur  in  the  judgments  pronounced 
by  the  Lord  Chancellor  and  the  Lord  Chief  Baron.  But  for  the 
novelty  and  importance  of  the  case,  I  would  confine  myself  to 
simple  concurrence.  No  such  action  as  this  has  ever  been 
brought  either  in  England  or  this  country.  The  circumstances 
of  the  plaintiff  are  so  pitiable  that  they  must  necessarily  excite 
compassion  in  the  breast  of  every  man ;  but  I  think  that  if,  yield- 
ing to  that  compassion,  we  were  to  hold  such  an  action  to  be 
maintainable  we  would  be  laying  down  a  new  and  dangerous 
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precedent.  If,  after  a  course  of  illicit  intercourse  extending 
over  two  years,  a  party  should  bring  an  action  such  as  the  present, 
we  should,  I  fear,  unfortunately  have  the  time  of  the  Courts  of 
Justice  taken  up  by  large  numbers  of  plaintiffs  coming  in  to  sue 
their  partners  in  sin.  Such  actions  I  think  to  be  contrary  to 
public  policy,  morality,  and  decency.  The  two  cases  cited  to  us 
before  Willes,  J.,  and  Shee,  J.,  are  peculiar,  but  I  think  we  can 
find  in  them  no  authority  that  consent  to  an  act  of  immorality 
can  give  a  right  to  bring  an  action  for  assault  on  the  part  of  the 
individual  who  has  given  the  consent.  In  this  case  the  woman 
had  been  living  for  years  in  immorality.  But  many  other  cases 
may  be  put  in  which  the  woman  may  be  innocent.  Take,  for 
example,  the  case  of  a  woman  who  has  been  seduced  under  a 
fraudulent  promise  of  marriage;  could  it  be  held  that,  though  her 
consent  was  obtained  by  fraud,  she  could  maintain  an  action 
against  her  seducer  for  assault  ?  Again,  take  the  instance  of  a 
woman  who  is  perfectly  innocent  when  she  contracts  a  bigamous 
marriage.  There  she  submits  to  the  embraces  of  the  man  who 
has  gone  through  the  form  of  marriage  with  her  without  the  least 
culpability  on  her  part,  solely  induced  by  the  fraudulent  act  of 
the  man ;  but  has  it  ever  been  held  that  on  such  a  state  of  facts 
the  woman  could  bring  an  action  against  him  for  assault  f  In 
the  present  case  the  woman  has  led  an  immoral  life — a  life,  one  of 
the  frequent  consequences  of  which  is  the  contraction  of  a  loath- 
some disease.  For  two  days  a  most  able  judge  and  a  jury  have 
been  engaged  in  investigating  the  details  and  occasions  of  this 
course  of  immorality,  in  order  to  discover  whether  the  probable 
consequence  of  that  course  of  immorality  did  actually  originate 
from  it.  I  am  of  opinion  that  such  an  investigation  is  no  fit 
subject  for  the  attention  of  a  Court  of  Justice,  and  that  no  such 
investigation  ought  to  receive  judicial  sanction.  According  to  the 
judgment  of  this  Court,  therefore,  there  must  be  a  new  trial,  if 
the  plaintiff  is  advised  to  go  on  with  the  suit. 


Order  of  the  Queen9 8  Bench  Division  for  a  new  trial  affirmed. 
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HIGH   COURT   OP  JUSTICE. 

EXCHEQUER  DIVISION. 

Dec.  2  and  3,  1878. 

(Before  Kelly,  C.B.  and  Huddleston,  B.) 

Re  Alexandre  Tirbaz  and  the  Extradition  Acts,  1870 
and  1873.  (a) 

The  Extradition  Acts,  1870  and  1873  (33  #  34  Vict.  c.  52,  ss.  8, 
10,  and  schedule;  36  8f  37  Vict.  c.  60,  *.  1,  and  schedule)— 
Extradition  crimes  enumerated  in  schedule — "  Crimes  against 
bankruptcy  law" — Apprehension  of  foreigner  in  England  on 
warrant  charging  the  commission  of  "  crimes  against  bankruptcy 
law  "  in  foreign  country — Sufficiency  of  that  description  of  the 
offence — Habeas  corpus — Second  warrant  lodged  after  rule  nisi 
for  writ  granted — Competency  of  Court  to  consider  validity  of 
second  warrant  on  argument  of  rule — Right  of  prisoner's  counsel 
to  see  warrant. 

The  first  schedule  to  the  Extradition  Act  1870  (33  %  34  Vict.  c.  52) 
enumerates  {amongst  other  "extradition  crime")  "crimes  by 
bankrupts  against  bankruptcy  law;"  and  by  the  Extradition 
Act  1873  (36  37  Vict.  c.  60),  sect.  8,  and  schedule,  that 
description  is  enlarged  to  "  any  indictable  offence  under  the  law, 
for  the  time  being  in  force  in  relation  to  bankruptcy,  which  is 
not  included  in  the  first  schedule  to  the  principal  Act ;"  and  the 
Extradition  Treaty  of  1874,  between  this  country  and  Sivitzer- 
land,  specifies  in  article  21,  amongst  other  extradition  crimes, 
"crimes  against  bankruptcy  law" 

Under  a  warrant,  issued  on  the  12th  day  of  November  by  the  chief 
magistrate  at  Bow-street  for  the  apprehension  of  T.,  a  French 
subject,  charging  him  with  "  the  commission  of  crimes  against 
bankruptcy  law  within  the  jurisdiction  of  the  Swiss  Confedera- 
tion" T.  was  apprehended  in  London  on  the  18th  day  of 
November,  and  remanded  by  the  magistrate  to  the  25th,  and 
again  on  that  latter  day  to  the  29th  day  of  November  for  further 
inquiry.  On  the  26th  day  of  November  a  rule  nisi  was  obtained 
for  a  habeas  corpus  on  the  ground  that  the  warrant  did  not  set 
forth  the  nature  of  the  offence,  and  otherwise  was  not  good  ;  and 

(a)  Reported  by  H.  Lboh,  Esq.,  Barrister-at-Law. 
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ReTERRxz      on  tlie  26th  day  of  November  a  fresh  warranty  charging  the 
ExTOADrnoN      offence  more  specifically  and  in  detail,  was  issued  and  lodged 
Acre,  1870  and     with  the  gaoler,  but  was  not  known  to  or  seen  by  the  prisoner's 
1873.         counsel  until  the  argument  on  the  rule  came  on  in  court. 
1878       Held  by  the  Exchequer  Division  (Kelly,  C.B.  and  Huddleston,  B.), 

 '  discharging  the  rule,  that  the  description  of  the  offence  charged  in 

Extradition—     the  warrant  of  the  Ylth  day  of  November,  being  in  the  very  words 
Bankruptcy.       0y  the  Extradition  Acts,  1870  and  1873,  was  sufficiently  specific, 
and  that  the  warrant  was  good,  and  justified  the  apprehension  of 
the  prisoner  and  his  detention  for  further  inquiry  before  the 
magistrate. 

By  Kelly,  C.B. — Had  the  case  turned  upon  the  validity  of  the 
second  warrant  of  th6  29th  day  of  November,  it  would  have  been 
a  violation  of  the  first  principles  of  the  law  and  constitution  to 
decide  it  until  the  prisoner's  counsel  had  seen  the  warrant,  and  j 
had  full  opportunity  of  preparing  himself  to  argue  upon  it 
before  the  Court.  \ 

Huddleston,  B.,  contra,  was  of  opinion  thai,  both  in  practice  and 
on  authority,  a  second  warrant  might  be  lodged  and  substituted 
for  the  original  warrant,  and  that  on  tlie  argument  of  a  rvle 
like  the  present  the  whole  question  might  be  gone  into,  and  the 
validity  of  the  second  warrant,  whether  issued  before  or  after  the 
rule  was  obtained,  or  even  at  the  very  moment  the  prisoner  was 
brought  up,  might  be  discussed  and  decided,  the  question  being 
wliether  the  prisoner  is,  at  the  moment  the  rule  is  being  argued,  j 
entitled  to  be  discharged.  Nor  can  his  counsel  claim  a  right  to  ] 
see  the  warrant,  though  it  may  be  very  convenient  that  he  should 
have  an  opportunity  of  seeing  it.  j 

i 

THIS  was  a  rule  nisi  for  a  writ  of  habeas  corpus,  directed  to  • 
the  keeper  of  the  Middlesex  House  of  Detention,  to  bring 
up  the  body  of  one  Alexander  Terraz,  a  French  subject,  who 
had  been  apprehended  on  a  warrant  under  the  Extradition 
Act  1870  (33  &  34  Vict.  c.  52),  under  the  following  circum- 
stances : — 

On  the  12th  day  of  November,  1878,  Sir  James  Ingham, 
the  chief  magistrate  at  Bow-street,  on  the  sworn  information 
of  the  Swiss  Consulat-General  in  London,  issued  his  warrant 
of  that  date,  under  his  hand  and  seal,  directed  to  all  and  each 
of  the  constables  of  the  Metropolitan  Police  Force,  setting 
forth  that  it  had  been  shown  to  the  said  chief  magistrate  that 
Alexandre  Terraz,  late  of  Locle,  was  accused  of"  the  commission  of 
crimes  against  bankruptcy  law  within  the  jurisdiction  of  the 
Swiss  Confederation,"  and  commanding  them  in  Her  Majesty's 
name  forthwith  to  apprehend  the  said  Alexandre  Terras, 
and  to  bring  him  before  the  said  chief  magistrate,  or  some 
other  magistrate  sitting  at  Bow-street,  to  be  further  dealt 
with  according  to  law;  and  on  the  same  day  the  said  Sir 
James  Ingham  duly  forwarded  to  the  Home  Secretary  in- 
formation of  his  having  issued  such  warrant  under  sect.  8  of  the 
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Here  follows  an  enumeration  of  various  crimes,  and  amongst  Re  Terras 

them  is  the  following  :  *WD  ™ 

°  Extradition 

u  Crimes  by  bankrupts  against  bankruptcy  law."  Acts,  1870  and 

1873. 

The  Extradition  Act,  1873  (36  &  37  Vict.  c.  60),  amending   

the  Act  of  1870,  and  with  which  it  is  to  be  construed  as  one,  1878* 

en*Cte :  Extradition— 

Sect  1.  Tbe  principal  Act  shall  be  construed  as  if  there  were  included  in  the  first  BankruPtey- 
'  >  to  that  Act  the  list  of  crimes  contained  in  the  schedule  to  this  Act. 


The  schedule  to  the  Act  of  1873  contains  in  the  list  of  crimes 
tie  following  amongst  others : 

Any  indictable  offense  under  the  laws  for  the  time  being  in  force  in  relation  to 
bankruptcy  which  is  not  included  in  the  firot  schedule  to  the  principal  Act 

The  following  are  the  material  articles  of  the  Treaty  of  1874 
between  Her  Majesty  and  the  Swiss  Confederations  : 

Article  IX — The  crimes  for  which  the  extradition  is  to  be  granted  are  the  follow- 
ing :  •  -  .  • 
(7.;  Crimes  against  bankruptcy  law. 

Article  X.-A  fugitive  criminal  may,  however,  be  apprehended  under  a  warrant 
issued  by  any  police  magistrate,  justice  of  the  peace,  or  other  competent  authority  in 
either  country,  on  such  information  or  complaint,  together  with  such  evidence  or  after 
such  judicial  proceedings  as  would,  in  the  opinion  of  the  officer  issuing  the  warrant, 
justify  its  issue  if  the  crime  had  been  committed  in  that  part  of  the  dominions  of  the 
two  contracting  parties  in  which  he  exercises  jurisdiction.  Provided,  however,  that 
m  the  United  Kingdom  the  accused  shall  in  such  case  be  sent  as  speedily  as  possible 
before  a  police  magistrate  in  London.  Such  requisition  (the  requisition  for  extradi- 
tion mentioned  in  Article  IX.)  to  be  made  by  the  respective  diplomatic  representatives 
of  the  two  countries  may  be  made  by  means  of  the  post  or  by  telegraph. 

Dee.  12.— The  Attorney-Qeneral  (Sir  J.  Holker,  Q.C.)  and 
0.  8.  Bowen  for  the  Crown,  and  H.  D.  Greene  for  the  Swiss 
Government,  showed  cause  against  the  rule,  and  in  doing  so, 

The  Attorney -General,  for  the  Crown,  contended  that  the  first 
warrant  of  the  12th  day  of  November  was  valid  and  good  for  the 
purpose  for  which  it  was  issued — viz.,  apprehension  with  a  view 
to  further  inquiry,  and  that  the  prisoner  was  lawfully  in  custody 
under  it  by  virtue  of  sect.  8  of  the  Extradition  Act,  1870 
(33  &  34  Vict.  c.  52).  The  treaty  of  1874  between  England  and 
Switzerland,  "for  the  mutual  surrender  of  fugitive  criminals/' 
enumerates  in  Article  II.  of  the  treaty  the  several  crimes  for  which 
extradition  is  to  be  granted,  and  amongst  them,  as  the  seventh  in 
the  list,  will  be  found,  "  Crimes  against  bankruptcy  law,"  and  the 
list  of  extradition  crimes  set  forth  in  the  first  schedule  to  the 
Extradition  Act,  1870,  contains  the  following,  amongst  others, 
"  Crimes  by  bankrupts  against  bankruptcy  laws."  The  warrant 
uses  the  very  words  of  the  treaty  and  Act  of  Parliament,  and 
although  for  so  doing  it  is  objected  to  on  behalf  of  the  prisoner 
as  being  too  general  and  not  sufficiently  specific,  the  Crown 
contends  that  it  is  amply  sufficient  and  good.  Moreover,  to  avoid 
all  possible  doubt  and  difficulty  on  the  point,  a  fresh  warrant  was 
lodged  on  tbe  29th  day  of  November,  charging  the  offence 
more  specifically,  under  which  fresh  warrant  the  prisoner  is  now 
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Re  Terras  The  Extradition  Act  of  1870  (33  &  34  Vict.  c.  52)  enacts  as 
ExTRADmoN  foHows: 

Acre,  1870  and    By  sect.  7  it  is  enacted  that  if  requisition  be  made  to  a  Secre- 
1878.      fcary  0f  State  by  a  diplomatic  agent  of  any  foreign  State  for  the 
surrender  of  any  fugitive  criminal  of  such  foreign  State,  who  is, 
—       or  is  suspected  to  be,  in  the  United  Kingdom,  a  Secretary  of 
£xtraditi<m—  State  may,  by  order  under  his  hand  and  seal,  signify  the  same 
ankruptcg.   ^  a  magistrate,  and  require  him  to  issue  a  warrant  for  the 

apprehension  of  such  fugitive  criminal.  But  if  the  offence  is, 
in  the  Secretary  of  State's  opinion,  of  a  political  character,  he 
may  refuse  to  send  any  such  order,  and  may  order  such  fugitive 
criminal  to  be  discharged  from  custody. 

Sect.  8.  A  warrant  for  the  apprehension  of  a  fugitive  criminal,  whether  accused  or 
convicted  of  crime,  who  is  in  or  suspected  to  be  in  the  United  Kingdom,  may  be 
issued — 

1.  By  a  police  magistrate  on  the  receipt  of  the  said  order  of  the  Secretary  of 

State,  and  on  such  evidence  as  would,  in  his  opinion,  justify  the  issue  of  the 
warrant  if  the  crime  had  been  committed  and  the  criminal  convicted  in 
England  ;  and 

2.  By  a  police  magistrate  or  any  justice  of  the  peace  in  any  part  of  the  United 

Kingdom,  on  such  information  or  complaint  and  such  evidence  or  after  such 
proceedings  as  would,  in  the  opinion  of  the  person  issuing  the  warrant,  justify 
the  issue  of  a  warrant  if  the  crime  had  been  committed  in  that  part  of  the 
United  Kingdom  in  which  he  exercises  jurisdiction. 
Any  person  issuing  a  warrant  under  this  section  without  an  order  from  a  Secre- 
tary of  State  shall  forthwith  send  a  report  of  the  fact  of  such  issue,  together  with  the 
evidence  and  information  or  complaint,  or  certified  copies  thereof,  to  a  Secretary  of 
State,  who  may,  if  he  thinks  fit,  order  the  warrant  to  be  cancelled,  and  the  person 
who  has  been  apprehended  on  the  warrant  to  be  discharged. 

A  fugitive  criminal,  when  apprehended  on  a  warrant  issued  without  the  order  of 
the  Secretary  of  State,  shall  be  brought  before  some  person  having  power  to  issoe  s 
warrant  under  this  section,  who  shall  by  warrant  order  him  to  be  brought,  and  the 
prisoner  shall  accordingly  be  brought,  before  a  police  magistrate. 

A  fugitive  criminal  apprehended  on  a  warrant  issued  without  the  order  of  s 
Secretary  of  State  shall  be  discharged  by  the  police  magistrate,  unless  the  police 
magistrate,  within  such  reasonable  time  as,  with  reference  to  the  circumstances  of  the 
case,  he  may  fix,  receives  from  a  Secretary  of  State  an  order  signifying  that  a  requisi- 
tion has  been  made  for  the  surrender  of  such  criminal : 

Sect  10 : 

In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if  the  foreign 
warrant  authorising  the  arrest  of  such  criminal  is  duly  authenticated,  and  s*ck 
evidence  is  produced  as  would,  according  to  the  law  of  Enahnd\  justify  the  committal  for 
trial  of  the  prisoner  if  the  crime  of  which  he  is  accused  had  been  committed  in  England, 
the  police  magistrate  shall  commit  him  to  prison,  but  otherwise  shall  order  him  to  be 
discharged. 

Sect.  11  enacts  that 

If  the  police  magistrate  commits  a  fugitive  criminal  to  prison  he  shall  inform  snob 
criminal  that  he  will  not  be  surrendered  until  after  the  expiration  of  fifteen  days,  and 
that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpus. 

The  first  schedule  to  the  Act  of  1870  is  as  follows : 

List  of  Crimes.] 

The  following  list  of  crimes  is  to  be  construed  according  to  the  law  existing  in 
England,  or  in  a  British  possession  (as  the  case  may  be),  at  the  date  of  the  alleged 
crime,  whether  by  common  law  or  by  statute  made  before  or  after  the  passing  of  tbii 
Act 
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Here  follows  an  enumeration  of  various  crimes,  and  amongst  Re  Tbrraz 

them  is  the  following  :  raB 
°  Extradition 

"  Crimes  by  bankrupts  against  bankruptcy  law.**  Acts,  1870  and 

1878. 

The  Extradition  Act,  1873  (36  &  37  Vict.  c.  60),  amending  — 
the  Act  of  1870,  and  with  which  it  is  to  be  construed  as  one, 

enacts :  Extradition— 

Sect  1.  The  principal  Act  shall  be  construed  as  if  there  were  included  in  the  first  BanicruPtcy' 
schedule  to  that  Act  the  list  of  crimes  contained  in  the  schedule  to  this  Act. 

The  schedule  to  the  Act  of  1873  contains  in  the  list  of  crimes 
the  following  amongst  others : 

Any  indictable  offense  under  the  laws  for  the  time  being  in  force  in  relation  to 
bankruptcy  which  is  not  included  in  the  first  schedule  to  the  principal  Act 

The  following  are  the  material  articles  of  the  Treaty  of  1874 
between  Her  Majesty  and  the  Swiss  Confederations  : 

Artiele  IL — The  crimes  for  which  the  extradition  is  to  be  granted  are  the  follow- 
ing:   

(7.)  Crimes  against  bankruptcy  law. 

Artiele  X.-A  fugitive  criminal  may,  however,  be  apprehended  under  a  warrant 
issued  by  any  police  magistrate,  justice  of  the  peace,  or  other  competent  authority  in 
either  country,  on  such  information  or  complaint,  together  with  such  evidence  or  after 
such  judicial  proceedings  as  would,  in  the  opinion  of  the  officer  issuing  the  warrant, 
justify  its  issue  if  the  crime  had  been  committed  in  that  part  of  the  dominions  of  the 
two  contracting  parties  in  which  he  exercises  jurisdiction.  Provided,  however,  that 
in  the  United  Kingdom  the  accused  shall  in  such  case  be  sent  as  speedily  as  possible 
before  a  poliee  magistrate  in  London.  Such  requisition  (the  requisition  for  extradi- 
tion mentioned  in  Article  IX.)  to  be  made  by  the  respective  diplomatic  representatives 
of  the  two  countries  may  be  made  by  means  of  the  post  or  by  telegraph. 

Dec.  12.— The  Attorney-General  (Sir  J.  Holker,  Q.C.)  and 
0.  8.  Bowen  for  the  Crown,  and  H.  B.  Greene  for  the  Swiss 
Government,  showed  cause  against  the  rule,  and  in  doing  so, 

The  Attorney 'General,  for  the  Crown,  contended  that  the  first 
warrant  of  the  12th  day  of  November  was  valid  and  good  for  the 
purpose  for  which  it  was  issued — viz.,  apprehension  with  a  view 
to  farther  inquiry,  and  that  the  prisoner  was  lawfully  in  custody 
under  it  by  virtue  of  sect.  8  of  the  Extradition  Act,  1870 
(33  &  34  Vict.  c.  52).  The  treaty  of  1874  between  England  and 
Switzerland,  "for  the  mutual  surrender  of  fugitive  criminals," 
enumerates  in  Article  II.  of  the  treaty  the  several  crimes  for  which 
extradition  is  to  be  granted,  and  amongst  them,  as  the  seventh  in 
the  list,  will  be  found,  "  Crimes  against  bankruptcy  law,"  and  the 
list  of  extradition  crimes  set  forth  in  the  first  schedule  to  the 
Extradition  Act,  1870,  contains  the  following,  amongst  others, 
"  Crimes  by  bankrupts  against  bankruptcy  laws."  The  warrant 
uses  the  very  words  of  the  treaty  and  Act  of  Parliament,  and 
although  for  so  doing  it  is  objected  to  on  behalf  of  the  prisoner 
as  being  too  general  and  not  sufficiently  specific,  the  Crown 
contends  that  it  is  amply  sufficient  and  good.  Moreover,  to  avoid 
all  possible  doubt  and  difficulty  on  the  point,  a  fresh  warrant  was 
lodged  on  the  29th  day  of  November,  charging  the  offence 
more  specifically,  under  which  fresh  warrant  the  prisoner  is  now 
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X*  Terrae  in  custody.  And  the  Extradition  Act,  1873  (36  &  37  Vict.  c.  60), 
ExSumton  amen<^n8  °f  *  870,  and  with  which  "  it  is  to  be  construed 

Acts,  1870  a>d  one,"  contains  in  the  list  of  crimes  in  the  schedule  the  follow- 
1873.  ing :  "  Any  indictable  offence  under  the  laws  for  the  time  being 
]  ~      in  force  in  relation  to  bankruptcy  which  is  not  included  in  the 

 L      first  schedule  to  the  principal  Act."    Thus  any  defect,  if  there  be 

Extradition—  any,  in  the  Act  of  1870  is  cured.  This  warrant  does  not  require 
B  inhruptcy.  ^e  same  specific  particularity  in  stating  the  crime  as  a  warrant  of 
commitment,  it  being  simply  to  bring  the  accused  before  the 
magistrate  for  further  inquiry.  [Huddlsston,  B.,  refers  to  Rex  v. 
Qourley  (7  B.  &  C.  669),  as  showing  that  such  a  warrant,  in  the 
words  of  Lord  Ellenborough,  C.  J.,  "  ought  not  to  receive  so  strict 
a  construction  as  a  warrant  in  execution."]  In  Jervis's  Act 
(11  &  12  Vict.  c.  42),  sects.  9  and  10,  it  is  expressly  provided 
that  no  objection  shall  be  taken  or  allowed  to  the  warrants  of 
justices  therein  mentioned,  for  any  alleged  defect  therein  in 
substance  or  form.  [Kelly,  C.B. — My  impression  is,  that  that 
Act  has  no  application  to  the  present  case.]  Apart  from  that 
Act,  without  admitting  its  non -applicability,  this  warrant  is  good, 
and  the  man  being  in  custody  under  it  the  court  will  not 
discharge  him  {Ex  parte  Scott,  9  B.  &  C.  446).  Hale,  C.J.,  in 
2  P.  0.  110,  says,  that  "regularly  the  warrant  ought  to  con- 
tain the  cause  specifically,  and  should  not  be  generally  to  answer 
such  matters  as  shall  be  objected  against  him ;"  but  he  goes  on 
to  say  that  such  a  general  warrant  is  not  therefore  void,  but  if 
de  facto  the  matter  be  within  the  justice's  jurisdiction,  it  is  a  good 
justification.  Now  this  warrant  is  much  more  specific  than  that, 
and  a  fortiori  therefore  is  good.  [Huddlsston,  B.,  refers  to  Rex 
v.  Despard  (7  Term  Rep.  736),  in  which  a  warrant  to  arrest  for 
"  treasonable  practices"  was  held  good.]  Further,  it  is  open  to 
the  authorities  to  proceed  against  him  on  a  fresh  warrant :  (Re 
Tivnan,  5  B.  &  S.  645 ;  s.  c.  nom.  Re  Ternan,  33  L.  J.  201, 
M.  C.)  It  was  there  arpued  that  the  warrant  of  the  magistrate 
was  bad  for  not  showing  that  the  witnesses  had  been  examined 
on  oath,  but  Blackburn,  J.,  said :  "  Suppose  the  magistrate's 
warrant  defective  in  this  respect,  it  could  be  cured  by  a  fresh 
warrant.  We  would  not  discharge  on  habeas  corpus  for  such  a 
reason."  So  in  Ex  parte  Smith  (3  H.  &  N.  227 ;  27  L.  J.  340, 
Ex.),  where  the  first  warrant  on  a  conviction  under  11  &  12  Vict, 
c.  43,  sect.  5,  was  bad,  this  court  (Martin,  Bramwell,  and 
Channell,  BB.)  allowed  a  second  warrant  to  be  substituted  for  it, 
on  a  return  to  a  habeas  corpus.  I  submit  that  the  first  warrant 
is  good,  but  if  not,  the  Court  would  not  grant  this  writ,  there 
there  being  an  undeniably  good  fresh  warrant  lodged  with  the 
gaoler.  [Kelly,  C.B. — But  which,  for  anything  that  appears, 
the  prisoner  has  never  seen  or  heard  of,  and  which  the  learned 
counsel  who  appears  in  support  of  the  rule  says  that  he  never 
saw  or  heard  of  until  this  morning  in  Court.] 

0.  S.  Bowen  (on  the  same  side). — Is  the  prisoner  at  this 
moment  entitled  to  his  discharge  ?    That  is  the  question ;  and 
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the  answer  I  submit  is  clearly  that  he  is  not.    I  will  confine  my   iu  Terra* 
observations  to  the  last  point  as  to  the  second  warrant.    The     AND  732 
learned  counsel  for  the  prisoner  cannot  narrow  the  ground  by  a^^oTkd 
the  way  in  which  he  frames  his  rule.    Suppose  there  are  five  1873. 

good  grounds  for  detaining  a  prisoner,  and  a  sixth  supposed  to   

be  good,  but  which  is  in  fact  bad  :  is  the  prisoner's  counsel  to  be 
allowed  to  move  on  the  ground  that  the  sixth  ground  is  bad,  and  Extradition— 
the  Crown  not  to  be  allowed  to  show  the  five  good  ones?  Bankruptcy. 
Huddl«8TON,  B.  refers  to  Ex  parte  Gross  (2  H.  &  N.  354 ;  26 
j.  J.  201,  M.  C.)  as  stating  the  rule  of  practice  in  such  cases.] 
ji  that  case,  where  a  prisoner  had  been  lodged  in  gaol  under  a 
>ad  warrant  of  oommitmeut,  a  good  warrant  subsequently 
delivered  to  the  gaoler,  but  before  a  rule  for  a  luibeas  corpus,  was 
held  a  good  answer  to  that  rule,  which  the  Court  discharged,  on 
the  authority  of  Beg.  v.  Richards  and  others  (5  Q.  B.  926), 
Martin,  B.  saying;  "What  would  be  the  use  of  granting  the 
writ  if  the  second  warrant  would  be  a  good  return  to  it?" 
[Kklly,  C.B. — In  that  case  the  new  warrant  was  drawn  up 
before  the  rule  was  obtained.]  In  practice  warrants  are  not 
served  on  prisoners.  But  further,  in  Ex  parte  Dauncey  (8  Jur. 
829)  in  this  Court,  where,  after  a  rule  for  a  habeas  corpus  had  been 
granted,  a  warrant  was  issued  which  rendered  the  custody  lawful, 
the  Court  discharged  the  rule,  Parke,  B.  saying,  in  delivering 
judgment:  "Whether  the  bankrupt  was  properly  in  custody 
between  his  examination  by  the  Bankruptcy  Commissioner  and 
his  detention  under  the  warrant,  it  is  unnecessary  to  decide ;  the 
only  question,  when  we  are  called  upon  to  issue  a  habeas  corpus, 
as  we  are  at  present,  being  to  see  whether  his  imprisonment  is 
now  a  legal  one,  and  we  think  it  is."  That  case  is  dead  in  point. 
The  Court  there  declined  to  discuss  the  first  warrant,  and  held 
the  man  to  be  legally  in  custody  under  the  second.  The  case  of 
Be  W.  Bull  (15  L.  J.  234,  Q.  B.)  is  also  an  authority  precisely  in 
point,  and  in  favour  of  the  Court's  acting,  if  necessary,  on  the 
second  warrant.  The  practice  in  such  cases  is  laid  down  in 
Chitty*s  General  Practice  of  the  Law,  vol.  1,  p.  693  (see  note  to 
Ex  parte  Gross,  ubi  sup.)  The  Court  will  not  go  through  the 
idle  ceremony  of  granting  the  writ  to  which  the  second  warrant 
would  be  an  immediate  and  conclusive  answer. 

JT.  D.  Greene  showed  cause  for  the  Swiss  Government. — The 
rule  does  not  show  for  what  purpose  the  prisoner  is  to  be  brought  • 
up,  nor  that  he  is  illegally  detained,  nor  is  there  any  suggestion 
in  these  affidavits  or  elsewhere  that  the  detention  is  illegal.  That 
the  arrest  was  illegal  (if  it  were  so)  is  not  sufficient.  The  court 
will  not  make  the  rale  absolute  unless  satisfied  that  he  is  illegally 
detained.  There  is  no  necessity  for  stating  any  grounds  at  all, 
it  being  enough  that  the  magistrate  issues  his  warrant  to  bring 
the  prisoner  before  him  for  further  investigation.  But  even  if 
the  original  warrant  of  arrest,  or  if  even  an  original  warrant  of 
commitment  were  defective,  that  would  be  no  ground  for  a 
Itabeas  carpus  whilst  the  prisoner  was  in  custody  on  a  fresh  and 
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He  Tkrraz  perfectly  good  warrant.     For  this  the  following  cases  are 
E^™on  authorities  :  Be  Phipps  (11  W.  R.  780) ;  there  a  rule  nisi  for  the 
Acre,  1870  ahd  habeas  corpus  was  obtained  on  the  ground  of  the  warrant  of  com- 
ma,     mitment  not  being  properly  sealed,  and  a  second  warrant  was 
j^"      lodged  with  the  gaoler  after  the  rule  was  obtained  similar  in  terms 

 '      to  the  first,  and  purporting  to  be  signed  by  justices  of  the  same 

Extradition—  name,  and  being  duly  sealed ;  and  the  Court  held,  first,  that  if  it 
Bankruptcy.  were  material  they  would  assume  that  the  second  warrant  was 
substituted  by  the  same  justices  as  an  amendment  of  the  first ; 
and  secondly,  that  the  second  warrant,  though  issued  after  the 
rule  had  been  obtained,  was  a  sufficient  warrant  to  the  gaoler  for 
the  prisoner's  detention,  and  was  an  answer  to  the  rule.  So  in 
Bex  v.  Marks  and  others  (3  East,  157),  it  was  held  by  Lord 
Ellenborough,  C.J.,  and  Grose,  Lawrence,  and  Le  Blanc,  JJ., 
that,  though  a  warrant  of  commitment  for  felony  were  informal, 
yet  if  the  corpus  delicti  appear  in  the  depositions  returned  to  the 
court,  they  will  not  bail  but  remand  the  prisoner.  From  that 
time  down  to  the  case  of  Ex  parte  Krans  and  others  (1  B.  &  C. 
258),  the  practice  was  invariably  to  the  same  effect.  In  Kran's 
case,  indeed,  there  was  no  warrant  at  all,  the  parties  being 
detained  on  board  a  King's  ship  on  a  charge  of  smuggling  and 
suspicion  of  murder ;  and  on  being  brought  up  by  habeas  corpus, 
and  it  appearing  by  the  return  that  they  might  be  guilty,  the 
Court  of  Queen's  Bench  (Abbott,  C.J.  and  other  judges)  refused 
to  discharge  them,  and  remanded  them  to  the  marshal's  custody 
for  examination  before  the  competent  authority.  These  cases  are 
conclusive  of  the  present  question.  It  must  not  be  forgotten 
that  the  information  in  these  cases  is  most  generally  furnished  by 
telegraph  in  the  swiftest  possible  way,  and  full  details  of  the 
alleged  offence  are  almost  impossible  to  be  had,  and  to  require 
them  would  render  the  Extradition  Acts  almost  nugatory. 
Moreover  the  application  is  premature ;  the  time  for  it  is  after  the 
magistrate  has  dealt  with  the  case.  Nor  will  the  prisoner  be 
prejudiced,  for  the  Act  of  1870  provides  by  sect.  11  an  interval 
of  fifteen  days  after  the  commitment  within  which  he  can  apply 
for  a  habeas  corpus  before  extradition  takes  place.  The  Court 
therefore  will  not  interfere  at  this  stage  of  the  proceedings. 

Atherley  Jones,  for  the  prisoner,  contra,  in  support  of  his  rule, 
could  not  pretend  to  argue  the  case  on  the  point  as  to  the  second 
*  warrant  at  all  satisfactorily,  that  warrant  having  only  been 
brought  to  his  notice  since  he  came  into  court  this  morning. 
[Bowen,  on  behalf  of  the  Crown,  here  offered  to  consent  to  the 
case  standing  over,  in  order  to  give  time  to  the  prisoner's  counsel 
to  consider  the  point  respecting  the  second  warrant;  but  Jones 
declined  the  offer,  and  elected  to  proceed  with  his  argument.] 
The  doctrine  contended  for  against  the  prisoner  would  lead  to  a 
reductio  ad  abswrdum.  A  perpetual  series  of  warrants  might  be 
issued,  and  the  prisoner  practically  be  detained  in  perpetual 
custody.  Until  a  warrant  is  served  on  a  prisoner  or  brought  to 
his  notice,  he  cannot,  it  is  submitted,  be  said  to  be  in  custody 
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under  it ;  and  though  he  may  be  arrested  on  the  second  warrant,  Be  Tkrbus 
if  discharged  on  the  first,  the  second  cannot  now  be  set  up  as  a  E^^^)w 
ground  for  detaining  him  in  custody.  The  cases  cited  on  the  acts,  1870  axd 
other  side  are  most  of  them  on  warrants  of  commitments.  In  Ex  1873. 
parte  Bull  and  Ex  parte  Phipps  no  ground  was  stated  on  which 
the  prisoners  ought  to  be  discharged,  and  it  was  therefore  open  _ 
to  the  Court  in  each  case  to  enter  into  the  reasons  for  detaining  Extradition— 
the  prisoners  in  custody.  As  to  the  ground  in  the  present  rule,  ^a*™/^- 
assuming  that  Jervis's  Act  (11  &  12  Vict.  c.  42)  applies,  it  never- 
theless enacts  (sect.  10)  that  the  warrant  "shall  state  shortly  the 
offence  on  which  it  is  founded and,  notwithstanding  the  proviso 
as  to  no  objection  being  allowed  for  any  defect  in  substance  or 
form,  that  Act  was  not  meant  to,  nor  can  it,  make  a  bad  warrant 
a  good  one.  There  are  very  old  authorities  to  the  effect  that  a 
warrant  ought  to  state  the  offence  specially,  and  not  generally, 
"because,"  as  Hale,  in  his  Pleas  of  the  Crown,  vol.  2,  p.  Ill, 
sayB,  "  it  cannot  appear  whether  it  be  within  the  jurisdiction  of 
the  justices,  nor  can  it  appear  whether  the  party  be  bailable  or 
not/4  for  which  he-  cites  2  Co.  Inst.,  pp.  62,  591.  So  also 
Forteecne,  p.  143 ;  and  in  Caudle  v.  Seymour  (1  Q.  B.  889 ;  10 
L.  J.,  N.  8. 130,  M.C.)  the  law  is  laid  down  to  the  same  effect. 
The  warrant  of  arrest  must  show  on  its  face  some  offence 
oognisable  by  and  known  to  the  law  of  England,  such  as  "  felony  " 
or  "  misdemeanour,14  which  might  be  good  without  being  more 
specifically  detailed.  But  there  is  no  such  crime  known  to  our 
law  as  "crimes  against  bankruptcy  law/4  and  therefore  the 
warrant  is  not  good.  By  sect.  8  of  the  Extradition  Act  of  1870 
a  warrant  is  to  be  issued  by  a  magistrate  or  any  justice,  of  the 
peace  "  on  such  information  or  complaint,  and  on  such  evidence, 
or  after  such  proceedings  as  would,  in  the  opinion  of  the  person 
issuing  the  warrant,  justify  the  issue  of  it  if  the  crime  had  been 
committed  in  that  part  of  the  United  Kingdom  in  which  he 
exercises  jurisdiction/1  Can  it  be  said  that  it  would  be  com- 
petent for  the  magistrate  to  issue  a  warrant  for  the  arrest  of  a 
man  upon  the  allegation  merely  that  he  had  committed  a  "  crime 
against  the  Bankruptcy  Act  ?"  [Huddleston,  B. — The  Extra- 
dition Act  sets  out  a  detailed  list  of  crimes  which  shall  be 
"extradition  crimes/1  and  amongst  them  we  find  "crimes 
against  bankruptcy  law 11  stated  as  one  of  them.]  It  is  requisite 
that  the  warrant  should  state  the  commission  of  some  particular 
offence,  such  as  quitting,  or  attempting  to  quit,  the  country  with 
money  or  property  which  ought  to  be  divided  among  his  creditors. 
The  term  in  the  Treaty  of  1874  and  in  the  Extradition  Act, 
"  crimes  against  bankruptcy  law,11  is  a  generic  description  only 
of  a  certain  class  of  offences  known  to  the  bankruptcy  law,  and 
is  no  more  good  as  a  description,  in  a  warrant  or  an  indictment, 
of  an  offence  cognisable  by  the  law  than  the  allegation  of  an 
"  offence  against  the  bye-laws  of  a  railway  company 11  would  be. 
This  warrant  shows  no  crime,  and  is  therefore  analogous  or 
equivalent  to  a  blank  warrant,  which  is  bad  (1  Chitty  Crim.  Law 
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£U  Terras  110).  He  referred  also  to  sect.  10  of  the  Extradition  Act,  1870, 
BSxnumrawi  an(*  -Arti0!®  ^«  °f  *ne  Treaty  in  support  of  his  argument. 
Actb,  1870  amd  Our.  adv.  vult. 

1878. 

Dec.  8. — The  following  judgments  were  now  delivered : — 

  Kelly,  C.B. — The  question  in  this  case  is  whether  the 

Extradition—  prisoner,  who,  under  the  circumstances  which  I  will  very  briefly 
&mkrvPtc3t-  allude  to,  was  taken  into  custody,  and  in  respect  of  whom  an 
application  has  been  made  on  behalf  of  the  Swiss  Government 
for  his  extradition,  on  the  ground  of  an  offence  committed  by 
him  in  Switzerland,  which  was  said  to  be  within  the  Extra- 
dition Acts,  1870  and  1873,  is  now  lawfully  in  custody.  The 
case  was  very  amply  and  elaborately,  as  well  as  ably,  argued 
before  us  on  both  sides  yesterday.  A  great  number  of  cases 
and  authorities  were  cited,  to  more  than  one  of  which  I  do  not 
think  it  is  necessary,  in  the  view  that  I  take  of  the  matter,  to 
refer,  and  that  is  one  bearing  upon  a  particular  point  incidental 
merely  to  the  principal  question  before  us,  because  it  appears  to 
me  that  the  whole  case,  as  it  is  now  before  us,  turns  entirely 
upon  the  first  warrant  of  the  12th  day  of  November  on  which 
the  rule  nisi  was  moved,  and  which  is  alluded  to  in  the  affidavits 
upon  which  the  rule  was  obtained;  and  to  the  effect  therefore 
upon  the  case  of  that  warrant,  and  that  warrant  only,  I  will  now 
proceed  to  direct  attention.  It  appears  that  the  offence  with 
which  the  prisoner  is  charged,  and  in  respect  of  which  his  extra- 
dition is  demanded  by  the  Swiss  Government,  is  described  in 
the  warrant  in  the  following  terms,  namely :  "  That  Alexandre 
Terras,  late  of  Locle,  in  Switzerland,  is  accused  of  the  commis- 
sion of  crimes  against  bankruptcy  law,  within  the  jurisdiction  of 
the  Swiss  Confederation."  Now  the  question  is  whether  that 
description  of  the  offence  with  which  he  is  charged  is  sufficient 
within  the  meaning  of  the  statutes  relating  to  extradition,  or 
whether  it  is  too  general  in  its  terms  as  not  specifying  any 
particular  offence.  Looking  to  the  terms  of  the  statutes,  I  am  of 
opinion  that  no  reasonable  doubt  can  be  entertained  that  it  is 
sufficient,  and  that  the  magistrate  was  fully  justified  upon  this 
warrant  in  imprisoning  him,  and  remanding  him  until,  upon 
further  inquiry,  the  precise  nature  of  the  offence  with  which 
he  was  charged  could  be  ascertained  by  evidence,  and  then  the 
magistrate  might  be  able  to  do  whatever  the  statute  required  at 
his  hands  with  regard  to  either  discharging  the  prisoner  or 
delivering  him  over  under  the  Extradition  Acts  to  the  agents 
of  the  Swiss  Government.  Now,  it  is  quite  clear,  not  merely 
from  the  language  of  the  statutes  but  also  upon  the  first 
principles  of  law,  that  the  warrant  should  sufficiently  refer  to 
the  crime  or  crimes  alleged  to  have  been  committed  and  in 
respect  of  which  the  imprisonment  has  taken  place.  When  we 
look  at  the  Act  (33  &  34  Vict.  c.  52),  and  particularly  at  the 
first  schedule  to  it,  we  find  a  number  of  crimes  specially  enu- 
merated therein;  and  they  may  be  divided  into  two  classes — > 
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first,  particular  crimes  described  and  specified  in  a  single  word   He  Tbbsai 
even,  and  then  another  class  of  cases,  in  which  it  would  be  extujIwx 
almost  impossible  properly  and  legally  to  specify  the  crime  with-  Aon,  1870  and 
out  entering  into  a  lengthened  definition  or  description  of  it,  187a 
which  would  be  inconvenient  and  cannot  have  been  intended  by 

the  statute.    The  crimes  mentioned  in  this  schedule  are,  first,   * 

"  murder.44  Here  is  a  single  word ;  in  the  case  of  a  person  Extradition— 
eharged  with  murder  a  single  word  is  sufficient  to  describe  the  B**krupttji, 
crime.  So  it  is  also  with  the  crime  of  "  manslaughter/4  which 
comes  next.  Then  comes  "  counterfeiting  and  altering  money 
and  uttering  counterfeit  or  altered  money/4  That  is  a  rather  more 
expanded  description,  but  still  it  is  short,  clear,  and  specific. 
Then  "  forgery,  counterfeiting,  and  altering,  and  uttering  what 
is  forged,  or  counterfeited,  or  altered.44  Then  again,  "  embezzle- 
ment and  larceny,  obtaining  money  or  goods  by  false  pretences.44 
And  then  follow  two  descriptions  of  crime,  as  to  either  of  which 
it  would  be  exceedingly  difficult  and  uncertain,  and  would  lead 
perhaps  to  very  perplexing  questions  as  to  the  legality  of  the 
warrant,  to  attempt  to  express  in  legal  language  the  entire 
description  and  definition  of  them.  The  first  is  "  crimes  by 
bankrupts  against  bankruptcy  law,44  and  next  "fraud  by  a 
bailee,  banker,  agent,  factor,  trustee,  or  director,  or  member,  or 
public  officer  of  any  company  made  criminal  by  any  Act  for  the 
time  being  in  force.44  Now,  to  define  in  legal  language  and  in 
terms  which  would  amount  to  a  complete  description  of  any 
offence,  or  one  of  many  offences,  which  might  have  been  com- 
mitted, and  which  would  be  within  the  Extradition  Acts  and 
come  within  either  of  these  two  classes,  would  be  exceedingly 
difficult ;  and  therefore  the  Legislature  seems  to  have  authorised 
the  description  of  this  particular  class  by  the  general  words, 
"crimes  by  bankrupts  against  bankruptcy  law.44  I  confine 
myself  to  this,  as  it  is  this  and  this  alone  that  is  now  in  question. 
Nowa  subsequent  or,  as  I  will  call  it,  a  second  warrant  of  the  29  th  day 
of  November  has  been  brought  before  us,  which,  upon  a  ground 
which  I  shall  presently  mention,  I  do  not  conceive  we  could  in 
the  present  state  of  the  case  legitimately  or  lawfully  refer  to, 
take  into  consideration,  or  act  upon,  and  to  which  therefore  I 
only  now  refer  by  way  of  illustration,  because  it  informs  us  of 
what  probably  is  really  the  crime  for  which  the  Government  of 
Switzerland  seek  or  demand  the  extradition  of  this  alleged 
criminal.  By  that  warrant  we  learn  that  it  is  in  effect  the 
disobedience  to  an  order  of  one,  whom  in  England  we  should 
call  the  trustee  of  the  bankrupt's  estate,  to  pay  or  deliver  over 
any  money  or  funds  or  property  in  the  possession  of  the  bank- 
rupt to  the  court,  in  order  that  it  might  be  distributed  among 
his  creditors.  Now  it  is  manifest  that  to  put  that  charge 
into  legal  language,  whether  in  England  or  Switzerland, 
would  be  very  difficult  indeed  for  those  who  had  occasion 
at  very  short  notice  to  obtain  a  warrant  for  the  apprehen- 
sion of  an  alleged  criminal,  and  who  would  necessarily  be 
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R«  Terras  required  to  act  with  great  promptitude  and  celerity  in  such  a 
js^j^ov  matter,  and  therefore  the  Legislature  intended,  by  the  compre- 
Acre,  1870  and  hensive  mode  in  which  these  crimes  are  expressed  or  described 
1873.      in  the  schedule  to  the  Act  of  1870,  to  enable  a  party  or  foreign 
1878.      government,  as  it  may  be,  at  once  to  act  upon  it  generally,  leaving 

  it  to  the  magistrate  or  other  authorities  who  have  to  deal  with 

^^^m~~  the  case,  upon  evidence  to  be  afterwards  adduced  before  them, 
UaMkntPtc!h  to  determine  whether  it  really  be  an  offence  against  the  bank- 
ruptcy law  of  Switzerland  so  far  as  such  law  is  analogous,  or,  if  it 
be  so,  identical  with  English  law,  with  regard  to  the  particular 
offence  or  crime  charged  against  the  criminal  in  question,  so  as 
to  justify  his  extradition.    The  Legislature  having  described  it 
in  this  general  form,  "  Crimes  by  bankrupts  against  bankruptcy 
law,"  it  appears  to  me  that  the  description  in  the  warrant  is  suffi- 
cient.   Any  doubt  about  it  would,  I  think,  be  obviated,  and  the 
objection  to  the  extradition  under  this  proceeding  be  answered, 
by  the  case  of  Ex  parte  Krans  and  others  (ubi  sup.)  cited  by  Mr. 
Grreene.    It  is  the  only  one  of  the  numerous  authorities  that 
were  cited  to  which  I  shall  refer,  but  it  is  decisive  upon  the 
question  of  the  description  of  the  crime  in  the  warrant,  where  the 
warrant  is  not  upon  conviction  or  judgment,  in  which  cases  the  crime 
cannot  perhaps  be  too  specifically  and  fully  stated ;  but  in  the 
case  of  a  warrant  that  merely  justifies,  or  claims  to  justify,  the 
imprisonment  of  a  party  charged  with  an  offence  nntil  further 
inquiry  shall  decide  whether  or  not  he  is  to  be  committed  for 
trial  or,  it  may  be,  summarily  convicted,  or  otherwise  dealt  with 
according  to  law,  such  a  general  statement  is  sufficient.  The 
marginal  note  of  that  case  is  to  this  effect :  "  Where  persons 
detained,  without  any  warrant,  on  board  one  of  His  Majesty's 
ships  of  war,  on  a  charge  of  smuggling,  and  on  suspicion  of 
murder,  were  brought  up  by  writs  of  habeas  corpus,  and  it 
appeared  by  the  return  to  those  writs  and  to  a  certiorari  which 
issued  at  the  same  time,  that  the  prisoners  might  be  guilty  of 
the  offences  imputed  to  them,  the  Court  refused  to  discharge 
them  out  of  custody,  and  committed  them  to  the  custody  of 
the  marshal  in  order  that  they  might  be  taken  before  some  com- 
petent authority  to  be  examined  touching  the  matters  contained 
in  the  returns,  and  to  be  further  dealt  with  according  to  law." 
The  language  of  Lord  Tenterden  is  conclusive  upon  the  point, 
that    where   it   is    a    case    in  such    a    condition  as  that 
there  must  be  further  inquiry,  and  which  further  inquiry  re- 
quires the  continued  imprisonment  of  the  party  charged,  then  he 
must  be  remanded,  and  if  a  habeas  corpus  be  obtained  he  is  not 
to  be  discharged,  but  be  remanded  back  to  the  same  custody  for 
the  purpose  of  the  further  necessary  inquiry,  in  order  that  he  may 
either  be  put  upon  his  trial  or  discharged,  according  to  the  result 
of  the  inquiry,  which  should  take  place  before  a  competent 
authority.    This  case,  therefore,  clearly  shows  that  the  general 
charge,  that  this  prisoner  has  "  committed  crimes  against  bank- 
ruptcy law,"  is  one  that  requires  further  inquiry.    The  next  step 


1 


CRIMINAL  LAW  CASES. 


165 


to  be  taken  is  the  examination  into  the  charge  npon  evidence  2&  Terra* 
before  the  magistrate.    Were  we  to  deal  with  this  case,  as  we  E^j^™ow 
might,  I  think,  nnder  existing  circumstances  do,  exactly  as  if  the  Aon,  1870  and 
prisoner  were  now  before  as  on  habeas  corpus,  and  this  warrant  and  1878b 
the  same  matter  as  now  appears  before  us  (in  relation  I  mean  to 
the  first  warrant)  were  brought  before  us,  the  result  would  neces-  * 
sarily  be — the  warrant  not  being  upon  a  conviction  or  judgment,  ExtradUw*— 
but  one  merely  authorising  apprehension  and  detention  in  prison  SmJarv»^ 
until  the  prisoner's  conduct  in  respect  of  the  alleged  crime  could 
be  further  inquired  into,  and  it  could  be  determined  upon  the 
evidence  whether  he  should  be  delivered  over  to  the  Swiss 
Government  or  be  discharged  out  of  custody — the  result,  I  think, 
would  necessarily  be,  that  he  would  be  remanded  in  custody  for 
the  purpose  of  such  further  inquiry.    Under  these  circumstances, 
although  I  do  not  say  that  the  case  is  by  any  means  free  from 
difficulty,  because  there  is  no  specific  offence  and  no  specification 
of  any  particular  offence,  which  enables  us  at  once,  upon  looking 
at  the  warrant  itself,  to  determine  whether  it  is  an  offence  so 
analogous  to  one  of  the  several  offences  against  our  own  bank- 
ruptcy law  as  to  justify  or  call  for  the  extradition  of  the  accused, 
yet,  as  I  find  that  the  language  of  the  statute,  upon  which  I  have 
already  observed,  shows  it  to  have  been  intended  that  a  descrip- 
tion of  the  offence  in  the  warrant  taken  from  the  very  words 
of  the  Act  should  be  sufficient  to  justify  and  call,  not  for  the 
extradition,  but  certainly  the  apprehension  of  the  accused,  and 
his  detention  for  further  inquiry,  I  think  that  under  this  warrant 
the  prisoner  must  be  remanded  into  the  custody  of  the  law  until 
it  be  determined  upon  further  inquiry  whether  his  extradition  is 
to  take  place,  or  whether  he  is  to  be  set  at  liberty  and  discharged. 
I  confine  my  judgment  entirely  to  that  point,  but  I  cannot  con- 
clude it  without  saying  most  emphatically  that,  if  the  case  had 
turned  upon  or  it  had  been  necessary  to  refer  to  or  to  rely  at  all 
upon  the  second  warrant,  I  should  have  thought  it  a  direct  viola- 
tion of  the  first  principles  of  the  law  and  constitution  of  this 
country  to  deal  with  that  warrrant  in  auy  way,  or  to  take  into 
consideration  the  question  of  its  validity,  unless  the  counsel  for 
the  accused  had  had  an  opportunity  previously  of  seeing  it,  and 
preparing  himself  to  argue  upon  it  before  us.    Gases  have  been 
cited  and  practice  has  been  alluded  to,  but  I  care  not  what  the 
practice  may  have  been,  or  what  may  have  been  determined  in 
any  case.    I  am  certain  there  is  no  case  reported  as  having  been 
decided  in  Westminster  Hall,  which  would  authorise  the  imprison- 
ment of  one  of  the  subjects  of  the  realm,  or  any  other  person, 
under  a  warrant  the  contents  and  nature  of  which  had  never  pre- 
viously been  seen  by  or  made  known  to  the  accused  or  his  counsel, 
and  the  validity  of  which  warrant,  upon  which  depended  the 
question  whether  the  accused  was  to  be  imprisoned  or  set  at 
liberty  was  then  before  the  Court  for  its  consideration  and 
decision.    That  would  be  contrary  to  first  principles.   No  doubt, 
my  brother  Huddleston  has  correctly  stated,  in  general  terms, 
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Re  Terras  the  practice— namely,  that  in  many  cases  it  is  expedient,  and 
Ex^Drnow  ^n^e®^  kwful,  to  determine  a  case  of  this  kind,  though  not  upon 
Acre,  Ujtoato  a  motion  for  a  habeas  corpus,  without  waiting  for  the  bringing  up 
1878.      of  the  party  charged  upon  habeas  corpus  into  court ;  but  those 
— -      are  cases  in  which  something  has  previously  taken  place  which 

 '      puts  the  counsel  for  both  parties  upon  equal  terms,  and 

Extradition—  in  which  it  certainly  does  not  appear,  in  any  of  those 
Bankruptcy.  which  were  cited  before  us,  that  such  a  thing  has  ever  hap- 
pened, and  I  do  not  believe  it  has  ever  happened  in  any 
court  of  law  in  England,  that  counsel  has  been  called  upon 
to  argue  upon  the  validity  or  invalidity  of  a  warrant  or  any 
other  instrument  upon  which  the  liberty  of  the  subject  depended, 
without  having  had  the  opportunity  of  previously  seeing  and 
considering  the  instrument  and  preparing  himself  to  argue  upon 
it.  In  the  present  case  I  do  not  say  that  anyone  is  to  blame, 
but  no  court  in  England  would  call  upon  counsel  to  argue  a  case 
under  such  circumstances.  What  would  be  done,  and  what 
would  have  been  done  in  the  present  case  had  it  become  neces- 
sary, would  be  that  the  case  would  be  allowed  to  stand  over 
until  a  copy  of  the  warrant  had  been  delivered  to  the  prisoner's 
counsel,  and  he  had  time  to  prepare  himself  to  argue  upon  it. 
The  question  to  which  Mr.  flowen  alluded,  and  on  which  he 
addressed  us,  might  no  doubt  have  arisen,  whether  that  was  to 
be  at  the  instance  of  the  prisoner.  It  is,  however,  of  no  conse- 
quence now,  because  I  am  quite  certain  that  the  Court  would 
never  have  decided  this  case  upon  the  validity  of  this  second 
warranty  until  the  counsel  who  alleged  that  it  was  informal  and 
insufficient  to  justify  the  imprisonment  of  the  accused,  had  had 
an  opportunity  of  considering  his  case  folly.  My  opinion  how- 
ever, is,  that  the  Court  would  have  made  no  question  as  to  who 
should  make  the  application,  whether  it  were  the  one  Bide  or  the 
other,  but  would  at  once  have  granted  the  necessary  time. 
Until  a  different  practice  was  pointed  out  and  required  by  the 
Judicature  Act,  the  old  practice  that  had  prevailed  from  time 
immemorial  in  all  courts  of  common  law  would  have  obviated 
any  difficulty  of  this  kind.  Under  that,  as  a  general  course,  the 
party  opposing  the  rule  would  obtain  office  copies  of  the  affidavits 
on  which  it  had  been  granted,  so  that  the  counsel  who  showed 
cause  would  know  the  case  he  had  to  meet,  and,  in  order  that  his 
opponent  might  be  in  an  equally  advantageous  position,  he 
generally  handed  the  affidavits  which  were  to  be  used  in  showing 
cause  to  the  counsel  who  supported  the  rule,  and  then,  if  the 
latter  required  time  to  meet  them,  the  Court  would  on  applica- 
tion extend  the  time  for  that  purpose.  Such,  no  doubt,  would 
have  been  the  case  here  if  the  Judicature  Act  had  not  intro- 
duced a  different  practice.  Though  that  practice  does  not  apply 
precisely  to  a  case  like  the  present,  still  it  has  led  to  a  different 
mode  of  proceeding.  The  counsel  who  show  cause  against  a 
role  do  not  now  hand  over  their  affidavits  to  the  counsel  who 
support  it,  because  both  sides  come  equally  prepared  with  affi- 
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davits  which  have  been  filed  before  the  motion  comes  on.    But   Be  Tnuuz 

in  the  present  case,  unfortunately,  the  warrant,  the  validity  of  E3JJ£]L^0H 

which  might  have  been  in  question,  and  upon  which  the  case  Acr^  1870  ahd 

might  have  depended,  had  not  been  previously  shown  to  the  1878. 

counsel  on  the  other  side,  and  it  is  unquestionable  that  the 

Court  never  would  have  decided  to  imprison  a  person  by  virtue      _  _L" 

of  a  warrant,  the  validity  of  which  his  counsel  had  had  no  proper  Extradition— 

opportunity  of  impeaching  before  the  Court.    As  there  was  ^"^ruptej/. 

considerable  discussion  during  the  argument  upon  points  which 

seemed  to  involve  a  question  as  to  whether  we  could  properly 

look  at  and  decide  upon  the  validity  of  the  second  warrant,  I 

think  it  right  to  say  at  once  that  I  do  not  believe  that  a  case 

involving  the  liberty  of  the  subject  would,  or  could  ever  be, 

determined  in  this  or  any  other  Court  in  England,  unless  both 

parties — the  party  claiming  the  discharge  of  the  prisoner  and 

the  party  opposing  it — had  both  of  them  the  same  materials  to 

argue  upon,  and  were  upon  an  equal  footing  in  all  that  related 

to  the  argument  and  the  ultimate  decision  of  the  case.  Having 

made  these  observations,  I  will  merely  add  that  it  is  quite  clear 

that  this  rule  must  be  discharged,  and  the  further  proceedings 

before  the  magistrates  will  determine  whether,  when  the  evidence 

is  completed  before  him,  the  extradition  of  the  prisoner  shall  be 

ordered,  or  whether  he  shall  be  discharged  and  set  at  liberty. 

Huddljbston,  B.  —  With  regard  to  the  first  point  I  am 
entirely  of  the  same  opinion  as  my  Lord.  The  question  is 
whether  the  warrant  discloses  a  good  ground  for  detaining 
the  prisoner.  Now  it  is  clear  that  it  is  a  warrant  for  the 
safe  custody  of  the  party  until  the  case  can  be  properly 
inquired  into.  I  make  that  observation  because,  throughout 
the  current  of  authorities  there  is  a  distinction  made  between 
warrants  for  apprehension,  warrants  for  safe  custody  pending 
the  investigation  before  the  proper  tribunal,  warrants  for 
safe  custody  where  the  party  is  imprisoned  for  the  purposes 
of  state,  or  for  the  protection  of  individuals,  and  war- 
rants in  execution.  Warrants  in  execution  are  in  the  nature 
of  convictions,  and  it  has  always  been  held  that  warrants 
of  that  class  require  considerable  strictness,  for  the  reason 
that  when  the  party  is  brought  up  on  the  habeas  corpus,  and  is 
held  under  a  warrant  in  execution,  the  Court  can  only  judge  by 
what  appears  in  the  warrant  whether  a  crime  has  been  committed, 
and  whether  the  alleged  criminal  is  properly  held  in  custody. 
Bat  warrants  for  apprehension  are  merely  instruments  not 
directed  to  the  prisoner,  but  directed  to  the  officer  for  his  pro- 
tection, and  to  enable  him  to  take  the  person  in  custody  either 
for  the  purpose  of  inquiry,  or  of  holding  him  in  custody  while 
the  inquiry  is  going  on,  or  of  keeping  him  in  safe  custody  for 
some  of  the  reasons  I  have  mentioned.  Now,  doubtless  the 
latter  class  of  warrants,  namely,  where  the  party  is  to  be  held  in 
safe  custody  during  a  particular  time,  would  seem  to  require 
more  particularity  than  a  warrant  for  apprehension ;  but  there 
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R*  Tram*  are  clear  authorities  to  show  that  warrants  for  safe  custody,  even 
Extradition  ^or  Pu^c  purposes,  or  for  the  protection  of  the  public  or 

Acre,  1&70  and  individuals,  may  be  in  general  terms.    There  is  a  case  which 
1878.      illustrates  this  probably  better  than  any  other ;  I  mean  the  case  of 
Rex  v.  Despard  (ubi  sup.).    A  power  was  given  by  the  38  Geo.  3, 
 "      c.  36,  for  suspending  the  Habeas  Corpus  Act,  and  it  was  by 

Extradition—  that  statute  enacted  that  where  a  person  should  be  imprisoned 
Bankmptqf.  for  ^jg^  treason,  suspicion  of  treason  or  treasonable  practices,  or 
by  warrant  of  any  of  Her  Majesty's  principal  Secretaries  of 
State,  for  such  causes  as  aforesaid  (that  is,  high  treason, 
suspicion  of  treason,  or  treasonable  practices),  he  might  be 
detained  in  custody  until  the  12  th  day  of  February,  1799,  that  is 
to  say,  his  right  to  be  tried  was  to  be  suspended,  and  might  be 
suspended,  by  a  warrant  where  he  was  imprisoned  for  any  of  the 
aforesaid  causes.  In  Despard' 8  case  the  Secretary  of  State's 
warrant  committed  Colonel  Despard  to  custody  under  that 
statute,  alleging  generally  "  treasonable  practices/'  and  he  was 
brought  up  on  a  habeas  corpus.  Mr.  Fergu&son,  who  argued 
for  the  writ,  pointed  out  that  the  court  could  not  act  upon 
such  an  indefinite  warrant,  from  which  it  could  not  be  said 
whether  it  was  for  high  treason,  or  petty  treason,  or  suspicion 
of  either,  or  whether  it  was  for  being  accessory  after  the 
fact,  or  it  might  be  for  publishing  a  seditious  libel,  or  drink- 
ing to  the  health  of  a  traitor,  or  asserting  the  Pope's  supremacy, 
or  a  variety  of  other  acts.  The  Attorney-General  (Sir  John 
Scott),  in  showing  cause,  did  not  rely  upon  the  Act  of  Geo.  3,  as 
legalising  warrants  in  any  other  form  than  was  warranted  by 
the  common  law,  but  he  relied  upon  the  fact  that  the  warrant 
was  perfectly  good  at  common  law,  and  he  cited  and  referred  to 
upwards  of  fifty  precedents  for  warrants  of  this  kind,  and  pointed 
out  those  in  particular  that  were  under  the  reigns  of  William  HI., 
Queen  Anne,  George  I.,  George  II.,  and  George  III.,  and  we 
shall  see  the  importance  of  that  presently  when  we  come  to  the 
judgment  of  the  Court,  in  which  they  admitted  that  those  were 
authorities,  and  pointed  out  that,  if  any  had  been  quoted  under 
the  reigns  of  Charles  II.  or  James  II.,  they  would  not  have 
attached  mnch  importance  to  them ;  but,  as  these  warrants  were 
issued  at  the  time  when,  as  Lord  Kenyon  observed,  "  the  liberties 
of  the  subject  were  well  understood  and  nobly  asserted,"  and 
many  of  them  too,  as  he  further  said,  "  in  the  time  of  Lord  Holt, 
a  man  above  all  praise,  and  who  was  assisted  by  other  judges, 
one  of  whom  was  Mr.  Justice  Powell,  who  fell  little  short  of  Lord 
Holt  himself,"  the  Court  held  them  to  be  authorities  showing 
that  at  common  law  a  commitment  even  for  safe  custody  for 
political  purposes,  in  contravention  of  the  liberty  of  the  subject, 
was  perfectly  good  in  describing  the  offence  charged  generally 
as  "  treasonable  practices,"  which  were  the  words  used  in  the 
statute  of  Geo.  3.  In  the  case  of  Bex  v.  Gourlay  (ubi  sup.),  where 
a  person  was  held  under  a  commitment  for  safe  custody  under 
the  Lunacy  Act  for  the  protection  of  the  public,  and  which  was 
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again  a  commitment  very  different  from,  and  requiring  greater  &  Tkrraz 
strictness  than  a  commitment  for  investigation  merely,  a  general  e^^^om 
form  was  again  admitted,  and  Lord  Tenterden,  in  delivering  Acrs,ji870  akd 
judgment,  said :  "  It  is  not  a  commitment  for  safe  custody,  in  1878. 
order  that  the  party  may  afterwards  be  brought  to  trial,  nor  is 

it  a  commitment  in  execution ;  but  it  is  a  commitment  for  safe   ' 

custody  in  order  to  secure  the  party  and  prevent  mischief  to  His  Eff™ditio*—' 
Majesty's  subjects.  That  being  the  object,  I  think  the  warrant  BanJcruPtc^ 
ought  not  to  receive  the  same  strict  construction  as  a  warrant 
in  execution  ;  "  and  he  concludes  his  judgment  by  saying,  "  Upon 
the  whole,  I  think  that  the  warrant,  not  being  a  warrant  of 
commitment  in  execution,  is  sufficiently  certain,  and  that  the 
prisoner  must  be  remanded."  Both  these  cases  are  authorities 
to  show  that,  even  in  warrants  for  safe  custody,  a  general  asser- 
tion or  a  general  charge  is  sufficient.  Now  the  present  is  a 
warrant  for  the  apprehension  of  the  party,  and  issued  under  the 

S revisions  of  the  Extradition  Act,  1 870,  which  mentions  "  extra- 
tion  crimes/'  a  well-known  term  in  the  Act  of  Parliament.  By 
the  interpretation  clause  (sect.  26)  an  "  extradition  crime  "  is  de- 
fined to  mean  "a  crime  which,  if  committed  in  England,  or 
within  English  jurisdiction,  would  be  one  of  the  crimes  described 
in  the  first  schedule  to  this  Act/'     Amongst  those  crimes  is 
mentioned  this,  "crimes  by  bankrupts  against  bankruptcy  law." 
I  concede  that,  if  the  description  in  the  first  warrant  had  been 
"  crimes  against  bankruptcy  law/1  and   the   first  warrant 
was  framed  under  the  Act  of  1870,  it  would  be  insufficient, 
because  that  Act  only  applies  to  crimes  committed  by  bankrupts 
against  bankruptcy  law;  but  the  Extradition  Act,  1873,  enlarges 
that  extradition  crime  to  all  crimes,  i.e.,  to  "any  indictable 
offence  under  the  laws  for  the  time  being  in  force  in  re- 
lation to  bankruptcy  which  is  not  included  in  the  first  schedule  to 
die  Act  of  1870."    Therefore  "  crimes  by  bankrupts  against 
bankruptcy  law "  must  now  be  read  as  "  crimes  against  bank- 
ruptcy law that  is  the  general  term.    What  then  appears  in 
the  first  warrant  ?    That  this  man  is  charged  with  "  crimes 
against  bankruptcy  law and  therefore  in  following  the  exact 
words  of  what  must  now  be  considered  the  amended  schedule  of 
the  Act  of  1870,  it  is  obvious  that  all  that  is  necessary  has  been 
done ;  and  it  is  convenient  when  we  come  to  consider  the  reason 
why.    The  treaty  itself  between  this  country  and  Switzerland,  in 
1874,  in  the  10th  article  provides  that  the  requisition  for  extra- 
dition may  be  made  by  means  of  the  post  or  by  telegraph.  The 
magistrate  receives  information  that  something  has  been  done 
which  is  an  extradition  crime,  and  he  states  that  in  his  warrant  in 
the  very  terms  of  the  information  which  he  has  received,  and 
when  the  matter  is  brought  before  him,  and  he  proceeds  to  an 
investigation  of  the  whole  case,  no  doubt  it  must  be  shown  that 
the  magistrate  has  jurisdiction  to  deal  with  the  accused  because 
he  has  committed  an  extradition  crime,  but  no  habeas  corpus 
would  be  granted  to  discharge  the  prisoner  out  of  custody 
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Re  Terras  while  that  investigation  is  pending ;  and  the  oases  referred  to  by 
ExTBADmoN         ^reene>  °^        Ym  ^ar&*  a7*d  others  and  Rex  v.  Krans  and 
Acre,  1870axd  others,  are  authorities  confirming  that  view.    Every  protection  is 
1873.      obviously  given  by  the  Extradition  Act  to  persons  taken  up 
under  its  provisions.    Everything  in  the  nature  of  a  political 

 "      crime,  is  expressly  excluded,  and  no  man  can  be  apprehended 

Extradition—  for  an  extradition  crime  as  a  cloak  under  which  he  may  be 
Bankruptcy,  convicted  of  a  political  one  (sect.  8,  sub-sect.  1).  The  case  of, 
I  think  his  name  was,  Dr.  Bernard,  a  few  years  ago,  is  a  good 
illustration  of  this.  The  Act  also  provides  (sect.  11)  that,  upon 
the  magistrate's  committing  the  allegation  criminal  to  prison,  he 
shall  inform  him  that  he  has  a  right  to  a  habeas  corpus,  and 
that  the  extradition  warrant  for  sending  him  out  of  this  country 
to  the  foreign  state  will  be  suspended  for  fifteen  days  in  order  to 
enable  him,  if  he  chooses  to  do  so,  to  apply  for  a  writ  of  habeas 
and  have  the  question  decided,  when,  if  it  turns  out  that  die 
crime  charged  is  not  within  the  Treaty  or  the  Act,  he  will  be 
discharged.  It  is  moreover  provided  by  the  3rd  section  (sub- 
sect.  2),  that  a  fugitive  criminal  shall  not  be  detained  or  tried  in 
the  foreign  state  to  which  he  may  have  been  surrendered,  for 
any  offence  committed  prior  to  his  surrender  other  than  the 
extradition  crime  upon  which  the  surrender  is  grounded  until  he 
has  been  restored  or  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions.  Every  possible  protection,  therefore,  is 
given  to  a  prisoner  under  this  statute,  and  when  I  consider  that, 
when  I  look  to  authority,  and  when  I  see  what  the  nature  of  tins 
warrant  is,  I  feel  perfectly  satisfied  that  a  warrant  for  apprehen- 
sion in  the  general  terms  of  the  present  one  is  a  perfectly  good 
and  valid  warrant,  and  that  the  prisoner  under  it  cannot  be 
discharged.  But  the  matter  has  not  rested  there  in  argument,  nor, 
indeed,  has  it  in  consequence  of  what  has  fallen  from  my  Lord 
Chief  Baron.  I  would,  of  course,  speak  with  the  very  greatest 
respect  of  any  opinion  that  may  fall  from  my  Lord,  whose 

Eosition  in  this  court,  whose  great  experience  and  great  legal 
nowledge  we  all  bear  most  willing  testimony  to ;  but  a  judge 
sitting  with  other  judges  must  have  the  courage  to  express  his 
own  opinions,  and  if  he  hears  it  said  that  a  certain  course  is  a 
direct  violation  of  the  law  and  constitution  of  the  country,  and 
he  differs  in  opinion  from  that  view,  I  think  he  is  bound  to 
express  his  own  opinion  npon  the  matter,  and  in  so  doing  to  give 
his  reasons  for  expressing  it.  Now  I  say,  and  I  say  it  with  very 
great  respect,  that,  as  far  as  I  know  in  practice  and  on  authority, 
there  can  be  no  doubt  whatever  that  a  fresh  warrant  may  be 
lodged,  as  has  been  done  in  the  present  case.  A  man  is  in 
custody,  a  writ  of  habeas  corpus  is  obtained,  not  directed  to  the 
prisoner,  though  sued  out  very  often  by  the  prisoner  or  his 
friends,  but  to  the  gaoler,  who  has  to  show  the  causes  under 
which  he  received  and  detains  the  prisoner  in  custody,  and  when 
he  comes  up  before  a  judge  on  a  habeas  corpus  he  may  show  the 
warrant  under  which  he  received  the  man,  and  he  may  put 
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forward  also  the  warrant  under  which  he  detains  him.    There  R*  Terra* 
may  be  one,  two,  three,  or  other  warrants  substituted  for  the  Excwmon 
original  one ;  but  if,  when  the  matter  is  before  the  judge,  there  Aon,  ihtOaicd 
is  a  good  warrant,  that  is  sufficient  to  detain  him.    Now  that  18~& 
raises  the  question,  first,  whether  a  second  warrant  can  be  lodged, 

upon  which  in  principle  I  entertain  no  doubt,  and  in  practice  I   

may  mention  my  own  experience  in  a  numerous  class  of  cases  Extradition— 
which  were  considered  in  the  Court  of  Queen's  Bench  in  which  BankrvPt<y' 
that  was  invariably  done.  For  authority  there  are  numerous 
cases,  beginning  with  that  of  Reg.  v.  Richard  and  otliers  (ubi 
tup.)  in  the  Queen's  Bench,  which  was  followed  by  many 
subsequent  oases.  In  that  case  a  habeas  corpus  had  issued  to 
faring  op  the  bodies  of  certain  pitmen  who  had  been  committed 
in  execution  by  justices  under  the  Master  and  Servant  Act 
(4  Geo.  4,  c.  84),  sect.  3,  and  Mr.  Whitehurst,  then  on  the 
Midland  Circuit,  showed  cause,  with  a  warrant  which  was  in  all 
respects  perfectly  good,  and  which  had  been  delivered  to  the 
gaoler  a  week  after  the  commitment  on  the  first  warrant,  which 
waB  bad  on  the  face  of  it.  I  will  not  pledge  my  memory  at  this 
moment  to  say  positively  whether  my  learned  leaders  (Mr.  Bodkin 
and  Mr.  Fry)  and  myself  saw  that  second  warrant  before  the 
case  came  on ;  but  my  strong  impression  is,  that  until  it  was 
produced  in  the  Court  of  Queen's  Bench  we  had  never  seen  it. 
I  am  only  now  dealing  with  the  question  that  a  fresh  warrant 
may  be  lodged,  and  I  say  that  in  principle  and  practice,  and  on 
authority,  such  a  course  has  been  adopted.  Then  can  such 
leoond  warrant  be  considered  upon  a  rule  like  the  present? 
That  is  the  next  question  to  be  considered,  and  to  answer  it  wo 
must  see  how  the  practice  has  been  arrived  at  in  cases  of  this 
description.  Formerly,  on  a  motion  for  a  habeas  corpus  the 
prisoner  was  brought  up  into  the  body  of  the  court,  or  he  was 
brought  before  a  judge  either  on  circuit  or  elsewhere;  and  it 
was  held  that  he  might  be  brought  before  every  one  of  the 
judges  in  the  land  in  favour  of  his  liberty;  but  he  was 
brought  up  under  the  habeas  corpus,  and  he  was  bound  to 

Ey  a  sum  not  less  than  twelve  pence  per  mile  for  travel- 
ig,  and  to  enter  into  a  certain  bond  for  payment  of 
money  to  take  him  back,  and  the  expenses  of  the  gaoler. 
This  was  an  excessively  expensive  afiair,  and  consequently  it  was 
thought  desirable  to  pro  viae  some  means  by  which  that  expense 
might  be  done  away  with  and  avoided.  Accordingly,  it  was  sug- 
gested and  adopted,  that  a  rule  calling  upon  the  gaoler  to  show 
cause  why  a  habeas  corpus  should  not  be  granted  was  substituted, 
upon  which  rule  everything  should  be  argued  that  could  be 
argued  upon  the  return  of  the  prisoner,  and  judgment  be  taken 
upon  it,  just  as  occurs  every  day  at  chambers,  when  application  is 
made  to  bail  a  prisoner  in  the  country.  The  prisoner  is  not 
brought  up,  but  an  order  is  obtained  in  the  nature  of  a  habeas 
corpus,  and  a  certiorari  to  bring  up  the  depositions,  and  upon 
that  order  the  counsel  argue,  and  the  judge  directs  that  the 
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Re  Tkrrae  prisoner  shall  be  admitted  to  bail,  or  that  the  order  shall  be  dis- 
Extoa™on  c^arge^-    I*  *8  a  ver7  convenient  practice.    Now  comes  the 
Acre,  1870and  question  whether  upon  a  rule  such  as  this  we  may  go  into  the 
1873.      question  of  the  second  warrant;  and  upon  that  I  say  again,  in 
principle  I  do  not  see  why  it  should  not  be  so ;  in  practice  it  cer- 

 "      tainly  is  done,  and  the  authorities  are  conclusive  on  the  point. 

Extradition—  There  are  the  following  cases :  Ex  parte  Cross  (ubi  sup) ;  Ex  parte 
Banknpuy.  j)auncey  ^p.)  .  Ex  parte  William  Bull  {ubi  sup.) ;  Ex  parts 
Phipps  (ubi  sup.),  and  many  other  authorities  down  to  the  present 
time,  in  which  it  has  been  held,  upon  a  rule  of  this  nature,  that 
the  whole  question  may  be  gone  into,  and  that,  whether  the 
second  warrant  was  lodged  before  or  after  the  rule  was  obtained, 
or  even  at  the  very  moment  only  when  the  prisoner  was  brought 
up.  I  agree  with  Mr.  Bowen  that  the  real  question  for  decision 
on  a  rule  of  this  kind  is,  whether  the  prisoner  at  the  moment  it  is 
being  argued  is  entitled  to  be  discharged.  That  has  been  the 
practice ;  but  it  has  been  suggested  that  it  is  an  anomaly  that 
the  prisoner's  counsel  should  not  have  had  an  opportunity  of 
seeing  the  warrant.  I  do  not  know  that  he  has  any  right  to  see 
the  warrant.  It  may  be  that  it  is  convenient  that  he  should 
have  an  opportunity  of  seeing  it,  and  it  may  be,  in  the  present  • 
liberal  mode  in  which  justice  is  administered  and  every  facility  is 
given  to  the  accused,  that  it  would  be  well  that  he  or  his  counsel 
should  have  the  benefit  of  seeing  it ;  but  the  warrant  is  for  the 
protection  of  the  officer  who  apprehends,  and  the  gaoler  who 
holds  the  prisoner.  No  doubt  it  may  be  that  a  prisoner  might 
reasonably  say,  "  If  you  are  going  to  apprehend  me  on  a  war- 
rant, let  me  see  it ; "  and  it  would,  I  daresay,  be  a  convenient 
practice  that  he  should  see  it.  So  again,  when  a  second  warrant  is 
returned,  and  when  the  practice  is,  as  I  have  shown,  to  argue  upon 
that  return  just  as  if  a  habeas  corpus  had  been  granted,  it  may  be 
convenient  for  the  counsel  to  say,  "Do  not  put  me  in  the  in- 
vidious position  of  having  to  argue  upon  a  document  which  I  have 
never  seen  before."  I  agree  that,  if  an  application  of  that  sort 
had  been  made,  the  proper  course,  and  the  course  which  any 
court  would  adopt,  would  be  to  give  time  to  the  counsel  who  asked 
for  it  under  those  circumstances ;  and  that  is  what  Mr.  Bowen, 
on  the  part  of  the  Attorney-General,  offered  to  Mr.  Atherley 
Jones,  but  Mr.  Atherley  Jones  very  properly  said,  "  I  do  not  want 
time  to  consider  it."  The  fact  is,  he  did  not  require  any  time  to 
consider  whether  the  specific  charge  in  the  second  warrant  was 
not  most  precise,  as  indeed  it  appears  to  be.  In  conclusion,  then, 
I  apprehend  that  the  second  warrant  is  clearly  good,  and  indeed 
it  seems  to  be  admitted  that  it  is  so.  The  first  warrant  is  good, 
a  second  warrant  may  be  substituted,  and  the  second  warrant  k 
good.  Therefore,  I  am  of  opinion  that  the  prisoner  in  this  case  is 
not  entitled  to  be  discharged.  If  he  has  any  real  ground  far 
saying  that  he  is  not  within  the  treaty,  he  may,  when  the  case  is 
completed,  obtain,  at  any  time  within  fifteen  days  thereafter,  the 
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habeas  carpus  which  will  enable  the  question  to  be  decided  on  its 
merits.    This  rule  therefore  must  be  discharged. 

Rule  discharged. 

Solicitor  for  the  prisoner,  Merriman. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 

Solicitors  for  the  Swiss  Government,  Freshfields  and  William*. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  December  11,  1878. 

(Before  Mellob  and  Manisty,  JJ.) 

Babton  Regis  Union  v.  Berkshire  Clerk  of  the  Peace,  (a) 

Pauper  criminal  lunatic — Order  of  maintenance — Settlement  at 
time  of  making  the  order. 

In  1862  a  female  criminal  lunatic,  after  living  with  Iter  husband, 
without  pauper  relief  for  more  than  three  years  in  the  appellants' 
union,  was  acquitted  on  the  ground  of  insanity  on  a  charge  of 
attempting  to  murder  her  child.  Her  husband's  last  legal 
settlement  was  then  elsewhere,  but  he  continued  to  live  in  the 
appellant?  8  union;  and  in  1877  an  order  for  her  maintenance, 
under  the  authority  of  Reg.  v.  Stepney  Union  {L.  Rep.  9  Q.  B. 
383),  was  made  upon  the  appellants. 

Held,  upon  a  case  stated,  that  the  order  was  rightly  made,  not  on 
the  husband's  last  legal  settlement  at  the  time  of  her  detention, 
but  upon  the  appellants'  union,  in  which  was  the  husband's  then 
settlement  under  39  #40  Vict.  c.  61,  *.  34. 

THIS  was  a  special  case,  stated  by  consent  of  the  parties,  and 
by  order  under  12  &  13  Yict.  c.  45,  s.  11. 
1.  On  the  9th  day  of  July,  1867,  Mary  Coleman,  being  then 
eharged  with  the  offence  of  having  attempted  to  murder  her 
child,  was  removed  from  the  parish  of  Westbury-upon-Trym  in 
the  appellants4  union,  where  she  was  then  residing,  to  the  county 
gaol  at  Gloucester.  On  the  12th  day  of  August  following  she 
was  indicted  for  the  said  offence  at  the  Gloucester  assizes,  and 
upon  the  trial  being  acquitted  by  the  jury  on  the  ground  of  her 

(a)  Reported  by  M.  W.  MoKxllab,  £sq.f  Barrister-at-Law. 
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Barton  Rnu  insanity,  she  was  ordered  to  be  kept  in  prison  in  the  county  of 
Union      Gloucester  until  Her  Majesty's  pleasure  should  be  known. 
Bkrkshirk      2.  By  a  warrant  dated  the  80th  day  of  September,  1867,  under 
Clerk  of  the  the  hand  of  one  of  Her  Majesty's  principal  Secretaries  of  State, 
P**0*     the  said  Mary  Coleman  was  ordered  to  be  removed  to  the  Broad- 
1373.      moor  Criminal  Lunatic  Asylum,  and  she  was  thereupon  duly 
  removed  upon  such  warrant. 

*jw£r      3'  B?  an  ordep  dated  fche  21st  day  of  SePtemoer>  1867> two 
justices  of  the  peace  for  the  county  of  Gloucester  ordered  the 

guardians  of  the  poor  of  the  appellants4  union  to  pay  out  of  the 
common  fund  of  their  union  weekly,  from  the  time  the  said 
Mary  Coleman  should  be  received,  and  during  such  time  as  she 
should  be  detained  in  the  Asylum  for  Criminal  Lunatics  at 
Broadmoor,  the  sum  of  14s.  to  the  superintendent  of  the  said 
asylum,  for  the  maintenance  ot  the  said  Mary  Col  man.  The 
above  order  of  the  21st  day  of  September  recited,  as  the  ground 
upon  which  it  was  made,  the  fact  that  Samuel  Coleman,  the 
husband  of  the  said  Mary  Coleman,  was  at  the  date  of  her  im- 
prisonment as  aforesaid  residing,  and  had  resided  for  one  year  and 
upwards  thence  immediately  preceding,  within  the  appellants' 
union,  and  had  continually  resided  therein  from  the  date  of  such 
imprisonment  down  to  the  date  of  the  said  order,  and  was  irre- 
movable therefrom,  and  that  upon  due  inquiry  he  was  found  to  be 
unable  to  pay  the  expense  of  the  maintenance  of  his  said  wife  in 
a  lunatic  asylum.  The  above  order  did  not  recite  or  in  any  wise 
purport  to  be  made  on  the  ground  that  the  said  Samuel  Coleman 
was  at  the  date  of  such  order  legally  settled  in  the  appellants' 
union. 

4.  Against  this  order  there  was  no  appeal,  and  the  appellants 
regularly  paid  the  sum  of  14*.  per  week  to  the  superintendent  of 
the  Broadmoor  Asylum  as  ordered  down  to  the  month  of  May, 
1874,  when  they  discovered  that  the  order  was  void,  there  being 
no  provisions  in  the  Acts  of  Parliament  relating  to  criminal 
lunatics,  empowering  justices  of  the  peace  to  charge  the  main- 
tenance of  a  criminal  lunatic  upon  the  guardians  of  the  union 
wherein  such  lunatic  shall  have  acquired  an  exemption  from 
removal,  but  only  the  guardians  of  the  union  wherein  such  lunatic 
shall  be  adjudged  to  be  legally  settled.  From  the  date  of  such 
discovery  the  appellants  have  refused  to  make  any  further  pay- 
ments for  the  maintenance  of  the  said  Mary  Coleman  at  the 
Broadmoor  Asylum.  The  superintendent  of  the  said  asylum, 
however,  acting  on  behalf  of  Her  Majesty's  Government,  has 
continued  to  maintain  her  in  the  asylum,  and  has  sent  to  the 
appellants  quarterly,  up  to  the  29th  day  of  September,  1877,  an 
account,  debiting  them  with  the  expense  of  such  maintenance. 

5.  By  an  order  dated  the  4th  day  of  December,  1877,  two 
justices  of  the  peace  for  the  county  of  Berks  adjudged  the  said 
Mary  Coleman  to  be  legally  settled  in  the  said  parian  of  West- 
bury-upon-Trym,  in  the  appellants4  union,  and  directed  the 
appellants'  to  pay  thenceforth,  from  the  date  thereof,  to  the 
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superintendent  for  the  time  being  of  the  criminal  lunatic  asylum  Baked*  Regis 
at  Broadmoor,  weekly  the  sum  of  14*.,  for  the  maintenance  of  Ul^ow 
the  said  Mary  Coleman  during  her  confinement  therein.    This  Berkshire 
order  was  obtained  by  the  superintendent  when  he  found  that  the  Clerk  of  the 
order  of  the  21st  day  of  September,  1867,  was  null  and  void.  Pkace. 

Against  this  order  of  the  4th  day  of  December,  1877,  notice  of  1878. 
appeal  was  duly  given  to  the  respondent,  and  it  is  upon  the  .-7- 
validity  of  such  order  that  the  opinion  of  this  honourable  Court 
Lj  now  sought. 

6.  The  said  Samuel  Coleman  has  continuously  resided  within 
the  said  parish  of  Westbury-upon-Trym  without  any  break  of 
residence  from  the  year  1862  up  to  the  present  time,  and  during 
such  residence  had  always  supported  himself  by  his  labour,  and 
had  never  received  any  parochial  relief,  unless  the  maintenance 
of  his  wife  in  the  Broadmoor  Lunatic  Asylum  as  aforesaid  can  be 
considered  in  law  as  parochial  relief  received  by  him.  From  the 
year  1862  until  her  arrest  on  the  9th  day  of  July,  1867,  the  said 
Mary  Coleman  resided  with  her  husband,  who  maintained  her  in 
such  parish  as  part  of  his  family,  and,  although  he  was  unable  to 
pay  14*.  a  week  for  her  maintenance  in  a  lunatic  asylum,  he 
could  have  maintained  her  in  his  own  house  as  a  sane  person. 

7.  It  was  contended  on  behalf  of  the  respondent  that  the  said 
Mary  Coleman  was  at  the  date  of  the  order  now  appealed  against 
legally  settled  in  right  of  her  husband  in  the  said  parish  of 
Weetbory-upon-Trym,  by  reason  of  her  husband,  the  said 
Samuel  Coleman  (to  whom  she  was  married  in  1860),  having 
resided  in  the  said  parish  for  the  term  of  three  years  and  upwards 
next  before  the  application  for  the  said  order,  in  such  manner 
and  under  such  circumstances  in  each  of  such  years  as  would  in 
accordance  with  the  several  statutes  in  that  behalf  render  him 
irremovable  within  the  enactment  of  39  &  40  Vict.  c.  61,  s.  34; 
that  her  maintenance  in  the  said  asylum  was  not  relief  to  him 
within  the  meaning  of  sect.  1  of  9  &  10  Vict.  c.  66 ;  and  that, 
even  if  it  was,  he  had  resided  more  than  three  years  after 
deducting  the  period  during  which  she  was  so  maintained,  so  as 
to  gain  a  settlement  in  the  said  parish. 

8.  It  is  contended  on  behalf  of  the  appellants  that  by  reason 
of  the  said  Mary  Coleman  having  been  maintained  in  the  Broad- 
moor Lunatic  Asylum  during  the  period  and  under  the  circum- 
stances hereinbefore  set  out,  her  husband,  the  said  Samuel 
Coleman,  was  during  the  whole  period  of  such  maintenance,  and 
lull  is,  a  person  receiving  relief  within  the  meaning  of  9  &  10 
Vict.  c.  66,  s.  1. 

9.  It  is  further  contended  by  the  appellants  that  the  34th 
section  of  39  &  40  Vict.  c.  61,  is  wholly  prospective  in  its 
operation,  and  that  the  three  years'  residence  specified  therein  is 
a  three  years'  residence  commencing  at  a  period  subsequent  to 
the  15th  day  of  August,  1876,  the  date  of  the  passing  and 
coming  into  force  of  the  said  Act ;  and  that  consequently  the 
aud  Mary  Coleman  and  her  husband  had  not,  at  the  date  of  the 
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Barton  Rsoib  application  for  the  said  order  of  the  4th  day  of  December,  1877, 
U!^0!l      acquired  a  settlement  in  the  said  parish  of  Westbury-upon-Trym 
Berkshire   under  or  by  reason  of  the  provisions  of  the  said  section. 
Clerk  of  the     10.  If  the  said  Mary  Coleman  had  not,  by  reason  of  the 
Pkaob-     circumstances  hereinbefore  set  out,  acquired  at  the  date  of  such 
1878.      application  as  aforesaid  a  settlement  in  the  said  pariah  of  West- 
bury-upon-Trym,  under  89  &  40  Vict.  c.  61,  8.  84,  it  is  admitted 
C^^'   that  she  was  at  the  date  of  such  application,  and  still  is,  legally 
settled  in  the  parish  of  Almondsbury,  in  the  Thornbury  Union. 
It  is  also  admitted  that  she  was  settled  there  in  September,  1867! 
when  the  Secretary  of  State's  order  was  made  for  her  removal  to 
the  asylum. 

11.  The  appellants  further  contend  that  the  settlement  of  the 
insane  person  into  which  the  justices  of  the  peace  are  directed  to 
inquire  under  3  &  4  Yict.  c.  54,  s.  7,  is  the  settlement  of  each 
insane  person  at  the  date  of  the  order  for  his  or  her  removal  to 
the  lunatic  asylum,  and  not  the  settlement  which  he  or  she  may 
have  at  the  date  of  the  application  for  the  order  of  maintenance. 

The  question  for  the  opinion  of  this  honourable  court  i 
whether  the  order  of  the  4th  day  of  December,  1877,  adjudging 
the  settlement  of  the  said  Mary  Coleman  to  be  in  the  said 
parish  of  Westbury-npon-Trym,  is,  upon  the  facts  stated, 
properly  made. 

And  it  is  agreed  that  a  judgment  in  conformity  with  the 
decision  of  this  honourable  court,  and  for  such  costs  as  this  court 
shall  adjudge,  shall  be  entered  on  motion  by  either  party  at  the 
general  quarter  sessions  of  the  peace  to  be  holden  in  and  for  the 
county  of  Berks  next,  or  next  but  one,  after  such  decision  shall 
be  given. 

Charles,  Q.G.  (with  him  Clerk)  argued  for  the  appellants.— 
This  order  was  made  upon  the  authority  of  Beg.  v.  Stepney  Union 
(L.  Rep.  9  Q.  B.  383),  by  which  it  was  held  that,  notwithstanding 
the  total  repeal  of  9  Geo.  4,  c.  40,  by  8  &  9  Vict.  c.  126,  s.  1,  the 
effect  of  3  &  4  Yict.  c.  54,  s.  7,  was  so  far  to  incorporate  the  54th 
section  of  the  first-named  Act  as  to  continue  the  power  of  two 
justices  to  inquire  into  and  adjudge  the  settlement  of  a  pauper 
detained  in  custody  during  pleasure,  who  has  been  acquitted  of 
felony  on  the  ground  of  insanity,  and  to  order  the  overseers  or 
guardians  of  the  parish  of  settlement  to  pay  such  weekly  sum  for 
his  maintenance  as  the  justices  shall  from  time  to  time  direct.  It 
must  be  admitted  that  there  is  authority  for  making  this  inquiry 
and  order  of  maintenance  at  any  time  during  the  detention  in 
custody ;  but  in  all  the  cases  the  settlement  determined  by  the 
justices  has  been  that  which  existed  at  the  time  of  the  removal 
under  the  order  of  the  Secretary  of  State.  Here  the  settlement 
at  that  time  was  not  in  the  appellants1  union,  and  if  the  order 
ought  to  have  been  made  on  die  parish  or  union  of  that  settle- 
ment, this  appeal  must  be  allowed.  In  consequence  of  the 
decision  of  this  court  in  Brampton  Union  v.  Carlisle  Union  (88 
L.  T.  Rep.  N.  S.  714 ;  L.  Rep.  8  Q.  B.  Div.  479},  it  cannot  now 
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be  contended  that  the  husband's  settlement  at  the  time  this  order  Bartoh  Regis 
of  maintenance  was  made,  was  anywhere  but  in  the  appellants'  Union 
anion.    The  only  question,  therefore,  for  consideration  now  is  bxrkbhibb 
whether  the  settlement  at  the  time  of  the  first  detention  in  Clerk  of  the 
custody,  or  that  at  the  time  of  the  inquiry  and  order  of  mainte- 
nance  is  to  be  determined  by  the  justices.    One  inquiry  only  is  1878. 
provided  for,  and  the  determination  must  apply  to  the  whole  term  -7-7- 
of  the  detention.    If  a  female  criminal  lunatic  can  derive  a  settle- 
ment  from  her  husband  during  the  time  of  her  detention,  that 
settlement  might  vary  during  her  detention ;  but  there  is  no  pro- 
vision for  rescinding  an  order  of  maintenance,  at  the  instance  of 
the  parish  or  union  upon  which  the  order  has  been  made,  when 
the  husband's  settlement  has  become  changed. 

McKellar  (with  him  Bowen)  for  the  respondent. — It  is  admitted 
that  upon  the  authorities  there  is  no  limitation  as  to  the  time  of 
this  inquiry  and  order  of  maintenance ;  and  the  provision  simply 
requires  the  justices  to  ascertain  the  place  of  the  last  legal  settle- 
ment. There  can  be  only  one  such  place,  namely,  that  of  the  last 
legal  settlement  at  the  time  of  the  inquiry.  There  is  nothing  in 
any  Act  of  Parliament  which  can  suggest  to  the  justices  that 
under  such  circumstances  as  these  it  is  their  duty  to  ascertain 
some  other  settlement  than  the  last,  and  it  might  be  a  very 
difficult  thing  to  do.  The  consequences  of  this  clear  and  definite 
construction  of  the  Act  ought  to  have  no  weight  in  the  matter ; 
but  if  they  be  considered,  in  this  particular  case  there  can  be  no 
hardship  upon  the  appellants.  Should  the  detention  of  the  insano 
woman  cease,  as  it  may  do  at  Her  Majesty's  pleasure,  the  same 
parish  would  be  responsible  for  maintenance  when  she  is  at  large 
as  is  now  liable  for  her  maintenance  in  Broadmoor.  If  during  her 
detention  her  settlement  should  change  in  consequence  of  her 
husband's  removal,  there  is  nothing  to  prevent  the  superintendent 
of  the  asylum  from  applying  again  to  two  justices,  at  the  appel- 
lants1 instance,  for  another  order  of  maintenance  upon  the 
husband's  new  place  of  settlement. 

Charles,  Q.C.  in  reply. 

Mellob,  J. — I  confess  myself  to  have  had  very  considerable 
doubt  upon  this  point  during  the  argument.    It  seems,  however, 
to  me  a  greater  hardship  and  a  very  strange  conclusion,  if  a 
woman  detained   during  Her  Majesty's  pleasure  should  be 
maintained  by  a  different  parish  from  that  which  would  have 
to  maintain  her  when  she  comes  out.    It  is  said  that  the  inquiry 
was  intended  to  be  made  once  for  all  at  the  time  when  the  lunatic 
is  first  detained,  and  that  if  made  afterwards  it  cannot  concern  a 
settlement  which  she  could  not  acquire  during  detention.  There 
Day  be  hardships  upon  parishes  or  unions  thus  rendered  liable, 
and  difficulties  in  ascertaining  the  proper  liabilities;  but  the 
governing  principle  of  a  decision  upon  such  a  question  as  this 
should  be  the  comparative  hardship,  and  I  think  the  respondent's 
is  the  more  reasonable  construction.    I  answer  the  question  in  the 
respondent's  fiavour  and  affirm  the  order  of  maintenance, 
vol.  xnr.  tr 
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Babton  Rbgib    Manisty,  J. — I  also  am  of  opinion  that  our  judgment  must  be 
Union     for  ^  respondent.    To  say  that  the  case  is  free  from  doubt  would 
Bkrkshibe   t>e  t°  S°  beyond  any  conclusion  possible  concerning  this  confused 
Clerk  op  thb  legislation.    I  agree,  however,  that  if  we  can  construe  the  Act 
Pkacb      in  accordance  with  general  principles  as  to  the  parish  which  would 
1878.      have  to  maintain  this  woman  if  she  were  free,  we  ought  to  do  so  ; 
and  it  seems  to  me  that  the  respondent's  construction  is  the  better 

^famtic1  one  °^  ^e  ^wo'  Ij00^n&  a^  the  case  °f  Re9'  v«  Stepney  Union, 
what  is  meant  is  clearly  that,  although  the  first  statute  is  repealed 
by  the  third,  you  must  give  effect  to  the  enactment  incorporated 
by  the  7th  section  of  the  intermediate  Act,  by  excluding  from  the 
repeal  as  much  of  the  first  Act  as  is  necessary  for  that  purpose. 
At  p.  392,  Cockburn,  C.J.,  puts  it :  "  There  is  no  doubt  that  sect, 
7  of  3  &  4  Vict.  c.  54,  was  introduced,  not  so  much  for  the 
purpose  of  creating  a  substantive  enactment  as  for  the  purpose  of 
modifying  the  previous  enactment  of  sect.  54  of  9  Geo.  4,  c.  49." 
But  the  conclusion  is  that  we  must  interpret  sect.  7  by  reading 
into  it  so  much  of  the  previous  Act  as  to  make  it  a  substantive 
enactment.  Sect.  7  does  not  say  the  time  at  which  the  settle- 
ment is  to  exist  of  which  the  inquiry  must  be  made,  nor  indeed 
does  the  54th  section  of  9  Geo.  4,  c.  40.  But  the  inquiry  must 
be  as  to  the  place  of  the  last  legal  settlement ;  the  justices  are 
not  to  ascertain  in  what  place  the  lunatic  seems  to  have  been 
legally  settled  at  the  time  of  the  Secretary  of  State's  order.  There 
is  nothing  to  militate  against  the  ordinary  construction  of  the 
words,  and  that  construction  is  reasonable  and  in  accordance  with 
general  principles. 

Leave  to  appeal  was  granted  to  the  appellants. 

Judgment  for  respondent. 

Solicitors  for  appellants,  Gregory,  Rowcliffe,  and  Co. 
Solicitors  for  respondent,  Hwi-e  and  Fell,  for  the  Solicitor  to  the 
Treasury. 
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WESTERN  CIRCUIT. 

Winter  Assizes,  1879. 
Devizes. 

Monday,  January  13. 
(Before  Mr.  Justice  Mellor.) 

Reg.  v.  Woodman,  (a) 

False  pretence* — Promissory  false  pretence — Insufficient  to  sustain 
indictment — Kemote  false  pretence. 

An  indictment  charged  one  Gregory  with  having  obtained  30/. 
from  prosecutor.  Woodman,  on  the  false  pretence  that  he,  the 
said  Gregory,  then  wanted  the  loan  of  30/.  to  enable  him  to  take 
a  public-house  at  Melksham ;  by  means  of  which  said  false 
pretence  the  said  Gregory  did  then  unlawfully  and  fraudulently 
obtain  the  said  sum  from  the  said  Samuel  Woodman  with 
intent  to  defraud.  Whereas  the  said  Gregory  was  not  then 
going  to  take  a  public-house  at  Melksham  ....  as  he  the 
said  Gregory  well  knew.  And  whereas  the  said  Gregory  did 
not  then  want  a  loan  of  30/.  or  any  money  to  enable  him  to 
take  the  said  house. 

AT  the  close  of  the  prosecutor's  evidence, 
Mellor,  J.  —  It  seems  to  me  that  the  real  motive  and 
inducement  was  this :  the  prisoner  says,  "  I  am  going  to  take  a 
public-house ;  if  you  will  let  me  have  30Z.  I  will  do  so."  The 
inducement  for  all  was,  "  I  shall  be  able  to  return  you  the  30Z. 
while  I  carry  on  business  at  Melksham."  It  was,  therefore, 
the  expectation  of  being  paid  out  of  the  profits  of  the  business 
at  Melksham.  The  old  rule  is,  there  must  be  a  false  representa- 
tion of  that  being  alleged  to  be  a  fact  which  is  not  a  fact. 

Bavenhill  for  prosecution,  suggested  that  here  the  existing 
fact  was  the  intention  of  prisoner. 

Mellor,  J. — How  can  you  define  a  man's  mind  ?  It  is  a  mere 
promissory  false  pretence. 

Bavenhill  proposed  to  show  that  prisoner  was  not  able,  at  the 
time  of  making  the  pretence,  to  take  a  public-house. 

Mellor,  J. — That  is  too  far  afield.  In  criminal  matters  we 
must  take  the  immediate  result.    This  is  one  of  those  cases  in 

(a)  Reported  by  H.  T.  Tamplw,  Esq.,  Barriater-at-Law. 
N  2 
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Raw.  which  the  prosecutor  was  too  credulous.  [After  having  con- 
Woodmah    ferred  ^ith  Denman,  J.,  the  learned  judge  continued:]  My 

  '    brother  Den  man  is  clear  that  there  is  not  enough  evidence  to 

1879.      leave  to  the  jury  of  any  existing  false  pretence.    We  both  think 
^alaepr^encts  ^na^  had  the  whole  circumstances  been  known  earlier,  something 
—Evidence,  might  have  been  made  of  a  statement  by  the  prisoner  that  he 
had  302.  at  home  and  that  he  could  then  take  the  house. 


WESTERN  CIRCUIT. 
Winter  Assize,  1879. 

Devizes. 
Monday,  January  13. 
(Before  Mr.  Justice  Denman.) 

Reg.  v.  Saunders,  (a) 

Offences  against  the  Person  Act — Dangerous  thing — Intent- 
Questions  for  jury. 

PRISONER  was  indicted  under  24  &  25  Vict.  c.  100,  ss. 
28  and  29.  The  former  section  renders  any  person  guilty  of 
a  misdemeanour  who  "shall  unlawfully  and  maliciously,  by  the 
explosion  of  gunpowder  or  other  explosive  substance,  burn, 
maim,  disfigure,  disable,  or  do  any  grievous  bodily  harm." 
The  latter  section  making  it  a  felony  to  "  unlawfully  and 
maliciously  cause  any  gunpowder  or  other  explosive  substance 
to  explode,  or  send  or  deliver  to,  or  cause  to  be  taken  or  received 
by,  any  person  any  explosive  substance  or  any  other  dangerous  or 
noxious  thing,  or  put  or  lay  in  any  place,  or  cast  or  throw  at, 
or  upon,  or  otherwise  apply  to  any  person,  any  corrosive  fluid,  or 
any  destructive  or  explosive  substance  with  intent  ....  to 
maim,"  &c. 

It  was  proved  in  evidence  that  on  the  7th  of  September,  1878, 
prisoner  Saunders,  a  sailor,  travelled  in  company  with  thirty 
others,  all  in  uniform,  by  a  train  on  the  South-Western  Railway. 
The  prosecutor  Hunt,  swore  that  while  at  work  near  Tisbury 

(a)  Reported  by  H.  T.  Tamplen,  Eeq^  Barristar-at-Law 
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Mill  lie  saw  the  prisoner,  who  was  leaning  out  of  a  compart-  Rbo 
ment,  throw  something  from  the  train.    This  afterwards  turned  s^^ders. 

out  to  be  an  "  electric  fuse  detonator,"  i.  e.,  the  cap  of  a  torpedo,   

and  contains  fulminate  mercury,  gun  cotton,  and  meal  powder.  1879. 
The  prosecutor,  not  knowing  the  nature  of  the  article  thrown,  ^J^^ 
went  to  it  and  either  kicked  it  or  pulled  a  wire,  with  the  result  of  explosives 
that  it  exploded,  inflicting  thirty-five  wounds  on  his  arm,  neck,  —Evidence. 
and  lace.  One  of  the  witnesses  stated  that  probably  the  detonator 
bad  already  been  partially  exploded,  or  otherwise  more  severe 
injuries  must  have  been  inflicted  on  the  prosecutor. 

At  the  close  of  the  case  for  the  prosecution, 

Murch  asked  his  Lordship's  opinion  whether  this  was  a 
dangerous  thing  within  the  meaning  of  the  statute. 

Dinman,  J. — Whether  this  is  a  dangerous  thing  or  not  does 
not  alter  the  case. 

Murch. — Is  there  here  any  evidence  of  any  wounding  ? 

Dinman,  J. — If  the  jury  think  there  is  evidence  that  he  threw 
it  at  this  man  they  would  convict. 

Murch. — The  question  is,  is  it  not  too  remote  ?  The  evidence 
ia  that  this  thing  was  thrown  down,  and  then  the  man  picked 
it  up  and  was  injured. 

Dinman,  J. — The  evidence  is  that  probably  these  things 
*ould  not  go  off  of  themselves.  I  doubt  whether  there  is  any 
evidence  of  a  wounding.  I  think  a  wounding  should  be  a  direct, 
not  an  indirect,  wounding.  If  one  laid  a  torpedo  in  a  road  and 
a  cart  wheel  exploded  it,  there  would  be  a  question  for  the 
jwy. 

Murch.— la  there  any  evidence  of  intent  ? 

Denman,  J. — That  is  for  the  jury.  There  is  evidence  that  the 
man  really  intended  that  the  prosecutor  should  take  it  up  and 
explode  it  so  as  to  bring  it  about  his  person,  which  is  for  the 
jury. 

Murch. — What  evidence  is  there  that  this  man  could  possibly 
bow  what  the  prosecutor  would  do  with  it  ? 
Dinman,  J. — That  also  is  a  question  for  the  jury. 
Kinglake  for  the  prosecution. 
Murch  for  the  defence. 
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HIGH    COUKT   OP  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Nov.  7,  8,  and  Dec.  20,  1878. 

(Before  Cockburn,  C.J.,  Mbllob  and  Field,  J  J.) 

Moycb  v.  Nkwinqton.  (a) 

Sate — Fraud — False  pretences — Innocent  purchaser — Passing  of 
property— -24  #25  Vict.  c.  96,  s.  100. 

The  plaintiff  purchased  some  sheep  in  an  open  market,  recently 
established  under  a  local  Act,  paid  a  fair  price  for  them,  and 
removed  them  to  his  farm.  The  person  from  whom  he  purchased 
them  had  obtained  tliem  just  before  from  the  defendant  for  a 
cheque  upon  a  bank  which  had  no  account  in  his  name  ;  but  the 
plaintiff  knew  nothing  of  this.  When  the  cheque  was  dis- 
honoured, the  defendant  took  criminal  proceedings  against  the 
drawer,  and  afterwards  got  him  convicted  for  obtaining  the  sheep 
under  false  pretences.  On  the  day  before  this  conviction,  the 
defendant  with  a  policeman  removed  the  sheep  from  the  plain- 
tiff's  to  his  own  farm,  and  the  plaintiff  now  brought  this  action 
to  recover  them. 

Held,  that,  the  property  in  the  sheep  having  passed  to  the  plaintiff 
before  the  defendant  had  avoided  the  contract,  which  he  had  been 
induced  to  enter  into  by  fraud,  the  provision  for  restitution  upon 
conviction  in  24  8f  25  Vict.  c.  96,  s.  100,  had  no  application, 
and  that  the  plaintiff  was  entitled  to  recover. 

THE  following  considered  and  written  judgment  of  the  Conrt 
fully  describes  the  facts  and  arguments  as  they  were 
adduced  at  the  hearing. 

November  7  and  8. — Willoughby,  for  the  plaintiff,  moved  for 
judgment. 

Grantltam,  Q.C.  and  Arbuthnot  showed  cause  for  the  defendant. 

Willoughby  in  reply. 

Cur.  adv.  vult. 


(a)  Reported  by  M.  W.  McKellab,  Ewj  ,  Jiarrister-at-Law. 
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December  20. — Cockburn,  C.J.  (the  Court  consisted  of  Cock-  Mowas 
burn,  C.J.,  Mellor  and  Field,  JJ.) — This  was  a  case  tried  before  Nbwi^oton 

me  at  the  last  assizes  for  the  county  of  Kent,  in  which  the  action   

had  been  brought  by  the  plaintiff  to  recover  a  lot  of  forty-nine  1878. 
abeep  under  the  following  circumstances :  On  the  30th  day  of  ^^ion  (j 
October,  1877,  the  plaintiff,  who  is  a  butcher,  and  who  is  in  the  8toUn  prop&ty 
habit  of  attending  cattle  and  sheep  markets,  being  at  Maidstone  —Innocent 
market,  bought  of  a  man  named  Wale,  through  a  salesman  of  Pwrcha*er- 
the  market,  this  flock  of  forty -nine  sheep.    The  purchase  was 
made  in  the  open  market ;  the  price  was  a  fair  one,  and  was  paid. 
The  transaction  was  a  regular  one,  and  no  blame  attached  to  the 
plaintiff  in  respect  of  it.    It  turned  out,  however,  that  the  sheep 
had  been  obtained  from  the  defendant,  who  is  a  farmer,  by  Wale, 
under  colour  of  a  purchase,  but  in  reality  by  false  pretences. 
Proposing  to  buy  the  sheep  at  the  price  of  48s.  a  head,  Wale 
gave  in  payment  a  cheque  on  a  bank  at  which  he  had  no  funds, 
and  kept  no  account.    The  cheque  was  of  course  dishonoured. 
A  warrant  was  taken  out  against  Wale  by  the  defendant  on  the 
25th  day  of  October,  and  he  was  afterwards  convicted  of  having 
obtained  the  sheep  by  false  pretences,  and  it  must  be  taken  for 
present  purpose  that  they  were  so  obtained.    It  is  to  be 
observed  that,  though  the  sale  from  Wale  to  the  plaintiff  took 

£lace  in  open  market,  it  was  admitted  before  us  that  the  market, 
tring  been  recently  established  by  the  corporation  of  Maidstone 
under  a  local  Act,  was  not  one  in  respect  of  which  the  protection 
arising  from  a  Bale  in  market  overt  would  attach.    The  sheep 
were  taken  to  the  plaintiff's  premises  at  Seale,  which  is  some 
distance  from  Maidstone,  and  arrived  there  on  the  31st,  the 
ensuing  day.    On  the  6th  day  of  November  the  defendant,  having 
in  the  meantime  set  the  police  to  work,  and  having  learned  what 
bad  become  of  the  sheep,  went  with  a  police  officer  to  the 
plaintiff's  premises,  and  there  took  possession  of  the  sheep, 
which  were  afterwards  removed  to  his  own  farm.    On  the  7th  day 
of  November,  Wale  was  convicted  of  obtaining  the  sheep  by 
false  pretences.     The  sheep  being  already  in  the  plaintiff's 
possession,  no  order  of  restitution  was  asked  for.    The  question 
under  the  circumstances  is  which  of  the  two,  the  plaintiff  or 
defendant,  is  entitled  to  the  sheep.    Although,  if  the  matter 
rested  on  abstract  principle,  it  might  be  open  to  be  contended 
that,  inasmuch  as  to  make  a  valid  contract  both  parties  must 
intend  to  be  bound  by  it,  consequently,  where  in  an  apparent 
contract  of  sale  the  buyer  intends  to  get  the  goods  but  not  to  pay 
for  them,  but  to  defraud  the  seller,  the  contract  fails  to  take 
effect,  and  though  the  seller  intended  the  property  to  pass,  yet 
that  the  contract  failing  to  take  effect  the  property  still  remains 
unaltered,  yet  the  question  is  now  so  concluded  by  authority  as  to 
be  no  longer  open  to  discussion.    We  must  now  take  it  to  be 
■ettled — it  is  unnecessary  to  go  through  the  cases  which  are  set 
out  in  Mr.  Benjamin's  work — that,  though  a  seller  is  induced  to 
sell  by  the  fraud  and  false  pretences  of  the  buyer,  and  though  it 
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Motcb     is  competent  to  the  seller  by  reason  of  such  fraud  to  avoid  the 
Nbwinoton  con^rac^  ye^       ao  does  some  act  so  to  avoid  it,  the  property 

  *  remains  in  the  buyer;  and  that  if  he  in  the  meantime  has  parted 

1878.  with  the  thing  sold  to  an  innocent  purchaser,  the  title  of  the 
Restitution  of  ktter  cannot  be  defeated  by  the  original  seller.  The  reasoning 
stolen  property  on  which  this  conclusion  is  based  may  not  appear  altogether 
—Innocent  consistent  with  principle,  and  agreeing  in  the  result  we  should 
purchaser.  prefer  fc0  accept  the  view  of  the  American  Courts  as  stated  in  the 
case  Boot  v.  French  (11  Wendell,  570),  a  case  decided  in  the 
Supreme  Court  of  Judicature  of  the  State  of  New  York,  accord- 
ing to  which  the  preference  thus  given  to  the  right  of  the 
innocent  purchaser  is  treated  as  an  exception  to  the  general  law, 
and  is  rested  on  the  principle  of  equity  that,  where  one  of  two 
innocent  parties  must  suffer  from  the  fraud  of  a  third,  the  loss 
should  fall  on  him  who  enabled  such  third  party  to  commit  the 
fraud.  But  on  whatever  ground  it  may  be  said  to  rest,  the  law 
must  be  taken  to  be  now  definitely  settled.  The  question,  which 
in  some  cases  might  be  a  very  material  one,  as  well  as  one  of 
some  nicety,  namely,  what  on  the  part  of  the  defrauded  seller, 
short  of  retaking  possession  of  the  thing  sold,  will  amount  to  an 
avoidance  of  the  contract,  does  not  arise  in  the  present  instance. 
The  defendant,  not  knowing  what  had  become  of  his  sheep,  or 
where  to  find  Wale,  his  buyer,  had  done  and  could  do  nothing 
beyond  giving  notice  to  the  police  up  to  the  time  when  the  sheep 
were  bought  by  the  plaintiff.  We  must  take  it,  therefore,  as 
incontestable  that,  but  for  the  subsequent  conviction  of  Wale  for 
having  obtained  these  sheep  by  false  pretences,  no  question 
could  be  raised  as  to  the  title  of  the  plaintiff.  But  it  is  con- 
tended that  by  reason  of  such  conviction  the  defendant  is  entitled 
to  the  benefit  of  the  provision  of  the  24  &  25  Vict.  c.  96,  s.  100, 
which  enacts  that  where  property  has  been  obtained  (inter  alia) 
by  false  pretences,  on  conviction  of  the  party  so  obtaining  them, 
restitution  shall  be  made  to  the  party  by  whom  they  have  been 
so  obtained.  But  we  are  clearly  of  opinion  that  this  enactment, 
which  is  in  these  terms,  "  If  any  person  guilty  of  any  felony  or 
misdemeanor  in  stealing,  taking,  obtaining,  extorting,  embezzling! 
converting,  or  disposing  of,  or  in  knowingly  receiving  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  shall  be 
indicted  for  such  offence,  by  or  on  behalf  of  the  owner  of  the 
property,  or  his  executor  or  administrator,  and  convicted  thereof, 
in  such  case  the  property  shall  be  restored  to  the  owner,"  has  no 
application  to  such  a  case  as  the  present.  The  language  applies, 
and  is  obviously  intended  to  apply,  to  cases,  and  to  those  only,  in 
which  possession  has  been  obtained  without  the  property  passing. 
This  was  the  construction  put  on  the  statute  by  the  court  in 
Lindsay  v.  Gundy  (L.  Rep.  1  Q.  B.  Div.  348),  and,  though  the 
view  there  taken  by  the  Court  on  the  primary  question  as  to 
whether  a  contract  had  been  made  by  the  seller  with  the  person 
obtaining  the  goods  was  reversed  on  appeal,  the  second  ground 
of  the  judgment,  which  is  the  one  immediately  applicable  to  the 
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present  case,  remains  unshaken,  and  we  have  no  hesitation  in  Moyoe 

adhering  to  it.    And  it  is  strongly  confirmed  by  the  case  of  Nbwi^'oton 

Horwood  v.  Smith  (2  T.  R.  750),  which  was  a  case  of  sheep 

stolen,  and  sold  by  the  thief  in  market  overt,  and  in  which  1878. 

subsequently  to  the  sale,  the  thief  was  convicted  of  the  larceny  ;  ^J^^  0f 

yet  it  was  held  that,  as  the  conviction  did  not  take  place  till  stolen  property 

after  the  sale,  the  owner  was  not  entitled  to  restitution  under  the  —Innocent 

21  Hen.  8,  c.  11.    In  the  present  case,  as  in  the  foregoing,  there  J""*"""- 

was  no  property  in  the  prosecutor  at  the  time  of  the  conviction. 

It  had  been  parted  with  by  a  contract,  which,  though  under  the 

circumstances  voidable,  ceased  on  the  sale  before  it  had  been 

avoided  to  be  any  longer  voidable,  and  as  to  which  therefore  the 

right  of  the  plaintiff  had  become  indefeasible.    It  cannot  have 

been  the  intention  of  the  statute  to  defeat  it  nevertheless,  and 

by  the  mere  conviction  of  the  fraudulent  purchaser  to  deprive 

the  innocent  bnyer  of  the  right  which,  according  to  the  decisions 

in  the  series  of  cases  already  referred  to,  had  become  absolute  in 

him.  Oar  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff,  Palmer,  Bull,  and  Fry. 

Solicitors  for  defendant,  S.  F.  Langham  and  Son. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

June  20  and  Dec.  20,  1878. 
(Before  Cockburn,  C.J.,  Mellor  and  Lush,  J  J.) 

Reg.  v.  Holbrook.  (a) 

KM— Newspaper — Authority  to  editor — Protection  of  proprietor 
—6^7  Vict.  c.  96,  s.  7. 

Vpon  a  criminal  information  for  libel  it  was  proved  that  the  three 
defendants,  the  proprietors  of  the  newspaper  in  which  the  libel 
appeared,  took  an  active  p  wt  in  the  management  of  the  paper, 
bid  had  given  a  general  authority  to  a  competent  editor  to  pub- 
lish  whatever  lie  thought  proper  in  the  literary  part  of  it,  which 

(a)  Reported  by  M.  W.  MoKellab,  Esq.,  Barrister-at-Law. 
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R*>.  contained  the  libel.  It  was  aho  proved  thai  at  the  time  of  the 
Holbbook       publication  of  the  libel,  one  of  the  defendants  was  absent  from 

  home  on  account  of  ill  health,  and  that  neither  of  them  had  given 

1878.  any  authority  for,  or  consent  to,  or  had  any  knowledge  of  the 

Ubel^bri  publication  of  the  libel.  The  jury  found  that  the  defendants 
mined  infor-      had  not  brought  themselves  within  the  protection  provided  by 

motion—  6  7  Vict.  c.  96,  s.  7,  and  convicted  them  all. 
I^^wof  Held,  by  Oockburn,  C.J.  and  Lush,  J.  (dissentiente  Mellor,  J.), 
'  that  the  direction  at  the  trial  was  defective,  in  not  explaining 
that  a  general  authority  to  an  editor  to  conduct  the  business  of  a 
newspaper,  in  the  absence  of  anything  to  give  it  a  different 
character,  must  be  taken  to  mean  an  authority  to  conduct  it 
according  to  law  ;  and  that  the  verdict — at  least  as  to  the  absent 
defendant — being  inconsistent  with  that  principle,  there  must  be 
a  new  trial. 

THIS  was  a  rule  nisi  for  a  third  new  trial  on  the  ground  of 
misdirection  in  a  criminal  information  for  libel,  which 
had  been  twice  tried  at  the  Winchester  Assizes.  Upon  both 
occasions  the  jury  had  convicted  the  defendants. 

A  similar  rule  was  argued  on  the  30th  day  of  November,  1877, 
after  the  first  trial,  and  is  reported  at  length  L.  Rep.  3  Q.  B. 
Div.  60  ;  37  L.  T.  Rep.  N.  S.  530.  The  rule  was  then  made  ab- 
solute by  Cockburn,  C.J.  and  Lush,  J.  (Mellor,  J.  dissenting.) 
In  consequence,  the  second  trial  took  place  at  the  spring  assizes 
1878,  before  Grove,  J. 

June  20. — Charles,  Q.C.  and  A.  L.  Smith,  showed  cause  on 
behalf  of  the  prosecution. 

Cole,  Q.C.  and  Folkard  supported  the  rule. 
The  facts,  the  direction  of  the  learned  judge,  and  the  argu- 
ments are  fully  described  in  the  several  judgments  of  the  Court. 

Cur.  adv.  vult. 


December  20. — Lush,  J. — The  question  presented  for  our  deci- 
sion on  this  rule  is  substantially  that  which  arose  upon  the 
former  motion  for  a  new  trial,  and  which  was  argued  in  November 
of  the  last  year.  Upon  the  first  trial  it  was  proved  that  the 
literary  department  of  the  newspaper  in  question  had  been 
intrusted  to  an  editor,  who  inserted  in  it  what  he  thought  fit  in 
the  way  of  articles,  correspondence,  &c. ;  that  of  the  three  defen- 
dants who  were  proprietors  of  the  paper  each  took  the  manage- 
ment of  a  particular  department  of  the  business  other  than  the 
literary  department ;  that  at  the  time  of  publication  of  the  libel, 
one  of  them  was  absent  from  home  on  account  of  ill  health,  and 
that  neither  of  them  bad  given  any  authority  for  or  consent  to  the 
publication  complained  of,  or  bad  any  knowledge  of  the  libellous 
article  until  his  attention  was  called  to  it,  after  the  paper  was 
in  circulation.  My  brother  Lindley  on  that  occasion  ruled,  as  a 
matter  of  law,  that  as  an  authority  had  been  given  to  the  editor 
to  edit  the  paper,  and  to  insert  what  he  thought  fit  without 
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ttpervision  or  control,  the  libel  could  not  be  said  to  have  Rao. 
teen   published    without    the    authority  of  the  defendants  HoiJ^OOK 

rithin  the  meaning  of  the  Act  6  &  7  Vict.  c.  96,  s.  7.  The   

jord  Chief  Justice  and  myself  took  a  different  view  of  1878. 
he  meaning  of  that  section,  and  for  reasons  we  then  j^n^Zcri 
jave,  we  held  that  the  "  authority  "  mentioned  in  the  7th  section  inf£i 
fas  an  authority  to  publish  the  libel,  and  that  the  general  motion— 
tuthority  given  to  the  editor  to  use  his  discretion  in  admitting  or  ^J^^1  °^ 
"ejecting  articles  or  correspondence,  was  not  of  itself  sufficient  ProPrtaor' 
mder  the  circumstances  to  make  the  proprietor  criminally 
responsible.  Upon  the  second  trial,  the  ruling  in  which  is  now 
m  question,  the  evidence  of  authority  was  carried  no  further  than 
m  the  former  occasion ;  but  instead  of  holding  as  a  matter  of  law 
that  the  7th  section  of  the  Act  did  not  protect  the  defendant,  the 
learned  judge  left  the  question  of  authority  to  the  jury,  but  with- 
out such  an  explanation  of  the  meaning  of  the  section  as  appeared 
to  the  majority  of  the  court  on  the  previous  occasion  to  be 
required  in  order  to  enable  the  jury  properly  to  apply  it  to  the 
facts.  Oilier  grounds,  such  as  want  of  due  care  and  caution,  the 
omission  to  stop  the  sale  of  papers  outstanding  in  the  hands  of 
retail  sellers  when  the  attention  of  the  two  defendants  who  were 
in  Portsmouth  was  called  to  the  objectionable  article,  and  the 
inadvertent  sale  in  the  shop  afterwards  of  another  copy  of  the 
piper  were  also  put  forward ;  but  the  jury  must  have  found  their 
verdict  on  the  question  of  authority,  inasmuch  as  they  implicated 
the  absent  defendant,  against  whom  these  which  I  may  call 
minor  matters  of  complaint  were  not  and  could  not  have  been 
made.  As  my  brother  Mellor,  after  a  second  argument,  retains 
the  opinion  which  he  expressed  before,  and  as  my  brother  Grove, 
u  I  infer  from  his  summing-up,  rather  inclines  to  the  same 
opinion,  I  have  carefully  reviewed  the  authorities  and  the 
argument ;  and  after  the  best  consideration  which  I  can  give  to 
the  case,  I  am  constrained  to  hold  that  the  construction  of  the 
Act  which  the  Lord  Chief  Justice  and  myself  adopted  on  the 
former  occasion,  is  the  true  construction.  It  must  be  admitted 
that  the  7th  section  upon  which  the  question  turns  is  not  so  pro- 
file and  clear  as  it  might  have  been.  In  order  to  ascertain  the 
intentions  of  the  Legislature,  we  must  have  recourse  to  the  well- 
known  rule  of  construction  laid  down  by  Coke,  C.J.,  in  Rey don's 
«#e  (8  Rep.  7a) :  "  For  the  sure  and  true  construction  of  all 
statutes  in  general,"  he  says,  "  (be  they  penal,  or  beneficial, 
restrictive  or  enlarging  of  the  common  law),  four  things  are  to  be 
discerned  and  considered :  First.  What  was  the  common  law 
before  the  making  of  the  Act  ?  Secondly.  What  was  the  mischief 
ttd  defect  for  which  the  common  law  did  not  provide  ?  Thirdly, 
^liat  remedy  the  Parliament  hath  resolved  and  appointed. 
Fourthly.  The  true  reason  of  the  remedy ;  and  then  the  office  of 
the  judges  is  always  to  make  such  construction  as  shall  suppress 
the  mischief,  and  advance  the  remedy.  "  Pursuing  this  line  of 
reasoning,  the  first  question  is  :  What  was  the  law  as  regards  the 
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Bbo.  criminal  liability  of  the  proprietor  of  a  newspaper  for  libel  ? 
Holbrook.    kibel  on  an  individual  is,  and  has  always  been  regarded  as  both  a 

 civil  injury  and  a  criminal  offence.    The  person  libelled  may 

1878.      pursue  his  remedy  for  damages,  or  prefer  an  indictment,  or,  by 
LiM^Cri'  'eave  °f  ^ne  court,  a  criminal  information,  or  he  may  both  sue  for 
minal  in  for-  damages,  and  indict.    It  is  ranked  amongst  criminal  offences 
motion—     because  of  its  supposed  tendency  to  arouse  angry  passion,  provoke 
jw^efor^  revenge,  and  thus  endanger  the  public  peace ;  but  the  libeller  is 
not  the  less  bound  to  make  compensation  for  the  pecuniary  or 
other  loss  or  injury  which  the  libel  might  have  occasioned  to  the 
person  libelled.    In  this  respect  libel  stands  on  the  same  footing 
as  an  assault,  or  any  other  injury  to  the  person.    But  the  publica- 
tion of  a  libel,  when  prosecuted  as  a  criminal  offence,  was  treated 
upon  an  exceptional  principle,  and  with  exceptional  severity. 
The  maxim  Respondeat  superior,  which  (with  rare  exceptions 
founded  on  reasons  not  applicable  to  libel,  which  I  will  presently 
notice)  pertains  to  civil  liability  only,  was  applied  to  an  indict- 
ment for  libel ;  and  the  proprietor  of  a  newspaper  in  which  a 
libellous  article  had  been  inserted,  was  held  to  be  criminally,  as 
well  as  civilly  responsible  for  it,  though  he  had  never  authorised 
it,  or  had  anything  to  do  with  its  insertion,  and  whether  the 
editor  had  inserted  it  by  negligence  or  wilfully.    It  was  not  so  in 
other  cases  of  personal  injury.    If  a  coachman,  accustomed  to 
drive,  were,  while  engaged  on  his  master's  business,  by  careless* 
ness  or  furious  driving,  to  cause  the  death  of  another,  the  master 
would  be  liable  to  an  action  for  damages,  but  not  to  a  criminal 
prosecution.    The  offending  servant  alone  could  be  charged  with  , 
the  manslaughter ;  and  if  the  coachman  were  to  be  guilty  of  such 
an  offence  while  using  his  master's  carriage  without  his  permis- 
sion and  upon  his  own  business,  or  if  while  doing  his  master's 
work  he  were  wantonly  to  assault  another,  the  master  would  not 
be  liable  even  to  an  action  for  damages.    Subject  to  the  excep- 
tions already  referred  to,  the  criminal  law  makes  no  one  punish- 
able for  an  offence  but  the  person  who  either  committed  it  or 
incited  and  procured  the  other  to  commit  it  or  who  aided  in  its 
commission.    I  need  only  select  two  cases  from  the  books  to  show 
what  the  criminal  law  of  libel  was.    The  one  is  Bex  v.  Walter  (3 
Esp.  21).    "A  criminal  information  had  been  filed  against  the 
proprietor  of  the  Times  for  a  libel  on  a  lady.    The  defendant 
pleaded  not  guilty,  and  proved  at  the  trial  that  although  he  was 
the  proprietor  of  the  paper,  he  had  nothing  to  do  with  the  con- 
ducting of  it ;  that  he  resided  entirely  in  the  country,  and  that 
his  son  was  concerned  in  the  conducting  of  the  paper,  without  any 
interference  on  his  part.    Mr.  Erskine,  his  counsel,  contended 
upon  this  evidence  that,  though  his  client  might  be  liable  in  a 
civil  suit  for  all  acts  of  his  agent,  it  was  otherwise  when  he  had  to 
answer  criminally ;  that  though  the  proving  him  to  be  the  pro- 
prietor of  the  paper  might  prima  facie  subject  him  criminally,  it 
was  otherwise  when  it  was  clearly  shown  that  the  fact  of  the 
publication  was  not  his,  nor  done  with  his  privity ;  that  actus  non 
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yoit  reum  nisi  sit  mens,  rea>,  so  that  if  the  act  of  publication  Kwj. 
hich  constituted  the  crime  was  proved  to  be  that  of  another,  the  HoL^jloOK 
ry  would  be  bound  to  acquit  the  defendant.    Lord  Kenyon  said   

0  was  clearly  of  opinion  that  the  proprietor  of  a  newspaper  was  1878. 
iswerable  criminally  for  the  acts  of  his  servants  or  agents  for  ^tfo/Zcw 
tisconduct  in  the  conducting  of  the  paper ;  that  this  was  not  his  m{nai  lnyor" 
pinion  only,  but  that  of  Lord  Hale,  Justice  Powell,  and  Justice    motion  - 
oeter,  all  high  law  authorities,  to  which  he  subscribed.    This  Pro!^^  o/ 
IB  the  old  and  received  law  for  above  a  century,  and  was  not  to  ^roPnUor% 
d  broken  in  upon  by  any  new  doctrine  upon  libel."  This 
scarred  in  1808.    I  have  cited  the  case  in  full  from  the  report, 
scauae  of  its  exact  analogy  in  all  material  circumstances  to  the 
resent  case.    The  other  case  is  that  of  Colburn  v.  Patmore,  tried 

1  1834,  and  reported  in  1  C.  M.  &  R.  73.  A  criminal 
ifbrmation  had  been  filed  against  Mr.  Colburn,  as  the 
roprietor  of  the  Court  Journal,  for  a  libel  on  a  lady.  He  pleaded 
inlty,  and  was  sentenced  to  pay  a  fine  of  1002.  and  to  be  im- 
risoned  till  the  fine  was  paid.  He  paid  the  100/.,  and  then 
ronght  an  action  against  his  editor  for  breach  of  duty  in  insert- 
ig  the  libellous  paragraph,  alleging  that  it  was  done  without  his 
athority  or  knowledge,  and  in  violation  of  the  contract  between 
ion.  This  allegation  was  fully  proved,  and  a  verdict  was  given 
>r  the  plaintiff  for  a  sum  by  way  of  damages,  which  included 
lie  1001.  penalty.  A  motion  was  then  made  to  arrest  the  judg- 
ient  on  the  ground  that  the  plaintiff  was  in  contemplation  of 
iw  a  party  to  the  offence,  and  one  wrongdoer  cannot  have  in  a 
Jonrt  of  law  contribution  or  redress  against  another  who  was  his 
ooomplice.  The  judgment  was  ultimately  arrested  because  of  a 
efect  in  the  pleadings,  it  not  being  alleged  that  the  plaintiff  did 
ot  sanction  the  circulation  of  the  journal  after  he  knew  of  the 
bel,  and  so  became  actual  "  publisher  "  of  the  libel.  But  the 
Me  is  important  for  the  uncertainty  which  evidently  prevailed, 
oth  on  the  bench  and  between  the  counsel  on  both  sides  as  to 
he  state  of  the  law.  The  late  Mr.  Justice  Maule  was  counsel 
Mr  the  defendant,  the  editor,  and  it  never  occurred  to  his  acute 
nd  well-informed  mind  to  suggest  that  Mr.  Colburn  brought 
he  mischief  upon  himself  by  pleading  guilty,  and  that  he  might 
are  defended  himself  by  proving  the  real  facts.  This  would 
are  been  an  obvious  ground  of  defence  for  his  client.  On  the 
ontrary,  he  admits  in  his  argument  "  the  law  has  made  the 
roprietor  of  a  newspaper  criminally  answerable  for  the  publi- 
ifcion  of  a  libel  in  its  columns,  whether  the  libel  was  inserted 
ith  or  without  his  knowledge,"  and  his  only  argument  was  that 
liough  the  plaintiff  was  actually  innocent,  the  two  parties  were 
l  the  eye  of  the  law  equally  guilty.  Sir  Wm,  Pollett,  on  the 
art  of  Mr.  Colburn,  contended  that  as  his  client  was,  in  fact, 
inocent,  the  rule  of  law  which  prohibited  a  ckim  for  redress 
y  one  wrongdoer  against  another  ought  not  to  be  held  applic- 
ble.  Baron  Alderson  remarked,  in  the  course  of  the  argument 
Is  it  not  more  correct  to  say  that  the  plaintiff  was  actually 


190 


CRIMINAL  LAW  CASES. 


Rw.  ignorant,  but  legally  ignorant  ?  "  He  afterwards  remarks  :  "  A 
Holbrook    master  ^  presumed  to  authorise  the  insertion  of  a  libel ;  in  other 

  '    cases  he  is  not  presumed  to  authorise  the  wilful  act  of  his  servant 

1878.      either  in  civil  or  criminal  proceedings.    Does  the  proprietor  of  a 
Ubet^iri-  newsPaPer  g*ve  authority  to  the  editor  to  publish  everything 
mnal  infor-  libellous  or  not  ? "    This  then  was  the  state  of  the  law  before 
motion—     the  Act  was  passed.    The  proprietor  of  a  newspaper  which  con- 
pn^etn^  tained  a  personal  libel  was  treated  as  a  criminal,  though  he  had 
not  himself  committed  the  criminal  act,  or  procured  or  incited 
another  to  commit  it,  nor  aided  in  its  commission,  nor  knew  that 
it  was  about  to  be  committed.    I  think  it  cannot  be  doubted  from 
the  tenor  of  the  Act  itself,  apart  from  its  historical  origin,  that 
the  intention  of  the  Legislature  was,  amongst  other  things,  to 
mitigate  the  rigour  of  the  common  law  in  this  particular,  and  to 
place  the  proprietor  of  a  newpaper  in  the  same  position  as  any 
other  employer,  whose  servant  had  in  the  course  of  his  employ- 
ment committed  an  offence  against,  and  to  the  injury  of  a  third 
person.    The  Act  is  entitled  "  An  Act  to  amend  the  law  of 
libel and  its  declared  objects  are — first,  the  better  protection  of 
private  character  ;  secondly,  the  more  effectually  securing  the 
liberty  of  the  press ;  and,  thirdly,  the  better  preventing  abases 
in  exercising  the  said  liberty."    The  second  object  forms  the 
subject  of  several  sections,  and  by  them  the  defendant  in  an 
action  for  libel  is  allowed  to  give  in  evidence  in  mitigation  of 
damages  (under  certain  conditions)  an  apology;  and  to  pay 
money  into  court ;  and  the  defendant  in  an  indictment  or  infor- 
mation is  permitted  to  plead  the  truth  as  a  justification  provided 
he  shows  that  the  publication  was  for  the  public  benefit ;  and  to 
be  entitled  to  costs  upon  a  verdict  of  not  guilty.    Between  these 
latter  provisions  comes  the  7th  section,  the  true  meaning  of 
which  is  the  question  now  before  us.    The  words  are :  "  Whenso- 
ever upon  the  trial  of  any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall 
have  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other  person 
by  his  authority,  it  shall  be  competent  to  such  defendant  to  prove 
that  such  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  that  the  said  publication  did  not  arise  from  want 
of  due  care  and  caution  on  his  part."    Although  the  section  is 
wanting  in  precision,  it  seems  clear  that  the  word  "  publication/1 
wherever  it  occurs  in  the  section,  points  to  the  libel  and  not  to 
the  newspaper.    The  section  says  nothing  about  newspapers.  It 
applies  to  any  printed  or  written  slander  whether  contained  in  a 
newspaper,  book,  pamphlet,  handbill,  or  letter.    What  it  deals 
with  is  the  libel,  and  nothing  more.    Again,  the  clause  does  not 
say  what  is  to  be  the  effect  of  proving  the  negative ;  but  there 
can  be  as  little  doubt  that  it  means  it  to  be  an  entire  defence 
entitling  the  defendant  to  a  verdict  and  not  merely  to  a  mitigation 
of  punishment.    The  effect  of  it,  read  by  the  light  of  previous 
decisions,  and  read  so  as  to  make  it  remedial,  must  be,  that  an 
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nthority  from  the  proprietor  of  a  newspaper  to  the  editor  to 
tublish  what  is  libellous  is  no  longer  to  be,  as  it  formerly  was,  a 
^resumption  of  law,  bat  a  qnestion  of  fact.  Before  the  Act  the 
>nly  question  of  fact  was  whether  the  defendant  authorised  the 
publication  of  the  paper ;  now  it  is  whether  he  authorised  the 
publication  of  the  libel.  It  is  true  that  the  production  of  the 
paper  which  contained  the  libel,  coupled  with  proof  that  the 
lefendant  is  the  proprietor,  is  prima  fade  evidence  that  he 
caused  the  publication  of  the  libel,  and  the  onus  is  on  him  to 
prove  the  negative.  Bat  when  he  has  proved  that  the  literary 
lepartment  was  entrusted  entirely  to  an  editor,  the  question 
*hat  was  the  extent  of  the  authority  which  that  employment 
involved,  is  to  be  tried  upon  the  principle  which  is  applicable  to 
ill  other  questions  of  authority ;  and  I  think  the  jury  ought  to 
be  told,  in  this  as  in  every  other  case,  that  criminal  intention  is 
Qot  to  be  presumed,  but  is  to  be  proved ;  and  that,  in  the  absence 
pf  any  evidence  to  the  contrary,  a  person  who  employs  another 
to  do  a  lawful  act,  is  to  be  taken  to  authorise  him  to  do  it  in  a 
lawful  and  not  in  an  unlawful  manner.  This  is  the  doctrine 
which  is  applied  to  other  cases  of  wrong  done  by  servants  when 
it  is  sought  to  fix  with  criminal  liability  the  employer ;  and  the 
statute  intended  to  place  libel  upon  the  same  footing  in  this 
respect  as  other  torts.  Although  the  employer  is  liable  civilly 
for  such  a  wrong,  this  is  not  upon  the  presumption  of  authority, 
but  by  virtue  of  the  maxim  Respondeat  superior,  which,  on  grounds 
of  policy  and  general  convenience,  puts  the  master  in  the  same 

rsition  as  if  he  had  done  the  wrong  himself — a  maxim  which,  as 
before  observed,  pertains  to  civil,  and  not,  except  in  rare 
instances,  to  criminal  liability.  I  am  far  from  saying  that  the 
mere  appointment  of  an  editor  without  supervision  or  control, 
may  not,  in  some  caaes,  involve  an  authority  to  publish  libels. 
If  the  paper  was  a  calumnious  paper,  its  general  character  would 
negative  the  ordinary  presumption  of  innocent  intention,  and 
fairly  lead  to  the  inference  that  the  proprietor  authorised  the 
insertion  of  slanderous  articles.  But  that  cannot  be  said  of  a 
respectable  paper,  as  the  one  in  question  is  admitted  to  be.  The 
exceptionable  class  of  cases  to  which  I  have  referred  are  public 
nuisances.  In  these  cases  the  wrong  is  done  to  the  public,  and 
not  to  any  particular  individual;  and  in  that  case  no  one  can 
sue  for  damages  unless  he  happens  to  have  sustained  some  excep- 
tional injury.  Of  such  a  class  the  case  of  Reg  v.  Stephens  (L.  Rep. 
1  Q.  B.  702)  is  an  illustration.  The  workmen  of  the  owner  of  a 
colliery  quarry  had  stacked  the  refuse  of  the  quarry  by  the  side 
of  a  navigable  river  in  such  a  manner  that  it  fell  into  the  stream 
and  obstructed  the  navigation ;  and  although  the  owner  proved 
that  he  lived  at  a  distance,  and  did  not  know  what  was  being 
done,  and  although  he  had  given  directions  to  the  contrary,  he 
was  held  criminally  h'able  for  the  nuisance.  Here  the  wrong  was 
common  to  all  the  public,  and  the  remedy  by  indictment  was  the 
only  remedy.   This  was  the  ground  of  the  decision.    Libel,  as  I 
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Km.  have  already  observed,  does  not  belong  to  this  class,  but  to  tl 

Holbrook.  or^nary  c^ass  °f  offences  against  the  person.    I  am,  therefore,  c 

  opinion  that  the  direction  to  the  jury  was  imperfect,  and  th 

1878.  verdict  wrong,  and  consequently  that  the  verdict  ought  to  be  se 

Libel—  Cri     a8^e#  • 

minal  infor^  Mellor,  J. — The  question  for  consideration  in  this  case  area 
motion—     upon  the  trial  before  Grove,  J.,  of  a  criminal  information  agains 

^r^HoY^  e  defendants,  wno  are  *ne  proprietors  and  publishers  of  th< 
Portsmouth  Times  and  National  Gazette,  for  a  libel  on  a  Mr 
Howard  contained  in  that  newspaper.  On  the  trial  the  verdict 
passed  against  all  the  defendants,  who  were  all  found  guilty  oi 
the  offence.  There  had  been  a  former  trial  of  the  case,  in  which 
the  judge  had  directed  a  verdict  to  be  entered  against  all  the 
defendants  on  the  ground  that  they  did  not,  upon  the  evidence 
then  given,  come  within  the  true  intent  and  meaning  of  the  7th 
section  of  the  6  &  7  Vict.  c.  96.  A  rule  for  a  new  trial  was  there- 
upon obtained  by  Mr.  Cole,  and  afterwards  made  absolute,  on  the 
ground  that  the  judge  ought  not  to  have  withdrawn  the  question 
from  the  jury,  but  should  have  left  it  to  them,  upon  that  evidence, 
with  a  suitable  direction.  The  only  respect  in  which  my  present 
judgment  differs  from  that  I  gave  in  the  former  case  is  that  I 
think  that  I  was  wrong  in  holding  that  the  judge  was  right  in 
withdrawing  the  evidence  from  the  consideration  of  the  jury  and 
deciding  it  himself.  On  the  last  trial  Grove,  J.  left  the  question 
to  the  jury,  with  a  careful  and  elaborate  summing  up,  and  they 
thereupon  found  a  verdict  of  guilty  against  all  the  defendants. 
Upon  the  hearing  of  the  present  rule  Mr.  Cole,  for  the  defen- 
dants, made  several  objections  to  the  verdict,  viz.,  on  the  ground 
that  it  was  against  the  weight  of  the  evidence,  and  on  the  ground 
of  misdirection  by  the  judge.  On  the  argument  against  that  role, 
the  only  substantial  question  turned  upon  the  construction  of  the 
statute  6  &  7  Vict.  c.  96,  entitled,  "  An  Act  to  amend  the  law 
respecting  defamatory  words  and  libel."  The  recital  to  the  first 
section  shows  the  object  of  the  Act  to  have  been  for  the  better 
"  protection  of  private "  character,  and  for  more  "  effectually 
securing  the  liberty  of  the  press,"  and  for  better  preventing 
"  abuses  in  exercising  the  said  liberty The  section  upon  which 
the  matter  more  particularly  depends  is  the  7th,  which  enacts 
"  that  whensoever  upon  the  trial  of  an  indictment  or  information 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  shall  establish  a  presumption  of  pub- 
lication, against  the  defendant  by  the  act  of  any  other  person,  by 
his  authority  it  shall  be  competent  to  such  defendant  to  prove 
that  such  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  that  the  said  publication  did  not  arise  from  want 
of  due  care  and  caution  on  his  part."  I  regret  that  there  exists 
a  difference  of  opinion  amongst  the  judges  who  heard  the  argument 
as  to  the  true  construction  of  this  statute,  I  have  read  the  very 
able  arguments  of  my  Lord  Chief  Justice  and  my  brother  Lush 
with  care,  and  regret  that  I  am  not  able  to  come  to  the  same  con- 
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elusion  with  them.    I  admit  the  force  of  their  reasoning,  but  it 

does  not  satisfy  all  the  difficulties  in  the  construction  which  press  holbrook. 

upon  my  mind.    I  am  of  opinion  therefore  that  the  rule  should   

be  discharged,  and  that  the  verdict  should  stand.  The  several  1878. 
defendants  were  joint  proprietors  of  the  newspaper  in  question,  ube\—Cri- 
and  each  contributed  his  assistance  in  various  departments  to  the  minaf  inform 
management  and  publication  of  the  same,  but  neither  of  them  took  motion— 
part  in  the  editorial  management  of  it ;  but  that  department  was  p^^torf 
by  the  defendants  devolved  upon  a  manager  named  Green,  who, 
it  appeared  on  the  evidence,  had  procured  the  article  in  question 
to  be  written,  and  had  caused  it  to  be  inserted  in  the  newspaper. 
The  defendants  were  not  any  of  them  aware  of  the  insertion  of 
the  offensive  article  in  the  newspaper  until  after  the  publication 
thereof,  when  their  attention  was  called  to  it.  I  do  not  stop  to 
refer  to  the  subsequent  sale  of  a  single  paper,  or  to  the  steps 
taken  on  the  part  of  the  defendants  to  stop  the  further  circula- 
tion of  the  newspaper,  when  they  became  aware  of  the  libel.  I 
consider  that  the  evidence  of  Mr.  Green,  the  manager  appointed 
by  the  defendants,  raises  the  real  question  in  the  case,  and  it  is 
upon  that  evidence  that  I  base  my  opinion.  Mr.  Green,  being 
called  as  a  witness  on  the  part  of  the  defendants,  said  that,  "  they 
(the  defendants)  leave  it  entirely  to  my  discretion  what  I  shall  put 
in  the  paper ;  they  appointed  me  with  general  authority  to  conduct 
the  paper,  they  have  never  taken  notice  of  my  articles  one  way  or 
die  other,  they  have  never  found  fault  with  the  articles."  It  is 
difficult  to  conceive  of  an  authority  more  complete  or  unfettered ; 
and  it  appears  to  me  that  by  so  constituting  Mr.  Green,  the 
editor,  with  such  authority,  the  defendants  must  be  taken  to  have 
authorised  the  insertion  of  all  matter  appearing  in  the  newspaper 
in  question.  The  recital  in  the  statute  defines  one  main  object  of 
it  to  have  been  "  the  better  protection  of  private  character,"  as 
well  as  the  "  more  effectually  securing  the  liberty  of  the  press," 
which  I  concede  to  be  a  perfectly  reasonable  object.  The  words 
are,  "  Whenever,  upon  the  trial  of  any  indictment  or  information 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other  person  by 
his  authority,  it  shall  be  competent  to  such  defendant  to  prove  that 
such  publication  was  made  without  his  authority,  consent,  or 
knowledge."  Now,  I  think  that  these  words  may  well  be 
satisfied  by  permitting  the  defendant  to  negative  in  point  of  fact 
the  presumption  which  before  arbitrarily  prevailed,  and  could  not 
be  controverted  on  the  trial  by  giving  in  evidence  the  real  facts. 
For  instance,  as  proprietors  they  might  have  expressly  forbidden 
the  insertion  of  some  specific  libel  in  the  paper,  and  have  ordered 
it  to  be  destroyed ;  nevertheless,  by  accident,  or  by  design,  or 
misunderstanding,  it  might  have  got  into  the  newspaper  against 
their  order  and  without  their  consent.  Again,  they  may  have 
expressly  forbidden  the  editor  to  insert  any  article  of  a  defa- 
matory character  without  their  express  authority,  but  the  editor 
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Rn.  may  nevertheless  have  inserted  it  in  the  newspaper  without  then 
Holbbook   knowledge.     Other  circumstances  may  be  imagined  in  whicl 

  '  libels  may  have  inserted  in  the  newspaper,  and  for  which,  but  foi 

1878.      this  section  the  defendants  would  have  been  liable  as  upon  ai 
LiM^Cri    ac*ua'  authority.    But  to  apply  it  to  a  case  like  the  present 
minal  in/or-  where  the  fullest  authority  was  given  to  insert  any  article  at  th< 
mation—    discretion  of  the  editor  without  restriction  as  to  their  charactei 
Protection  of  an(j  nature,  seems  strangely  at  variance  with  the  recited  object  oi 
proPneor-    fjje  statute — viz.,   "for  the  better  preventing  abuses  in  th< 
exercise  of  such  liberty ;  "  but  it  was  contended  that  the  statute 
did  protect  proprietors  of  newspapers  in  all  cases  in  which  they 
had  not  specially  known  or  authorised  the  manner  of  the  specific 
libel.    I  fear  that  if  such  a  construction  of  this  section  should 
prevail,  the  other  objects  recited  in  the  statute — viz.,  "  the  better 
protection  of  private  character"  and  preventing  abuses  in 
exercising  the  said  "  liberty  of  the  press  "  would  be  utterly  lost 
sight  of,  and  it  would  become  more  properly  speaking,  a  statute 
for  the  greater  protection  of  newspaper  proprietors,  and  for  the 
more  effectual  encouragement  of  the  sale  of  newspapers  con- 
taining libellous  articles.    Another  main  consideration  which 
influences  my  opinion,  is  the  increased  difficulty  which  it 
introduces,  and  imposes  upon  a  party  seeking  redress  in  a  case 
of  a  scandalous  libel,  in  which  the  obtaining  of  damages  can 
afford  no  adequate  satisfaction.    It  is  true  that  the  cases  of  Beg* 
v.  Walter  and  of  Colburn  v.  Patmore  which  established  the 
criminal  liability  of  a  newspaper  proprietor  for  the  acts  of  his 
servants,  were  supposed  to  have  inflicted  a  great  hardship  upon 
the  defendant,  which  cases  were  doubtless  in  the  mind  of  the 
framer  of  the  statute  in  question ;  yet  it  by  no  means  follows 
that  he  contemplated  the  giving  of  an  entire  immunity  from 
liability  on  the  part  of  the  newspaper  proprietors ;  and  it  appears 
to  me,  from  the  recitals  in  the  statute  and  the  nature  of  its 
provisions,  that  it  was  not  intended  absolutely  to  reverse  the  rule 
laid  down  by  Lord  Kenyon  in  Reg.  v.  Walter.    I  cannot  help 
thinking  that   clearer  and   simpler  language   and  different 
recitals  would  have  been  adopted  had  such  been  the  case- 
It  is  argued,  however,  that,  unless  such  be  the  meaning  of 
the  section  it  will  be  entirely  nugatory.    I  cannot  bring 
myself  to  that  view  of  the  statute;  but,  as  I  have  already 
said,   I  think    that    many    cases    may    be    suggested  in 
which  the  objects  of  the  statute  may  be  satisfied,  without 
so  construing  the  words  used.    Should,  however,  such  construc- 
tion prevail,  it  will  throw  the  greatest  obstacles  in  the  way  of  a 
prosecutor  desiring  to  proceed  by  indictment  or  information  for 
a  serious  and  scandalous  libel ;  how  is  the  person  defamed  to 
proceed  to  punish  the  libeller  ?   If  he  attacks  the  proprietor  as 
the  person  who  profits  by  the  libel,  and  therefore  apparently  the 
right  person  to  proceed  against,  he  may  be  met  by  evidence  on 
the  trial,  that  such  proprietor  had  nothing  to  do  with  the  actual 
management  of  the  newspaper,  but  merely  provided  the  capital 
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necessary  for  its  establishment,  and  his  only  interference  the 
receiving  of  the  profits  arising  from  the  sale.  How  is  the 
prosecutor  to  find  out  the  actual  libeller,  whether  proprietor, 
editor,  or  correspondent,  and  how  is  he  to  prove  his  identity? 
Surely  if  the  wide  construction  contended  for  had  been  intended 
by  the  framer  of  the  Act,  provision  would  have  been  made  for  the 
registering  of  the  editor  or  author  who  was  responsible  for  the 
libel,  and  for  enabling  the  prosecutor  to  discover  who  he  was. 
Even  then  it  might  be  that  the  editor  was  a  man  of  straw,  without 
the  means  of  satisfying  any  fine  or  the  costs  of  any  prosecution 
which  on  conviction  might  be  imposed  upon  him  ;  he  might  be  a 

ron  alike  destitute  of  character  and  principles,  hired  only  for 
skill  in  defamation,  and  his  capacity  to  create  a  wretched 
craving  to  read  the  scandalous  and  libellous  contents  of  the  paper 
which  he  was  hired  to  conduct.  This  is  a  consideration  which 
much  influences  my  opinion,  seeing  that  no  means  are  provided  in 
a  criminal  case  by  discovery  by  interrogatories  or  otherwise  for 
ascertaining  the  real  author  or  contributor.  In  fact,  the  result 
must  be,  that  however  scandalous  the  libel,  the  person  defamed 
can  have  no  real  redress  criminally  against  the  actual  libeller  as 
he,  being  upon  the  hypothesis  a  man  of  straw,  can  pay  neither 
fine  nor  costs.  It  may,  however,  be  asked  what  is  then  the 
provision  "for  more  effectually  securing"  the  "liberty  of  the 
press,"  if  the  meaning  of  the  section  be  limited,  as  suggested  by 
me  ?  I  find  a  ready  answer  in  the  provisions  of  the  2nd  and  6th 
sections,  which  enable  a  person  charged  criminally  with  libel,  to 
plead  that  the  substance  of  the  libel  is  true ;  and  in  case  of  action 
that  it  was  inserted  without  malice,  and  that  before  action  he  had 
tendered  an  apology,  which  provisions  form  a  most  material 
alteration  in  the  law  heretofore  in  force  with  regard  to  the  law  of 
libel.  On  the  trial  of  the  present  information,  no  doubt  could  be 
suggested  that  a  presumptive  case  of  publication  by  authority  of 
the  defendants  had  been  established,  and  the  only  question  which 
then  remained  was  whether  the  evidence  given  on  behalf  of  the 
defendant  negatived  the  presumption  that  the  libel  in  question 
bad  been  published  without  their  authority,  consent,  or  know- 
ledge, and  that  the  said  publication  did  not  arise  from  want  of 
due  care  or  caution  on  their  part.  I  am  of  opinion  that  the 
evidence  given  on  the  part  of  the  defendants  wholly  failed  to 
establish  such  a  defence  under  the  statute,  but,  on  the  contrary, 
warranted  the  jnry  in  finding  them  guilty  on  both  divisions  of 
the  proposition  which  were  essential  to  their  defence.  Aji 
unlimited  discretion  and  authority  had  been,  in  fact,  con- 
ferred on  Mr.  Green,  the  editor,  to  insert  articles  of 
whatever  nature  and  character  he  might  deem  expedient 
to  insert,  and  their  consent  was  involved  in  the  same  authority ; 
and  therefore  unless  it  can  be  successfully  contended,  that  the 
authority,  consent,  or  knowledge,  mentioned  in  the  exempting 
clause  of  the  section,  requires  the  prosecutor  to  prove  that  the 
particular  specific  libel  must  have  been  actually  authorised, 
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R«o.  known,  and  approved,  in  each  case,  I  cannot  but  think  that  the 
Holbrook    ©vidence  sufficed  to  warrant  the  conclusion  at  which  the  jury 

  *  arrived.    It  was  observed  during  the  argument,  that  as  a  general 

1878.  rule,  an  authority  to  an  agent  to  conduct  a  commercial  business, 
Ubd^Ori-  ^oes  n0^  ex*iei1^  k°  enable  such  agent  by  implication  to  make  his 
minal  in/or-  principal  liable  for  a  crime  committed  by  such  agent.  Now 
motion—  this  may  be  true  as  a  general  proposition,  where  a  crime  is  com- 
Protection  of  mitted  by  an  agent,  beyond  the  scope  of  his  authority,  without  the 
'w^pn€  ^  '  consent  of  his  principal,  but  it  has  no  application  to  a  business 
or  commercial  speculation  of  this  description,  where,  in  the  very 
nature  of  things,  it  is  essential  to  the  prosperity  of  the  paper, 
that  articles  of  very  various  character  and  description  should  be 
inserted.  Indeed  the  cases  of  Rex  v.  Walter  and  Oolbourn  v. 
Patmore  show  that  this  must  be  so,  as  the  decisions  in  those  cases 
proceeded  upon  the  principle  that  in  such  a  case  the  liability  of 
the  proprietor  and  superior  resulted  from  the  act  of  the  servant. 
In  fact  Mr.  Grreen,  in  the  management  of  the  editorial  depart- 
ment, was  the  alter  ego  of  each  of  the  defendants,  and  was  in 
fact  authorised  to  insert  in  every  issue  of  the  newspaper,  whatever 
matter  he  considered  suitable  and  likely  to  increase  its  circula- 
tion, and  the  insertion  of  the  libel  in  question  in  the  newspaper 
was  clearly  within  the  scope  of  his  authority.  As  I  cannot 
believe  that  the  object  of  the  statute  was  to  require  prosecutors, 
in  such  cases,  to  prove  an  actual  authority  or  consent  to  the 
specific  libel,  I  cannot  do  other  than  express  my  opinion  that  the 
jury  were  justified  in  finding  the  defendants  guilty.  I  am 
further  of  opinion,  although  it  is  not  necessary  in  order  to  dis- 
charge this  rule  to  decide  it,  that  there  was  a  question  upon  the 
evidence  fit  for  the  consideration  of  the  jury,  whether  the  publica- 
tion in  question  arose  from  want  of  due  care  or  caution  on  the 
part  of  the  defendants,  and  I  think  that  the  jury  might  well 
think  that  the  defendants  failed  to  show  that  it  did  not  so  arise. 
It  appears  to  me  that  for  proprietors  of  a  newspaper  to  devolve 
upon  an  editor  the  entire  control  and  unfettered  discretion  as  to 
what  articles  he  shall  insert  without  requiring  him  to  abstain  from 
the  insertion  of  all  defamatory  matter,  or  without  making  some 
provision  for  supervision  by  the  defendants,  who  are  the  parties 
interested  in  the  speculation,  does  exhibit  a  want  of  due  care 
or  caution  on  their  part.  The  object  of  an  editor  is  generally 
to  make  the  paper  sell  and  to  become  a  profitable  speculation 
to  his  employers,  and  unhappily  the  insertion  of  sensational  or 
defamatory  articles  has  too  often  a  great  tendency  to  bring  about 
so  profitable  a  result.  I  think,  therefore,  there  was  evidence 
that  the  defendants  did  not  use  due  care  and  caution  in  entrusting 
Mr.  Green  with  unfettered  authority,  in  the  management  of  the 
editorial  department  of  their  newspaper,  and  I  am  of  opinion, 
therefore,  that  on  all  grounds  the  rule  should  be  discharged. 

Cockburn,  C.J. — The  question  in  this  case  is  one  of  consider- 
able importance  as  regards  the  law  of  libel,  inasmuch  as  it 
involves  the  construction  which  is  to  be  put  on  the  7th  section  of 
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the  6  &  7  Vict.  c.  96 ;  an  enactment  passed  to  relieve  the  pro- 
prietors of  public  journals  from  the  heavy  responsibility,  so  far  as 
the  criminal  law  was  concerned,  which  rested  on  them  before  in 
respect  of  libellous  matters  published  in  such  journals,  without 
their  authority,  knowledge,  or  consent.  The  state  of  the  law 
which  this  enactment  was  intended  to  remedy,  was  in  my  opinion 
inconsistent  with  the  first  and  common  principles  of  justice,  and 
one  which  was  discreditable  to  the  legislation  of  this  country.  It 
had  been  laid  down  authoritatively,  at  a  time  when  perhaps 
less  liberal  views  as  to  the  liberty  of  the  press  prevailed,  that  the 
proprietor  of  a  public  journal  though  absent,  and  wholly  ignorant 
of  matters  inserted  in  the  journal  by  his  editor,  was  nevertheless 
responsible,  not  only  civilly,  but  also  criminally,  if  the  matter  so 
inserted  were  libellous — in  direct  contravention,  I  cannot  but 
think,  of  the  fundamental  principle  that,  to  constitute  guilt  there 
most  be  a  mens  tea — an  intention  to  violate  the  law.  It  was  to 
remedy  this  state  of  the  law  that  the  statutory  enactment,  6  &  7 
Vict,  c.  96,  s.  7,  was  passed,  with  which  we  have  here  to  deal. 
It  provides  that  when  "  evidence  shall  have  been  given  which 
shall  establish  a  presumptive  case  of  publication  against  the 
defendant  by  the  act  of  any  other  person  by  his  authority,  it 
shall  be  competent  to  such  defendant  to  prove  that  such  publica- 
tion was  made  without  his  authority,  consent,  or  knowledge, 
and  that  the  said  publication  did  not  arise  from  want  of  due  care 
and  caution  on  his  part."  The  question  is  as  to  what  will 
satisfy  the  exigency  of  the  terms  by  which  immunity  is  thus 
given  to  the  proprietor  on  the  condition  of  his  showing  that  he 
has  not  given  authority  for  the  publication  of  the  libel.  In  the 
first  place,  would  it  be  enough  for  the  defendant  to  show  that 
he  had  not  specifically  authorised  the  insertion  of  the  article  or 
matter  complained  of,  if  it  should  appear  that  he  had  given 
authority  to  insert  matter  whether  libellous  or  innocent,  at  the 
discretion  of  the  editor  ?  I  answer  unhesitatingly  in  the  negative. 
Bat  it  appears  to  me  equally  untenable  to  say  that,  because  a 
proprietor  intrusts  the  conduct  of  a  public  journal  to  the  plenary 
discretion  of  an  editor,  he  thereby  gives  authority  to  the  editor  to 
commit  a  breach  of  the  law  by  the  insertion  of  libellous'  matter. 
In  the  first  place,  let  me  ask  if  the  principal  in  appointing  and 
giving  authority  to  his  editor  were  expressly  to  prohibit  the 
insertion  of  any  libellous,  matter  in  the  paper,  would  not,  so  far  as 
the  question  of  authority  is  concerned,  such,  express  prohibition 
be  sufficient  to  satisfy  the  statute  ?  I  think  the  answer  must 
be  in  the  affirmative ;  for  what,  unless  he  himself  superintends 
the  insertion  of  every  article,  in  which  case  the  statute  would  be 
useless,  can  the  proprietor  do  more  ?  But  surely  the  prohibition 
not  to  violate  the  law  is  impliedly  involved  in  every  service  in 
which  an  agent  is  employed,  and  in  which  the  law  may  possibly 
be  broken  by  such  agent.  Take  the  case  of  an  agent 
employed  to  buy  goods  on  which  a  duty  is  payable,  and  who,  to 
benefit  his  employer,  buys  smuggled  goods  unknown  to  the 
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R».  employer.  The  agent  would  be  criminally  liable,  the  employer 
Holbrook   would  not.    As  it  seems  to  me,  the  proprietor  of  a  public 

  "  joarnal,  who  gives  general  authority  to  the  editor  he  employs 

1878.  is  entitled  to  assume  that  the  editor,  knowing  the  law  as 
Libel^Cri-  we^  as  mm8e^  w^  *a^e  care  f°r  ^ia  own  sake  as  well  as 
minalinfor-  for  the  sake  of  his  employer  to  keep  within  the  law  by 
matUm—  inserting  nothing  which  would  bring  himself  within  the  reach  of 
^0teC£tor°*^  the  law,  either  criminally  or  civilly,  or  make  his  principal  liable  in 
damages  which  he  again  would  be  liable  to  make  good  to  his 
employer.  I  am  at  a  loss  to  see  to  what  cases  the  statutory 
provision  in  question  would  be  applicable  if  not  to  this.  It  is 
notorious  that  in  many,  perhaps  in  the  majority  of  instances, 
public  journals  are  carried  on  for  the  benefit  of  proprietors,  who 
find  the  necessary  capital,  by  editors  employed  by  them,  and  to 
whom  the  conduct  of  the  paper  is  committed  without  any 
immediate  control  or  interference  of  the  principal.  In  my 
opinion  it  was  intended  to  exempt  principals  so  circumstanced,  if 
able  to  satisfy  a  jury  that  they  had  not  authorised,  directly  or 
indirectly,  the  insertion  of  libellous  matter,  from  being  held 
criminally  liable.  It  is  to  be  observed  that  in  both  the  striking 
cases  referred  to  by  my  brother  Lush,  those  of  Bex  v.  Walter  and 
Colbum  v.  Patmore,  as  also  in  the  case  of  Bex  v.  Gutch  (Moo.  4 
Mai.  433),  the  conduct  of  the  journal  had  been  left  by  the 
proprietor,  as  in  this  case,  to  the  management  of  an  editor, 
while  the  proprietor,  absent  at  a  distance,  had  been  ignorant 
of  the  fact  of  the  libellous  matter  having  been  published.  It 
was  to  meet  such  cases,  I  cannot  doubt,  that  this  section  of  Lord 
Campbell's  Act  was  directed.  It  was  a  remedial  Act,  and  one 
which  as  bringing  the  law  into  harmony  with  general  principles, 
should  receive  a  liberal  interpretation.  I  think  we  should  be 
defeating  what  was  intended  to  be  its  operation  if  we  were  to 
hold  that  a  general  authority  given  to  an  editor  to  manage  a 
public  journal  involved  an  authority  to  publish  libellous  matter, 
and  that  a  proprietor  giving  such  authority  still  remained 
criminally  liable  for  a  libel,  without  specific  authority  expressed 
or  implied,  for  publishing  such  libel  or  any  consent  or  knowledge 
thereto  on  his  part.  It  is  true  that  the  terms  in  which  the 
authority  was  given  to  the  editor  in  the  present  case  at  first  sight 
seem  large.  According  to  the  evidence  of  the  editor,  the  defen- 
dants "  left  it  entirely  to  his  discretion  what  he  should  put  into 
the  paper.  They  gave  him  general  authority  to  conduct  the 
paper ;  they  never  took  notice  of  his  articles,  one  way  or  the 
other."  But  what  is  this  beyond  what  is  implied  in  the  general 
authority  given  to  an  editor  by  every  proprietor  ?  What  is  this 
more  than  in  extenso  what  would  be  implied  in  a  general  authority 
to  conduct  the  paper  ?  In  my  opinion  it  would  be  to  put  much 
too  strained  and  unwarranted  a  construction  on  such  a  general 
authority  to  treat  it  as  giving  a  licence  to  the  editor  to  publish 
libels  in  a  paper  he  was  employed  to  conduct.  I  have  no  hesita- 
tion in  saying  where  a  general  authority  is  given  to  an  editor  to 
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publish  libellous  matter  at  his  discretion,  it  will  avail  a  proprietor  R»o. 
nothing  to  show  that  he  had  not  authorised  the  publication  of  the  h^^^ 

libel  complained  of.    It  is  equally  clear  that  though  in  the  b   

authority  originally  given  to  the  editor  no  licence  to  publish  1878. 
libellous  matter  may  have  been  contained,  still  such  an  authority  jj^Zch* 
may  be  inferred  from  the  conduct  of  the  parties,  as  for  instance  „,,„<,/  in/orm 
from  the  fact  that  other  libels  have  been  published  in  the  paper  mation— 
which  have  come  to  the  knowledge  of  the  proprietor,  and 
without  his  remonstrance  or  interference,  or  the  removal 
of  the  editor,  from  which  the  assent  of  the  proprietor 
might  well  be  inferred.  I  do  not,  therefore,  feel  the  appre- 
hension which  has  been  expressed  of  the  mischief  which  would 
result  from  the  immunity  which  newspaper  proprietors  would 
derive  from  holding  them  free  from  criminal  responsibility  when 
they  employ  an  editor  with  general  authority  to  conduct  the 
paper.  The  immunity  would  quickly  cease  if  they  suffered  the 
paper  to  become  the  vehicle  of  calumny.  There  are  journals 
as  to  which  no  jury  would  hesitate  to  say  that  the  editors  were 
authorised  by  the  proprietors  to  invent  or  give  currency  to  libel. 
Protection  is  further  afforded  to  individuals  and  the  public  by  the 
immunity  afforded  by  the  statute  being  conditioned  on  the 
exercise  of  due  care  and  caution  on  the  part  of  the  proprietor. 
Many  circumstances  might  be  held  by  a  jury  to  amount  to  the 
absence  of  the  care  and  caution  thus  required.  The  employment 
of  an  incompetent  or  untrustworthy  editor,  or  one  who  has 
before  been  proceeded  against  for  libel,  total  omission  ever  to 
look  at  the  paper  to  see  in  what  manner  it  was  conducted,  or,  as 
in  this  very  case,  the  omission,  though  taking  part  in  the  publi- 
cation of  the  paper,  to  insist  on  having  articles  of  a  doubtful 
tendency  submitted  for  approval,  might  be  deemed  by  a  jury 
sufficient  to  disentitle  a  proprietor  to  the  protection  of  the 
statute.  It  must  always  be  borne  in  mind  also  that  it  is  only 
on  the  penal  responsibility  of  the  proprietor  that  a  limit  is  thus 
placed.  His  liability  to  damages  in  a  civil  action  remains  as 
before.  No  hardship  is  therefore  imposed  on  the  individual 
prosecutor,  who,  in  the  eye  of  the  law,  prosecuted  not  on  his 
own  behalf  but  on  that  of  the  public,  and  who  may  still  hold  the 
proprietor  liable  in  damages,  and  if  he  pleases,  prosecute  the 
editor  as  the  publisher  of  the  libel.  This  being  the  view  I  take 
of  the  statute,  it  seems  to  me  that  the  direction  of  the  learned 
judge  at  the  late  trial  was  defective  in  not  explaining  to  the  jury 
that  a  general  authority  to  an  editor  to  conduct  the  business  of  a 
newspaper,  in  the  absence  of  anything  to  give  it  a  different 
character,  must  be  taken  to  mean  an  authority  to  conduct  it 
according  to  law.  I  agree  that,  as  regards  two  of  the  three 
defendants,  there  may  have  been  evidence  to  go  to  the  jury  of 
knowledge  and  consent  on  their  parts,  as  it  appears  that  they 
became  aware  of  the  article  in  question  before  the  sale  of  the  paper 
had  come  to  an  end,  and  took  no  steps  to  stop  the  issue  of  the 
remaining  numbers  of  the  paper,  and  therefore  might  be  held  to 
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Baa.      have  known  of  and  consented  to  the  publication  of  the  libel  in 

Holbrook    8UCn  ^a^r  PaPers*    ^he  Jury  mignt  also  possibly  have  held  that, 

  "   as  regards  the  two  defendants  who  were  on  the  spot,  and  who 

1878.      might  therefore  have  looked  at  the  articles  before  the  paper  was 
Libei^bri-  published,  there  was  a  want  of  due  care  and  caution,  as  required 
ntinalinfor-  Dy  the  statute.    But  I  agree  with  my  brother  Lush  that  the 
mation—    verdict  must  have  proceeded  on  the  ground  of  authority,  as  the 
Protection  of  jurv  nave  inciuded  in  their  finding  the  third  partner,  who  was 
pnsoMr'    absent  at  a  distance  on  account  of  illness,  and  to  whom  none  of 
the  other  circumstances  can  at  all  apply,  and  as  to  whom,  taking 
the  view  of  the  case  which  I  do  on  the  subject  of  authority,  I 
think  there  was  no  case  to  go  to  the  jury.    I  concur  with  my 
brother  Lush  therefore  in  holding  that  the  rule  for  a  new  trial 
must  be  made  absolute. 

Rule  absolute  for  a  new  trial. 

Solicitors  for  the  prosecution,  Gregory ,  Bowcliffe,  and  Co.,  for 
John  Howard,  Portsmouth. 

Solicitors  for  the  defence,  Ford  and  Ford,  for  Feltham,  Portsea. 


PROBATE,  DIVORCE,  AND  ADMIRALTY  DIVISION. 
Tuesday,  November  26,  1878. 
(Before  the  Right  Honourable  the  President.) 

Grove  v.  Grove,  (o) 

Appeal  from  decision  of  magistrates— Alimony— Custody  of 
children— Matrimonial  Causes  Act,  1878  (41  Vict.  c.  19), 
8.  4. 

THIS  was  the  first  appeal  from  a  magistrates1  decision  under 
the  4th  section  of  the  Matrimonial  Causes  Act,  1878  (41 
Vict.  c.  19). 

Sect.  4  enacts  : 

If  a  husband  shall  be  convicted  summarily  or  otherwise  of  an  aggravated  assault 
within  the  meaning  of  the  statute  twenty-fourth  and  twenty-fifth  of  Victoria, 
chapter  one  hundred,  section  forty-three,  upon  his  wife,  the  Court  or  magistrate 
before  whom  he  shall  be  so  convicted  may,  if  satisfied  that  the  future  safety  of  th* 
wife  is  in  peril,  order  that  the  wife  shall  be  no  longer  bound  to  cohabit  with  b& 

(a)  Reported  by  L.  D.  Powlm,  Esq.,  Barrister-at-Law 
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husband  ;  and  inch  order  Bhall  have  the  force  and  effect  in  all  respects  of  a  decree  Grove 
of  judicial  separation  on  the  ground  of  cruelty  ;  and  such  order  may  farther  v, 
proTide :  Gbovb. 

(1.)  That  the  husband  shall  pay  to  his  wife  such  weekly  sum  as  the  Court  or   

magistrate  may  consider  to  be  in  accordance  with  his  means,  and  with  any  1878. 

means  which  the  wife  may  have  for  her  support,  and  the  payment  of  any  sum   

of  money  so  ordered  shall  be  enforceable,  and  enforced  against  the  husband     Assault  by 
in  the  same  manner  ob  the  payment  of  money  is  enforced  under  an  order  of  husband— 
affiliation ;  and  the  Court  or  magistrate  by  whom  any  such  order  for  payment  Judicial  sepa- 
of  money  shall  be  made,  shall  have  power  from  time  to  time  to  vary  the       ration — 
same  on  the  application  of  either  the  husband  or  the  wife,  upon  proof  that     Custody  of 
the  means  of  the  husband  or  wife  have  been  altered  in  amount  since  the  children. 
original  order,  or  any  subsequent  order  varying  it  shall  have  been  made  : 
(2.)  That  the  legal  custody  of  any  children  of  the  marriage  under  the  age  of  ten 
years  Bhall,  in  the  discretion  of  the  Court  or  magistrate  be  given  to  the 
wife. 

Provided  always,  that  no  order  for  payment  of  money  by  the  husband,  or  for  the 
custody  of  children  by  the  wife,  shall  be  in  favour  of  a  wife  who  shall  be  proved  to  hare 
committed  adultery,  unless  such  adultery  has  been  condoned ;  and  that  any  order  for 
payment  of  money  or  for  the  custody  of  children  may  be  discharged  by  the  Court 
or  magistrate  by  whom  such  order  was  made  upon  proof  that  the  wife  has  since  the 
making  thereof  been  guilty  of  adultery ;  and  provided  also,  that  all  orders  made 
under  this  section  Bhall  be  subject  to  appeal  to  the  Probate  and  Admiralty  Division 
of  the  High  Court  of  Justice. 

James  Grove  the  appellant  in  the  present  case  was  a  carrier, 
carrying  on  business  at  Leamington,  who  had  been  convicted  by 
the  local  bench  on  the  11th  day  of  September  last,  of  an  aggra- 
vated assault  npon  his  wife,  Jane  Ann  Grove.    The  magistrates 
had  made  an  order  nnder  the  above  section  of  the  Matrimonial 
.  Causes  Act,  1878,  for  alimony  at  the  rate  of  31.  a  week,  and 
giving  the  wife  the  legal  custody  of  the  only  child  of  the 
marriage.    The  order  for  alimony  was  based  upon  evidence 
given  at  the  hearing  as  to  the  defendant's  income.    The  present 
appeal  was  brought  by  the  defendant,  who  sought  to  set  aside 
the  order  as  to  alimony  on  the  ground  that  the  amount  awarded 
to  the  wife  was  excessive,  that  the  amount  fixed  upon  by  the 
magistrates  as  a  fair  estimate  of  the  defendant's  annual  income 
was  against  the  weight  of  evidence.    It  was  further  sought  by 
the  appellant's  counsel  to  introduce  words  into  the  order  limiting 
the  duration  of  the  wife's  custody  of  the  child  to  the  age  of  ten 
years.  #  The  words  of  the  Act  being  "any  children  of  the 
marriage  under  the  age  of  ten  years."    Further  application  on 
behalf  of  the  appellant  for  time  to  file  further  affidavits  was 
refused. 

[        Middleton,  for  the  appellant. 

i        Inderwick,  Q.C.,  for  the  respondent. 

I  The  President  (Sir  James  Hannen). — This  is  the  first  occasion 
1  on  which  I  have  had  to  review  a  decision  of  the  magistrates 
I  under  the  Matrimonial  Causes  Act  of  the  recent  session.  It 
1  would  be  unfortunate  if  it  were  often  necessary  for  me  to  investi- 
*l  gate  decisions  by  magistrates  under  this  Act,  especially  as  it 
^\  confers  upon  them  a  peculiar  jurisdiction  for  the  express  purpose 
4  of  cheapening  proceedings.  The  machinery  upon  which  I  have 
'I  to  act  in  the  present  case  is  most  imperfect,  and  it  appears  to  mo 
I    that  the  proper  course  would  have  been  to  ask  the  magistrates  at 
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Geovb  the  time  for  an  adjournment  for  the  purpose  of  producing  further 
Grove      evidence.    Even  now,  after  he  has  had  the  opportunity  of  stating 

 '     his  case  in  an  exact  and  formal  manner,  the  appellant  admits  a 

1878.      net  annual  income  of  2352.,  apart  from  his  business.    In  calcu- 
A~jtfo    lating  the  amount  of  profit  derived  from  his  business,  it  is 
husband—    obviously  right  to  allow  a  considerable  margin  for  the  defen- 
Judkial  separ  dant's  conscience,  and,  after  making  such  deductions  as  he  pleases, 
CustaSuof  *ke  defendant  only  says  that  his  business  does  not  produce  150/.  per 
children?    annum.    Taking  it  at  140/.,  this  sum,  added  to  235/.,  would 
make  an  annual  income  of  375/.    It  appears  that  he  has  two 
places  of  business,  and  that  his  books  are  kept  in  an  irregular 
manner.    The  magistrates  (with  a  knowledge  of  the  local  cir- 
cumstances of  the  case  that  I  cannot  possibly  have)  have  come 
to  this  conclusion  that  his  annual  income  is  100/.  more  than  he 
puts  it  at.    I  must,  therefore,  reject  his  application.    The  order 
for  the  custody  of  the  children  will  have  the  effect  given  it  by 
the  Legislature,  and  no  other.    Any  change  in  the  property  of 
the  wife  will  be  a  subject  for  an  application  to  the  magistrates 
who  made  the  order.    The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  appellant,  Field  and  Roscoe  (for  Field, 
Leamington) . 

Solicitors  for  the  respondent,  Burton,  Yeates,  and  Hart  (for 
Overell  and  Son,  Leamington). 


QUEEN'S  BENCH  DIVISION. 
Saturday,  Nov.  16,  1878. 
(Before  Lord  Coleridge,  C.J.,  and  Mellor,  J.) 

Paol  and  another  (apps.)  v.  Summkrhayrs  (resp.).  (a) 

Trespass — Foxhunting — Assault — Justification — 1       2  Will.  4, 
c.  32,  ss.  2,  31,  35. 

A  huntsman  in  fresh  pursuit  of  a  fox  is  not  justified  in  forcing  (in 
entry  upon  land  against  th-e  will  of  the  owner. 

Tlie  appellants,  while  in  fresh  pursuit  of  a  fox,  came  to  hnd 
managed  by  tlie  respondent  for  his  father.  The  responded 
warned  them  off,  and  endeavoured  to  prevent  their  going  upon 
tlie  land.     The  appellants  tJiereupon  attempted  to  force  an 

(a)  Reported  by  Arthur  H.  Pother,  Esq.,  Bexroter-at-Law. 
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entry,  and,  in  so  doing,  committed  an  assault,  for  which  they    Paul  and 
icere  convicted  and  fined-.  ahothmr 
Held  that  the  conviction  was  right,  as  foxhunting  was  no  justijica-  Summebiiayes. 

tion  of  a  trespass,  which  the  respondent  therefore  lawfully   

resisted.  1878- 

THIS  was  a  case  stated  by  justices  under  20  &  21  Vict.  Jwtifiexaion— 
C.  48.  Foxhunting. 
On  the  28th  day  of  December,  1877,  the  information  of  Thomas 
Summerhayes,  the  above-named  respondent,  against  Henry  Paul 
and  Charles  George  Elers,  the  appellauts,  charging  them 
together  in  the  same  summons  with  assaulting  and  beating  the 
said  respondent  at  Gurry  Malletfc,  in  the  county  of  Somerset,  on 
the  2nd  day  of  November,  1877,  was  heard  at  a  petty  sessions 
holden  at  Uminster,  in  the  said  county. 

It  was  proved  that  the  respondent  lived  with  his  father  and 
attended  to  his  business  for  him  (the  father  being  afflicted),  and 
that  a  portion  of  the  farm  occupied  by  the  father  consisted  of  a 
field  called  "The  Nineteen  Acres,"  in  the  parish  of  Curry 
Mallett  aforesaid.  That,  on  the  2nd  day  of  November,  1877, 
about  midday,  the  respondent  was  alone  at  work  in  that  field 
when  the  appellants,  who  were  out  with  the  Taunton  Vale  fox- 
hounds, were  on  horseback  and  riding  slowly  across  an  adjoining 
field,  in  the  occupation  of  Thomas  Zouch,  towards  "  The  Nine- 
teen Acres."  That  "The  Nineteen  Acres0  is  east  of  that 
adjoining  field,  and  separated  from  it  by  a  hedge,  a  bank  about 
two  feet  high,  and  a  shallow  ditch  outside  the  bank,  all  which 
belong  to  "The  Nineteen  Acres."  That  the  hounds  crossed 
Thomas  Zouch's  field  as  far  as  the  said  bank,  and  then  turned 
into  a  covert  which  skirts  "  The  Nineteen  Acres  "  and  Thomas 
Zouch's  field  on  the  north  side.  That  the  respondent  got  on  the 
bank  of  "  The  Nineteen  Acres  "  at  a  gap  near  the  covert,  and, 
when  the  appellants  were  within  ten  yards  of  him,  said,  "  Gentle- 
men, I  forbid  you  to  come  on  this  land."  The  appellant  Henry 
Paul  said,  "Come  on,  gentlemen,  it  is  the  Prince  of  Wales's 
land,"  and  tried  to  ride  up  the  bank,  and  the  respondent  put  his 
hand  against  the  horse,  and  turned  the  horse  back.  That  a 
second  time  the  said  Henry  Paul  tried  to  ride  up  the  bank,  and 
again  the  respondent  pushed  the  horse  back.  That  the  said 
Henry  Paul  upon  that  struck  the  respondent  upon  his  head  with 
a  riding  whip  more  than  once.  That  the  respondent  then  took 
up  a  stone,  and  the  said  Henry  Paul  got  off  his  horse,  and  went 
into  "  The  Nineteen  Acres,"  and  caught  hold  of  the  respondent, 
and  a  struggle  ensued.  That  during  the  struggle  the  appellant 
Charles  George  Elers  rode  into  "  The  Nineteen  Acres,"  and  up 
to  and  against  the  respondent,  and  said,  "If  you  throw  that 
stone  I  will  knock  you  down."  That  the  respondent  then  caught 
hold  of  the  bridle  of  the  said  Charles  George  Elers' a  horse  (to 
protect  himself),  and  Elers  struck  at  respondent  with  his  hunting 
whip,  and  the  respondent  let  go  the  bridle,  and  thus  avoided  the 
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Paul  akd    blow.    There  was  no  evidence  to  satisfy  the  justices  that  a  fox 
another    jja<j  keen  seen  on  the  day  in  question  in  "  The  Nineteen  Acres." 
SuMMKRHATEs.     It  was  contended  on  behalf  of  the  said  appellants  (inter  alia), 

  that  the  defendants  were,  with  others,  in  fresh  pursuit  of  a  fox 

1878,      started  on  other  land,  and  were  entitled,  under  1  &  2  Will.  4, 
Assault—    c.  32,  s.  35,  to  ride  over  "The  Nineteen  Acres"  without  inter- 
Justification—  ruption,  and  that  the  respondent,  therefore,  committed  the  first 
Fox  hvnting.  agsault. 

That  the  appellants  were  in  the  exercise  of  a  bond  fide  claim 
of  right  or  interest  to  enter  "  The  Nineteen  Acres  "  as  Prince  of 
Wales's  land,  and  also  by  force  of  the  aforesaid  statute,  and  that 
consequently  jurisdiction  of  the  justices  was  ousted. 

And  that,  under  the  circumstances  of  the  case,  the  respondent 
was  not  justified  in  using  force  to  prevent  the  appellants  entering 
"  The  Nineteen  Acres." 

The  justices  were  of  opinion  that  the  1  &  2  Will.  4,  c.  32,  s.  35, 
does  not  make  a  forcible  entry  on  land  lawful,  but  merely  declares 
that  under  certain  circumstances  a  person  shall  not  be  liable  to 
be  summoned  under  that  Act  for  trespass  in  pursuit  of  game. 
That  there  was  no  colour  of  title  or  interest  in  the  appellants  to 
oust  their  jurisdiction,  and  that  an  occupier  of  land  is  justified 
in  using  such  force  as  may  be  necessary  to  remove  a  person  from 
such  land  after  he  has  been  forbidden  to  enter;  and  they  con- 
victed the  appellant  Henry  Paul  in  the  penalty  of  twenty 
shillings  and  costs,  and  the  appellant  Charles  George  Elers  in 
the  penalty  of  ten  shillings  and  costs. 

The  questions  of  law  submitted  by  the  justices  for  the  opinion 
of  the  court  were  : 

Whether  the  35th  section  of  1  &  2  Will.  4,  c.  32,  prevents  an 
occupier  resisting  an  entry  on  his  land  of  persons  hunting  after 
they  have  been  forbidden  by  him. 

Whether  the  appellants  had  such  a  reasonable  claim  of  title 
or  interest  as  would  oust  the  jurisdiction  of  the  justices. 

Whether  the  respondent  was,  under  the  circumstances,  justi- 
fied in  resisting  the  entry  on  "  The  Nineteen  Acres 99  after  he 
had  forbidden  the  entry  and  it  was  persisted  in. 

If  the  court  should  be  of  opinion  that  the  said  conviction  was 
legally  and  properly  made,  and  the  said  appellants  are  liable  as 
aforesaid,  then  the  said  conviction  is  to  stand ;  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said  information  is  to 
be  dismissed. 

The  1  &  2  Will.  4,  c.  32,  contains  provisions  against  trespass- 
ing in  pursuit  of  game.  By  sect.  2  "game"  is  defined  for  the 
purposes  of  the  Act  to  include  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bustards ;  and  by 
sect.  31  are  added  woodcocks,  snipe,  quails,  landrails,  or  conies. 
Then  the  following  exception  is  made  by  sect.  35 : 

Provided  always,  and  be  it  enacted,  that  the  aforesaid  provisions  against  tres- 
passers and  persons  found  on  any  land  shall  not  extend  to  any  person  hunting  or 
coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being  in  fresh  pursuit  of 
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any  deer,  hare,  op  fox  already  started  upon  any  other  land,  nor  to  any  person  bonbfidk  pA0L  AlfD 
claiming  and  exercising  any  right  or  reputed  right  of  free  warren  or  free  chase,  anothxb 
•    •    •    •  v. 

SUMMKBHATESj 

Cole,  Q.C.  for  the  appellants.— There  was  ample  evidence  here   

that  appellants  were  in  fresh  pursuit  of  a  fox.    That  being  so,  1878- 
they  had  a  perfect  right  to  go  upon  anyone's  land.    Oundry  v.  Assault— 
Feltham  (1  T.  R.  334)  is  an  authority  directly  in  point.   Possibly  Justification— 
the  decision  in  that  case  was  founded  on  the  idea  that  a  fox  was  Fox  kantlnfJ' 
a  noxious  animal,  but  that  does  not  alter  the  law.    If  it  was  law- 
ful, then  it  has  not  ceased  to  be  so  because  those  who  now  join 
in  the  pursuit  of  a  fox  do  so  in  order  to  obtain  the  pleasures  of 
the  chase.    This  is  damnum  absque  injuria :  (Mitten  v.  Fandrye, 
Popp.  161.)    This  view  is  supported  by  the  dictum  of  Brooke,  J. 
in  Tear  Book,  12  Hen.  7,  pi.  9 ;  and  by  21  Hen.  7,  pi.  28.  The 
right  existing  at  common  law  has  been  protected  by  1  &  2  Will. 
4,  c.  82,  sect.  35. 

A.  Charles,  Q.C.  for  the  respondent. — The  provisions  of  the 
Game  Act  do  not  apply  to  this  case  at  all,  as  foxes  are  not  included 
in  the  definition  of  game.  The  real  point  for  the  decision  of  the 
Court  is  whether  a  foxhunter,  hunting  for  his  own  diversion,  has 
the  right  to  go  across  the  land  of  another  after  being  warned  off 
by  the  owner.  The  principle  governing  such  a  case  is  so  obvious 
that  it  could  not  have  possibly  been  contested  except  for  the 
decision  in  Oundry  v.  Feltham  (ubi  sup.).  But  that  case  was  only 
decided  upon  demurrer,  and  by  the  pleadings  it  was  admitted  that 
a  fox  was  a  noxious  animal,  and  that  the  course  pursued  was  the 
only  way  of  killing  the  fox ;  but  that  is  a  very  different  thing  from 
hunting  merely  for  the  sake  of  diversion,  and  this  distinction  was 
clearly  drawn  by  Lord  Ellenborough  in  the  Earl  of  Essex  v.  Oapel 
(Locke  on  the  Game  Laws,  p.  45),  a  case  tried  at  Hertford  Assizes 
in  1809.  There  he  says,  "  These  pleasures  are  to  be  taken  only 
when  there  is  the  consent  of  those  who  are  likely  to  be  injured  by 
them ;  but  they  must  necessarily  be  subservient  to  the  consent  of 
others/'  The  dictum  of  Brooke,  J.,  alluded  to  on  the  other  side, 
does  not  support  the  decision  in  the  case  which  was  before  him. 
Baker  v.  Berkeley  (3  C.  &  P.  32)  is  an  authority  distinctly  in  my 
favour.  If,  as  is  admitted,  the  appellants  were  hunting  for 
diversion,  the  conviction  must  be  upheld,  and  it  may  be  so  upheld 
without  reversing  the  decision  in  Oundry  v.  Feltliam  (ubi  sup.), 
where  the  facts  before  the  Court  were  of  a  different  nature. 

Lord  Coleridge,  C.J. — This  is  an  appeal  against  a  conviction 
upon  a  summons  for  beating  and  assaulting  the  respondent  at 
Curry  Mallett.  It  appears  that  the  respondent  managed  his 
father's  business  of  a  farmer,  and  on  the  day  in  question  he  was 
managing  his  father's  business  in  a  field  called  "  The  Nineteen 
Acres/1  On  that  day  the  neighbouring  foxhounds  were  hunting 
close  by  u  The  Nineteen  Acres/1  over  which  the  two  appellants, 
in  company  with  other  gentlemen,  proposed  to  ride  while  in 
pursuit  of  the  fox.  The  respondent  tried  to  prevent  this,  where- 
upon one  of  the  appellants  struck  him  upon  the  head  with  a 
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Paul  and  riding  whip  more  than  once ;  a  struggle  then  took  place,  and  the 
another    other  appellant  came  up.    The  respondent  seized  hold  of  the 

Summerhatis.  second  appellant's  horse,  in  order  to  prevent  being  knocked  down, 

  when  the  second  appellant  struck  at  him  with  his  hunting  whip,  but 

1878,      did  not  hit  him.  Upon  these  facts  the  magistrates  convicted  both  the 
Assault—    appellants,  and  inflicted  fines  upon  them.  The  question  for  us  tode- 

Jvsti/ication—  cide  is  whether,  under  the  circumstances,  such  conviction  was  right. 
Foxhunting.  Now,  one  of  the  first  points  raised  is  as  to  the  effect  of  the 
1  &  2  Will.  4,  c.  32,  but  I  must  confess  I  do  not  quite  understand 
the  meaning  of  the  question,  for  it  seems  to  me  that  statute  has 
really  no  application  to  this  case.  The  35th  section  merely 
provides  that  certain  of  the  foregoing  provisions  shall  not  extend 
to  persons  in  fresh  pursuit  of  a  fox ;  but,  as  the  exception  is 
limited  to  the  previous  provisions  of  the  Act,  and  as  those 
provisions  contain  nothing  about  foxes,  but  relate  only  to  game, 
and  as  sect.  31  has  no  application  here,  the  point  supposed  to 
arise  under  sect.  35  cannot  arise  at  all.  It  is  not  argued  now 
that  the  appellants  had  any  reasonable  claim  of  interest  in  the 
land  such  as  would  oust  the  magistrate's  jurisdiction,  so  we  come 
to  what  is  the  real  question  in  this  case— viz.,  whether  the  respon- 
dent was,  under  the  circumstances,  justified  in  resisting  the  entry 
on  the  "  Nineteen  Acres "  after  he  had  forbidden  the  entry  audit 
was  persisted  in.  It  has  been  popularly  supposed  that  foxhunting 
may  be  exercised  over  the  lands  of  any  person  without  his  consent, 
and  even  against  his  will,  and,  in  support  of  this  argument,  the 
case  of  Gundry  v.  Feltham  (ubi  sup.)  has  been  cited.  I  am  of 
opinion  that  no  such  right  exists.  Foxhunting  is,  no  doubt,  a 
most  valuable  and  interesting  sport,  but  it  must  be  carried  on  in 
subordination  to  the  general  rights  of  mankind,  and  the  ordinary 
and  well-established  laws  of  property,  according  to  which  you 
cannot  go  on  to  a  man's  land  without  his  leave  and  against  his 
will.  Questions  of  this  kind  do  not  often  arise,  because  in  the 
great  majority  of  cases  reasonable  terms  are  made  with  those 
upon  whose  land  it  is  necessary  to  go,  and  compensation  is 
provided  for  any  damage  done ;  but  when  such  questions  do  arise 
they  must  bo  treated  according  to  the  ordinary  rules  of  law.  As 
far  as  I  am  aware,  there  is  no  law  which  allows  a  whole  field  of 
foxhunters  to  ride  over  a  man's  grounds  or  fields  against  his  will. 
Such  a  supposition  arises  from  a  misunderstanding  of  Gundry  v. 
Feltham  (ubi  sup.) ;  but  that  case  is  different  to  the  present  one, 
for  there  the  plaintiff  admitted  upon  the  pleadings  that  what  was 
done  was  "  the  only  way  and  means w  of  killing  and  destroying 
the  fox,  and,  indeed,  Buller,  J.  bases  his  judgment  upon  that  very 
ground ;  and  that  is  the  only  point  which  Gundry  v.  Feltham 
decides,  and,  no  doubt,  where  it  is  admitted  that  no  other  means 
exist  for  destroying  the  fox,  such  a  defence  may  prevail.  Bat 
that  decision  afterwards  came  under  the  consideration  of  a  very 
great  authority  in  the  case  of  the  Earl  of  Essex  v.  Capel  (ubi  sup.), 
decided  by  Lord  Ellenborough  when  sitting  at  Nisi  Prius,  but  he 
had  had  his  attention  called  to  the  case  previously,  and  so  had 
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had  an  opportunity  of  looking  into  the  authorities  upon  the  sub-  Paul  and 
ject.  In  the  case  of  the  Earl  of  Essex  v.  Oapel  the  evidence  showed  another 
clearly  that  foxhunting  was  pursued  for  the  excitement  and  Sdmmkrbatks. 

accompaniments  of  the  chase,  although  incidentally  a  fox  might   

be  killed ;  and  Lord  Ellenborough,  during  the  course  of  the  1878- 
case,  pointed  out  that  there  was  a  very  great  distinction  between  Assault— 
foxhunting  pursued  as  a  pleasure  and  foxhunting  pursued  for  the  Justification— 
good  of  the  common  weal  and  in  order  merely  to  destroy  a  Fox  huntin9- 
noxious  animal :  and  he  goes  on  to  say  that  there  is  very  con- 
siderable doubt  whether  that  even  would  justify  a  trespass,  as  it 
was  a  doctrine  that  was  probably  based  on  a  mere  obiter  dictum  of 
Brooke,  J.  (Tear  Book,  12  Hen.  8,  pi.  9),  which  was  supposed  to 
decide  a  point  upon  which  it  had  no  bearing  whatever.  The 
dictum  of  Lord  Ellenborough  appears  to  me  to  be  perfectly 
correct,  but  it  is  not  necessary  for  me  to  decide  now  whether  the 
pursuit  of  a  fox  /or  the  sole  purpose  of  killing  a  noxious  animal 
would  justify  a  trespass ;  it  is  enough  for  me  to  show  that  the 
supposed  authority  of  the  case  in  the  Tear  Books  and  of  Gundry 
v.  Feliham  (ubi  sup.)  does  not  conflict  with  the  decision  of  Lord 
Ellenborough.    For  these  reasons,  I  am  of  opinion  that  a  man 
has  a  perfect  right  to  forbid  a  field  of  foxhunters  entering  upon 
his  land  in  pursuit  of  pleasure,  and  if  they  persist  in  doing  so  he 
is  justified  in  endeavouring  to  prevent  their  entry.    In  this  case 
the  conviction  was  right,  and  the  appeal  must  be  dismissed. 

Mkllob,  J. — I  am  of  the  same  opinion.  I  was  unaware  that 
the  1  &  2  Will.  4,  c.  32,  had  defined  game  for  the  purposes  of  that 
Act.  If  the  word  "game"  had  included  foxes  the  application  of 
sect.  31  might  have  had  unpleasant  consequences,  from  which 
foxhunters  could  only  have  been  extricated  by  the  terms  of 
sect.  35 ;  but,  under  any  circumstances,  sect.  35  oould  only  apply 
to  the  previous  provisions  of  the  Act,  and  could  not  justify  a 
trespass  in  the  course  of  hunting  a  fox.  That  question  has  been 
fully  discussed  bv  Lord  Coleridge,  and  with  his  observations  I 
entirely  agree.  Mr.  Cole  did  not  argue  that  the  sole  object,  or 
the  main  object,  of  foxhunting  was  to  destroy  a  noxious  animal, 
and  no  one  can  suppose  that  ladies  and  gentlemen  of  position  go 
down  to  Melton  to  kill  vermin.  I  entirely  concur  with  Lord 
Coleridge,  that  the  authority  of  Lord  Ellenborough  is  not  only 
consistent  with  law,  but  with  all  experience  and  common  sense. 
We  are  justified,  therefore,  in  saying  the  conviction  must  stand. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants,  Kingdon  and  Cotton,  for  Jolliffe, 
Crewkerne. 

Solicitors  for  respondent,  Reed  and  Lovell,  for  Reed  and  Oook, 
Bridgwater. 
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COMMON  PLEAS  DIVISION. 
Nov.  18  and  25,  1878 
(Before  Mr.  Justice  Grove,) 

Bent  v.  The  Wakefield  and  Babnsley  Union  Bank,  (a) 

Beward  for  information  leading  to  apprehension  of  criminal- 
Surrender  of  criminal — Information  of  surrender  and  confession 
sent  by  constable — Communication  of  material  facts  for  first 
time. 

A  reward  was  offered  to  any  person  giving  such  information  to  the 
superintendent  of  police  at  D.  as  should  lead  to  the  apprehension 
of  G.  G.  gave  himself  up  to  the  chief  constable  at  E.,  who, 
after  searching  the  Police  Gazette,  and  satisfying  himself  as  to 
G.ys  identity,  telegraphed  to  the  superintendent  at  D.,  "  Do  you 
hold  warrant  for  the  apprehension  of  G.  for  forgery  ?"  and 
received  a  telegram  in  return,  "  I  still  hold  warrant  for  0. 
and  should  like  him  to  be  apprehended"  Upon  that  the  chief 
constable  at  E.  apprehended  and  charged  him  and  he  was  ulti- 
mately convicted. 

Held,  that  the  chief  constable  at  E.  was  not  entitled  to  the  reward, 

G.  having  himself  given  the  information  leading  to  his 
apprehension. 

THIS  was  an  action  tried  before  Grove,  J.,  at  the  last  summer 
assizes,  at  Bristol,  and  reserved  by  him  for  further  con- 
sideration. It  was  an  action  brought  by  the  plaintiff,  who  was 
the  chief  constable  for  Exeter,  to  recover  a  reward  offered  by  the 
defendants  for  any  information  that  should  lead  to  the  apprehen- 
sion of  one  William  Glover. 

The  facts  proved  at  the  trial  are  tully  set  out  in  the  judgment 
Nov.  18. — A.  Charles,  Q.C.  (St.  Aubyn  and  Austin  with  him) 
for  the  plaintiff. — The  reward  is  offered  to  a  person  to  do  a 
specific  thing  which  has  been  done.  England  v.  Davidson  (11 
Ad.  &  E.  356)  is  an  authority  in  favour  of  the  plaintiff.  There 
are  numerous  examples  of  these  actions  being  maintained  by 
constables. 

H.  T.  Cole,  Q.C.  and  Tempter  for  the  defendant.— Such  an 

(a)  Reported  by  A.  H.  Bittlbston,  Esq.,  Barriator-ftt-Law. 
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action  as  this  is  against  public  policy.    The  case  of  England  v.  Bent 
Davidson,  cited  on  the  other  side,  is  really  in  our  favour.    Lord  Thb  ^akb_ 
Denman,  C.J.  says  there  :  "  I  think  there  may  be  services  which    field  and 
the  constable  is  not  bound  to  render,  and  which  he  may  there-  Babsslby 
fore  make  the  ground  of  a  contract.    We  should  not  hold  a  Union  Ba*k* 
contract  to  be  against  the  policy  of  the  law  unless  the  grounds  i878. 

for  so  deciding  were  very  clear This  was  clearly  a  case  within   

his  duty;  he  was  bound  to  apprehend  Glover.  [Grove,  J. — I  j^^~for 
should  like  some  authority  for  that ;  he  is  entitled  to  do  it,  but  is  apprehensive 
he  bound  to  ?]  Upon  the  undisputed  facts  of  this  case,  the 
plaintiff  did  nothing  to  earn  the  reward  ;  nobody  can  be  entitled 
to  it.  [Grove,  J. — Bent  was  a  carrier  of  information  to  Airton 
which  led  to  Glover's  apprehension.]  The  criminal  gave  the 
information  himself.  In  Comyn's  Digest  it  is  laid  down  that  a 
constable  may  arrest  on  suspicion.  The  result  showed  that  he 
ought  to  have  arrested  Glover,  and  if  he  did  not,  he  can  take  no 
advantage  by  not  having  done  so.  In  Gmvles  v.  Dunbar  (2  C.  & 
B.  565)  Abbott,  C.J.  says :  "  A  constable  is  obliged  to  act  if 
there  is  a  reasonable  charge  of  felony."  They  cited  also  Smith 
v.  Moore  (1  C.  B.  438),  Thatcher  v.  England  (3  C.  B.  254),  Lan- 
caster v.  Walsh  (4  M.  &  W.  16),  Snowdon  upon  Constables, 
p.  152. 

A.  Charles,  Q.C.  in  reply. — The  result  of  Thatcher  v.  England 
and  the  other  cases  cited  is  that  the  first  person  other  than  the 
criminal  who  gives  the  information  is  the  person  entitled  to  the 
reward.  The  head-note  to  Thatcher  v.  England  is  :  "  The  defen- 
dant, who  had  been  robbed  of  jewellery,  published  an  advertise- 
ment, headed  '  30Z.  reward/  "  describing  the  articles  stolen,  and 
concluded  thus :  "  The  above  sum  will  be  paid  by  the  adjutant 
of  the  41  st  Regiment,  on  recovery  of  the  property  and  convic- 
tion of  the  offender,  or  in  proportion  to  the  amount  recovered." 

A.  ,  a  soldier,  on  the  10th  day  of  June,  informed  his  sergeant  that 

B.  had  admitted  to  him  that  he  was  the  party  who  had  com- 
mitted the  robbery,  and  the  sergeant  gave  information  at  the 
police  station.  On  the  14th  the  plaintiff,  a  police  constable, 
learning  from  one  C.  that  B.  was  to  be  met  with  at  a  certain 
place,  went  there  and  apprehended  him.  The  plaintiff,  by  his 
activity  and  perseverance,  afterwards  succeeded  in  tracing  and 
recovering  nearly  the  whole  of  the  property,  and  in  procuring 
evidence  to  convict  B. :  Held,  that  the  plaintiff  was  not,  but  (per 
Tindal,  C.J.,  and  Cresswell,  J.)  that  A.  was,  the  party  entitled  to 
the  reward/1  [Grove,  J. — The  distinction  is  between  informa- 
tion given  to  the  authorities  or  the  person  offering  the  reward, 
and  mere  conversation  with  casual  persons.]  In  Smith  v.  Moore 
(ubi  sup.)  the  prisoner  was  in  custody ;  here  the  fact  whether 
he  was  in  custody  or  not  is  in  dispute ;  but  eliminate  that,  and 
the  two  cases  are  on  all  fours.  It  is  admitted  that  Airton  could 
not  claim  the  reward ;  but  that  Bent  could  is  clear,  if  he  had 
not  been  a  constable,  and  that  makes  no  difference.  Referring 
to  the  advertisement,  which  constitutes  the  terms  of  the  contract 
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Bm  here,  Bent  was  the  "  person  or  persons  giving  such  information 
The  Waxb-  *°  •^r*on*  superintendent  of  police,  Dewsbury,  or  to  Mr. 

field  amd    W.  Halls,  superintendent  of  police,  Wakefield,  as  "  led  "  to  the 
Babnsley   apprehension  of  the  said  William  Glover."    [Giiove,  J. — Suppose 
Union  Bawl  one  jonea  had  given  information  to  Bent,  and  then  Bent  had 
1*78.      written  to  Airton,  would  not  Jones  have  been  entitled  to  the 

t   reward  ?]    Probably  in  that  case  Bent  would  be  the  agent  of 

/kjjjjjj^  Jones.   A  police  constable  is  protected  in  arresting  a  criminal  on 
apprthentio*.  suspicion — a  layman  is  not  protected.    [Grove,  J. — Here  the 
man  yields  himself  up  to  the  law.] 

Cur,  adv.  xmlt. 


November  25. — Grove,  J. — This  case  was  tried  before  me  at 
Bristol,  at  the  last  summer  assize.    It  was  an  action  for  a  reward 
of  200Z.,  offered  in  a  published  handbill  by  the  defendants  in  the 
following  terms :— "  200Z.    Whereas,  on  the  26th  day  of  June 
last,  William  Glover,  shoddy  and  mungo  dealer,  of  Ossett, 
absconded  from  Ossett,  after  committing  various  forgeries  on 
several  manufacturing  firms  in  the  West  Riding  of  Yorkshire : 
Notice  is  hereby  given  that  the  above  reward  will  be  paid  to  any 
person  or  persons  giving  such  information  to  Mr.  W .  Airton, 
superintendent  of  police,  Dewsbury,  or  to  Mr.  W.  Halls, 
superintendent  of  police,   Wakefield,   as   will  lead   to  the 
apprehension   of  the   said    William   Glover. — West  Biding 
Police  Office,  Wakefield,  the  27th  day  of  July,  1877."  The 
plaintiffs  case,  on  which  my  judgment  must  be  founded,  was 
shortly  stated  as  follows : — On  the  30th  day  of  November,  1877, 
a  person  presented  himself  at  the  police  office,  Exeter,  and  on 
the  plaintiff,  the  chief  constable  for  Exeter,  being  sent  for,  the  ' 
man — who  was,  in  fact,  Glover — said,  according  to  the  plaintiff's 
evidence,  "  You  hold  a  warrant  for  me  :  I  am  wanted  for  forgery." 
The  plaintiff  asked  his  name,  and  who  he  was.    He  said,  "  You 
know  already,  and  hold  the  warrant."    Some  further  conversa- 
tion took  place.    The  plaintiff  said  he  appeared  out  of  his  mind, 
and  told  him  he  had  been  drinking,  and  recommended  him  to  go 
to  an  hotel.    The  plaintiff  left  him  in  a  private  room,  searched 
the  Police  Gazette,  and  found  the  name  "  William  Glover,  wanted  , 
for  forgery."    He  got  him  to  take  off  his  hat,  and  said,  "I  i 
satisfied  myself,  after  reading  the  Police  Gazette,  when  he  took  his  j 
hat  off."    The  plaintiff  then  telegraphed  to  Mr.  Airton,  superin-  j 
tendent,  at  Dewsbury,  "  Do  you  hold  warrant  for  the  apprehen-  j 
sion  of  William  Glover  for  forgery  ?  Wire  back.  Answer  paid;"  J 
and  received  a  telegram  in  return,  "  I  still  hold  warrant  for  J 
Glover,  and  should  like  him  to  be  apprehended."    Upon  that  the  1 
plaintiff  apprehended  and  charged  him,  and  he  was  ultimately 
convicted.    For  the  defendants  evidence  was  given  to  prove  that 
Glover  gave  his  name  before  the  telegram  was  sent;  and  also 
that  he  was  taken  into  custody  before  it  was  sent.    I  left  these 
two  questions  to  the  jury,  and  they  found  that  Glover  was  not  in 
custody  before  the  telegrams;  but  could  not  agree,  and,  after 
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being  looked  up,  were  discharged  as  to  the  first  question,  counsel  Bent 
agreeing  that  they  would  accept  the.  finding  on  the  second  for  T  wakb- 
thenurD  oses  of  the  case.    The  point  reserved  and  argued  before    field  and 
me  on  further  consideration  was,  whether  or  not  the  plaintiff  was  Babnslkt 
entitled  to  the  reward.    For  the  plaintiff  it  was  argued  that  he  Uwiow  Bawk* 
was  the  person  to  be  taken  to  have  given  the  information  leading  i^g. 

to  the  apprehension,  within  the  meaning  of  the  handbill.  For  the   

defendants,  that  the  criminal,  Glover,  had  given  the  information  i^rdfor 
himself ;  and,  secondly,  that,  on  grounds  of  public  policy,  the 
plaintiff  was  not  entitled  to  the  reward.    I  am  of  opinion  that 
the  defendants  are  entitled  to  judgment.    It  was  not  contended 
that  the  mere  fact  of  being  the  person  who  first  communicated 
with  Airton  would  be  sufficient  alone  to  entitle  the  plaintiff  to 
succeed,  supposing  the  information  to  have  been  given  to  the 
plaintiff  by  other  than  the  criminal  himself;  indeed,  the  very 
able  and  learned  counsel  for  the  plaintiff  said,  in  answer  to  me, 
though  I  do  not  wish  and  ought  not  to  tie  him  to  his  admission, 
that,  if  Glover  had  given  information  to  Airton,  Airton  would 
have  been  entitled  to  the  reward.    I  think  he  could  hardly  have 
avoided  such  admission.    Airton  and  Halls,  it  seems  to  me,  are 
perrons  mentioned  as  proper  to  be  communicated  with,  but  if 
the  information  had  been  given  direct  to  those  offering  the 
reward,  and  had  led  to  the  apprehension,  I  should  consider  that 
sufficient.    The  criminal  himself,  and  not  the  constable,  was,  I 
think,  here  the  person  who  gave  the  information  which  led  to  the 
apprehension.    In  Lancaster  v.  Walsh  (4  M.  &  W.  16),  where  no 
person  was  named  to  receive  the  information,  but  the  reward 
was  to  be  given  "  on  application  to  the  defendant,"  Parke,  B., 
says :  "  It  seems  to  me  that  any  communication  to  the  constable 
whose  duty  it  was  to  search  for  the  offender  was  within  the 
terms  of  the  handbill,  although  there  was  no  proof  of  a  commu- 
nication to  the  defendant  himself."    In  the  same  case  it  is  held 
by  the  same  learned  judge  that  "  the  party  who  first  gave  the 
information,  and  he  alone,  is  to  have  the  benefit."    And  Alder- 
eon,  B.,  says :   "  Information  means  the  communication  of 
material  facts  for  the  first  time."    It  appears  to  me  that  in  the 
present  case  the  first  information  given  to  a  person  authorised  to 
act  was  that  given  by  the  criminal  himself ;  and  although  he,  on 
grounds  of  public  policy,  might  not  be  entitled  to  the  reward, 
itQl,  where  a  constable,  who  may  apprehend  a  criminal,  is  the 
mere  channel  of  communication,  and  only  makes  inquiries  for 
file  purpose  of  satisfying  himself,  he  is  not  the  person  giving 
file  information  within  the  true  meaning  of  the  advertisement ; 
file  apprehension  is  not  the  consequence  of  the  constable's 
{■formation,  but  of  the  criminal  surrendering  himself  to  justice. 
To  use  the  words  of  Tindal,  C.J.  in  Thatcher  v.  England  (3  C.  B. 
164,  263),  "  the  clue  once  found,  the  plaintiff  in  apprehending 
Walker  did  no  more  than  his  ordinary  duty."    It  was  argued 
that,  in  the  case  of  Thatcher  v.  England  (ubi  sup.),  the 
first  information  was  given  by  the  criminal,  and  yet  the 


o 


212 


CRIMINAL  LAW  CA8E8. 


Bknt      person  who  communicated  that  information  was  held  to  be 
The  Wakx-        Party  entitled.    Bat  there  the  communication  by  the  criminal 
field  and    was  n°t  to  any  one  authorised  to  act  in  apprehending  or  procuring 
Barnslbt    his  apprehension,  but  to  a  person  whom  seemingly  he  considered 
Union  Bank.  a  friend,  for  the  purpose  of  borrowing  money  to  enable  him  to  go 
1878.      to  London  to  dispose  of  the  property  stolen.    The  communica- 

  tion  by  the  criminal  there  was  not  in  the  natnre  of  information  to 

jfa^JZfr  acted  upon  for  the  purpose  of  his  apprehension,  and,  had  the 
apprehension,  person  to  whom  it  was  made  kept  the  secret,  would  not  have  led 
to  the  conviction.  In  that  case  it  was  also  held  that,  though  the 
first  police  constable  to  whom  the  communication  was  made  by 
his  activity  and  perseverance  succeeded  in  tracing  and  recovering 
nearly  the  whole  of  the  property,  and  in  procuring  evidence  to 
convict  the  thief,  he  was  not  entitled  to  the  reward.  The  cases 
mainly  relied  on  for  the  plaintiff  were  England  v.  Davidson  (11 
Ad.  &  E.  856),  and  Smith  v.  Moore  (I  C.  B.  438).  The  first  of 
these  cases  bears  more  on  the  question  of  public  policy  than  on 
the  point  to  which  I  have  hitherto  adverted.  It  was  there  held, 
on  demurrer,  that  the  fact  of  the  person  giving  the  information 
being  a  constable  did  not  necessarily  disentitle  him  on  the  ground 
of  want  of  consideration,  it  being  his  duty  to  discover  and 
apprehend  felons,  or  on  grounds  of  public  policy.  In  that  case, 
the  averments  in  the  declaration  were  more  general,  viz.,  that  the 
plaintiff  did  give  such  information  as  led  to  the  conviction,  and 
in  the  plea  that  the  plaintiff  was  and  is  a  constable  of  the  district, 
and  that  it  was  his  duty  to  give  every  information  which  might 
lead  to  the  conviction,  and  to  apprehend  him.  The  short  judg- 
ment of  the  Court,  delivered  by  Lord  Denman,  is  as  follows: 
"  I  think  there  may  be  services  which  the  constable  is  not  bound 
to  render,  and  which  he  may  therefore  make  the  ground  of  a 
contract.  We  should  not  hold  a  contract  to  be  against  the  policy 
of  the  law,  unless  the  grounds  for  so  deciding  were  very  clear." 
All  that  that  case  decides  is  that  a  constable,  as  such,  is  not  dis- 
entitled to  a  reward  of  this  description,  or  necessarily  disentitled 
as  against  public  policy.  In  Smith  v.  Moore  (ubi  sup,)  the  plain- 
tiff, a  police  constable  then  temporarily  suspended,  apprehended 
a  burglar,  who,  after  his  apprehension,  voluntarily  confessed ;  the 
constable  was  held  entitled  to  the  reward.  There  is  in  that  case 
the  obvious  distinction  from  the  present,  that  the  confession  was 
made  after  apprehension  effected  by  the  person  claiming  the 
reward,  and  who  by  his  suspicions,  and  apprehending  on  the 
strength  of  them,  had  already  done  much,  and  in  the  judgment 
of  the  court  enough  to  earn  it.  On  the  question  of  public 
policy  I  am  bound  by  the  case  of  England  v.  Davidson  (ubi  sup) 
so  far  as  the  judgment  in  that  case  extends ;  and,  although  there 
may  be  some  distinction  as  to  this  point  between  that  case  and 
the  present,  yet,  in  deciding  a  case  on  the  ground  of  public 
policy,  the  decision  should  be  based  on  some  broad  principle, 
and  one  capable  of  general  application.  I  am  unable  to  see  any 
general  principle  other  than  that  argued  in  England  v.  Davidson 
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(ubi  sup.),  viz.,  that  a  constable  is  bound  by  his  duty,  the  Bin 
doty  of  his  office,  to  seek  for  criminals,  and  to  use  his  The  Wake- 
utmost  efforts  to  bring  them  to  justice.    There  are  strong    field  and 
arguments  of  expediency,  touching  the  administration  of  justice  Babnblky 
and  the  interests  of  tie  State,  why  constables  should  not  Uwiow  Bawm* 
be  allowed  to  receive  rewards.    The  expectation  of  rewards  1878. 
would  offer  great  temptation  to  delay  an  active  search,  by  - — 
which  delay  the  criminal  might  escape,  or,  in  a  case  like  the  j^j^J"^ 
present,  to  delay  taking  into  custody  a  criminal  who  gives  him-  apprehension. 
self  up,  so  that  the  constable  might  appear  to  use  exertions  to 
procure  complete  information  and  for  that  to  claim  the  reward. 
There  would  also  be  a  temptation,  particularly  to  those  constables 
in  the  detective  service,  to  look  to  bribes  or  to  seek  promises  of 
reward  from  persons  anxious  to  recover  their  property,  and 
unless  such  were  offered  to  be  inert  in  their  efforts.  But, 
although  the  judgment  in  England  v.  Davidson  (ubi  sup.)  does 
not  enter  upon  these  questions,  I  must  assume  they  were  present 
to  the  minds  of  the  judges  who  decided  that  case.  Whatever 
my  own  opinion  may  be,  it  seems  to  me  that  I  cannot  without 
over-subtle  refinement  apply  to  this  case  any  general  principle  of 
public  policy  which  is  not  involved  in  that  case,  and  that  the 
decision,  if  it  is  to  be  reviewed,  must  be  reviewed  in  a  court  of 
appeal.    The  first  point  is  sufficient  to  decide  this  case ;  and  I 
pre  judgment  for  the  defenda^ ' s  with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiff,  Olarhe,  Rawlins,  and  Olarke,  for 
E.  D.  Barton,  Exeter. 

Solicitors  for  the  defendants,  Torr,]  Janeway  and  Co.,  for 
Stewart  and  Son,  Wakefield. 
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NORTHERN  CIRCUIT. 
Liverpool  Winter  Assizes,  1879. 
Thursday,  February  13,  1879. 
(Before  Mr.  Justice  Lindley.) 

Reg.  v.  Hugh  Caret,  (a) 

Apprehension  by  a  police  constable  without  having  warrant  in  his 
possession — Murder  reduced  to  Manslaughter — Galliaid  v.  Lax- 
ton  (2  B.  8f  8.  363) ;  Cod  v.  Cabe  (45  L.  J.,  M.  C.  101) ;  Reey 
v.  Cox  (12  Cox  0.0.  4)  referred  to. 

THE  prisoner  was  indicted  for  the  murder  of  Sewell,  a  police- 
serjeant  at  St.  Helen's.  It  appeared  that  on  the  31st  day 
of  October,  1878,  one  Pickavance,  the  foreman  at  the  manufactory 
at  which  the  prisoner  had  worked,  obtained  a  warrant  from  the 
justices  for  the  apprehension  of  the '  prisoner  on  a  charge  of 
threatening  to  shoot  him.  This  warrant  lay  upon  the  desk  at  the 
police-station  at  St.  Helen's,  and  a  man  who  was  not  the 
prisoner  had  been  apprehended,  and  subsequently  discharged, 
owing  to  a  mistake  in  his  identity. 

Early  in  the  morning  of  the  1st  day  of  November,  the  prisoner, 
while  passing  along  a  street  with  something  evidently  buttoned 
up  in  his  coat,  was  stopped  by  the  deceased,  at  that  time  in  uni- 
form and  on  duty,  who  seized  him  by  the  collar  and  demanded  to 
know  what  he  had  in  his  coat.  Some  angry  conversation  and 
scuffling  ensued,  whereupon  the  prisoner  drew  a  revolver  from 
his  trousers  pocket  and  shot  Sewell,  the  police  constable,  dead. 

By  the  St.  Helen's  Improvement  Act,  1869,  sect.  257,  power 
is  given  to  constables  to  stop,  search,  and  detain  persons  reason- 
ably suspected  of  knowingly  having  or  conveying  anything 
stolen  or  unlawfully  obtained. 
Higgin,  Q.C.  and  Shand,  for  the  prosecution. 
Commins  and  Lumb  for  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution,  Commins,  for  the 
defence,  submitted  that  there  was  no  case  of  murder  to  go  to  the 
jury. 

Lindley,  J. — The  arrest  by  Sewell  was  illegal.  Cases  may  be 
imagined  where  the  absence  of  a  warrant  might  be  no  defence,  as 

(a)  Reported  by  R.  T.  Tidbwxll,  Esq.,  Barrister-At-Law. 
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where  the  murder  was  premeditated.    It  is  abundantly  clear  that  Rw. 

if  the  deceased  was  arresting  the  prisoner  on  Pickavance's  charge,  HuflH  qabbt 

he  was  exceeding  his  duty  by  acting  without  a  warrant ;  if  he  was   

arresting  him  under  the  powers  given  by  the  local  Act,  there  is  no  1878. 

evidence  from  which  the  jury  could  infer  that  the  deceased  reason-  Mwkr-- 

ably  suspected  the  prisoner  of  the  possession  of  stolen  goods,  and  illegal  appre- 

it  lay  on  the  prosecution  to  give  such  evidence.  hension. 

Prisoner  convicted  of  manslaughter,  and  sentenced  to 
twenty-five  years  penal  servitude. 


NORTHERN  CIRCUIT. 
Manchester  Winter  Assizes,  1878. 
(Before  Mr.  Justice  Manisty.) 
Liverpool  Spring  Assizes,  1879. 
(Before  Mr.  Justice  Lindlbt.) 

Reg.  v.  Adams,  (a) 

Indictment  framed  in  two  counts ;  In  the  second  count  one  assignment 
was  that  the  prisoner  swore  that  slve  had  not  had  connection  with 
a  "man"  Held,  by  Manisty,  J.,  that  the  evidence  of  only  one 
man  could  be  received;  by  Idndley,  J.,  after  consulting  with 
Lord  Justice  Thesiger,  that  the  evidence  of  several  men,  alleging 
that  they  had  had  connection  was  prisoner,  with  admissible. 

THE  prisoner  was  indicted  for  perjury  arising  out  of  the 
evidence  she  gave  at  the  May  Salford  Sessions,  1878, 
before  W.  H.  Higgin,  Q.C.,  chairman,  in  a  charge  of  indecent 
assault  against  a  fellow  railway  passenger. 
Leresche  and  Nash  for  prosecution. 
Addison  for  prisoner. 

The  prisoner,  Annie  Adams,  had  given  evidence  at  the  May 
Salford  Sessions,  1878,  to  the  effect  that  she  had  been  indecently 
innnnltnrl  in  a  railway  carriage  between  Reddish  and  Manchester, 

(a)  Reported  by  R.  T.  Temwbll,  Esq.,  Barriater-at-Law. 
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Rbo.  by  a  man  who  was  convicted  and  sentenced  to  two  years'  hard 
Adams.  labour. 

  At  the  trial  for  perjury  at  Manchester  Winter  Assizes,  1878, 

1878.  before  Manisty,  J.,  it  was  objected,  and  the  objection  held 
Indecent  ff00^  that  under  the  indictment  the  evidence  of  only  one  man 
assault—  that  he  had  had  criminal  connection  with  the  prisoner  previous 
Evidence,    to  May  last  could  be  received. 

After  two  days'  trial  the  jury  did  not  agree  and  the  prisoner 
was  discharged  on  bail. 

At  the  second  trial,  at  Liverpool  Spring  Assizes,  1879,  the  same 
objection  was  taken  but  overruled,  Mr.  Justice  Lindley,  after 
consulting  Lord  Justice  Thesiger,  states  that,  without  an  amend- 
ment, he  would  receive  the  evidence  of  more  than  one  man,  but 
would  grant  a  case  for  the  Court  of  Criminal  Appeal  if  necessary. 

After  a  second  two  days'  trial,  and  the  jury  had  been  locked 
up  for  several  hours,  they  were  discharged  and  the  prisoner 
again  admitted  to  bail. 


COURT  OF  CRIMINAL  APPEAL. 

Friday,  Dec.  6,  1878. 

(Before  Kelly,  C.B.,  Msllob,  J.,  Drnman,  J.,  Lindlxt,  J.,  and 

Baweins,  J.) 

Reo.  v.  Walter  Bbownlow.  (a) 

Larceny  Act  (24  8r  25  Vict.  c.  96),  *.  75 — Agent  receiving 
moneys — Direction  in  writing  to  apply  the  same — Embezzle- 
ment. 

The  prisoner  was  an  agent  employed  to  sell  goods  on  commission, 
and  as  soon  as  he  received  moneys  from  customers  he  was  to 
remit  them  to  his  employers.  During  the  employment,  the 
prosecutor  wrote  to  the  prisoner,  "  We  will  send  JET.,  B.,  and  P. 
their  bills  at  the  end  of  the  month  and  the  same  day  that  you 
receive  the  money  from  the  customers  you  must  remit  it  to  us.  We 
will  attend  to  your  order,  as  our  arrangements  were  to  remit  as 
soon  as  you  received  it,  as  you  said  they  would  not  pay  much 
before  the  20th  of  each  month." 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Held,  that  this  letter  was  not  a  direction  in  writing  as  to  the  R». 
application  or  disposition  of  moneys  received  by  the  prisoner  WAjJ^ 
within  the  meaning  of  sect.  /5  of  24     25  Vict.  c.  96.  Baownlow. 

CASE  reserved  for  the  opinion  of  this  Court  by  Fry,  J.  1378. 
The  indictment  contained  three  counts : —   

The  first  charged  the  prisoner  with  having  received  121.  12s.  E^£&*£ 
on  the  7th  day  of  February,  1878,  from  one  Edward  Wood,  and 
with  having  converted  the  same  to  his  own  use. 

The  second  count  charged  the  prisoner  with  having  received  a 
sum  of  81.  14s.  9d.  on  the  2nd  day  of  March,  1878,  from  one 
Birkhamshaw,  and  having  in  like  manner  converted  the  same  to 
his  own  use. 

The  third  count  charged  the  prisoner  with  the  receipt  of  a  sum 
of  Hi.  on  the  18th  day  of  February,  1878,  from  one  Hilton,  and 
having  converted  the  same  to  his  own  use. 

The  questions  for  decision  arise  under  the  75th  section  of  the 
24  &  25  Vict.  c.  96. 

It  appeared  from  the  evidence  that  Edward  Thorneycroft 
carried  on  business  in  partnership  with  his  brother  at  Chesterton 
in  Staffordshire,  as  a  brickmaker.  That  he  engaged  the  prisoner 
to  act  as  an  agent  in  Derby  in  October  1877.  That  the  duties  of 
the  prisoner  were  to  sell  goods  on  commission  at  5  per  cent. 
That  as  he  received  the  moneys  from  the  customers,  he  was  to 
remit  them  to  his  principals. 

It  appeared  further  that  in  the  course  of  business  he  sent 
orders  to  his  principals,  who  accordingly  supplied  the  goods  to 
the  customers. 

It  was  proved  that  the  three  sums  mentioned  in  the  indictment 
had  been  received  by  the  prisoner  in  respect  of  goods  supplied 
by  his  principals,  and  that  the  same  had  not  been  paid  or 
accounted  for  to  his  principals,  but  had  been  converted  by  him  to 
his  own  use. 

On  the  26th  day  of  November,  1877,  Thorneycroft  wrote 
to  the  prisoner  a  letter,  the  material  parts  of  which  are  as 
follows : — 

We  will  send  Mr.  Hand,  Mr.  Blood,  and  Mr.  Pemberton,  their  bills  at  the  end  of  the 
month,  and  the  same  day  that  70a  receive  the  money  from  the  customers  you  mast 
remit  it  to  us.  We  will  attend  to  your  order,  as  our  arrangements  were  to  remit  as 
soon  as  yon  received  it,  as  you  said  they  would  not  pay  much  before  the  20th  of  each 
month. 

Upon  this  state  of  facts  two  questions  arose :  First,  whether 
the  prisoner  had  been  intrusted  with  the  three  sums  of  money 
mentioned  in  the  indictment  or  any  of  them  within  the  meaning 
of  the  75th  section  of  the  24  &  25  Vict.  c.  96 ;  secondly,  whether 
the  letter  of  the  26th  day  of  November,  1877,  was,  within  the 
meaning  of  the  same  section,  a  direction  in  writing  to  apply,  pay, 
or  deliver  the  said  three  sums  or  any  of  them. 

The  prisoner  was  found  guilty  subject  to  this  case. 

I  submit  the  questions  for  the  decision  of  the  Court  for  Crown 
Cases  Reserved. 
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Rbo.         jw  j,  appended  to  the  case  the  following  memorandum  : 
Walter        "  ^e  questions  turn  upon  the  construction  of  the  75th  section 
Beowwlow  of  the  24  &  25  Vict.  c.  96.    It  seems  to  me  open  to  question 
"— ■      whether  the  prisoner  can  be  considered  to  have  been  intrusted 
with  the  money. 

Embezzlement     "  1 .  The  general  drift  of  the  75th  section  seems  to  show  that  it  is 
—Evidence,  intended  to  apply  rather  to  agents  to  pay  than  to  agents  to  receive 
money. 

"2.  The  direction  in  the  present  case  to  pay  to  the  principal 
shows  that  the  principal  did  not  treat  himself  as  having  received 
the  money.  Can  a  man  who  has  not  been  in  possession  of  money 
trust  another  with  it  ? 

"  3.  If  the  direction  had  been  to  receive  from  €  A/  and  to  pay 
to  '  B.'  the  case  might  have  been  different ;  because  there  the 
transaction  may  be  deemed  to  be  of  a  twofold  character,  viz., 
first,  a  constructive  receipt  of  the  money  by  the  principal; 
secondly,  an  intrusting  of  the  same  money  to  the  agent  to  pay. 
But  here  the  direction  being  simply  to  pay  to  the  principal,  the 
second  part  of  the  transaction  which  would  have  brought  it 
within  the  scope  of  the  section  is  wanting. 

"  4.  The  language  of  this  section  with  regard  to  the  agent  being 
intrusted  must  be  contrasted  with  the  language  of  the  68th 
section,  where  money  in  the  position  of  that  now  in  question  is 
described  as  having  been  delivered  to,  or  received,  or  taken  into 
possession  by  the  person  receiving  it. 

"  5.  It  appears  to  me  doubtful  whether  the  Legislature  were 
minded  to  make  the  misapplication  of  all  moneys  received  by  one 
person  to  the  use  of  another,  in  respect  of  which  a  written 
direction  had  been  given,  criminal. 

"  See  Beg.  v.  Tatlock  (2  Q.  B.  Div.  157 ;  13  Cox  0.  C.  328), 
particularly  the  judgment  of  Amphlett,  B." 

Horace  Smith  for  the  prisoner. — The  conviction  cannot  be 
sustained.  The  indictment  against  the  prisoner  was  not  for 
embezzlement,  but  for  converting  moneys  which  had  been 
intrusted  to  him  with  a  direction  in  writing  to  apply  the  same, 
under  the  24  &  25  Vict.  c.  96,  s.  75.  The  learned  counsel,  having  j 
read  Fry,  J.'s  observations  on  the  memorandum  to  the  case,  was  j 
stopped  by  the  Court. 

Vesey  Fitzgerald  for  the  prosecution.  —  The  conviction  was 
right.  The  case  finds  that  the  prisoner  was  an  agent  to  the  pro- 
secutors, and  the  letter  of  the  26th  day  of  November,  1877,  from 
the  prosecutors  was  a  written  direction  to  him  as  to  the  applica- 
tion of  all  moneys  he  might  receive  for  them.  Sect.  75  says : 
"  Whosoever  having  been  intrusted/'  it  does  not  say  "  by  the 
employer/'  but  leaves  it  generally,  "an  agent  having  been 
intrusted and  here  the  prisoner  was  intrusted  with  the  money 
by  the  prosecutor's  customers.  Then  the  letter  supplies  the 
direction  what  he  was  to  do  with  it,  viz.,  to  remit  the  money  the 
same  day  that  he  received  it  to  his  employers.  [Denman,  J." 
The  letter  amounts  to  no  more  than  an  intimation  that  as  soon  as 
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he  has  received  any  moneys  he  is  to  remit  them  on  the  same  day.]  Rbq- 
The  direction  in  this  letter  is  quite  as  specific  as  that  in  Reg.  v.  wamir 

Christian  (L.  Rep.  2  C.  C.  R.  94;  12  Cox  C.  C.  502).  [Mellor,  Brownlow. 
J. — No;  there  the  prisoner  received  a  specific  sum  of  836Z.  to  — - 

apply  in  payment  of  certain  shares.    This  was  embezzlement  if  a   ; 

Criminal  offence  at  all.]  Embezzlement 

Kelly,  C.B. — I  am  of  opinion  that  this  conviction  must  be  —  Evidence. 
quashed.  In  the  cases  cited  the  prisoners  were  intrusted  by  the 
prosecutors  with  moneys,  with  specific  directions  how  to  apply 
them ;  but  in  the  present  case  there  was  no  written  direction  at 
all  which  specifically  applies  to  the  moneys  mentioned  in  this 
indictment. 

Mkllor,  J.— I  am  of  the  same  opinion.  This  is  not  a  case 
within  the  24  &  25  Vict.  c.  96,  s.  75.  The  reasons  given  by 
Pry,  J.  show  very  satisfactorily  that  the  prisoner  ought  to  have 
been  acquitted. 

Djshman,  J. — I  am  of  the  same  opinion.  The  only  question  is 
whether  the  letter  was  a  direction  in  writing  within  the  meaning 
of  sect.^  75  of  the  24  &  25  Vict.  c.  96  ?  I  think  it  is  very 
doubtful  whether  the  letter  was  ever  intended  to  apply  to  any 
other  than  the  three  named  persons'  accounts.  At  all  events  it 
is  ambiguous,  and,  in  the  absence  of  any  finding  by  the  jury  to 
that  effect,  I  do  not  feel  justified  in  holding  that  it  did  so  apply. 
The  arrangements  referred  to  in  the  latter  part  of  the  letter  may 
have  been  by  parol  for  all  we  know. 

Likdlby,  J. — I  am  of  the  same  opinion.  Two  questions  are 
reserved  for  us :  (1)  Whether  the  prisoner  had  been  intrusted 
with  any  of  the  sums  of  money  mentioned  in  the  indictment 
within  the  meaning  of  the  75th  section.  Upon  that  question  I 
am  of  opinion  that  he  was  not.  (2)  Whether  the  letter  was  a 
direction  in  writing  to  apply,  pay,  or  deliver  any  of  them  within 
sect.  75.  I  think  it  was  not ;  it  is  too  ambiguous,  and  I  am  dis- 
posed to  think  that  it  referred  to  the  three  customers  previously 
mentioned  in  the  letter. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  letter  is  ambiguous 
in  its  terms,  but,  assuming  that  it  does  apply  to  all  sums  of 
money  received  by  the  prisoner  on  the  prosecutor's  account,  the 
case  is  not  within  sect.  75,  which  only  applies  in  my  judgment 
where  the  agent  has  been  intrusted  by  his  employer  with  money 
accompanied  by  a  direction  in  writing  how  to  apply  it,  and  not 
where  the  agent  receives  the  money  from  a  third  person  on 
behalf  of  his  master  as  in  this  case. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  16,  1878. 

(Before  Kelly,  C.B.,  Dknman,  J.,  Lindley,  J.,  Manisty,  J.,  and 

Hawkins,  J.) 

Reg.  v.  Tbeadgold.  (a) 
Jurisdiction —  Venue— Embezzlement. 

It  was  the  duty  of  the  prisoner,  a  commercial  traveller,  to  remit 
daily  to  his  employers,  who  resided  in  London,  the  moneys  which 
he  collected,  without  reduction.  The  prisoner,  on  the  1st  and 
2nd  of  March,  1878,  collected  at  Newark  two  sums  of  money  which 
he  did  not  remit  or  account  for  till  the  first  week  in  A pril,  when 
one  of  his  employers  went  to  Grantham,  where  the  prisoner 
resided,  saw  him,  and  taxed  him  with  receiving  moneys  and  not 
accounting  for  them.  The  prisoner  then  and  there  handed 
to  his  employer  a  list  of  moneys  he  had  collected  and  not 
accounted  for,  including  the  above  two  sums.  There  was  no  evidence 
that  the  prisoner  returned  from  Newark  (which  is  within  easy 
access  of  Grantham)  to  Grantham  on  either  of  the  days  or  at 
what  times  of  the  days  he  received  the  two  sums  of  money.  He 
was  indicted  and  convicted  at  the  borough  of  Grantham  Quarter 
Sessions  for  embezzling  the  above  two  sums  of  money* 

Held,  that  the  conviction  was  bad,  as  there  was  no  evidence  of  any 
embezzlement  within  the  borough  of  Grantham. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  the  borough  of  Grantham,  Notts. 
The  prisoner  was  tried  before  me  at  the  Sessions  held  for  the 
borough  of  Grantham,  on  the  23rd  day  of  July,  1878,  on  an 
indictment  charging  him  with  having  in  the  borough  of  Gran- 
tham embezzled  the  several  sums  of  21.  5*.  and  61.  lis.  6d. 
respectively,  the  property  of  Nathan  Defries  and  another,  his 
masters. 

The  prisoner  was  employed  by  the  prosecutors  as  a  commercial 
traveller,  under  a  written  agreement,  by  which  he  was  bound  to 
remit  daily,  without  any  reduction  whatsoever,  any  moneys 
collected  by  him  on  their  account. 

(a)  Reported  by  John  Thompson,  Esq.,  Barriater-At-Law. 
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On  the  1st  and  2nd  day  of  March,  1878,  the  prisoner  being  then  Rre. 
at  Newark,  in  the  course  of  his  occupation  as  commercial  traveller,  fj^^^ 

received  on  account  of  his  masters  the  sum  of  21.  5s.  from  one   

H.  Slater,  and  the  sum  of  61.  lis.  6d.  from  Thomas  Edwards  1878. 
respectively.    He  never  accounted  to  them  for  the  money,  or  j^^^J^,^ 
informed  them  that  he  had  received  it  except  as  hereafter  stated.  —Venue* 

It  was  proved  that  the  prisoner  resided  at  Grantham,  but  there 
was  no  evidence  to  show  that  he  returned  to  Grantham  on  either 
of  the  days,  or  at  what  time  on  the  respective  days  he  received  the 
said  several  sums  of  money. 

It  was  within  the  knowledge  of  the  jury  that  Newark  was 
fourteen  and  three-quarter  miles  from  Grantham,  and  within  easy 
access  of  it  by  train,  although  no  formal  proof  was  given  of  the 
fact. 

In  the  first  week  in  April,  1878,  Nathan  Defries,  one  of  the 
prisoner's  employers,  proceeded  to  Grantham  and  had  an  inter- 
view with  the  prisoner  there ;  and,  on  taxing  him  with  receiving 
money  on  account  of  his  employers  which  he  had  not  accounted 
for  to  them,  the  prisoner  handed  to  the  said  Nathan  Defries  a  list 
of  amounts  he  had  received  and  not  accounted  for,  in  which  list 
the  two  items  of  27.  5s.  and  61.  lis.  6d.  appeared. 

Upon  the  above  facts  it  was  contended,  on  behalf  of  the 
prisoner,  that  the  indictment  failed  of  proof,  the  embezzlement,  if 
embezzlement  there  was,  having  been  committed  at  Newark  in 
the  county  of  Nottingham,  where  the  money  was  received  and 
appropriated  by  him,  and  not  at  Grantham  in  the  county  of 
Lincoln. 

On  the  part  of  the  prosecution  it  was  contended  that  the  venue 
was  well  laid  at  Grantham,  the  offence  having  been  commenced 
at  Newark  and  completed  at  Grantham ;  and  that,  by  virtue  of 
the  statute  7  &  8  Geo.  4,  c.  64,  s.  12,  a  person  may  be  tried  either 
in  the  county  in  which  he  began,  or  that  in  which  he  completed 
the  offence. 

I  overruled  the  objection,  holding  that,  as  the  prisoner  lived  at 
Srantham,  but  a  short  distance  from  Newark,  there  was  evidence 
from  which  the  jury  might  infer  that  the  prisoner  would  return 
borne  from  Newark  on  the  day  he  received  the  money;  and  that, 
is  it  was  his  duty  to  remit  daily  the  money  he  collected,  the 
failure  to  do  so  was  sufficient  evidence  of  embezzlement,  and  I 
declined  to  withdraw  the  case  from  the  jury. 

The  prisoner  was  found  guilty,  and  I  passed  sentence  upon 
him,  reserving  the  point  as  to  the  venue,  and  admitting  him  to 
bail  pending  the  decision  of  it  by  the  court. 

The  question  reserved  is  whether,  under  the  circumstances 
above  disclosed,  the  venue  was  well  laid  in  Grantham.  If  the 
Court  should  be  of  opinion  that  it  was,  the  conviction  to  stand; 
or,  if  of  the  contrary  opinion,  to  be  quashed. 

Wm.  John  Ewins  Bennett. 


W.  J.  Smith  for  the  prisoner.- 


.—There  was  no  evidence  that  the 
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Rbo.  prisoner  returned  to  Grantham  before  the  first  week  in  April, 

Trkaugold.  an^  ^e  r©ceipt  of  the  moneys  was  a  month  previously  at  Newark. 

  The  alleged  embezzlement  consisted  in  the  fact  of  non-accounting, 

1878.  bat  at  Grantham  he  did  account  for  the  receipt  of  the  moneys 

EmUzzkmaa  ^     *jrue        ^  was  ^         *°  ^ave  ^^ted  daily  the  moneys 
Venue.     ne  had  collected  without  any  reduction,  and  it  does  not  appear 
that  he  was  ever  at  Grantham  between  the  time  of  receiving  the 
money  and  the  first  week  in  April.    [Hawkins,  J. — The  only 
statement  in  the  case  bearing  on  this  is,  that  the  prisoner  lived 
at  Grantham.    Denman,  J. — Where  did  the  prisoner  feloniously 
appropriate  the  moneys  to  his  own  use  ?]    From  the  case  it  is 
impossible  to  say,  but  it  does  not  appear  that  he  did  so  appropriate 
them  at  Grantham.    [Kelly,  C.B. — It  lies  on  the  prosecution 
to  show  that  the  embezzlement  took  place  at  Grantham.]  The 
cases  of  Reg.  v.  Rogers  (14  Cox  C.  C.  22 ;  47  L.  J.  11,  M.  C), 
and  Reg.  v.  Murdoch  (2  Den.  0.  C.  298 ;  5  Cox  C.  C.  360)  were 
then  cited.    In  the  present  case  the  evidence  pointed  to  an. 
embezzlement  at  Newark,  if  there  was  any  embezzlement  at  aft, 
but  there  was  no  evidence  of  any  embezzlement  at  Grantham. 

No  counsel  appeared  to  argue  for  the  prosecution. 

Kelly,  C.B. — This  conviction  must  be  quashed.    There  was 
no  evidence  at  all  which  showed  the  completion  of  the  offence  of 
-  embezzlement  at  Grantham.    It  is  quite  consistent  with  the  faots 
stated  in  the  case  that  there  was  probably  an  act  of  embezzlement 
at  Newark,  but  even  that  is  not  clear.    The  case  states  that  t>"fce 
prisoner  resided  at  Grantham,  and  that  there  was  no  evidence  to 
show  that  he  returned  to  Grantham  on  either  of  the  days  I0 
received  the  several  sums  of  money.    It  further  states  that  ™ 
the  first  week  of  April  one  of  the  prisoner's  employers  proceed^ 
to  Grantham  and  had  an  interview  with  the  prisoner,  and  tax:^ 
him  with  receiving  moneys  which  he  had  not  accounted  for  to 
them,  and  that  the  prisoner  handed  to  him  a  list  of  amounts  he 
had  received  and  not  accounted  for,  in  which  list  the  two  items 
charged  in  the  indictment  appeared,  and  there  the  evidence 
stops.    It  is  impossible  to  say  upon  these  facts  that  there  was 
any  evidence  of  embezzlement  at  Grantham,  and  therefore  under 
the  circumstances  the  conviction  must  be  quashed. 

Denman,  Lindley,  Manisty,  and  Hawkins,  JJ.,  concurred. 

Conviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Nov.  16,  1878. 

(Before  Kelly,  C.B.,  Denman,  J.,  Lindley,  J.,  Manisty,  J.,  and 
Hawkins,  J.) 

Rig.  v.  Thomas  Hughes,  (a) 
Txirceny — Recent  possession — Evidence  for  the  jury. 

4  bag  was  left  by  the  owner  on  a  Saturday  night  near  to  a  place 
where  the  prisoner  and  two  other  persons  were  at  the  time.  The 
prisoner  passed  by  the  place  on  his  way  home,  and  shortly 
afterwards  one  of  the  other  two  persons  followed  in  the  same 
direction.  That  person  and  the  prosecutor  then  met  the  prisoner 
coming  back  to  his  home  from  the  opposite  direction,  and  being 
questioned  he  denied  all  knowledge  of  the  bag,  and  said  that  he 
nod  been  in  the  neighbouring  wood  for  firewood.  The  wood,  tlie 
prisoners  cottage,  and  some  disused  farm  buildings  near  it 
were  then  searched,  without  success.  On  the  Monday  morning, 
the  bag  was  found  in  a  hayloft  in  one  of  the  disused  farm 
buildings  near  to  the  highway.  There  was  no  door  to  it  and 
passers-by  had  easy  access  to  it.  The  prisoner  was  then  taken 
into  custody  for  stealing  the  bag,  and  said  to  the  constable,  after 
previously  denying  he  had  taken  the  bag,  "  I  suppose  I  slmll  get 
a  month  for  this,"  and  made  use  of  some  other  words  of  no 
more  definite  meaning. 

The  chairman  left  all  the  facts  to  the  jury  as  evidence  from  which 
they  might  infer  that  the  prisoner  had  had  possession  of 
the  bag,  and  directed  them,  if  they  found  so,  to  treat  the  case 
as  one  of  recent  possession. 
HeW,  that  the  Chairman's  ruling  was  wrong,  and  that  he  ought  to 
have  directed  an  acquittal. 

AT  the  General  Quarter  Sessions  of  the  peace  for  the  county 
of  Denbigh,  holden  at  Denbigh  on  the  11th  day  of  April, 
1878,  the  prisoner  was  indicted  for  stealing  a  bag  containing  a 
^mber  of  articles,  the  property  of  one  David  Vaughan. 
It  was  proved  at  the  trial  that  a  few  minutes  before  the  bag 

(a)  Reported  by  John  Thompson,  Eeq.,  Barrifiter-at-Law. 
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Rbo.  was  missed,  which  was  about  10  p.m.,  on  Saturday,  the  12th 

Thomas  °^  ^anuai7'  1878,  the  prisoner  and  two  other  men,  named 

Hughe&  Thomas  Bagnall  and  William  Bagnall,  were  near  a  wall  by  the 

  road  side  on  which  it  had  been  placed  by  the  prosecutor's  wife 

1878-  while  she  went  into  a  shop  close  by,  but  none  of  the  three  men 

Larceny—  were  seen  in  possession  of  the  bag  at  that  or  any  other  time. 

Recen  t  posses  The  prisoner  passed  the  wall,  where  the  bag  was  placed,  on 

*'??~  his  way  home,  and  shortly  afterwards  William  Bagnall  followed 

Evidence.  .  '     -..  J  ° 

him  in  the  same  direction. 

After  passing  the  prisoner's  cottage,  William  Bagnall,  and 
the  prosecutor,  David  Yaughan,  met  the  prisoner  coming  back 
to  his  cottage  from  the  opposite  direction.  When  questioned, 
the  prisoner  denied  all  knowledge  of  the  bag,  and  stated  that  he 
had  been  into  a  neighbouring  wood  to  fetch  firewood. 

It  was  proved  on  cross-examination  that  the  owner  of  this 
wood  allowed  his  workpeople  to  collect  firewood  for  their  own 
use  there,  and  also  that  the  prisoner  had  formerly  worked  for 
him,  but  was  not  doing  so  at  the  time  in  question. 

William  Bagnall  and  the  prosecutor  David  Yaughan,  in 
company  with  the  prisoner,  searched  the  wood,  the  prisoner's 
cottage,  and  some  disused  farm  buildings  at  the  back  of  his 
cottage  for  the  bag,  which  could  not  be  found. 

On  the  Monday  following  the  bag  was,  however,  found  by  the 
police  constable  in  an  old  hayloft,  in  one  of  the  disused  farm 
buildings  mentioned  above. 

These  disused  buildings,  including  the  hayloft,  belonged  to 
an  adjoining  farm  in  the  occupation  of  a  person  of  the  name 
of  Griffith,  and  were  not  connected  with  the  prisoner's  cottage  or 
garden  otherwise  than  that  he,  as  well  as  others,  had  access  to 
them.    The  hayloft  had  no  door,  and  was  near  the  high  road. 

The  prisoner  was  a  farm  labourer,  and  had  worked  in  the 
neighbourhood  all  his  life,  but  there  was  no  evidence  of  his 
having  worked  for  the  aforesaid  Griffith  or  on  his  farm. 

When  the  bag  was  found,  the  constable  took  the  prisoner  to 
the  police  station  at  Ruabon,  a  distance  of  between  four  and  five 
miles.  On  their  way  there  the  prisoner,  having  previously 
denied  to  the  constable  that  he  had  committed  the  robbery,  said, 
"  Well,  it's  no  use,  I  suppose.  I  suppose  I  shall  get  a  month 
for  this.  What  do  you  think  ?  "  He  added,  "  Some  people  get 
more  than  others,  and  afterwards  said,  "  It's  very  odd ;  people 
get  transported,  and  when  they  come  back  they  begin  the  same 
things  again." 

I  told  the  jury  that  in  a  case  of  larceny,  after  proving  that 
the  goods  were  stolen,  proof  that  they  were  found  in  the 
possession,  or  under  the  control  of  the  prisoner  shortly  after- 
wards, and  that  ho  did  not  give  a  satisfactory  account  of  the 
manner  in  which  he  came  by  them,  is  good  presumptive  evidence 
of  the  prisoner  having  stolen  them.  I  directed  the  jury  to  apply 
this  rule  to  the  present  case,  and  to  take  the  evidence  and  the 
whole  of  the  circumstances,  together  with  the  prisoner's  state- 
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into  their  consideration,  and  say  whether  he  was  guilty  or 
not  guilty  of  the  offence  charged  against  him. 

The  counsel  for  the  prisoner  took  exception  to  this  direction 
on  the  ground  that  there  was  no  evidence  to  go  to  the  jury  to 
show  that  the  bag  was  ever  in  the  possession  or  under  the  control 
of  the  prisoner,  so  as  to  raise  a  presumption  of  his  guilt  from  his 
not  giving  any  account  of  it. 

I  declined  to  alter  my  direction  to  the  jury,  being  of  opinion 
that,  under  all  the  circumstances,  there  was  evidence  sufficient  to 
justify  my  direction,  and  the  application  of  the  above  rule  so  as 
to  nose  a  presumption  of  the  prisoner's  guilt. 

The  jury  found  him  guilty,  and  he  was  admitted  to  bail  to 
ippear  to  receive  judgment  at  the  Quarter  Sessions  of  the  Peace 
tibe  holden  for  the  county  of  Denbigh  when  called  upon. 

The  opinion  of  the  Court  for  the  Consideration  of  Crown 
Oues  Reserved  is  requested  whether  there  was  any  evidence 
Which  ought  to  have  been  left  to  the  jury  that  the  bag  had  been 
m  the  possession  or  under  the  control  of  the  prisoner,  so  as  to 
Jtoake  the  aforesaid  rule  applicable  to  this  case. 

IF  the  Court  should  be  of  opinion  that  there  ^vas  any  such 
evidence  for  the  jury,  the  conviction  to  stand ;  if  of  a  contrary 
opinion,  to  be  quashed. 

Thomas  Hughes,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 
Killt,  C.B. — The  question  reserved  for  our  decision  is  whether 
was  any  evidence  which  ought  to  have  been  left  to  the  jury 
t^tttthe  bag  had  been  in  the  possession  of  the  prisoner,  or  under 
tt»  oontrol  of  the  prisoner,  so  as  to  make  the  rule  alluded  to 
*pplioable  to  this  case.    We  can  find  no  evidence  that  the  bag 
been  in  the  possession  of  the  prisoner  or  under  his  control ; 
*nd  therefore  the  conviction  must  be  quashed. 

Demur,  J. — I  am  of  the  same  opinion.  If  the  case  had  been 
Wk  in  a  different  way  to  the  jury  there  might  have  been  some- 
thing for  them  to  consider,  viz.,  the  statements  made  by  the 
prisoner  to  the  police  constable.  But  with  respect  to  the 
faction  of  the  Chairman,  that  the  jury  might  proceed  to 
Wonder  the  case  on  the  basis  of  the  doctrine  of  recent  posses- 
ion, there  was  no  evidence  at  all  of  any  possession  by  the 
prisoner.  The  jury  must,  therefore,  have  been  misled,  and  the 
oonriction  cannot  be  sustained. 
ILunsTYj  Lindlst,  and  Hawkins,  JJ.  concurred. 

Conviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Nov.  16,  1878. 

(Before  Kelly,  C.B.,  Dinman,  J.,  Lindliy,  J.,  Manisty,  J., 
and  Hawkins,  J.) 

Reg.  v.  Obton  and  others,  (a) 

Prize  fight — Combatants  with  gloves  on — Sparring  match. 

Divers  persons  assembled  in  a  room,  entrance  money  being  paid, 
to  witness  a  fight  between  two  persons.  The  combatants  fought 
in  a  ring  with  gloves,  each  being  attended  by  a  second,  who 
acted  in  the  same  way  as  a  second  at  prize  fights.  The  comba- 
tants fought  for  about  forty  minutes  with  great  ferocity,  and 
severely  punished  each  other.  The  police  interfered  and  arrested 
the  defendants,  who  were  among  the  spectators. 

Upon  the  trial  of  an  indictment  against  them  for  unlawfully 
assembling  together  for  the  purpose  of  a  prize  fight,  the  Chairman 
directed  the  jury  that,  if  it  was  a  mere  exhibition  of  skill  in 
sparring,  it  was  not  illegal ;  but,  if  the  parties  met  intending  to 
fight  till  one  gave  in  fi'om  exhaustion  or  injury  received,  it  was 
a  breach  of  the  law  and  a  prize  fight,  whether  the  combatants 
fought  in  gloves  or  not,  and  left  it  to  the  jury  to  say  whether  it 
was  a  prizefight  or  not. 

Held,  that  the  jury  were  properly  directed. 

THE  following  case  was  reserved  by  Sir  Frederick  Thomas 
Fowke,  Bart.,  Chairman  of  the  General  Quarter  Sessions  of 
the  Peace  for  the  county  of  Leicester : 

John  Orton,  William  Burrows,  Alfred  Greenfield,  Henry 
Wilkinson,  Charles  Orton,  George  Orton,  James  Westerman, 
Edward  Bodycott,  William  Cave,  Thomas  Hall,  George  Hardy, 
Henry  Stokes,  Joseph  Collins  (alias  Tug  Wilson),  and  William 
Henry  Neale  were  tried  before  me  at  the  General  Quarter  Ses- 
sions of  the  peace  for  the  county  of  Leicester,  held  on  the  15th 
day  of  October,  1878,  for  assembling  together  for  the  purpose  of 
a  prize  fight. 

The  indictment  contained  six  other  counts,  three  of  them  for 
(a)  Reported  by  John  Thompson,  Esq.,  BarrUter-at-Law. 
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assaulting  police  constables  in  the  execution  of  their  duty,  and  Rw. 
three  other  counts  for  common  assaults  on  the  same  constables.   Q  *• 

It  was  given  in  evidence  that  the  defendants  had  assembled,  others. 

together  with  others  to  the  number  of  a  hundred  and  upwards,  in   

a  room  in  a  vacant  building  which  they  had  taken  possession  of  1878- 
without  the  consent  of  the  owner ;  that  one  shilling  entrance  was  /v««  fight 
charged  to  each  person  ;  that  then  the  door  was  barricaded  to 
prevent  access  by  the  police  or  any  other'  person ;  that  the  two 
defendants  Orton  and  Burrows  were  the  combatants.  Bach  was 
stripped  to  the  waist,  a  space  roped  in  for  a  ring,  and  each 
combatant  was  attended  by  his  second,  on  whose  knee  he  sat  in 
the  intervals  during  the  fight,  and  was  sponged  and  fanned  by 
him  after  the  usual  custom  in  prize  fights. 

It  was  proved  by  an  eye-witness  that  the  men  fought  with 
great  ferocity,  in  the  words  of  this  witness,  "  like  bulldogs  that 
each  was  severely  punished,  and  that  the  fight  had  lasted  for 
nearly  forty  minutes  when  the  police  came  up,  brought  there  by 
information  of  what  was  going  on,  and  by  a  large  and  disorderly 
crowd  who  had  assembled  on  the  road  outside  the  building 
attracted  by  what  was  going  forward. 

The  police,  after  great  resistance,  during  which  the  assaults 
before  mentioned  were  committed,  forced  an  entrance  into  the 
room  through  the  windows,  when  those  present  attempted  to 
escape  in  any  way  they  could,  by  door  or  window.  The  two 
combatants  and  the  other  twelve  defendants  were,  however, 
arrested. 

It  was  found  that  each  combatant  was  severely  punished,  and 
one  of  them  had  his  ear  bitten  through.  They  were  highly 
exasperated  with  each  other,  each  calling  the  other  a  coward,  and 
taunting  each  other  with  unfair  fighting  so  much  that,  even  after 
they  were  arrested  and  in  the  custody  of  the  police,  they  were  with 
difficulty  prevented  from  closing  with  each  other  and  renewing  the 
fight. 

The  fight  was  for  money,  and  one  of  the  defendants  told  the 
policeman  who  had  him  in  charge,  "  You  have  done  me  out 
of  71." 

The  learned  counsel  for  the  defence  contended  that  this  was  a 
sparring  match  fought  in  gloves,  according  to  well-known  rules, 
and,  on  the  authority  of  the  case  of  Beg.  v.  Young  (10  Cox  C.  C. 
371)  (a)  was  no  offence  at  law. 

I  directed  the  jury  that  this  was  a  correct  definition  of  the  law, 
if  it  were  a  mere  exhibition  of  skill  in  sparring ;  but  that,  if  the 
parties  met  intending  to  fight  till  one  gave  in  from  exhaustion  or 
injury  received,  it  was  a  breach  of  the  law,  and  a  prize  fight, 
whether  the  combatants  fought  in  gloves  or  not,  and  I  left  this 

(a)  Reg.  t.  Yovng  was  tried  before  Bramwell,  B.,  at  the  Central  Criminal  Court, 
■ad  the  marginal  note  ia  this :  "  There  is  nothing  unlawful  in  a  sparring  exhibition 
unless  the  men  fight  on  until  they  are  so  weak  that  a  dangerous  fall  is  likely  to  be  the 
result  of  the  continuance  of  the  game.  Therefore,  except  in  the  latter  case,  death 
eaaaed  by  an  injury  received  during  a  sparring  match  does  not  amount  to  man- 
akaghteT." 
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question  to  the  jury:  "Was  this  a  sparring  match  or  a  prize 
fight  ?" 

The  jury  had  the  gloves  used  in  the  fight  before  them,  and 
retired  to  consider  their  verdict,  and  on  their  return  they  found 

  that  it  was  a  prize  fight,  and  that  the  prisoners  were  guilty. 

Prize  fight.  They  also  found  the  defendants,  Collins,  Westerman,  and 
Bodycott  guilty  of  assaulting  the  police  in  the  execution  of  their 
duty. 

The  learned  counsel  contended  that  I  was  wrong  in  leaving  the 
question  to  the  jury  whether  or  not  it  was  a  prize  fight ;  that,  as 
the  men  fought  in  gloves,  I  ought  to  have  directed  the  jury  that 
it  was  therefore  a  mere  sparring  match,  and  no  indictable  offence. 

I  respited  the  sentence,  releasing  the  defendants  on  bail  for 
their  appearance  to  receive  and  abide  by  the  sentence  of  the 
Court  at  the  next  Epiphany  Sessions  if  the  Court  be  of  opinion 
that  I  was  right  in  thus  leaving  the  case  to  the  jury. 

The  case  is,  whether  the  question  "  Was  this  a  prize  fight  or 
not?"  was  rightly  left  to  the  jury;  or  was  the  fact  that  the 
fight  was  with  gloves  sufficient  to  prevent  the  same  being  an 
indictable  offence  ? 

Fbjcdk.  Thos.  Fowkb,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Kelly,  C.B.— The  question  in  this  case  is,  whether  the  pri- 
soners were  guilty  of  the  offence  of  unlawfully  assembling 
together  for  the  purpose  of  prize  fighting.  The  jury  found 
that  this  was  a  prize  fight.  No  doubt  the  combatants  wore 
gloves ;  but  that  did  not  prevent  them  from  severely  punishing 
each  other.  There  can  be  no  doubt  that,  upon  the  facts,  the 
conviction  ought  to  be  affirmed. 

Denhan,  J. — I  am  of  the  same  opinion.  The  jury  examined 
the  gloves  in  their  private  room,  and,  having  the  fact  proved 
that  the  combatants  severely  mauled  each  other,  they  found 
rightly  that  this  was  a  prize  fight.  The  question  was  entirely  one 
for  the  jury. 

Lindley,  J.,  Manisty,  J.,  and  Hawkins,  J.  concurred. 


Conviction  affirmed. 
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HIGH  COURT  OF  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Bee.  3  and  4,  1878. 
(Before  May,  C.J.,  O'Bbikn  and  Fitzgerald,  JJ.) 

Req.  v.  Patrick  McNamara.  (a) 

Necessity  for  view  in  a  criminal  case — Certiorari — The  Winter 
Assizes  Act,  1876  (40  %  41  Vict.  c.  57)— Winter  Assize  County 
not  contiguous  to  county  where  crime  committed — Neighbouring 
county. 

Under  the  Winter  Assizes  Act,  1876,  it  is  not  necessary  that  the 
Winter  Assize  County  should  be  physically  contiguous  to  the 
county  in  which  the  alleged  crime  for  which  the  prisoner  is 
indicted  was  committed.  The  fact  of  a  view  of  the  locus  in  quo 
being  necessary  for  the  fair  trial  of  a  prisoner  is  not  sufficient 
ground  for  removing  the  indictment  into  the  Queen's  Bench 
Division  by  certiorari,  when  the  locus  in  quo  is  situate  in  a 
different  county  from  the  Winter  Assize  County  (dissentiente : 
O'Brien,  J.) 

Semble,  that  the  Judge  at  the  trial  should  in  the  exercise  of  his 
judicial  discretion  postpone  the  case,  to  enable  the  trial  to  take 
place  in  the  county  where  a  view  could  conveniently  be  had. 

PATRICK  McNAMARA  was  indicted  at  the  Spring  Assizes, 
1878^  for  the  county  Clare  for  the  murder  of  Patrick  Kear- 
ney. The  prisoner  was  then  twice  tried,  and  the  jury  on  each 
occasion  disagreed.  At  the  following  Summer  Assizes  he  was 
*gain  tried ;  on  this  occasion  the  Crown  counsel  applied  that  the 
jury  Bhould  view  the  premises  where  the  alleged  murder  was 
°ommitted.  The  view  took  place,  and  the  jury  disagreed.  It 
**s  now  proposed  to  have  the  prisoner  put  on  his  trial  at  the 
jointer  Assizes  for  1879,  to  be  held  pursuant  to  an  Order  in 
Council  in  the  county  of  the  City  of  Cork.    A  conditional  order 

(a)  Reported  by  Oboil  R  Rocra,  Esq.,  Barruter-at-Law. 
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Reg.       was  obtained  for  a  writ  of  certiorari  to  remove  the  indictment  into 
v-        the  Queen's  Bench  Division,  on  the  grounds :  first,  that  it  is 
McX™ajL  neces8ary  and  convenient,  for  the  fair  and  efficient  trial  of  the 

—       issue,  that  the  jury  who  are  to  try  the  issue  should  view  and 

1878.      examine  the  place  at  which  and  the  neighbourhood  and  locality  in 
Practice—   wn*ck  **ne  offence  was  alleged  to  have  been  committed ;  secondly, 
Winter  A*sizes  that  it  would  be  illegal  and  inexpedient  for  a  jury  empanelled  at 

Aet-  the  ensuing  Munster  Winter  Assizes  to  view  and  examine  the 
place,  neighbourhood,  and  locality;  thirdly,  that  a  fair  and 
satisfactory  trial  of  the  issue  cannot  be  had,  except  by  a  jury 
empanelled  in  the  county  of  Clare ;  fourthly,  that  the  county  of 
the  city  of  Cork  is  not  a  neighbouring  county  to  the  county  of 
Clare  within  the  meaning  of  the  Winter  Assizes  Act  of  1876 ; 
fifthly,  that  a  jury  of  the  county  of  Cork  is  not  a  jury  of  the 
Munster  Winter  Assizes  county  within  the  provisions  of  the 
Winter  Assizes  Act  of  1876;  sixthly,  that  by  reason  of  the 
premises  it  would  be  inexpedient  and  not  convenient  that  the  issue 
should  be  tried  at  the  ensuing  Munster  Winter  Assizes  to  be  held 
in  the  county  of  the  city  of  Cork.  The  county  of  Clare  is  not 
contiguous  in  any  part  to  the  county  of  the  city  of  Cork.  The 
prisoner  stated  in  his  affidavit,  "  That  the  evidence  in  the  case 
consisted  entirely  of  minute  and  complicated  circumstantial 
evidence,  relating  very  much  to  the  nature  of  the  country  round, 
to  the  height  of  walls  and  hedges,  to  whether  from  the  lie  of  the 
ground,  certain  points  are  in  view  of  other  points,  and  to  the 
direction  and  extent  of  certain  elevations  and  depression  of 
ground  in  the  neighbourhood,  and  that  it  would  be  utterly 
impossible  for  a  jury  to  understand  or  accurately  weigh  the 
evidence  without  carefully  examining  and  viewing  the  locality. 
That  it  was  absolutely  necessary  for  the  fair  and  impartial  trial 
of  the  case,  and  of  the  most  vital  importance  for  his  defence,  that 
the  jury  who  were  to  try  him  should  view  and  carefully  examine 
the  place  of  the  alleged  murder,  and  the  neighbouring  locality  to 
which  the  evidence  referred.  That  the  place  where  the  murder 
was  alleged  to  have  taken  place  is  a  remote  part  of  the  county  of 
Clare,  and  it  would  be  utterly  impossible  to  send  a  jury  from  the 
city  of  Cork  to  view  the  locality.  The  Crown  Solicitor  stated  in 
his  affidavit  that  there  was  continuous  railway  communication 
between  the  city  of  Cork  and  Crusheen,  a  locality  within  a  few 
miles  of  the  scene  of  the  murder ;  and  that  it  would  be  possible 
for  a  jury  to  leave  the  city  of  Cork  in  the  morning,  visit  the 
scene  of  the  murder,  and  return  to  the  city  of  Cork  the  same 
day. 

Holmes,  Q.C.  (with  him,  /.  G.  Gibson),  for  the  Crown,  showed 
cause  against  the  conditional  order.  They  relied  on  the  Order  in 
Council  declaring  the  county  of  the  city  of  Cork  to  be  the  Winter 
Assize  county  for  the  Munster  Circuit.  This  Order  in  Council 
has,  by  the  provisions  of  the  Winter  Assize  Act,  the  force  of  an 
Act  of  Parliament,  and  it  is  not  competent  to  the  Court  to  go 
behind  that. 
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HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Dec.  8  and  4,  1878. 
(Before  May,  C.J.,  O'Brien  and  Fitzgerald,  JJ.) 

Reg.  v.  Patrick  McNakara.  (a) 

Necessity  for  view  in  a  criminal  case — Certiorari — The  Winter 
Assizes  Act,  1876  (40  41  Vict.  c.  57) — Winter  Assize  County 
not  contiguous  to  county  where  crime  committed — Neighbouring 
county. 

Under  the  Winter  Assizes  Act,  1876,  it  is  not  necessary  that  the 
Winter  Assize  County  should  be  physically  contiguous  to  the 
county  in  which  the  alleged  crime  for  which  the  prisoner  is 
indicted  was  committed.  The  fact  of  a  view  of  the  locus  in  quo 
being  necessary  for  the  fair  trial  of  a  prisoner  is  not  sufficient 
ground  for  removing  the  indictment  into  the  Queen's  Bench 
Division  by  certiorari,  when  the  locus  in  quo  is  situate  in  a 
different  cownty  from  the  Winter  Assize  County  (dissentients : 
O'Brien,  J.) 

Semble,  that  the  Judge  at  the  trial  should  in  the  exercise  of  his 
judicial  discretion  postpone  the  case,  to  enable  the  trial  to  take 
place  in  the  county  where  a  view  could  conveniently  be  had. 

PATRICK  McNAMARA  was  indicted  at  the  Spring  Assizes, 
1878,  for  the  county  Clare  for  the  murder  of  Patrick  Kear- 
ney. The  prisoner  was  then  twice  tried,  and  the  jury  on  each 
occasion  disagreed.  At  the  following  Summer  Assizes  he  was 
again  tried;  on  this  occasion  the  Crown  counsel  applied  that  the 
jury  should  view  the  premises  where  the  alleged  murder  was 
committed.  The  view  took  place,  and  the  jury  disagreed.  It 
was  now  proposed  to  have  the  prisoner  put  on  his  trial  at  the 
Winter  Assizes  for  1879,  to  be  held  pursuant  to  an  Order  in 
Council  in  the  county  of  the  City  of  Cork.    A  conditional  order 

(a)  Reported  by  OsOiL  R.  Roghb,  Esq.,  Barri»ter-at-Law. 
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Rbo.      of  the  defendant  states  (paragraphs  8  and  9) :  "  The  impartiality 
Patrick     an<^  ft"111688  °f  ^e  jurors  of  Clare  is  not  in  the  least  impeached, 
MoNamara.  an(i  it  is  not  alleged  that  there  is  in  that  county  any  feeling  for, 

  or  sympathy  with  the  defendant,  -or  the  crime,  nor  can  it  be 

1878.      pretended  that  the  object  of  the  defendant  is  to  evade  or  delay 
Practice—    "is  trial."    Notice  has  been  given  to  the  defendant  that  it  is  the 
Winter  Asrize*  intention  of  the  prosecutors  to  put  him  on  his  trial  for  the  fourth 

AcL       time  at  the  county  Winter  Assizes,  and  before  a  jury  of  the  city 
of  Cork.    Cork  is  a  considerable  distance,  namely,  about  100 
miles  from  the  locality  of  the  homicide.    The  defendant  resists 
the  change  of  the  place  of  trial,  and  insists  on  his  common  law  and 
constitutional  right  to  have  his  trial  take  place  in  the  county  of 
Clare,  and  before  a  jury  of  that  county.    It  seems  to  me  that  the 
defendant's  contention  is  entitled  to  full  and  fair  consideration, 
and  I  have  no  hesitation  in  stating  my  own  individual  opinion 
that,  there  being  no  impeachment  whatever  of  the  jurors  of  Clare, 
the  case  is  one  which  might  wisely  have  been  left  to  be  finally 
disposed  of  in  the  county  of  Clare.    It  may  be  well  doubted 
whether  such  a  case  as  that  before  us  comes  within  the  spirit  of 
the  Winter  Assizes  Act  for  the  more  speedy  trial  of  prisoners 
where,  within  a  period  of  six  months  after  the  offence,  there  have 
been  three  trials,  and  an  abortive  attempt  at  a  fourth.  The  Judica- 
ture Act,  1877,  extends  the  Winter  Assize  Act  to  Ireland,  but 
we  must  not  forget  that  the  33rd  section  of  the  same  Act  adopts 
definitely  and  wisely  in  civil  causes  the  common  law  doctrine  of 
locality  in  jury  trials,  when  it  directs  "  that,  so  far  as  may  be 
reasonably  consistent  with  the  convenient  and  speedy  discharge 
of  business,  every  issue  and  question  of  fact  to  be  submitted  to  a 
jury  shall  be  tried  in  the  county  or  place  where  the  cause  of  action 
shall  have  arisen."   The  conditional  order  was  obtained  on  several 
grounds,  which  for  my  part  I  decline  to  consider  on  a  motion  for 
a  certiorari.    I  think  that  we  ought  to  assume  on  this  motion 
that  the  Winter  Assize  Order  in  Council  is  within  the  scope  of 
the  Winter  Assize  Act,  and  legal  and  valid;  that  the  judge 
authorised  by  the  Queen's  commission  will  have  full  jurisdiction 
and  authority  to  make  such  order  on  the  premises  as  may  be 
necessary  to  effectuate  the  ends  of  justice,  and  that  the  jury  to 
try  the  cause  will  be  legally  and  properly  selected  and  empanelled. 
If  there  is  any  substance  in  the  points  which  I  thus  pass  over, 
the  defendant  may  raise  them  hereafter  by  plea  to  the  jurisdiction 
or  in  some  other  solemn  form.    The  point  of  defendant's  contro- 
versy, which  he  mainly  rested  on,  is  that  a  Cork  jury  either 
cannot  have  a  view  of  the  locality,  or  if  they  shall  be  sent  to 
Clare  there  will  be  delay,  difficulty,  and  damage  in  the  journey  to 
which  a  jury  in  a  capital  case  ought  not  to  be  exposed.  The 
practice  at  Criminal  Law  seems  not  to  have  recognised  a  view  in 
cases  of  felony ;  but  in  lesser  criminal  trials  a  view  was  recognised, 
and  if  it  was  necessary  in  such  cases  for  the  satisfactory 
administration  of  criminal  justice,  and  could  not  otherwise  be 
obtained,  a  certiorari  would  go  to  effectuate  it.    The  11th  section 
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Gerald  Fitzgerald  for  the  prisoner. — The  fact  of  there  having  R*». 

been  a  previous  abortive  trial  is  no  ground  to  change  the  venue :  pA™lljR 

(Reg.  v.  Magilly  8  Ir.  C.  L.  R.  Ap.  62.)     The  fact  of  a  view  of  mcNamaha 

the  locality  by  the  jury  being  required  is  sufficient  to  cause  the  

venae  to  be  laid  in  the  county  where  the  crime  was  committed :  1878' 

(Beg.  v.  Fay,  Ir.  L.  6  C.  L.  436;  R.  v.  Tradgely,  1  Sess.  Cas.  Practice- 

180  ;  Anon  2,  Barnardison,  2U.)  Winter  Assizes 

Cur  adv.  vult.  Act' 


FrrzoiBALD,  J. — A  motion  was  made  yesterday  on  the  part  of 
the  defendant  to  make  absolute  a  conditional  order  for  a  certiorari 
to  remove  the  proceedings  in  the  cause  into  this  Court.  The 
avowed  object  was  to  prevent  a  trial  of  the  cause  taking  place  in 
the  city  of  Cork  at  the  Winter  Assizes  for  the  Munster  Circuit 
to  commence  on  the  16th  inst.,  and  to  retain  the  county  of  Clare 
as  the  place  of  trial.  The  facts  as  appearing  on  the  affidavits 
were  shortly  as  follows : — The  defendant  is  accused  of  the  murder 
of  Patrick  Kearney.  The  homicide  took  place  on  the  15th 
day  of  January,  1878,  in  the  county  of  Clare.  The  defendant 
was  pat  on  his  trial  at  the  ensuing  spring  assizes,  and  the  jury 
disagreed.  The  counsel  for  the  prosecution  thereupon  intimated 
their  willingness  to  postpone  the  case  until  the  ensuing  summer 
assizes,  bat  the  defendant  resisted  the  postponement,  and  insisted 
on  a  second  trial,  which  was  accordingly  to  take  place  on  the 
following  day,  but  the  prosecutors  alleging  that  the  attendance  of 
jurors  was  insufficient,  the  presiding  judge,  on  the  application  of 
the  prosecutors,  postponed  the  trial  until  the  then  next  assizes. 
At  the  Clare  Summer  Assizes  the  defendant  was  again  put  on  his 
trial,  and  the  jury  disagreed ;  and  on  the  next  day  he  was  again 
pat  on  his  trial,  and  a  jury  having  been  empanelled,  an  order  was 
made,  on  the  application  of  the  prosecutors,  under  the  11th  sect,  of 
the  Jury  Act  (39  &  40  Vict.  c.  78),  that  the  jury  should  view 
and  examine  the  place  at  which,  and  the  vicinity  in  which  the 
homicide  took  place.  The  view  was  had,  and  on  the  ensuing 
day  the  trial  was  proceeded  with  and  ended  again  in  a  disagree- 
ment. The  defendant  states,  but  on  information  and  belief,  that 
on  each  of  the  trials  a  majority  of  the  jury  was  for  an  acquittal, 
and  that  on  the  third  trial  the  majority  for  his  acquittal  was 
eleven.  The  prisoner  was  remanded  to  custody,  and  the  farther 
trial  of  the  cause  was  postponed  to  the  Clare  Spring  Assizes, 
1879,  which  in  ordinary  course  will  take  place  in  the  month  of 
February  next.  It  is  now  admitted  on  botn  sides  that,  if  a  fourth 
trial  is  to  take  place,  a  view  is  essential  in  order  that  the  trial 
should  be  satisfactory.  The  case  seems  to  be  special  and  peculiar, 
and  without  adverting  further  to  its  facts,  it  may  be  taken  as  con- 
ceded that  the  jury  who  may  try  the  case  shouldhavetheaid  of  a  view, 
not  only  of  the  particular  spot  in  which  it  is  alleged  the  homicide 
was  committed,  but  also  a  view  and  examination  of  the  neigh- 
bourhood for  a  considerable  space ;  according  to  the  affidavit  of 
the  Crown  Solicitor,  a  distance  of  about  two  miles.   The  affidavit 
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Kbo.       would,  be  misconstrued  and  misunderstood,  and  might  have  to 
Patrick     8ome  extent  a  paralysing  effect  on  the  wholesome  operation  of 
McNamaba.  the  Winter  Assizes  Act.    In  refusing  the  writ  we  do  not  leave 
—       the  defendant  unprotected.    We  refer  him  to  the  discretion  of 
the  judge  presiding  at  the  assizes.    If  he  shall  make  an  order 
Practice—    that  a  Cork  jury  shall  be  sent  to  view  the  locality,  he  will 
Winter  Assizes  accompany  it  by  such  directions  as  may  be  best  calculated  to 
AcL      ensure  its  being  made  effectual.    If,  on  the  other  hand,  he 
refuses  to  make  the  order,  it  will  follow,  as  of  course,  that  the 
trial  must  be  postponed  to  the  next  Clare  assizes.    I  think  that 
we  exercise  our  discretion  most  wisely  by  allowing  the  cause 
shown  on  behalf  of  the  Attorney-General,  but  well  may  I  add 
the  observation  that  "  speedy  trials  may  be  attained  at  too  great 
a  cost." 

May,  C.J. — A  writ  of  certiorari  has  been  moved  for  in  this 
case,  the  application  being  rested  on  the  ground  that  it  is 
necessary  that  the  jury  to  try  the  prisoner  should  view  the 
premises ;  and  it  is  also  suggested  that  a  satisfactory  trial  cannot 
be  had  in  the  city  of  Cork  where  the  Winter  Assizes  are  to  be 
held.  Complaint  has  been  made  by  counsel  on  behalf  of  the 
prisoner  and  in  support  of  the  application,  that  the  constitu- 
tional right  of  the  accused  to  be  tried  in  the  county  where  the 
offence  was  committed  will  in  fact  be  abrogated.  Further,  it 
has  been  argued,  that  the  county  of  Clare  is  not  a  neighbouring 
county  to  the  city  of  Cork,  and  the  validity  of  the  Order  in 
Council  has  been  impeached  on  this  and  similar  grounds.  I  may 
dispose  of  these  latter  points  in  the  first  instance.  The 
Legislature  has  considered  that  the  common  law  right  of  the 
prisoner  to  a  local  venue  should  give  way  in  the  case  of  a  Winter 
Assizes  to  the  general  convenience,  and  has  therefore  provided 
by  the  Winter  Assizes  Act  1876  (extended  to  Ireland  by  the 
63rd  section  of  the  Supreme  Court  of  Judicature  (Ireland)  Act 
1877)  that  it  should  be  lawful  for  Her  Majesty  in  England,  or 
the  Lord  Lieutenant  in  Ireland,  by  Order  in  Council  to  provide 
for  the  uniting  any  neighbouring  county  or  counties  for  the 
purpose  of  any  Winter  Assizes ;  and  it  is  enacted  that  an  Order 
in  Council  purporting  to  be  made  in  pursuance  of  the  Act  of 
1876  shall  be  deemed  to  be  within  the  powers  of  the  Act,  and 
shall,  while  it  is  in  force,  have  effect  as  if  enacted  by  the  statute. 
The  Order  in  Council  in  the  present  case  has  united  the  county 
of  Clare  and  other  counties  with  the  city  of  Cork,  and  has  provided 
that  the  Winter  Assizes  for  the  consolidated  county  shall  be  held  in 
the  county  of  the  city  of  Cork.  The  boundaries  of  the  last-mentioned 
county  for  the  purposes  of  the  assizes  are  in  fact  enlarged  to  and 
embrace  the  whole  of  the  united  counties.  The  sheriff  and  the 
jurors  of  Cork  are  constituted  sheriff  and  jurors  for  the  entire 
area ;  a  prisoner  tried  by  jurors  of  the  city  of  Cork  must  be 
deemed  in  point  of  law  to  be  tried  by  a  jury  of  the  county  of 
Clare.  Such  is  the  effect  of  the  order,  and  upon  this  application 
the  Court  is  bound  to  presume  that  it  has  the  operation  of  an 
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Act  of  Parliament,  and  cannot,  in  my  opinion,  entertain  any  Rbg. 
objection  affecting  the  validity  of  the  order.    The  only  ground  pATlJjICK 
upon  which  the  application  for  a  certiorari  in  the  present  case  moXamaiu. 
can  be  rested  is,  that  a  view  by  the  jury  is  necessary,  and  that  — 
such  view  cannot  be  had  if  the  trial  takes  place  in  Cork.    That  it  1H78, 
may  be  found  inconvenient  to  send  a  jury  from  the  city  of  Cork  Practice— 
to  view  premises  in  the  county  of  Clare  is  self  evident,  but  it  Winter  Assizes 
seems  to  me  the  argument  of  inconvenience  is  not  properly  Act 
addressed  to  this  Court,  as  affording  reason  for  awarding  the 
writ  of  certiorari.    It  seems  plain  that  the  judge  presiding  at  the 
Winter  Assizes  will  have  jurisdiction  to  order  a  view  and  to  give 
all  proper  directions  for  carrying  out  such  order.    Should  such 
an  application  be  made  to  him,  it  is  to  be  presumed  he  will 
exercise  a  sound  judicial  discretion  upon  the  subject  and  decide 
whether  a  view  is  necessary,  and  if  so  whether  the  trial  should 
proceed  at  the  then  assizes,  the  jury  being  sent  in  proper  custody 
to  inspect  the  premises,  or  whether,  in  order  to  avoid  the  diffi- 
culties attending  the  transmission  of  the  jurors  to  and  from  the 
locality  of  the  crime,  the  trial  should  be  postponed  till  the  Spring 
Assizes.    Considerations  of  this  kind  are,  in  my  opinion,  proper 
for  the  presiding  judge,  and  afford  no  reason  for  removing 
the   indictment,  thereby  pro  tanto  paralysing  the  order  in 
council.    On  the  whole,  I  entirely  concur  in  the  judgment  of 
Judge  Fitzgerald  and  the  reasons  he  has  assigned  for  coming  to 
the  conclusion  that  the  writ  should  not  be  granted. 

CBbikn,  J. — In  this  case  I  am  of  opinion  that  we  should 
grant  the  writ  of  certiorari  in  order  to  postpone  the  trial  till  the 
next  Spring  Assizes  for  the  county  of  Clare.    Though  the  crime 
charged  is  that  of  murder,  the  circumstances  of  the  case  are  not 
such  as  to  cause  any  apprehension  that  the  ends  of  justice  would 
be  frustrated,  or  the  due  administration  of  the  law  interfered 
with  by  granting  the  application.    There  have  been  already 
three  trials  of  the  case,  and  the  prisoner  has  not  shown  any 
desire  to  postpone  them  for  the  purposes  of  delay.     It  is  not 
even  suggested  by  the  Crown  counsel  that  the  present  application 
is  made  for  that  purpose,  or  that  a  jury  of  the  county  of  Clare 
would  be  more  influenced  by  the  fact  of  these  three  trials  having 
been  already  had  than  the  jury  of  any  other  county  would  be, 
and  it  was  not  alleged  that,  if  this  case  was  to  be  again  tried 
in  Clare,  a  fair  and  impartial  trial  would  not  be  had  in  that 
county  as  well  as  elsewhere.    The  prisoner's  counsel  in  support 
of  his  application  relies  upon  the  admission  of  the  Crown  counsel 
that  wherever  the  case  is  to  be  tried  again  the  jury  should  be 
sent  to  view  the  locality  in  which  the  murder  is  alleged  to  have 
been  committed  (as  was  done  at  the  last  trial  in  Clare),  and, 
considering  the  great  distance  of  that  locality  from  Cork,  I  think 
that  if  the  case  was  to  be  tried  in  Cork,  there  would  be 
considerable  difficulty  in  carrying  out  that  arrangement  so  as  not 
to  interfere  with  the  regularity  and  order  of  the  proceedings.  It 
^  said,  that  though  we  should  decline  to  grant  the  certiorari,  it 
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Rm.       would  still  be  in  the  power  of  the  judge  presiding  at  the  Cork 
Patrick     Assizes  to  postpone  tie  trial  till  the  assizes  for  Clare,  and,  in  my 
McNamara.  opinion,  that  would  under  the  circumstances  of  this  case  be  the 

  proper  course  for  the  judge  to  adopt  if  the  case  should  be  brought 

1878'  before  him  for  trial.  If  that  opinion  be  well-founded,  I  see  no 
Practice—  reason  why  we  should  now  by  refusing  the  certiorari,  sanction 
Winter  Assizes  proceedings  that  would  terminate  in  such  a  result.  The 
Act'  prisoner's  counsel  also  contend  that  it  is  prima  facie  the  consti- 
tutional right  of  the  prisoner  to  be  tried  in  the  county  in  which 
the  offence  alleged  against  him  is  alleged  to  have  been  committed. 
That  right  is  interfered  with  by  the  statute  of  last  year,  which 
enables  the  Crown  to  have  offences  committed  in  one  county 
tried  in  another,  but  it  is  in  our  power  to  preserve  that  right  to 
the  prisoner  if  we  think  that  a  trial  in  Clare  would,  under  the 
circumstances,  be  more  expedient  for  the  ends  of  justice,  and  I 
see  no  reason  why  the  Crown  should  insist  on  having  the  case 
tried  in  Cork,  except,  perhaps,  for  the  purpose  of  asserting  their 
legal  right  to  do  so.  feut  as  the  certiorari  should,  in  my  opinion, 
be  granted  upon  the  ground  of  the  great  inexpediency  of 
sending  a  jury  from  Cork  to  view  the  locality,  we  would  not  by 
granting  it  admit  the  validity  of  any  of  the  objections  relied  on 
by  prisoner's  counsel  as  to  the  legality  of  the  proceedings,  or 
establish  a  precedent  to  be  followed  under  different  circumstances. 

Motion  for  certiorari  refused. 

At  the  Winter  Assizes  for  1878,  in  tiie  county  of  the  city  of 
Cork,  Patrick  McNamara  was  put  on  his  trial  for  murder  before 
Barry,  J.,  and  on  the  application  of  Gerald  Fitzgerald,  counsel 
for  the  prisoner,  the  trial  was  postponed  till  the  Spring  Assizes 
for  Clare,  1879,  on  the  ground  of  inconvenience  arising  from 
the  necessity  for  a  view  of  the  locus  in  quo  by  the  jury. 
Subsequently  the  Crown  entered  a  nolle  prosequi,  and  the 
prisoner  was  discharged. 
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HIGH  COURT  OF  APPEAL. 
Jam.  16,  28,  and  March  6,  1879. 
(Before  Jamis,  Baqgallay,  and  Brakwbll,  L.JJ.) 

Ex  parte  Ball  ;  Re  Shepherd,  (a) 

Bankruptcy — Proof— Felony — Embezzlement  by  clerk — Omission 
to  prosecute — Bankruptcy  of  injured  person — Bight  of  trustee 
to  prove. 

A  banker's  clerk  embezzled  money  belonging  to  the  banker  and 
absconded.  The  banker  did  not  apply  for  a  warrant  for  his 
apprehension  until  ten  days  after  the  discovery  of  the  crime,  and 
by  that  time  the  clerk  had  left  England,  and  consequently  was 
never  prosecuted.  The  clerk  was  adjudicated  a  bankrupt  in  his 
absence,  and  the  banker  tendered  a  proof  in  the  bankruptcy  for 
the  amount  of  which  he  had  been  defrauded.  The  proof  was 
rejected  by  the  trustee  in  the  bankruptcy,  and  the  banker  having 
fled  a  liquidation  petition,  the  trustee  in  the  liquidation  applied 
to  the  Court  of  Bankruptcy  for  an  order  that  the  proof  should 
be  admitted : 

Held  (affirming  the  decision  of  Bacon,  O.J.),  that  the  proof  must 
be  admitted;  James  and  Bramwellt  L.JJ.  so  holding  on  the 
ground  that,  though  the  banker  might  not  have  been  entitled  to 
prove  for  a  debt  arising  out  of  a  felony  in  respect  of  which  he 
had  not  prosecuted  the  felon  (which  quaere),  the  obligation  of 
prosecuting  the  felon  was  a  personal  one,  and  did  not  extend  to 
the  trustee  in  the  banker's  liquidation,  who  represented,  not  him, 
but  his  creditors;  and  Baggallay,  L.J.  arid  Bacon,  C.J.  so 
holding  on  the  ground  that  the  rule  which  prevents  an  injured 
person  from  obtaining  civil  redress  for  a  criminal  wrong  if  he 
has  failed  in  his  duty  of  bringing  the  felon  to  justice,  does  not 
apply  where  prosecution  has  become  impossible  by  reason  of 
[amongst  other  things)  the  felon's  escape  from  the  jurisdiction 
before  he  could  have  been  prosecuted  by  the  exercise  of  reasonable 
diligence. 

Hi  parte  Elliott  (3  M.  8f  Ayr.  110),  and  Wellock  v.  Conetantine 
(2  E.  8f  C.  146),  considered. 

(a)  Reported  by  H.  Pjult,  Esq.,  B&rriitor-At-Law. 
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ExparteBiiLi  npHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Ra  Shepherd.  Bankruptcy,  who  admitted  a  proof  in  bankruptcy  in 

1879.      respect?  of  a  felony  committed  by  the  bankrupt  under  the 

  following  circumstances  : — 

OmUnonto  John  Dawson  Shepherd,  who  was  a  clerk  in  the  employ  of 
pr»$entte.  Henry  Willis,  Samuel  Tomkins,  and  Samuel  Leith  Tomkins, 
partners,  carrying  on  business  as  bankers  under  the  firm  of 
Messrs.  Willis,  Percival,  and  Co.,  of  Lombard-street,  absconded 
on  the  16th  day  of  March,  1877,  and  his  employers  then 
discovered  that  he  had  embezzled  moneys  belonging  to  them  to 
the  amount  of  a  few  hundred  pounds,  and  on  the  24th  day  of 
March  they  received  a  letter  from  him  confessing  that  he  had 
embezzled  78521 

No  application  was  made  for  a  warrant  for  Shepherd's  appre- 
hension until  the  26th  day  of  March,  1877,  by  which  time  he  had 
gone  abroad,  and  consequently  he  was  not  arrested,  and  had  not 
been  prosecuted. 

On  the  4th  day  of  May,  1877,  Shepherd  was  adjudicated  a 
bankrupt  in  the  Greenwich  County  Court. 

In  May,  1878,  Messrs.  Willis,  Percival,  and  Co.  tendered  a 
proof  in  the  bankruptcy  for  the  7852 1.  which  had  been  embezzled 
by  the  bankrupt,  but  the  proof  was  rejected  by  the  trustee,  and 
his  rejection  was,  in  July,  1878,  confirmed  by  the  registrar  of  the 
Greenwich  County  Court,  who  held  that  Messrs.  Willis,  Percival, 
and  Co.  were  not  entitled  to  prove  in  the  bankruptcy  in  respect 
of  a  felony  committed  by  the  bankrupt  on  the  following  grounds : 
That  they  did  not  take  proper  steps  to  prosecute  the  bankrupt ; 
that  instructions  for  the  warrant  were  not  issued  from  the  16th 
to  the  26th  March ;  and  that  it  appeared  from  evidence,  prac- 
tically uncontradicted,  given  by  Henry  Boome,  the  brother-in- 
law,  and  Thomas  Gueyer  Shepherd,  the  brother  of  the  bankrupt, 
that  Mr.  Samuel  Tomkins  (a  member  of  the  firm  of  Willis, 
Percival,  and  Co.)  was  wholly  adverse  to  a  prosecution,  and  that 
he  was,  in  fact,  desirous  that  the  bankrupt  should  escape. 

Before  this  decision  was  pronounced,  Messrs.  Willis,  Percival, 
and  Co.  had  filed  a  liquidation  petition,  and  their  creditors  had 
resolved  upon  a  liquidation,  and  appointed  a  trustee. 

The  trustee  in  the  liquidation  appealed  from  the  registrar's 
decision  to  the  Chief  Judge  in  Bankruptcy,  who  ordered  the 
proof  for  the  7852Z.  to  be  admitted  on  the  ground  that  Messrs. 
Willis,  Percival,  and  Co.  had  used  due  diligence  in  endeavouring 
to  prosecute  the  bankrupt,  and  that  the  prosecution  had  become 
impossible  without  any  fault  of  theirs. 

The  following  is  the  evidence  upon  which  the  registrar  of  the 
County  Court  based  bis  decision : 

Henry  Koome,  the  bankrupt's  brother-in-law,  was  examined 
on  behalf  of  the  trustee  in  the  bankruptcy,  and  deposed  that  he 
and  Thomas  Gueyer  Shepherd,  the  bankrupt's  brother,  went  on 
Saturday,  the  17th  day  of  March,  1877,  to  the  bank  and  saw  Mr. 
Samuel  Tomkins,  senior.    They  were  told  that  there  was  100/. 
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missing,  and  were  desired  to  call  again  on  Monday.    They  went  £r Ball? 
again  to  the  bank  on  Monday,  the  19th  day  of  March,  and  again  Re  SHJtPHIgu>- 
saw  Mr.  Tomkins,  senior,  who  after  telling  them  that  the  matter  1879> 
was  much  more  serious  than  they  thought,  suddenly  asked  wit-  — 
ness,  «  Do  you  know  where  he  is  ?"    Witness  said,  "  No,"  and  Q^^t0 
Mr.  Tomkins  replied,  "  Ah !  I  do  not  wish  to  know,"  or  words  ^^ute° 
to  that  effect.    Being  further  questioned,  witness  added,  "  The 
words,  as  near  as  I  recollect,  were :  '  My  advice  is  that  he  should 
go  out  of  the  country,  to  America,  or  elsewhere* — something  to 
that  effect."    Witness  further  deposed  that  Mr.  Tomkins,  junior, 
then  came  in,  holding  in  his  hand  a  slip  of  paper,  on  which  were 
written  four  figures,  beginning,  witness  thought,  with  a  2,  and 
said,  "  This  is  much  more  serious  than  we  thought,"  or  some- 
thing to  that  effect,  "  I  think  we  shall  have  to  take  legal  proceed- 
ings," whereupon  Mr.  Tomkins,   senior,  remarked,  "Never 
mind;  that  need  make  no  difference  to  what  I  have  already  told 
yon,"  addressing  witness  and  the  bankrupt's  brother.    On  Thurs- 
day, the  22nd  day  of  March,  witness,  with  the  bankrupt's  wife 
and  brother,  again  called  at  the  bank  and  saw  Mr.  Tomkins, 
senior.     Witness  deposed  that  the  bankrupt's  wife  said  she 
would  use  her  influence  to  bring  her  husband  back  to  the  bank 
as  soon  as  she  heard  from  him,  and  that  Mr.  Tomkins  replied, 
"No,  if  he  comes  back  here  we  might  have  to  take  legal  proceed- 
ings against  him." 

Thomas  Gueyer  Shepherd,  the  bankrupt's  brother,  confirmed 
the  above  evidence  generally.  His  account  of  the  conversation 
on  Monday,  the  19th  day  of  March,  was  that  Mr.  Boome  said 
to  Mr.  Tomkins,  senior,  "  Would  you  wish  to  see  John  Shepherd  ?" 
and  that  Mr.  Tomkins  answered,  "  No,  if  he  is  not  already  out 
of  the  country,  let  him  get  away  as  quickly  as  possible."  Mr. 
Tomkins  further  said  that  it  was  not  John  Shepherd  that  the 
bank  wanted ;  they  wanted  the  papers.  As  to  the  conversation 
on  the  22nd  day  of  March,  witness  deposed  that  "  Mrs.  Shepherd 
offered  Mr.  Tomkins,  senior,  for  John  Shepherd  to  come  and 
throw  himself  on  the  mercy  of  the  firm,"  whereupon  Mr. 
Tomkins  said,  "  No,  if  he  did  that  we  should  be  obliged  to 
prosecute  him,  but  of  course  we  should  not  allow  him  to  remain 
in  England ;  if  he  were  abroad  1  don't  suppose  we  should  trouble 
further  for  him." 

Mr.  Tomkins,  senior,  was  examined,  and  denied  any  recollec- 
tion of  having  used  on  Monday,  the  19th  day  of  March,  the 
other  expressions  deposed  to,  but  admitted  that  he  said  it  was 
not  John  Shepherd  he  wanted;  he  wanted  the  papers.  He 
tdmitted  that  he  might  have  said  that,  if  Shepherd  were  abroad, 
he  did  not  suppose  that  the  bank  would  trouble  for  him,  sup- 
posing at  that  time  that  there  was  not  a  sufficient  necessity  to 
put  the  Extradition  Treaty  in  force  against  him.    As  to  the 
expression,  «  throwing  himself  on  the  mercy  of  the  firm,"  witness 
deposed  that  what  he  said  was  to  the  effect  that  it  was  undesirable 
that  John  Shepherd  should  come  and  throw  himself  on  the  mercy 
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Ex  parte  Hall  ;  of  the  bank,  as  it  would  place  them  in  the  painful  dilemma  of 
He  SmtPHBKT.  proceeding  against  a  man  who  trusted  to  their  generosity,  or  of 
1879.      letting  a  criminal  escape. 

  Henry  Roome  further  deposed  that  on  Monday,  the  19th  day 

Om^SoTto  °*  ^ar°k,  a^er  ^e  conversation  with  Mr.  Tomkins,  he  himself 
prosecute.    had  an  interview  with  John  Shepherd,  but  that  since  that  day  he 
had  not  seen  him,  and  did  not  know  where  he  was. 

Bacon,  C.J.,  when  the  appeal  from  the  registrar's  decision, 
was  opened  before  him,  said : — The  law  cast  upon  the  bankers- 
the  onus  of  endeavouring  to  bring  the  culprit  to  justice.    I  tal» 
the  law  to  be  plain  enough.    No  doubt  the  obligation  is  thrown— 
upon  a  man  who  is  robbed  to  do  his  best  to  bring  the  person  wh<^ 
has  robbed  him  to  justice,  and  if  he  uses  all  fair  endeavours  and — 
fails,  then  he  is  not  prevented  from  proceeding  for  any  debts- 
that  is  due  to  him  in  a  civil  court.    The  question  is  whether  T 
claimant  has  neglected  the  duty  which  the  law  cast  upon  him. 
think  I  had  better  hear  the  other  side.    [Having  heard  couna 
in  opposition  to  the  claim  to  prove,  his  Lordship  gave  judgment's 
as  foil  lows  :]  No  doubt  the  case  involves  a  principle  of  the  utmost^S 
importance.    The  rule  of  law  is  clear  and  plain;  it  is  the  bounde 
duty  of  a  man  who  is  robbed — a  duty  he  owes  to  the 
to  use  all  reasonable  endeavours  to  bring  the  offender  to  jc 
tice  before  he  sues  for  a  civil  remedy.    That  being  the  gene 
principle,  the  circumstances  of  the  case  before  me  must 
examined.    A  confidential  servant  of  the  bank  absents  himself^^ 
and,  suspicious  being  aroused,  his  accounts  are  examined,  andE- 
it  is  found  that  100Z.  is  deficient.    A  further  inquiry  takes- 
place,  and  after  a  protracted  investigation  it  is  found  that  his- 
defalcations  are  much  larger.    But  are  not  bankers  to  have  a 
reasonable  time  in  order  that  they  may  know  what  they  are* 
to  do?    One  irregularity  of  100Z.  is  discovered,  and  suspicion 
exists  as  to  the  misappropriation  of  much  larger  sums,  which 
they  are  wishing  to  trace.    A  conversation  takes  place  between 
the  bankrupt's  relatives  and  the  bankers,  and  what  is  the  upshot 
of  that  conversation  ?    Mr.  Tomkins,  sen.,  speaking  for  himself 
alone,  and  not  as  a  member  of  the  firm,  when  it  was  suggested 
that  the  clerk  should  throw  himself  upon  the  mercy  of  the 
firm,  bethought  himself  that,  if  he  consented,  he  might  be 
deprived  of  the  right  tp  prosecute  him;  and  I  think  it  must 
be  conceded  that  he  said  something  of  this  kind :  "  I  wish  him  to 
keep  out  of  my  sight,  and  go  to  America,  rather  than  that  I 
should  have  the  pain  of  prosecuting  him."   But,  beyond  that 
slight  conversation,  what  promise  was  made  and  what  act  wtf 
done  by  Mr.  Tomkins  to  deprive  him  of  his  right  to  prosecute  or 
suspend  his  civil  rights  until  after  he  had  prosecuted  f  It  i 
in  evidence  that  he  did  all  that  could  be  reasonably  expected 
from  him  to  bring  the  clerk  to  justice.    Even  if  the  conversation 
to  which  I  have  alluded  had  the  effect  of  enabling  the  otek 
to  place  himself  out  of  the  reach  of  his  creditors,  it  would 
not,  in  my  opinion,  be  sufficient  to  suspend  or  forfeit  any  civil 
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right  on  the  part  of  the  bankers.  Mr.  Tomkins  takes  oat  a  Exparu  Ball 
warrant,  whicn  is  put  into  the  hands  of  persons  especially A  Shkph*hi> 
conversant  with  these  matters,  and  afterwards  the  warrant  is  put  im78. 

into  the  hands  of  an  officer,  who  does  all  in  his  power  to  bring   

the  offender  to  justice.  If  it  were  an  improper  or  incautious  q^^0^{0 
suggestion  that  the  clerk  had  better  go  to  America,  I  do  not  prosecute. 
think  that  it  is  sufficient  to  justify  the  conclusion  that  Mr.  Tom- 
kins  did  not  do  his  best  to  bring  the  offender  to  justice.  I  am 
therefore  of  opinion  that  the  objection  to  the  proof  does  not  rest 
upon  sufficient  grounds,  and  the  appeal  will  be  allowed.  The 
appellant  must  have  the  costs  of  the  appeal. 

From  this  decision  the  trustee  in  the  bankruptcy  of  Shepherd 
appealed. 

De  Qez,  Q.C.  and  F.  H.  Dickens  (with  them  H.  Winch)  for  the 
appellant. — This  proof  ought  not  to  be  admitted.  In  Ex  parte 
Elliott,  Be  Jermyn  (3  M.  &  Ayr.  110),  it  was  expressly  laid  down 
that  no  proof  for  any  sums  of  money  feloniously  embezzled  by 
the  bankrupt  can  be  admitted  until  the  bankrupt  shall  have 
been  criminally  prosecuted  for  that  offence.  In  Stone  v.  Marsh 
(Faunttervy's  ease)  (6  B.  &  C.  551,  565)  this  rule  was  recognised 
by  Lord  Tenterden,  who  said  that  it  is  a  rule  of  the  law  of 
England  that  a  man  shall  not  be  allowed  to  make  a  felony  the 
foundation  of  a  civil  action  against  the  felon,  adding  further  on, 
"  public  policy  requires  that  offenders  against  the  laws  shall  be 
brought  to  justice,  and  for  that  reason  a  man  is  not  permitted  to 
abstain  from  prosecuting  an  offender  by  receiving  back  stolen 
property,  or  any  equivalent  or  composition  for  a  felony,  without 
suit,  and,  of  course,  cannot  be  allowed  to  maintain  a  suit  for 
such  a  purpose ; "  but  it  was  held  that  the  rule  was  not  appli- 
cable to  a  case  like  that  of  Fauntleroy,  who  had  suffered  the 
extreme  sentence  of  the  law  for  another  offence  of  the  same 
kind.  In  Crosby  v.  Leng  (12  Bast,  409,  413)  Lord  Ellenborough 
said:  "The  policy  of  the  law  requires  that,  before  the  party 
injured  by  any  felonious  act  can  seek  civil  redress  for  it, 
the  matter  should  be  heard  and  disposed  of  before  the  proper 
criminal  tribunal,  in  order  that  the  justice  of  the  country  may 
be  first  satisfied  in  respect  of  the  public  offence."  [B&amwell, 
L.J.  referred  to  Addison  on  Torts,  p.  32,  where  it  is  stated  that 
if  the  injured  party  has  preferred  a  bill  of  indictment,  which  has 
been  thrown  out,  or  not  proceeded  with,  by  the  suggestion  of 
the  judge,  he  has  satisfied  the  requirements  of  the  law  m  respect 
of  the  prosecution  of  the  public  offence,  and  is  remitted  to  his 
civil  remedy ;  and  to  the  case  of  the  Dxidley  and  West  Bromwich 
Banking  Company  v.  Spittle  (1  J.  &  H.  14 ;  2  L.  T.  Rep.  N.  S. 
47),  in  which  that  rule  was  laid  down  by  Wood,  V.C.J  It  is 
now  well  settled  that  the  debt  is  not  merged  in  the  felony,  and 
that  where  a  prosecution  fails,  the  injured  party  can  then  prove  : 
(Ex  parte  Jones,  2  M.  &  Ayr.  193 ;  3  D.  &  C.  525 ;  Ex  parte 
Berks,  2  M.  &  Ayr.  208.)  No  doubt  was  ever  cast  upon  the 
rule  for  which  we  contend,  and  which  has  been  recognised  by 
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ExparteBALL;  Very  many  judges,  till  the  case  of  Wells  v*  Abrahams  (26  L.  T. 
Be  SHmim  ^  N  g  43g .  L  ^  7  q  B  554^  in  which  Blackburn,  J. 

1878.      used  language  which  seems  to  imply  a  doubt  as  to  the  propriety 
of  the  rule,  but  the  other  judges  in  that  case  recognised  the  rule, 
Ori^^to  and  the  decision  was  not  at  variance  with  it.    In  WeUock  v. 
prosecute.    Oonstantine  (2  H.  &  C.  146;  32  L.  J.  285,  Ex.),  which  was  an 
action  by  a  woman  for  assaidting  her,  and  forcibly  violating  her 

Eerson,  whereby  she  was  delivered  of  a  child,  the  judge  upon 
er  evidence  directed  a  nonsuit,  and  it  was  held  by  the  court  that 
the  direction  was  right,  for,  if  a  rape  had  been  committed,  no 
action  would  lie  until  after  the  defendant  had  been  prosecuted, 
and  if  the  plaintiff  had  consented,  she  could  not  maintain  an 
action  for  the  assault.  In  that  case,  it  is  true,  Martin,  B.  differed 
from  the  other  judges,  Pollock,  C.B.  and  Bramwell,  B.  There 
may  be  an  exception  to  the  general  rule  when  prosecution  has 
become  impossible  by  reason  of  the  death  of  the  offender,  or 
otherwise,  but  the  present  case  forms  no  such  exoeption.  Here, 
indeed,  the  evidence  shows  that  the  injured  party  desired  the 
offender  to  escape  from  the  country.  [Jaxis/L.J. — The  appel- 
lant is  the  trustee  in  the  liquidation  of  the  injured  party.  The 
latter  was  under  an  obligation  to  prosecute  the  felon,  and  might 
perhaps  have,  by  his  omission  to  prosecute,  been  prevented  from 
proving ;  but  the  trustee  is  under  no  such  obligation,  and  what 
is  there  to  prevent  him  from  proving  ?  The  trustee  can  be  in  no 
better  position  than  the  liquidating  debtor,  whose  rights  vest  in 
him.  They  also  cited  Prosser  v.  Rowe  (2  0.  &  P.  421) ;  Markham 
v.  Coble  (Noy.  82) ;  Hale's  Pleas  of  the  Crown,  546;  Dawkes  v. 
Ooveneigh  (Sty.  846) ;  Higgins  v.  Butcher  (Yelv.  89) ;  Coopers 
Witham  (1  Levinz.  247) ;  Lutterell  y.Beynell  (1  Mod.  Rep.  282); 
Oimson  v.  Woodful  (2  C.  &  P.  41) ;  Hayhes  v.  Smith  (Smith  A 
Batty^s  Ir.  Rep.  378) ;  Wichham  v.  Gatrill  (2  Sm.  &  G.  353) ; 
White  v.  SpeUigue  (13  M.  &  W.  603) ;  Owen  v.  Eurd  (2  T.B. 
643). 

Winslow,  Q.C.  and  Bush  Cooper  for  the  respondent. 

At  the  conclusion  of  the  arguments  on  behalf  of  the  appellant, 
their  Lordships  intimated  that  thev  would  take  time  to  consider 
the  case,  and  would  hear  counsel  for  the  respondent  on  a  future 
day,  if  necessary.  Ultimately,  judgment  was  given  without 
hearing  counsel  for  the  respondent. 

March  6. — Bramwell,  L.J.  now  delivered  the  following  written 
judgment : — In  this  case  the  debt  which  is  sought  to  be  proved 
arose  from  the  felonious  act  of  the  bankrupt  in  embezzling  the 
moneys  of  his  employers.  The  question  is  whether,  that  being 
so,  and  no  more  having  been  than  has  been  done  towards  prose- 
cuting the  bankrupt,  the  trustee  of  Messrs.  Willis  and  Co.,  the 
employers,  can  prove.  The  law  on  this  subject  is  in  a  remarkable 
state.  For  300  years  it  has  been  said  in  various  ways  by  judges, 
many  of  the  greatest  eminence,  without  a  doubt,  except  in  one 
instance,  that  there  is  some  impediment  to  the  maintenance  of  an 
action  for  a  debt  arising  in  this  way.    The  doubt  is  that  not  so 
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much  expressed  by  Blackburn,  J.,  in  Wells  v.  Abrahams  (26  L.  Ex  parte  Baim 
T.  Rep.  N.  S.  488 ;  L.  Rep.  7  Q.  B.  554)  as  to  be  inferred  from  *  Shbphkmp. 
what  he  said.    Bat,  thongh  such  opinion  has  been  entertained  i878. 

and  expressed  for  all  this  time,  there  are  but  two  cases  in  which   

it  has  operated  to  prevent  the  debt  being  enforced.  These  two  ^^^0 
cases  are  Wellock  v.  Oonstantine  (2  H.  &  C.  146)  and  Ex  parte  prosecute. 
Elliott  (8  Mont.  &  Ayr.  110).  Wellock  v.  Oonstantine  has  been 
■aid  to  be  no  authority.  If  I  may  speak  of  myself,  I  have  no 
doubt  I  concurred  in  the  judgment,  or  the  statement  that  I  had 
|  would  have  been  set  right ;  but  I  am  sure  I  must  have  done  so  in 
the  faintest  way,  not  only  from  what  I  think  now,  but  from  what 
I  I  am  reported  to  have  said  then,  and  from  there  being  no  reasons 
I  given  for  the  judgment,  which  I  should  have  desired  to  give,  if 
I  had  thought  there  were  any  good  ones  to  support  it.  But  at  all 
events  there  are  the  opinions  of  Chief  Baron  Pollock  and  Mr. 
Justice  Willes— opinions  which  no  one  who  knew  those  judges 
will  undervalue.  Then  there  is  the  judgment  in  Ex  parte  Elliott, 
besides  the  expressed  opinion  for  centuries  that  a  felonious  origin 
of  a  debt  is  in  some  way  an  impediment  to  its  enforcement.  But  in 
what  way  ?  I  can  think  of  only  four  possible : — (1)  That  no  cause 
of  action  arises  at  all  out  of  a  felony ;  (2)  that  it  does  not  arise 
till  prosecution ;  (3)  that  it  arises  on  the  act,  but  is  suspended  till 
prosecution ;  (4)  that  there  is  neither  defence  to  nor  suspension 
of  the  claim  by  or  at  the  instance  of  the  felon  debtor,  but  that 
the  Court,  of  its  own  motion,  or  on  the  suggestion  of  the  Crown, 
should  stay  proceedings  till  public  justice  is  satisfied.  It  must  be 
admitted  that  there  are  great  difficulties  in  the  way  of  each  of 
these.  That  the  first  is  not  true  is  shown  by  Stone  v.  Marsh 
(6  B.  &  C.  551),.  where  it  was  held  that,  prosecution  being 
impossible,  a  felony  gave  rise  to  a  recoverable  debt.  It  is  difficult 
to  suppose  that  the  second  supposed  solution  of  the  problem  is 
oorrect.  That  would  be  to  make  the  cause  of  action  the  act  of 
the  felon  plus  a  prosecution.  The  cause  of  action  would  not  arise 
till  after  both.  Till  then  the  Statute  of  Limitations  would  not 
run.  In  such  a  case  as  the  present,  or  where  the  felon  had  died, 
it  would  be  impossible.  And  it  is  to  be  observed  that  it  is  never 
suggested  that  the  cause  of  action  is  the  debt  and  the  prosecu- 
tion. The  third  possible  way  is  attended  by  difficulties.  The 
suspension  of  a  cause  of  action  is  a  thing  nearly  unknown  to  the 
law.  It  exists  where  a  negotiable  instrument  is  given  for  a 
debt,  and  in  cases  of  composition  with  creditors,  and  these  were 
not  held  till  after  much  doubt  and  contest.  There  may  be  other 
instances.  And  what  is  to  happen  ?  Is  the  Statute  of  Limitations 
to  ran  f  Suppose  the  debtor  or  his  representative  sue  the 
creditor,  is  his  set-off  suspended  ?  Then  how  is  the  defence  of 
impediment  to  be  set  up  ?  By  plea  ?  That  would  be  contrary  to 
the  rule  that  allegans  suam  turpitudinem  non  est  audiendus. 
Besides,  it  would  be  absurd  to  suppose  that  the  debtor  himself 
ever  would  so  plead  and  face  the  consequences.  Then  is  the 
fourth  solution  right?    Nobody  ever  heard  of  such  a  thing; 
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ExparteBAii*;  nobody  in  any  case  or  book  ever  suggested  it  till  Blackburn,  J. 

Be  Shkpiikbd.  did  as  a  possibility.    It  is  left  to  the  Court  to  find  it  out  on  the 
1878.      pleadings.    If  it  appears  on  the  trial,  is  the  judge  to  discharge 

t   the  jury  ?    How  is  the  Crown  to  know  of  it  f     There  are 

Om^onto  difficulties,  then,  in  all  the  possible  ways  in  which  one  can  suppose 
pt  osecute.    this  impediment  to  be  set  up  to  the  prosecution  of  an  action. 

But  again,  suppose  it  can  be,  what  is  the  result  ?  It  has  been 
held  that  where  the  felon  is  executed  for  another  felony  the  claim 
may  be  maintained.  What  is  to  happen  where  he  dies  a  natural 
death,  where  he  goes  beyond  the  jurisdiction,  where  there  is  a 
prosecution  and  an  acquittal  from  collusion  or  carelessness  by 
some  prosecutor  other  than  the  party  injured  f  All  these  cases 
create  great  difficulties  in  my  mind  in  the  application  of  this 
alleged  law,  and  go  a  long  way  to  justify  Mr.  Justice  Blackburn's 
doubt.  Still,  after  the  continued  expression  of  opinion  in  the 
cases  of  Ex  parte  Elliott  and  Wellock  v.  Constantine,  I  should 
hesitate  to  say  that  there  is  no  practical  law  as  alleged  by  the 
respondent.  It  is  not  necessary  for  us  to  do  so  in  this  case, 
because,  assuming  that  there  is,  and  assuming  that  Messrs.  Willis 
and  Co.  themselves  could  maintain  no  claim  in  this  case  until  they 
had  performed  their  duty  (if  it  can  be  said  there  is  any)  to 
prosecute,  we  are  of  opinion  that  there  is  no  such  duly  in  the 
respondent,  who  represents,  not  them,  but  their  creditors ;  that  the 
debt  is  due  at  and  from  the  time  of  the  act  causing  it ;  that  the 
disability  to  sue  or  liability  to  have  proceedings  stayed,  if  any,  is 
personal  to  him  in  whom  is  the  duty,  and,  consequently,  that  this 
claim  may  be  maintained.  Whether  that  would  be  so  if  the 
assignment  of  the  debt  was  purely  voluntary  and  not  under  the 
Bankruptcy  Act,  I  do  not  say.  I  may  further  add  that  I  doubt 
much  if  Messrs.  Willis  and  Co.  themselves  would  not  be  entitled 
to  prove,  otherwise  the  estate  of  the  bankrupt  might  be  distri- 
buted and  injustice  done.  If  it-should  be  said  in  answer  to  this 
that  a  claim  could  be  entered,  the  complainant  must  be  admitted 
to  be  heard,  even  before  he  can  make  a  claim,  and  his  claim  would 
not  prevent  the  distribution  of  the  assets  as  they  are  got  in 
amongst  the  creditors  who  have  actually  proved,  unless  some  were 
set  aside  especially  to  provide  for  it,  which  would  be  a  strange 
anomaly  if  the  principle  be  a  true  one.  In  Ex  parte  Elliott 
neither  proof  nor  claim  was  admitted. 

Jakes,  L.J. — The  judgment  which  Bramwell,  L.J.  has  just 
read  expresses  my  opinion  as  well  as  his,  though  it  does  not 
express  entirely  that  of  Baggallay,  L.J.,  whose  judgment  I  will 
now  read.  His  Lordship  then  read  the  following  written  judg- 
ment of 

Baggallay,  L.J. : — I  agree  with  my  colleagues  in  thinking 
that  the  appeal  in  this  case  should  be  dismissed,  but  I  prefer  to 
rest  my  decision  upon  the  same  grounds  as  those  assigned  by  the 
Chief  Judge.  It  appears  to  me  that  the  following  propositions 
are  affirmed  by  the  authorities,  many  of  which,  however,  are 
dicta  or  enunciations  of  principle  rather  than  decisions : — (1) 
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That  a  felonious  act  may  give  rise  to  a  maintainable  action ;  ^?^teBALL ' 
(2)  that  the  cause  of  action  arises  upon  the  commission  of  the  Shmmix 
offence ;  (3)  that,  notwithstanding  the  existence  of  the  cause  of  1878. ' 
lotion,  the  policy  of  the  law  will  not  allow  the  person  injured  to  - — 
seek  civil  redress  if  he  has  foiled  in  his  duty  of  bringing  the  Q^on^ 
felon  to  justice ;  (4)  that  this  rule  has  no  application  to  cases  in  prosecute. 
which  the  offender  has  been  brought  to  justice  at  the  instance  of 
some  other  person  injured  by  a  similar  offence,  as  in  Fauntleroy's 
ease  (Stone  v.  Marsh,  6  B.  &  C.  551),  or  in  which  prosecution  is 
impossible  by  reason  of  the  death  of  the  offender,  or  of  his 
escape  from  the  jurisdiction  before  a  prosecution  could  have  been 
commenced  by  the  exercise  of  reasonable  diligence ;  (5)  that 
the  remedy  by  proof  in  bankruptcy  is  subject  to  the  same  prin- 
ciples of  public  policy  as  those  which  affect  the  seeking  of  civil 
redress  by  action.  It  is  unnecessary  to  refer  to  the  authorities  by 
which  these  propositions  have  been  affirmed ;  the  whole  subject 
is  fully  discussed,  and  the  leading  decisions  commented  upon  in 
the  cases  of  Ex  parte  Elliott,  Welloch  v.  Constantino,  and  Wells 
?.  Abrahams,  I  think,  also,  that  the  executors  or  administrators 
of  the  person  injured  by  the  felony,  or  his  trustee  in  bankruptcy, 
am  be  in  no  better  position  than  such  person  himself  was  at  the 
date  of  his  death  or  of  the  commencement  of  his  bankruptcy ; 
and  if  at  such  period  prosecution  of  the  offender  had,  by  want  of 
doe  diligence  on  his  part,  become  impossible,  and  he  had  thereby 
been  debarred  from  seeking  civil  redress,  his  estate  must  bear 
the  consequences.  The  question  then  remains  whether  prosecu- 
tion in  the  present  case  had  been  rendered  impossible  by  reason 
of  any  want  of  due  diligence  on  the  part  of  Messrs.  Willis  and 
Co.,  and  npon  this  point  I  agree  with  the  Chief  Judge  in 
thinking  that  there  was  no  default  on  their  part  sufficient  to 
have  deprived  them  of  a  right  to  prove,  had  they  continued 
solvent. 

The  appeal  accordingly  dismissed  with  costs* 

Be  Gex,  Q.C.  asked  for  leave  to  appeal  to  the  House  of 
Lords. 

Winslow,  Q.C.  opposed  the  application. 

James,  L.J.— A  nave  question  of  principle  is  involved,  and 
personally  I  should  be  very  glad  that  the  matter  should  be 
discussed  in  the  House  of  Lords. 

Beamwell,  L.J.  concurred. 

Leave  was  accordingly  given,  on  the  terms  of  the  petition  of 
appeal  being  presented  within  a  month. 

Jakes,  L J5. — I  wish  to  say  this,  that  if  it  were  necessary  to 
decide  the  point,  I  should  require  to  hear  a  good  deal  more  to 
mtistj  me  that  Messrs.  Willis  and  Co.  used  due  diligence  in 
endeavouring  to  prosecute  the  bankrupt. 

Bbakwell,  L.J. — I  desire  to  add  this,  that  I  am  not  sure  that 
the  law  may  not  turn  out  to  be  this :  that  if  the  man  goes  abroad 
and  so  the  prosecution  becomes  impossible!  that  is  the  mis* 
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A  Jton™^  fortune  of  the  creditor,  and  he  must  wait  till  he  oomes  back 
  again. 

1878. 

JT~         Solicitors  for  the  appellant,  Brook  and  Ohapman. 
OmiuMtQ      Solicitors  for  the  respondent,  Lawrance,  Plows,  and  Boyer. 
prosecute. 


HIGH   COURT   OP  JUSTICE. 
COMMON  PLEAS  DIVISION. 
Nov.  25  and  26,  1878. 
(Before  Lord  Coleridge,  C.J.,  Grove  and  Lindley,  JJ.) 

Blake  v.  The  Albion  Life  Assurance  Society,  (a) 

Evidence — Remoteness — Connection  between  principal  and  eviden- 
tiary facts — System  of  fraud — Series  of  acts — Proof  of  agency. 

In  an  action  for  the  return  of  money  paid  by  the  plaintiff  to  the 
defendant  through  the  fraud  of  the  defendants  agent,  evident* 
that  by  the  same  false  pretences  as  in  the  particular  case  the 
defendant's  agent  had  induced  other  persons  to  pay  money  to  the 
defendant  is  admissible  to  prove  either  the  agency  or  the  fraud 
and  defendants  knowledge  of  it. 

THIS  was  an  action  to  recover  a  sum  of  591.  6s.  3d.,  the 
amount  paid  by  the  plaintiff  as  a  premium  upon  a  policy 
effected  with  the  defendants.  The  statement  of  claim  alleged 
that  in  November,  1874,  the  plaintiff,  a  clergyman  living  in 
Norfolk,  saw  an  advertisement  m  a  newspaper  inserted  by  one 
Henry  Howard,  an  agent  of  the  defendants,  offering  to  lend 
money  upon  personal  security.  The  plaintiff  applied  to  Howard 
by  letter,  requesting  a  loan  of  1500 J.,  and  received  the  following 
reply : 

11,  Euston-square,  London,  N.W.,  21st  November,  1874. 
Dear  Sir, — I  can  entertain  your  application  for  an  advance  of  15002.  for  three  or 
fourteen  yean,  at  4  per  cent  interest  per  annum,  payable  half-yearly.  The  15002.  to 
be  repaid  in  one  sum  at  the  end  of  the  term.  Ton  will  have  to  insure  your  life  in  an 
insurance  office,  to  be  selected  by  me,  for  15002.,  and  deposit  the  policy  as  collateral 
security,  the  policy  to  be  returned  to  you  upon  repayment  of  the  money  advanced, 
when  you  can  either  sell  or  keep  for  the  benefit  of  your  relatives.  Let  me  know  per 
return  of  post  if  this  meets  your  views. — Tours  truly,  H.  Howaxd. 

The  plaintiff  called  at  the  office  of  Howard  on  two  occasions, 

(a)  Reported  by  A.  H.  Bittleston,  Esq.,  Barrister-at-Law. 
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but  on  neither  did  he  see  him,  but  only  saw  his  manager,  who,  on  Blupi 
the  last  occasion,  agreed,  on  behalf  and  by  the  authority  of  Tm  jj-^ 
Howard  and  the  defendants,  to  lend  the  plaintiff,  who  agreed  to  jj^  awu* 
borrow  from  Howard,  1500Z.  upon  the  condition  that  the  plain-  ranch 
tiff  would  insure  his  life  in  the  defendants*  office,  and  pay  them  Soonsrr. 
a  premium  for  such  insurance,  and  would  deposit  the  policy  with  1978. 

the  defendants  as  security  for  the  repayment  of  such  loan  with   

interest,  and  the  manager,  on  behalf  of  and  for  Howard  and  the  sJ^t^f~~Acts 
defendants,  agreed  that  no  other  security  than  the  policy  should  J^g^l 
be  required  from  the  plaintiff.    The  plaintiff  accordingly  applied  Evident*. 
to  the  defendant  company  to  effect  a  policy  of  insurance  on  his 
life,  which  they  accordingly  did  effect  upon  the  payment  by  the 
plaintiff  to  the  defendants  of  the  sum  of  591.  6s.  3d.  The 
plaintiff  informed  Howard  that  he  had  so  insured  his  life,  and 
forwarded  to  him  the  company's  receipt  for  59 I.  6s.  3d.  to  show 
that  he  had  done  so,  as  agreed.    Howard,  instead  of  advancing 
the  1500Z.  as  agreed,  sent  to  the  plaintiff  the  following  letter  : 

11,  EuBton-square,  21st  January,  1875. 
Dear  Sir, — By  book-post  yon  will  receive  draft  securities,  as  prepared  by  my 
solicitor,  for  your  perusal  and  approval,  which  please  return  to  me  at  your  earliest 
convenience,  with  any  comments  you  may  have  to  make  indorsed  thereon.— Tours 
truly,  H.  Howahd. 

The  draft  securities  mentioned  in  the  letter  were — (1)  a  bill  of 
sale  of  furniture,  (2)  a  guarantee  of  two  sureties  for  the  repay- 
ment of  the  loan,  (3)  an  assignment  of  the  policy,  (4)  a  bond  for 
the  amount  to  be  advanced,  to  be  signed  by  the  plaintiff,  (5)  a 
declaration  as  to  debts  to  be  made  before  a  bench  of  magistrates 
sitting  for  the  division  of  Norfolk.  Upon  the  receipt  of  this 
letter,  the  plaintiff  made  several  efforts  to  see  Howard,  but  failed. 
The  plaintiff  was  unable  to  procure  the  loan,  or  any  part  of  it, 
notwithstanding  his  performance  of,  and  readiness  to  perform,  the 
agreed  conditions,  and  the  defendants  and  Howard  had  not  and 
never  intended  to  advance  the  loan.  The  arrangement  between 
the  defendants  and  Howard  was  that  Howard  should  be  the 
pretended  lender  of  the  money,  and  as  if  he  had  no  connection  with 
t&e  said  office.  The  defendants  and  Howard,  by  the  contrivance 
'ag  above,  fraudulently  induced  the  plaintiff  to  pay  the 

.  3uld  " 


592.  6s.  3d.  upon  the  pretence  that  the  sum  of  1500Z.  should  be 
advanoed  to  him  upon  the  terms  agreed  and  hereinbefore  set 
forth,  whereas  in  fact  they  never  intended  that  the  sum  should  be 
advanced,  and  always  intended  without  any  notice  to  the  plaintiff 
to  demand  securities  which  they  knew  he  would  not  give  or  agree 
to.  After  the  receipt  of  the  59Z.  6*.  3d.  by  the  defendants,  the 
same  was  divided  between  the  defendants  and  Howard.  Howard, 
as  the  defendants  well  knew,  was  wholly  unable,  from  his  circum- 
stances, to  pay  any  sum  of  money  recovered  from  him,  and  with 
the  knowledge  and  contrivance  of  the  defendants  changed  his 
name  and  address  from  time  to  time.  The  policy  was  effected  by 
the  plaintiff,  and  the  premium  paid  only  for  the  purpose  of 
procuring  the  loan,  and  for  no  other  purpose  whatsoever,  of 
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Blakb  which  the  defendants  always  had  knowledge,  and  there  never 
The  Albion  was  an7  consideration  whatever  for  the  defendants  retaining  the 
Life  Absd-  891.  6*.  3d.    The  policy  lapsed  before  this  action.    Every  matter 

bakot      and  act  done  by  Howard  or  his  manager  were  done  for  and  on 
SoiUisiI'     behalf,  and  with  the  sanction  of,  and  were' ratified  by,  the  defen- 

,1878.      dants,  and  Howard  and  his  manager  were  in  all  things  their 

'   agents  to  carry  out  the  contrivance  to  procure  them  the  premium 

SeHes^Acu  °*  ^ere  being*  no  intention  at  any  time,  either  by 

—Agency—  Howard  or  the  defendants,  that  the  loan  of  1500Z.  should  be 
Evidence,  advanced.  The  plaintiff  claimed  the  592.  6*.  3d.,  and  also  the 
expenses  he  had  been  put  to  in  endeavouring  to  procure  the 
advance  to  him  of  the  1500Z.  The  plaintiff  further  prayed  that 
the  policy  might  be  declared  void,  and  cancelled  on  the  ground  of 
fraud,  and  that  the  premium  was  obtained  by  fraud.  . 

By  their  statement  of  defence,  the  defendants  denied  the  j 
agency  of  Howard  or  his  manager,  their  knowledge  of  the  J 
alleged  fraud,  or  any  connection  whatever  with  him;  and  j 
admitted  only  the  making  of  the  policy  and  payment  of  the  j 
premium,  alleging  that  it  was  paid  as  the  first  year's  premium  | 
on  the  policy,  and  no  other  premium  was  ever  paid ;  that  the  % 
year  expired,  and  the  policy  was  not  kept  up ;  that  there  was  5 
good  consideration  for  the  defendants  retaining  the  premium,  r 
and  the  plaintiff  had  the  benefit  of  the  insurance  until  the  policy 
lapsed.    The  plaintiff  joined  issue  upon  the  statement  of  defence. 
The  statement  of  claim  had  originally  contained  four  paragraphs, 
which  went  to  show  that  the  transaction  with  the  plaintiff  was 
only  one  of  several  others  of  a  similar  kind  by  which  other 
persons  were  defrauded  into  paying  the  defendants  for  effecting 
policies  under  the  pretence  of  a  loan  by  third  persons  who  were, 
in  fact,  as  the  plaintiff  alleged,  agents  acting  in  concert  with  the 
defendants  for  that  purpose;  but  these  paragraphs  had  been 
struck  out  by  order  of  the  court  as  irrelevant :  (see  Blake  v.  The 
Albion  Life  Insurance  Society,  35  L.  T.  Bap.  N.  S.  269.)  At 
the  trial,  before  Lord  Coleridge,  C.J.,  the  plaintiff  proved  the 
circumstances  alleged  in  the  statement  of  claim.    Evidence  was 
then  tendered  and  admitted  to  show  that  this  was  a  system  of 
fraud,  and  that  money  had  been  obtained  under  similar  circum- 
stances from  several  other  persons.    This  evidence  showed  that 
advertisements  signed  either  Howard,  Gard,  Wood,  Rogers, 
Preston,  Seymour,  Holland,  or  some  other  name,  and  often 
expressed  in  the  identical  words  of  the  advertisement  seen  by 
the  plaintiff,  appeared  offering  an  advance  of  money ;  that  the 
witness  placed  himself  in  correspondence  with  the  advertisers, 
insured  his  life  in  the  office  of  the  defendants,  and  paid  them  a 
premium,  which  they  divided  with  the  person  who  had  offered 
the  loan;  that  unreasonable  requisitions  for  further  securities 
were  made,  and  the  loan  never  advanced ;  that  the  policies  were 
not  renewed  by  the  insurer;  that  they  would  not  have  been  paid 
had  they  fallen  in  ;  that  tho  names  of  the  advertisers  were  all 
aliases  of  a  man  called  Wood,  who  was  constantly  for  hours 
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together,  and,  week  after  week  for  years  had  been,  in  close  Blam 
communication  with  the  managing  director  and  secretary,  and  the  Albion 
sometimes  other  directors  of  the  company ;  that  cheques  drawn  Lm  amu- 
in  favour  of  Wood,  Gard,  or  Rogers,  or  of  the  other  different  J***0" 
names,  were  all  indorsed  with  the  respective  names  in  the  hand- 
writing  of  Wood.    The  jury  found  a  verdict  for  the  plaintiff  for  1878. 
the  sum  claimed.    A  rule  for  a  new  trial  having  being  granted  — - 
on  the  ground  of  misreception  of  evidence,  ^  iStrieTo/Act 

Willis,  Q.C.  and  Tindal  Atkinson  showed  cause. — We  were  _^n<y— 
asking  the  jury  to  find  that  the  acts  of  Howard  were  the  acts  of  Evidence. 
the  company;  and  one  instance  was  not  sufficient  to  prove 
collusion  between  them.  A  jury,  at  the  Central  Criminal  Court, 
has  now  found  these  defendants  guilty  of  conspiracy  to  defraud, 
and,  therefore,  that  this  agreement  between  Howard  and  the 
defendants  did  exist.  The  two  allegations  in  the  statement  of 
claim  were — (1)  that  this  was  a  company  formed  for  the  purpose 
of  robbery,  and  (2)  that  the  plaintiff  had  been  robbed  by  it.  The 
evidence  in  question  was  required  to  prove  the  first  proposition. 
In  cases  of  coining  or  receiving  stolen  goods,  evidence  of  acts 
other  than  the  one  charged  is  admissible  to  show  the  fraudulent 
intent.  They  cited  Mackay  v.  The  Commercial  Bank  of  New 
Brunswick  (L.  Rep.  5  P.  C.  394) ;  Barwick  v.  English  Joint 
Stock  Bank  (L.  Rep.  2  Ex.  259). 

IPIntyre,  Q.C.  and  Patchett,  Q.C.  in  support  of  the  rule. — 
There  are  dicta  of  Lord  Coleridge,  C.J.  and  Brett,  L.J.,  in  Blake 
v.  Albion  Life  Insurance  Company  (35  L.  T.  Rep.  N.S.  269), 
which  are  conclusive  in  this  case.  [Grove,  J. — Directly  a  link 
is  found  to  connect  the  acts  of  fraud  that  it  is  proposed  to  prove 
with  the  fraudulent  design  charged,  they  become  evidence.  Lord 
Colsbidgi,  C.J. — If  we  meant  that  evidence  of  fraudulent  acts, 
unconnected  with  the  fraud  charged,  was  not  admissible,  that  was 
right,  but  will  not  help  you.  If  we  meant  that  acts  of  fraud, 
oonnected  with  the  particular  fraud  charged,  could  not  be  given 
in  evidence,  we  were  wrong.  Grove,  J. — When  the  question  is 
whether  an  act  was  or  was  not  fraudulent,  acts  of  a  similar  kind 
are  given  in  evidence  to  show  intention.  I  remember  in  a 
housebreaking  case  in  which  I  was  counsel,  a  man  was  found 
under  suspicious  circumstances  in  a  bedroom ;  it  was  set 
up  that  he  was  there  courting  the  servant ;  to  show  a  guilty 
intention,  Erie,  C.J.  admitted  evidence  of  the  fact  that 
he  was  seen  in  the  house  a  week  before  under  circumstances 
equally  suspicious  and  which  rebutted  the  idea  that  he  was 
there  for  the  purpose  of  courting.]  The  evidence  that 
similar  frauds  had  been  committed  under  similar  circum- 
stances was  given  in  this  case  in  order  that  the  jury  might  find 
that  the  company  were  responsible  for  the  frauds  of  Howard. 
But  if  it  cannot  be  proved  that  Howard  was  the  agent  of  the 
company  on  the  particular  occasion,  then  the  plaintiff* s  case  fails ; 
he  cannot  show  that  Howard  was  agent  for  the  company  on 
various  other  occasions.    Primd  facie,  a  company  cannot  appoint 
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Blao     an  agent  to  commit  a  fraud :  (Western  Bank  of  Scotland  v.  Addie, 
The  Albion  ^'  ™P"  1  S.  &  Div.  App.  146.)    That  Howard  was  the  agent  of 
Lifk  Assu-  the  directors,  there  can  be  no  doubt.    As  between  Northcote, 
J***°"      Thomson  (the  managing  director  and  secretary  of  the  company), 

 '    and  the  various  agents,  there  was  np  doubt  an  agreement  to 

1878.  defraud  the  public.  But  the  company  are  not  bound  by  fraudu- 
— j  lent  acts  of  the  directors  outside  their  authority.  [Lord  Coleridge, 
Series  ofAcU  °ited  Ranger  v.  Great  Western  Railway  Company,  5  H.  of 
—Agency—  L.  Cas.  72.]  In  Western  Bank  of  Scotland  v.  Addie  {ubi  sup.), 
Evidence.  Lord  Cranworth  says:  "An  incorporate  company  cannot,  in 
its  corporate  character,  be  called  on  to  answer  in  an  action 
for  deceit.  But  if,  by  the  fraud  of  its  agents,  third  persons 
have  been  defrauded,  the  corporation  may  be  made  responsible  to 
the  extent  to  which  its  funds  have  profited  by  those  frauds.  If 
it  is  supposed  that,  in  what  I  said  when  the  case  of  Ranger 
v.  Great  Western  Railway  Company  was  decided  in  this  House,  I 
meant  to  give  it  as  my  opinion  that  the  company  could  in  that 
case  have  been  made  to  answer  as  for  a  tort  in  an  action  for 
deceit,  I  can  only  say  I  had  no  such  meaning.  .  .  .  An  attentive 
consideration  of  the  cases  has  convinced  me  that  the  true 
principle  is,  that  these  corporate  bodies,  through  whose  agents  so 
large  a  portion  of  the  business  of  the  country  is  now  carried  on, 
may  be  made  responsible  for  the  frauds  of  those  agents  to  the 
extent  to  which  the  companies  have  profited  from  these  frauds, 
but  that  they  cannot  be  sued  as  wrong-doers  by  imputing  to  them 
the  misconduct  of  those  whom  they  have  employed/'  [Lindliy, 
J. — That  has  been  said  in  several  cases.  Lord  Colbrjdgi,  O.J.— 
This  is  not  an  action  for  deceit;  this  is  an  action  to  recover  back 
the  money  that  has  been  paid  as  premium  for  the  insurance,  paid 
for  the  benefit  of  the  company,  and  obtained  by  the  fraud  of  its 
directors.]  A  dictum  of  Bramwell,  L.J.,  in  Weir  v.  Bell  (L. 
Bep.  3  Ex.  Div.  238),  throws  doubt  upon  the  reasoning  in  the 
case  of  Barwick  v.  English  Joint  Stock  Bank  {ubi  sup.),  cited  on 
the  other  side. 

Grove,  J. — In  this  case  I  regret  that  I  have  to  give  judgment 
first,  as  the  evidence  is  voluminous,  and  my  Lord  who  tried  the 
case  would  have  been  better  able  to  state  it.  I  rather  expected 
that  when  the  argument  came  to  be  heard  two  objections  would 
have  been  taken  to  the  admissibility  of  this  evidence— one 
treating  it  as  a  totality,  and  the  other  splitting  it  up  and  objecting 
to  particular  parts.  But  there  has  been  no  argument  on  the 
latter  alternative  ;  and  therefore  all  I  have  to  consider  is  whether 
this  evidence,  taking  it  as  a  whole,  is  admissible.  The  action 
was  brought  by  the  plaintiff  to  recover  back  money  paid  to  the 
defendant  company,  which  it  was  alleged  had  been  obtained 
from  him  by  their  agent  fraudulently.  The  nature  of  the  alleged 
fraud  is  this  :  The  plaintiff  says  that  he  saw  an  advertisement  of 
one  Howard  offering  to  lend  money  on  personal  security.  He 
wrote  to  Howard,  asking  for  a  loan,  and  received  a  favourable 
answer,  the  only  condition  being,  "  You  will  have  to  insure  your 
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life  in  an  office  to  be  selected  by  me."    The  plaintiff  proposed  to  Blum 
borrow  1500Z.  on  these  terms,  insured  his  life  with  the  defendants  ^  £LM0N 
at  the  instance  of  Howard,  and  paid  to  them  59/.  odd  by  way  of  lotc  Absu- 
pramiom.    He  did  not,  however,  get  the  1500/.,  various  other  BjLW0B 
conditions  being  proposed  to  him  which  he  refused.    He  could  Sootbtt. 
not  get  back  the  money  which  he  had  paid ;  he  therefore  only  1373. 

got  a  policy  of  insurance,  which  might  or  might  not  be  worth   

anything.  The  plaintiffs  case  was  that,  under  pretence  of  a  sJ^^Acu 
promised  loan,  Howard  was  to  induce  persons  to  insure  their  —  ^^ncy— 
lives  in  an  office  with  which  he  was  connected,  and  by  this  means  Evidence. 
was  enabled  to  pocket  their  money  without  giving  any  con- 
sideration. In  his  statement  of  claim  the  plaintiff  says  that  "the 
defendants  and  the  said  H.  Howard,  by  the  contrivance  in  this 
statement  of  claim  mentioned,  fraudulently  induced  the  plain- 
tiff to  pay  the  59Z.  6*.  3d.  upon  the  pretence  that  the  sum  of 
15002.  should  be  advanced  to  him  upon  the  terms  agreed 
and  hereinbefore  set  forth,  whereas,  in  fact,  they  never  intended 
that  the  sum  should  be  advanced,  and  always  intended,  without 
any  notice  to  the  plaintiff,  to  demand  securities  which  they 
knew  he  would  not  give  or  agree  to ; "  and  then  he  claims,  not 
damages  for  the  fraud,  but,  practically,  a  rescission  of  the  contract. 
This  is,  therefore,  an  action  for  money  had  and  received  by  the  defen- 
dants without  consideration,  and  obtained  from  the  plaintiff  by  the 
fraud  of  the  defendant  company,  or  of  its  agents.  Whether  an 
action  for  deceit  can  or  cannot  be  maintained  against  a  company 
where  a  company  has  obtained  money  through  the  fraud  of  its 
agents,  such  money  can  undoubtedly  be  recovered  back  by  the  per- 
son from  whom  it  has  been  so  obtained.  That  is  the  case  here ;  the 
money  was  clearly  obtained  from  the  plaintiff  by  fraud,  and  it  went 
into  the  coffers  of  the  defendant  company.  How  is  the  plaintiff  to 
prove  the  fraud  f  Here  fa  a  man,  giving  the  name  01  Howard, 
which,  as  far  as  the  transaction  with  the  plaintiff  goes,  might  be 
his  real  name,  who,  by  requiring  further  securities  than  he 
originally  stipulated  for,  virtually  broke  his  undertaking  to  grant 
a  loan,  and  received  from  the  company,  in  return  for  introducing 
the  insurer,  50  per  cent,  of  the  premium.  These  are  all  the 
elements  of  fraud  in  the  transaction;  and  there  is  nothing  on 
the  face  of  them  conclusive  of  fraud.  Then  other  evidence  was 
tendered  to  show  that  this  was  a  fraud ;  that  the  policy  was  a 
sham  policy ;  and  that  the  loan  was  never  intended  to  be  made. 
The  plaintiff  says,  I  will  show  that  there  is  no  such  person  as 
Howard,  and  that  exactly  analogous  transactions  had  been  carried 
oat  with  ten  or  a  dozen  other  persons.  The  defendants  contend 
that  the  plaintiff  cannot  show  general  transactions  on  the  part  of 
this  company  in  this  and  other  cases  in  which  they  have  put 
forward  a  fictitious  name,  and  obtained  money  on  the  faith  of 
exactly  similar  promises  of  loans  which  they  have  never  advanced 
to  the  persons  to  whom  they  promised  them.  I  am  of  opinion 
that  this  evidence  was  admissible  for  the  purpose  of  establishing 
fraud,  which  you  can  only  prove  by  showing  what  was  behind  the 
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Blau  ostensible  transaction.  The  only  way  to  prove  that  acts  are 
Thb  Albion  fr*11^611*'  *s  ^°  show  the  intent,  the  motive,  the  design,  that  is 
LmAbsu-  coupled  with  these  acts.     Therefore,  were  we  to  hold 

rancb     otherwise,  and  such  evidence  was  not  admissible,  fraud  could 
Souurir*    never  be  proved  at  all.    To  take  the  common  instance  of  fraud 
1878.      committed  by  means  of  begging  letters.    If  a  single  letter  to 

  one  individual  only  were  proved,  the  evidence  would  probably  be 

&^a^~c^ insufficient  for  a  conviction;  but  the  particular  transaction  is 
—%ertcjf^>  shown  to  be  a  guilty  one  by  proving  that  the  person  charged  has 
Evidence,  done  the  same  thing  twenty  times  before,  and  that  in  each  case 
he  has  told  false  stories,  and  given  fictitious  names.  Then  is 
there  any  rule  of  law  to  exclude  this  evidence  ?  I  am  of  opinion 
that  there  is  not.  Where  the  act  itself  does  not  per  se  show  its 
nature,  the  law  permits  other  acts  to  be  given  in  evidence  for 
the  purpose  of  showing  the  nature  of  the  particular  act ;  as,  for 
instance,  in  cases  of  uttering  counterfeit  coin;  even  in  some 
cases  of  murder,  and,  generally,  wherever  it  is  necessary  to 
show  the  intent  with  which  an  act  was  done.  There  is  no 
difference  between  the  rules  of  the  civil  and  the  criminal  law  in 
this  respect;  (a)  if  anything,  the  criminal  law  of  evidence, 
which  deals  with  cases  where  life  and  liberty  are  in  dispute,  is 
more  strict  than  the  civil.  Therefore,  supposing  this  action  was 
brought  against  Howard,  and  it  was  doubtful  whether  his  acts 
were  fraudulent,  you  might  give  evidence  of  other  acts  to  show 
that  he  did  intend  fraud.  Now,  that  being  so,  can  this  evidence 
be  given  as  regards  a  third  person  ?  Now  I  will  assume  that,  if 
such  third  person  had  been  charged  with  frauds  similar  to  the 
particular  act  by  Howard,  but  unconnected  with  it,  they  would 
not  have  been  admissible.  But  cannot  you  give  such  evidence, 
when  you  identify  these  frauds  with  the  person  by  whom  the 
particular  fraud  was  committed  ?  Suppose  Howard  to  be  a 
fictitious  name,  and  that  the  defendants  perfectly  well  knew  that 
these  transactions  were  fraudulent,  and  that  they  were  committed 
by  Howard,  and  the  defendants  got  the  benefit  of  them ;  then  it 
appears  to  me  that  this  evidence  is  admissible.  If  you  show 
similar  shams,  carried  out  under  the  same  false  name,  and  that 
the  defendants  are  the  people  who  put  the  money  in  their  pocket 
in  each  case,  the  difficulty  arising  from  any  possibility  of  mistake 
in  the  case  is  removed,  and  the  jury  may  reasonably  be  called 
upon  to  infer  that  the  defendants  intended  to  pocket  the  money 
of  the  plaintiff  in  the  particular  case.  The  instances  that  I  have 
cited  from  the  criminal  law  show  that  this  evidence  is  admissible  ; 
and  I  know  of  no  case  the  other  way.  Supposing  Howard  to  be 
a  fictitious  person,  then  the  evidence  would  be  admissible  in  order 
to  satisfy  the  jury  that  the  defendants  had  used  a  fictitious  name 
for  the  purpose  of  fraudulently  getting  money.  To  show  that 
Howard  was  only  one  of  ten  fictitious  names,  was  to  show  that 

(a)  R.  v.  Burdett,  4  B.  &  A.  05,  122,  per  Best,  J.;  Attorney- General  v.  Le  Mer- 
chant, 2  T.R.  201,  N. \  R  t.  Murphy,  8  0.  &  P.  297,  806 ;  Leach  v.  Simpson,  6  M.  & 
W.  809,  812,  per  Parke,  B.;  25  How.  St.  Tr.  1314;  29  Id.  764.— [Note  by  Reporter.] 


OBIMINAL  LAW  CA8E8. 


the  use  of  that  pseudonym  was  a  fraudulent  fiction,  and  not  a  Blad 
mistake.    How  could  that  be  shown  except  by  the  fact  that  they  _ 
did  transact  business  under  various  fictitious  names  ?    The  very  ^  xggj* 
anne  man  whom  they  called  Howard,  they  called  Gard  and  other  range 
names.    I  am  at  a  loss  to  see  how  that  evidence  can  be  thought  Socnrr. 
to  be  inadmissible.    Every  fraud  must  consist  of  a  number  of  1378. 

acts  all  calculated  to  further  the  fraudulent  design.     Is  the   

plaintiff  not  entitled  to  show  that  the  company  entered  in  their  g^^f^^ 
books  a  series  of  fictitious  names  ?  Suppose  that  there  was  no  —AwLey— 
parson  at  all  acting  as  agent  of  the  company,  and  Howard,  Gard,  Evidence, 
Wood,  and  the  rest  were  names  and  nothing  more;  then  the 
plaintiff  would  be  entitled  to  show  that  the  real  persons  he  was 
dealing  with  were  these  directors,  who  put  forward  fictitious 
names  in  order  to  get  letters  into  their  own  hands  surreptitiously; 
lie  would  be  entitled  to  connect  those  fictitious  names  with  the 
defendants,  and  to  show  that  the  insurance  company,  with  whom 
the  plaintiff  insured,  was  connected  with  the  name  of  the  person 
who  had  advertised  for  persons  wishing  for  loans.  It  would  be  a 
natural  supposition  of  the  plaintiff  that  Howard  desired  an 
insurance  in  a  good  solvent  company,  and  that  there  was  nothing 
novel  in  his  making  it  a  condition  of  the  loan  that  the  plaintiff 
should  insure  in  a  company  to  be  named  by  him.  I  think  that 
the  plaintiff  was  entitled  to  show  that  the  insurance  company 
were  really  the  principals,  and  had  no  agents.  It  is  very  doubtful 
whether  an  action  for  deceit  will  lie  against  a  company.  All  that 
we  have  to  decide,  however,  is  that  the  plaintiff  can  bring  this 
action,  which  is  for  the  return  of  money  paid  without  considera- 
tion, and  that  the  benefit  which  the  company  derived  from  the 
frauds  of  their  agent,  if  they  had  one,  must  be  given  up.  It 
follows  that  the  only  evidence  by  which  it  could  be  shown  that  the 
money  was  obtained  by  fraud,  and  that  the  company  benefited  by 
it,  was  admissible. 

Lutdliy,  J. — I  am  of  the  same  opinion,  and  after  the 
exhaustive  judgment  of  my  brother  Grove,  I  have  very  few 
words  to  add.  The  plaintiff's  case  is:  I  was  induced  by  the 
fraud  of  Howard  to  pay  certain  money  to  you,  the  defendants, 
and,  at  the  time  I  paid  it,  you  knew  it  was  obtained  by  the  fraud 
of  Howard.  How  is  that  case  to  be  proved  ?  We  are  asked  to 
exclude  all  the  evidence  that  was  given  as  to  the  mode  in  which 
the  defendant  company  carried  on  its  business ;  in  other  words, 
all  the  evidence  that  throws  light  on  this  particular  transaction. 
It  is  said  by  the  plaintiff  that  this  transaction  of  which  he 
complains  is  only  one  of  a  class,  and  that  a  fraudulent  class. 
Let  it  be  shown  that  a  fraud  on  A.  is  one  of  a  class  of  similar 
frauds  upon  B.,  C,  and  D.,  and  the  frauds  upon  B.,  C,  and  D. 
at  once  become  evidence  in  an  action  by  A.  It  comes  to  this— 
is  the  plaintiff  to  be  at  liberty  to  show  that  this  money  was 
obtained  from  him  by  false  pretences  ?  He  can  only  show  that  the 
pretence  made  to  him  was  fraudulently  false,  by  showing  a  series 
of  similar  pretences  similarly  falsified.   If  that  evidence  is  to  be 
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Blake  excluded,  it  must  be  by  some  very  strict  rule  that  I  do  not  know 
The  Albion         *^ie  ^rne  ^°  8UC^  a  suggestion  is  that  the  rule  that 

Lipb  Absd-   excludes  evidence  of  transactions  other  than  the  one  that  is  being 
rancb      inquired  into  does  not  apply  where  the  transaction  that  is  the 
SoCTgnr>    subject  of  the  inquiry  is  one  of  a  class.    It  does  not  appear  to 
!S7g.      me  to  be  necessary  to  decide  the  point  as  to  the  liability  of 

  companies  for  frauds  of  agents. 

SerieTffActg  Coleridge,  C.J. — I  am  of  the  same  opinion.  Many 

—Agency—*  questions  have  been  raised  in  this  case  which  I  do  not  think  it 
Evidence,  necessary  to  decide  now.  The  simple  question  raised  by  this 
rule  is  whether  certain  evidence  was  properly  received  at  the 
trial.  Now  it  is  obvious  that  in  order  to  discover  whether 
evidence  is  admissible  at  Nisi  Prius  the  statement  of  claim  has 
to  be  looked  at.  Objections  might  possibly  have  been  taken  to 
the  statement  of  claim;  but  that  question  does  not  arise  now. 
The  general  outline  of  the  fraud  alleged  in  the  claim  is 
this :  A  person  called  Howard  offers  by  advertisement  a 
loan  of  money,  and  the  plaintiff  answers  the  advertisement 
Howard  makes  it  one  of  the  terms  of  the  loan  that  the  plain- 
tiff shall  insure  his  life  in  the  defendant  company's  office. 
The  negotiation  is  effected,  and  the  premium  is  paid ;  outwardly 
there  is  no  connection  between  tne  company  and  Howard. 
Afterwards  exorbitant  conditions  are  added  to  the  terms  on 
which  the  money  was  to  be  advanced,  which  conditions  the 
plaintiff  refuses,  and  no  money  is  advanced.  Obviously,  so 
stated,  there  is  nothing  in  the  transaction  which  may  not  be 
bona  fide.  Suppose  the  office  selected  by  Howard  had  been  one 
of  undoubted  character,  no  jury,  upon  those  facts  alone,  would 
find  complicity  between  the  office  and  Howard,  and  a  verdict  for 
the  plaintiff.  But,  on  inquiry,  it  was  found  from  other  cases  that 
there  was  the  most  intimate  connection  between  Howard  and  the 
defendants,  and  that  the  transaction  between  the  plaintiff  and 
Howard  was  quite  well  known  to  the  defendants ;  offers  of  loans 
having  been  made  for  years  under  various  names  upon  condition 
of  insuring  in  the  defendants'  office,  and  upon  the  premium 
having  been  paid,  the  loan  being  in  each  case  refused.  It  is 
not  difficult  to  see  that  the  obtaining  of  these  premiums  on 
policies  of  which  there  were  no  renewals,  and  upon  which 
nothing  was  ever  paid,  was  greatly  to  the  benefit  of  the  directors 
of  this  company.  Such  a  state  of  facts,  if  proved,  would  show  a 
gross  and  abominable  fraud ;  but  the  proposition  is  that,  though 
those  facts  would  disclose  a  gross  and  abominable  fraud,  and 
though  they  could  only  be  proved  by  giving  in  evidence  the  other 
cases  that  had  been  discovered,  yet  the  rules  of  evidence  prevent 
that  being  done.  If  that  proposition  were  correct,  many  claims 
perfectly  just  and  fair  must  fail  by  reason  of  it.  There  was  a 
time  when  that  would  have  been  no  argument  against  the 
correctness  of  the  proposition;  but  that  time  has  passed;  and 
now  the  general  rule  is  that  almost  everything  that  can  throw 
light  upon  the  matter  is  admitted.   In  any  bnt  an  English  court, 


CRIMINAL  LAW  CASES. 


255 


>  anyone  but  an  English  lawyer,  the  controversy  whether  Blakb 
evidence  is  admissible  or  not  would  seem,  I  imagine,  The  Albion 
nely  ridiculous;  because  it  is  admitted  that  it  is  most  lifbAssu- 
i  and  material  to  the  plaintiff's  claim.    Some  legal  ground  bangs 
p,  however,  to  be  shown  for  receiving  it,  I  think  it  is  Society. 
able  on  two  distinct  legal  grounds.    Two  things  are  i878. 

lary  to  be  established  here,  agency  and  fraud.    It  was   

ary  to  show  that  those  who  effected  the  contract  were  sJus^oflicts 
i  of  the  defendants,  and  that  what  was  done  was  done  with  —Aytncy— 
Now,  except  as  to  Howard,  the  agency  was  clear.  The  Evidence. 
My,  manager,  and  others,  were  manifestly  agents  to  effect 
noes  for  the  company.  It  is  therefore  clear  that  the 
aay  would  be  responsible  for  acts  done  by  them  in  the 
t  of  their  duty.  As  regards  Howard,  this  was  not  so 
3st ;  and,  therefore,  this  evidence  was  receivable  to  prove 
fency  of  Howard.  It  would  not  be  the  less  receivable  da 
ground  because  it  would  prejudice  the  defendants  in 
3r  way.  There  is  no  such  rule  of  evidence.  This  evidence 
dearly  go  to  prove  Howard's  agency.  Evidence — in  many 
conclusive  evidence — was  given  that  Howard  and  all  these 
names  that  were  used  were  aliases  of  Wood ;  that  Wood 
intimate  connection  with  the  company  through  its  managing 
or  and  secretary;  and  that  Wood  received  half  of  the 
am  paid  to  the  company  on  an  insurance  being  effected. 

it  is  clearly  evidence  of  Howard's  agency  to  show 
bis  man  who  called  himself  Howard  was  Wood,  that  he  was 
[mate  connection  with  these  directors,  and  that  they  were 
iedly  benefiting  by  his  frauds;  because  the  moment  that 
itablish  that  all  these  names  were  aliases  of  one  person,  and 
mder  those  names  this  business  was  conducted  for  the 
t  of  the  company,  it  seems  to  me  that  you  establish  also 
hat  person  was  an  agent  of  the  company.  This  evidence  is 
ore  receivable  on  that  ground.  But,  secondly,  you  must 
bow  that  these  acts  were  fraudulent.  Supposing  that  this 
lad  stood  alone,  there  was  certainly  no  conclusive  evidence 
id  on  the  part  of  the  company,  but  when  it  appears  that  the 
is  names  are  aliases  of  one  and  the  same  agent,  and  that 
repeated  acts  of  getting  money  from  persons  who  receive 
nesponding  benefit  were  known  to  the  defendants,  I  think 
roved  that  the  acts  were  fraudulent  in  their  nature.  Then 
eta  that  the  plaintiff  had  to  establish,  viz.,  that  Howard  was 
gent  of  the  defendants,  that  he  had  committed  frauds,  and 
>y  those  frauds  the  defendants  had  benefited,  are  made  out. 
k  that  this  evidence  does  not  fall  within  the  rule,  Res  inter 
nda  alteri  nocere  non  debet,  because  the  facts  given  here  in 
ice  are  necessary  links  in  the  chain  of  proof  in  the  particular 

As  to  the  previous  decision  of  this  court  in  the  same  case 
.  T.  Hep.  N.  S.  269),  by  which  certain  paragraphs  were 
c  oat  from  the  claim,  I  think  that  does  not  conflict  with  our 
it  decision,  because  they  contained  statements  of  res  inter 
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Bun  alios  actce  without  any  attempt  to  connect  them  with  the  res  inter 
The  Almoh  Pa/r^e8  ac^a'    ^  ^°  ^e  observations  of  two  of  the  judges  in  that 
L rri  As8o -N  case^  it  is  not  necessary  to  decide  whether  they  can  all  be 
range  supported.   They  had  reference  only  to  the  subject  then  before 
SoG1KTT-  the  court.    I  am  of  opinion,  therefore,  that  this  evidence  was 
187g>  admissible,  and  that  the  rule  should  be  discharged. 
  Ilule  discharged. 

fraud — 

Series  of  Ads    Solicitor  for  the  plaintiff,  J.  Robinson. 
~Emde"%e7      Solicitors  for  the  defendants,  Phelps,  Bennett,  and  Woodforde. 

[Note  by  Reporter.— Where,  in  an  action  against  A.,  to  recorer  the  valne  of  work 
done  by  the  plaintiff  to  certain  houses  on  the  order  of  Bn  the  question  was,  whether 
A.  or  B.  was  liable  as  prinoipal ;  evidence  was  held  to  be  admissible  to  prove  that  A. 
had  given  orders  to  persons,  other  than  the  plaintiff,  to  do  work  at  the  same  noons: 
(  Woodward  y.  Buchanan,  L.  Rep.  5Q.  B.  285;  22  L.  T.  Rep.  N.  S.  123.  See  ak) 
Reg.  v.  Francis,  L.  Rep.  2  0.  0. 128,  131 ;  30  L.  T.  Rep.  N.  S.  60S.)] 
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HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Wednesday,  January  29,  1879. 
(Before  May,  C.J.,  O'Brien  and  Fitzgerald,  JJ.) 

Re  John  Bea.  (a)  (b) 

Committal  by  magistrate  for  contempt  of  court — Inadmissibility  of 
evidence  that  statement  in  warrant  of  committal  is  untrue— Be 
Pollard  (L.  Rep.  2  P.  0.  0.  106)  and  Re  John  Bea  (14  C» 
0.  0.  139)  commented  <m  and  distinguished — 14  8f  15  Vid. 
c.  93,  s.  9. 

A  solicitor  who  had  been  guilty  of  conduct  amounting  to  a  contempt 
of  court  was  committed  by  magistrates,  sitting  at  petty  sessions, 
to  gaol  for  a  week.  The  warrant  of  committal  stated  that  he  had 
(a)  Reported  by  Cecil  R.  Roche,  Esq.,  Barrister-at-Law. 

(6)  Note. — In  this  ease  the  offence  oommitted  was  a  distinct  one  from  that 
adjudicated  on  in  the  case  of  Re  John  Bea  (14  Cox  C.  C.  188> 
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been  offered  an  opportunity  of  showing  cause  why  he  should  not  &  John  Rka. 
be  committed  for  contempt  of  court;  but  that  instead  of  doing  so 

he  proceeded  to  interrupt  the  proceedings  of  the  court.   ' 

Held,  that  on  habeas  corpus  affidavits  could  not  be  opened  before  the  Contempt— 
court  to  show  thai  this  statement  on  the  warrant  was  untrue.        Jurw^aTt  *~~ 

IN  this  case  the  prisoner,  John  Rea,  a  solicitor,  in  the  coarse  of 
a  case,  in  which  certain  persons  were  charged  with  riot,  tried 
at  petty  sessions  in  Belfast,  was  guilty  of  conduct  amounting  to  a 
contempt  of  court,  and  was  committed  to  gaol  on  a  warrant 
stating  that  Mr.  Rea,  having  intimated  that  he  was  for  one  of  the 
accused  only,  persisted  in  interfering  between  the  Court  and  the 
others ;  that  he  was  guilty  of  a  contempt  of  court,  and  that 
having  been  offered  an  opportunity  of  showing  cause  why  he 
should  not  be  committed  for  unlawful  and  wilful  contempt  of 
court,  instead  of  showing  such  cause  he  again  proceeded  to 
interrupt  the  proceedings,  whereupon  he  was  committed  to  gaol 
for  seven  days.  The  prisoner  was  brought  up  on  habeas  corpus, 
and  it  was  now  proposed  to  open  affidavits,  filed  on  his  behalf,  to 
show  that  no  such  opportunity  of  showing  cause,  as  stated  in  the 
warrant,  was  actually  given. 

P.  Keogh,  for  the  prisoner. — The  proceedings  which  took  place 
antecedent  to  the  warrant  were  irregular.  It  should  be  open  to 
the  prisoner  to  show  this  by  affidavit  though  the  warrant  itself  be 
regular  on  its  face  :  [Re  Pollard,  L.  Rep.  2  P.  C.  C.  106.) 

Pwrcell,  Q.C.,  for  the  magistrates,  contra. — If  the  law  contended 
for  by  the  prisoner  be  correct,  there  is  not  a  single  case  of  im- 
prisonment throughout  the  country  but  might  be  questioned. 
The  warrant  being  good  on  the  face  of  it  the  court  can  inquire 
into  it  no  further  :  (Be  The  Sheriff  of  Middlesex,  11  Ad.  &  El. 
273  ;  Stockdale  v.  Hansard,  9  Ad.  &  El.  1,  and  11  Ad.  &  El.  253). 

May,  C.J.— The  Petty  Sessions  (Ireland)  Act,  1851  (14  &  15 
Vict.  c.  93),  by  sect.  9  enacts,  that  if  any  person  shall  wilfully 
insult  any  justice  or  justices  sitting  in  such  petty  sessions  court, 
or  shall  commit  any  other  contempt  of  any  such  court,  it  shall 
be  lawful  for  any  such  justice  or  justices,  by  verbal  order,  to 
direct  snch  person  to  be  removed  from  such  court,  and  taken 
into  custody,  and  at  any  time  before  the  rising  of  the  court,  by 
warrant,  to  commit  any  such  person  to  gaol  for  any  period  not 
fi  exceeding  seven  days,  or  to  fine  such  person  any  sum  not 
exceeding  40*.    Mr.  Rea  was  committed  for  contempt  of  court 
under  that  statute.    A  writ  of  habeas  corpus  has  been  obtained, 
and  the  legality  of  the  committal  is  brought  under  consideration. 
It  is  plain  that  no  tribunal  could  be  maintained  with  order  and 
decency  unless  the  presiding  judge  had  the  power  of  dealing 
with  and  suppressing  contempts  committed  in  the  Court.    It  is 
for  the  sake  of  the  administration  of  justice,  and  in  order  to 
maintain  the  decency  and  order  of  judicial  proceedings  that  this 
|    extensive  and  summary  power  is  confided  to  a  judge.    The  writ 
;  .  of  habeas  corpus  was  issued  and  directed  to  the  governor  of 
vok  rrv.  s 
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B*  Joint  Rab.  Belfast  gaol,  and  the  return  made  by  that  official  shows  that 
j"^"  Mr.  Rea  was  legally  in  custody.  Counsel,  however,  on  behalf  of 
— "  Mr.  Rea,  contend  that,  admitting  that  a  contempt  of  Court  was 
Contempt—  committed,  as  the  warrant  states,  and  that  the  warrant  and  return 
W^ra^"""*16  regular,  it  is  open  for  Mr.  Rea  to  state  by  affidavit  that 
previously  to  his  committal  no  opportunity  was  given  to  him  of 
showing  cause  against  the  intended  order.  For  that  purpose 
the  case  of  Be  Pollard  (L.  Rep.  2  P.  C.  C.  106)  was  cited,  but 
upon  referring  to  that  case  it  will  at  once  appear  that  it  has  little 
application  to  the  motion  before  the  Court.  In  that  case  the 
Chief  Justice  of  Hongkong  passed  a  sentence  on  a  barrister 
practising  in  his  court  on  account  of  alleged  contemptuous 
language  and  conduct  in  the  conduct  of  a  case,  the  matter  having 
occurred  several  days  previously.  The  case  came  before  the 
Privy  Council  upon  an  appeal  from  that  sentence,  the 
appellant  stating  in  his  affidavit  that  he  had  in  vain  applied  to  the 
judge  to  be  informed  in  what  his  contempt  consisted,  and 
that  he  had  stated  in  court  that  if  he  had  conducted  himself 
improperly,  he  was  ready  to  apologise.  The  Privy  Council,  in 
reporting  to  Her  Majesty,  state  that  in  their  judgment,  "  No 
person  should  be  punished  for  contempt  of  court,  which  is  a 
criminal  offence,  unless  the  specific  offence  charged  against  him 
be  distinctly  stated  and  an  opportunity  of  answering  it  be  given 
to  him and  no  doubt,  as  a  general  rule,  that  doctrine  is  a  well 
founded  and  constitutional  doctrine.  But  I  am  not  aware  that 
when  an  admitted  contempt  has  been  offered  to  a  court  in  the 
face  of  the  court,  it  is  necessary  for  the  presiding  judge,  before 
removing  or  committing  the  offender,  to  call  on  him  to  show 
cause  why  he  should  not  be  committed  or  removed  and  it  would 
appear  clear  that  the  section  of  the  Act  above  referred  to  con- 
templated no  such  formality.  It  is  to  be  also  observed  that  we 
are  not  dealing  with  the  case  of  certiorari  seeking  to  quash  the 
order  of  the  magistrate,  in  which  case  the  propriety  of  the  order 
might  be  inquired  into  as  in  Ex  parte  Porter  (5  B.  &  S.  299). 
The  prisoner  is  before  us  on  habeas  corpus,  and  on  such  a  case  I 
do  not  think  the  court  should  go  into  such  questions  as  are  sought 
to  be  raised.  It  is  admitted  that  a  contempt  was  committed, 
that  the  warrant  of  committal  is  regular  and  valid  on  the  face  of 
it,  and  under  such  circumstances  I  think  that  the  court  can  only 
order  the  prisoner  to  be  remanded. 

O'Brien,  J. — When  in  the  matter  of  John  Rea  (14  Cox  C.  C. 
139)  was  before  me  last  October,  in  Re  Pollard  (L.  Rep.  2  P.  C.  C. 
106),  was  strongly  relied  on  as  now,  it  being  declared  by  the 
Privy  Council  in  their  judgment  that  no  person  should  be 
punished  for  contempt,  which  was  a  criminal  offence,  unless  the 
specific  offence  charged  against  him  was  distinctly  stated,  and  an 
opportunity  of  answering  it  given.  The  affidavits  were  fully 
before  me  last  October,  and  they  did  not  in  my  opinion  satis- 
factorily establish  that  such  opportunity  was  on  that  occasion 
given  to  Mr.  Rea,  and  as  it  appeared  that  Mr.  Rea  would  be  in 
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my  event  entitled  to  discharge  on  the  following  day,  I  gave  him  John  Rra. 
the  benefit  of  the  doubt,  and  directed  his  discharge.  Now, 

however,  I  look  upon  it  as  decided  by  the  judgment  of  the  Court   " 

in  the  present  case,  that  the  principle  of  in  Re  Pollard  does  not  ^^^f?'"" 
apply  to  a  case  like  this;  and  whatever  my  opinion  might  be>  f^rarn"~ 
this  decision  must  now  be  considered  as  the  law  of  the  land,  and 
it  is  certainly  desirable  that  there  should  be  some  settled  law  on 
the  subject.    I  may  intimate,  however,  that  I  am  inclined  to  say 
Mr.  Keogh  might  be  allowed  to  open  the  affidavits. 

Fitzgerald,  J. — I  concur  in  the  judgment  delivered  by  my 
Lord  Chief  Justice,  and  do  not  think  that  his  decision  in  the 
slightest  degree  trenches  upon  Be  Pollard  (L.  Rep.  2  P.  C.  C. 
106).  The  contention  of  Mr.  Keogh  appears  to  be  that  after  the 
magistrate,  in  the  exercise  of  the  summary  power  conferred  on 
him  by  the  statute,  had  decided  that  Mr.  Bea  was  guilty  of 
oontempt,  he  (Mr.  Bea)  should  then,  though  all  this  occurred  in 
his  presence  and  in  open  court,  get  a  formal  notification  to  show 
cause  and  until  that  had  been  done  the  magistrate  could  not  have 
passed  sentence.  In  my  opinion,  if  it  appeared  plainly  on  the 
warrant  that  all  the  proceedings  took  place  in  the  presence  and 
hearing  of  Mr.  Bea  himself,  it  was  unnecessary  that  there  should 
be  such  an  averment  as  that  in  the  warrant.  I  may  observe,  too, 
that  the  statute  points  out  how  this  statutable  authority  was  to 
be  exercised  and  says  not  one  word  of  any  requisition  to  the 
defendant  to  show  cause.  I  do  not  for  a  moment  deny  that  the 
warrant  itself  is  not  conclusive.  It  has  always  been  held  here 
that,  either  on  habeas  corpus  or  on  motion  for  a  certiorari,  there 
is  liberty  to  show  that  the  Court  below  had  no  jurisdiction  and 
that  the  mere  assertion  of  jurisdiction  by  the  Court  below  does 
not  prove  it.  But  the  argument  in  the  present  case,  that  the 
defendant  should  have  been  called  on  to  show  cause,  does  not 
affect  the  question  of  jurisdiction ;  on  the  contrary,  it  admits  the 
magistrate's  jurisdiction  and  rests  upon  this,  that  in  the  exercise 
of  it  there  had  been  irregularity.  I  am  clearly  of  opinion  that  it 
is  not  a  matter  we  ought  to  investigate  on  a  motion  of  this  kind. 

Prisoner  remanded  to  custody. 


s  2 


260 


CRIMINAL  LAW  CASES. 


ftelantr. 


HIGH  COURT  OP  JUSTICE. 
EXCHEQUER  DIVISION. 
(Before  Pallas,  C.B.,  Fitzgirald  and  Dowse,  B.B.) 
Wednesday,  Feb.  12,  1879. 

Lkproy  v.  Burnsddi.  (a) 

Libel — Bight  to  interrogate  proprietor  of  a  newspaper  under  6^7 
Will.  4,  c.  76,  sect.  19,  in  a  civil  action  when  a  criminal  prosecu- 
tion is  pending — Judicature  Act  (Ireland),  1877—40  8f  41  Virt. 
c.  57,  sect.  27,  sub-sect.  7— Judicature  Act  (England),  1878,  sect. 
24,  sub-sect.  7. 

In  an  cation  for  libel  in  a  civil  court,  when  a  criminal  prosecution 
is  pending  the  plaintiff  has  a  right,  under  the  joint  provisions 
of  6  8f7  Will.  4,  c.  76,  sect.  19,  and  40  £  41  Vict.  c.  57,  sect. 
27,  sub-sect.  7  (Judicature  Act,  England,  1873,  sect.  24,  sub- 
sect.  7)  to  obtain  discovery  from  the  proprietor  of  a  newspaper  to 
be  enforced  by  interrogatories. 

ACTION  for  libel  for  certain  newspaper  articles  which  appeared 
in  Saunders'  Irish  Daily  News,  of  which  it  was  alleged  the 
defendant  was  proprietor.  The  article  complained  of  imputed  to 
the  plaintiff  improper  conduct  in  obtaining  and  publishing  certain 
documents  in  another  newspaper,  and  was  set  out  in  the  sixth 
paragraph  of  the  statement  of  claim.  A  criminal  prosecution 
had  also  been  instituted  against  the  defendant  in  respect  of  the 
same  libel.  The  plaintiff  now  moved  to  compel  the  defendant  to 
answer  the  following  interrogatories : 

First,  Is  it  not  a  fact  that  in  the  said  newspaper  (the  Saunders3 
Irish  Daily  News),  published  on  the  said  6th  day  of  July,  1878, 
or  some  other,  and  what  date  an  article  appeared  in  the  words  and 
figures  set  forth  in  the  sixth  paragraph  of  the  statement  of  claim 
in  this  action  ?   If  not  how  otherwise  f 

Secondly,  Were  not  you  the  defendant,  William  Bumside,  upon 

(a)  Reported  by  Okjil  R.  Rochm,  Esq.,  BtRfatar-ftt-Law. 
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and  before  the  said  6th  day  of  July,  1878,  or  some  other  and  Lsfrot 
what  date,  the  proprietor  either  alone  or  jointly  with  some  other  g^J^^ 
and  what  person  or  persons  of  the  said  newspaper  ?   

The  answer  of  the  defendant  to  the  said  interrogatories  was  as  1879. 
follows:  "I  say  that  the  plaintiff  Edward  Thomas  Lefroy,  at  zJmL. 
the  assizes  of  oyer  and  terminer  for  the  county  of  the  city  of  Practice. 
Dublin,  held  at  Green-street,  in  the  said  county  of  the  city,  in 
August  last,  preferred  a  bill  of  indictment  against  me  and  one 
William  A.  Murray,  for  having  printed  and  published  an  alleged 
malicious  and  defamatory  libel  in  the  said  Saunders*  Irish  Daily 
News  and  which  said  bill  of  indictment  was  found  at  the  said 
assizes  and  was  afterwards,  on  my  application,  removed  by  writ  of 
certiorari  into  the  Queen's  Bench  Division.  And  I  further  say 
that  each  of  the  said  interrogatories  tends  to  criminate  me,  and 
that  my  answer  to  either  of  said  interrogatories  would  tend  to 
criminate  me,  and  for  the  reasons  aforesaid  I  respectfully  decline 
to  answer  either  of  said  interrogatories ;  and  I  humbly  submit  to 
the  Court  that  I  am  not  bound  to  make  any  further  or  other 
answers  to  either  of  said  interrogatories." 

Sect.  19  of  6  &  7  Will.  4  enacts  that  discovery  of  the  proprietor, 
printer,  or  publisher  of  any  newspaper  may  be  enforced  by  a 
party  in  an  action  for  damages  alleged  to  have  been  sustained  by 
reason  of  any  slanderous  or  libellous  matter  contained  in  any  such 
newspaper  respecting  such  person  and  the  same  section  provides 
that  any  discovery  so  obtained  shall  not  be  made  use  of  as  evidence 
in  any  other  proceeding  against  the  defendants. 

McLaw/hlin,  Q.G.,  with  him  Houston,  for  the  plaintiff. — The 
82  &  33  Vict.  c.  24,  sect.  1,  repeals  in  part  the  6  &  7  Will.  4,  c. 
74,  bat  re-enacts  the  19th  section.  The  33  &  34  Vict.  c.  99, 
without  referring  to  the  32  &  33  Vict.  c.  24,  repealed  the  original 
Act  so  far  as  not  already  repealed,  and  left  the  law  as  it  was 
previously  under  sect.  19  of  6  &  7  Will.  4,  c.  76.  See  Dixon  v. 
Enoch  (L.  Rep.  13  Bq.  394) ;  Bamsden  v.  Briarley  (W.  N.,  1875, 

Porter,  Q.C.,  with  him  Molloy,  for  the  defendant,  relied  on  the 
fact  of  the  criminal  proceedings  being  pending  as  an  excuse  for 
declining  to  answer  the  interrogatories.  They  cited :  {Fisher  v. 
Owen,  8  Ch.  Div.  645;  Allhusen  v.  Labouchere,  3  Q.  B.  Div. 
654 ;  Tapling  v.  Ward,  6  H.  &  N.  749.) 

Pallxs,  C.B.— It  is  admitted  that  at  the  time  of  the  coming 
into  operation  of  our  Judicature  Act,  the  provisions  of  the 
6  &  7  Will.  4,  c.  76,  s.  19,  were  in  force  as  a  substantive  enactment 
of  the  32  &  33  Vict.  c.  24.  At  that  time,  therefore,  a  person 
alleging  himself  to  have  been  libelled  in  a  newspaper  was  entitled 
to  appeal  to  the  oath  of  the  alleged  proprietor  upon  the  question 
whether  he  was  in  fact  such  proprietor.  The  mode  and  form  in 
which  this  appeal  to  the  oath  of  the  alleged  proprietor  could  be 
made  was  under  the  6  &  7  Will.  4,  c.  76,  by  filing  a  bill  for 
discovery.  It  is  unnecessary  to  consider  whether,  after  the 
passing  of  oar  Common  Law  Procedure  Act  of  1856,  the  form 


262 


CRIMINAL  LAW  CASUS. 


Lbibot  of  applying  to  the  Court  for  liberty  to  exhibit  interrogatories 
BuR^n>^    might  not  also  have  been  adopted.    But  whether  it  could  or  not, 

  the  substance  of  the  right  was  the  appeal  to  the  oath  of  the 

1879.  alleged  proprietor,  the  mode  of  asserting  that  right,  whether  it 
£^__  was  by  bill  of  discovery  in  equity  or  by  interrogatories  at 
Practice,  common  law,  was  matter  of  form  and  procedure  only.  Then 
came  the  Judicature  Act  and  in  my  opinion  the  effect  of  that 
Act  upon  a  question  like  the  present  was  to  leave  unaffected  the 
right,  but  to  alter  the  form  and  procedure  by  which  that  right 
might  be  enforced.  The  plaintiff  therefore  continues  to  be 
entitled  to  appeal  to  the  oath  of  the  alleged  proprietor  as  to  his 
proprietorship;  but  that  right  he  cannot  enforce  by  a  bill  of 
discovery,  for  such  a  proceeding  has  been  abolished,  nor  need  he 
enforce  it  by  an  action  for  discovery  alone.  Sect.  27,  sub-sect.  7, 
of  the  Act  provides  that  "  The  High  Court  of  Justice  shall  in 
every  cause  or  pending,  have  power  to  grant,  and  shall  grant,  all 
such  remedies  whatsoever  as  any  of  the  parties  thereto  may  appear 
to  be  entitled  to,  in  respect  of  any  and  every  legal  and  equitable 
claim,  so  that  as  far  as  possible  all  matters  so  in  controversy 
between  the  parties  respectively  may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legal  proceedings  concerning 
any  such  matter  avoided."  The  latter  words  in  my  mind  clearly 
indicate  that  an  action  for  discovery  alone  need  not,  and  indeed 
ought  not,  to  be  instituted  in  aid  of  another  pending  action 
between  the  same  parties ;  but  that  such  discovery  as  a  party  in 
any  action  was  theretofore  entitled  to  from  any  other  party  should 
be  obtained  by  a  proceeding  in  such  one  action.  It  is  unneoessaiy 
to  refer  to  the  rules  of  Court  to  show  the  mode  in  which  effect 
has  been  given  to  this  intention.  In  my  opinion  the  plaintiffs 
right  to  this  discovery  is  a  subsisting  right,  and  is  capable  of 
being  enforced  and  ought  to  be  enforced  in  this  action. 

Fitzoibald  and  Dowsi,  B.B.,  concurred. 
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HIGH   COURT   OF  JUSTICE. 
COMMON  PLEAS  DIVISION. 
Dec.  7,  1878,  and  Jan.  11,  1879. 
(Before  Denman,  J.) 

NlGOTTI   V.    COLVILLB.  (a) 

False  imprisonment — Time,  mode  of  computation — Calendar  month 
— Expiration  of  term  of  imprisonment. 

The  plaintiff,  who  had  been  sentenced  by  a  police  magistrate  on  the 
Slst  day  of  October  to  two  different  terms  of  imprisonment  on 
two  convictions,  the  first  for  "  one  calendar  month,93  the  second 
"for  fourteen  days,  to  commence  at  the  expiration  of  the  im- 
prisonment previously  adjudged,"  sued  the  defendant,  the  governor 
of  Ooldbath  Fields  Prison,  for  false  imprisonment.  The  plain* 
tiff  was  received  into  the  defendant's  custody  on  the  Slst  day  of 
October,  and  finally  released  on  the  14th  December  at  9  a.m. 

Held,  that  the  facts  disclosed  no  cause  of  action,  the  term  of  im* 
prisonment  not  strictly  expiring  until  midnight  on  the  14th 
day  of  December. 

€t  One  calendar  month,"  in  a  sentence  of  imprisonment,  means  a 
period  expiring  on  that  day  in  the  succeeding  month  which  corres* 
ponds  numerically  with  the  day  on  which  the  sentence  is 
pronounced. 

JHJRTHER  CONSIDERATION. 

The  plaintiff,  who  sued  the  governor  of  Coldbath  Fields 
Prison  for  false  imprisonment,  had  been  sentenced  on  the  Slst 
day  of  October  to  two  successive  terms  of  imprisonment,  one 
calendar  month  and  fourteen  days  respectively. 

The  defendant  received  the  plaintiff  into  his  custody  on  the 
afternoon  of  the  same  day,  and  finally  discharged  him  at  9  a.m. 
on  the  14th  day  of  December. 

The  jury  having  provisionally  assessed  the  damages  at  20s.,  the 
case  was  adjourned  for  further  argument. 

Kydd  and  Barnard,  for  the  plaintiff,  argued  that  the  first  period 
of  one  calendar  month's  imprisonment  must  be  regarded  as  having 
commenced  at  midnight  on  the  30th  day  of  October,  the  plaintiff 
having  been  in  custody  during  part  of  the  Slst,  and  a  part  of 

(a)  Reported  by  J.  A.  Foora,  Esq.,  Barrifter-At-Lair. 
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Nioorn  a  day  being  in  law  equivalent  to  a  whole  day  for  such  a  purpose. 
Colvillr.    ^n^s  being  so,  the  month  would  expire  at  midnight  on  the  29th 

  day  of  November,  that  completing  thirty  entire  days.    If  the 

1879.      term  were  reckoned  to  midnight  on  the  80th  November,  the 
ImpHtonmtnt  plamtiff  would  have  been  detained  in  prison  during  the  whole  of 
—  Construction  November  (which  would  be  one  calendar  month),  and,  in  addition, 
of  sentence—  one  <Jay  in  October,  under  a  sentence  of  one  month.  Fourteen 
Definition.  from  midnight  on  ^he  29th  day  of  November  would  expire 

at  midnight  on  the  13th  day  of  December,  so  that  there  was  an 
illegal  detention. 

A.  L.  Smith,  for  the  defendant,  contended  that  the  first  sentence 
of  one  calendar  month  did  not  expire  until  midnight  on  the  30th 
day  of  November  at  the  earliest.  Our.  adv.  vuli. 

Denman,  J.,  subsequently  delivered  the  following  written  judg- 
ment.— This  was  an  action  for  false  imprisonment  by  detaining 
the  plaintiff  in  custody  for  a  longer  period  than,  as  he  contended, 
he  was  liable  to  be  detained.  The  facts  were  not  in  dispute.  I 
took  the  opinion  of  the  jury  as  to  the  damages,  which  were 
assessed  at  20s.  After  hearing  counsel,  I  took  time  to  consider 
whether  judgment  ought  to  be  for  the  plaintiff  or  for  the  defen- 
dant. The  plaintiff  bad  been  convicted  by  a  metropolitan  police 
magistrate  of  two  different  assaults,  and  sentenced  to  imprison- 
ment upon  each  conviction.  The  convictions  took  place  at 
eleven  a.m.  on  the  31st  day  of  October,  and  the  commitments, 
were  drawn  up  in  accordance  with  the  sentences  passed.  For 
the  first  assault  the  plaintiff  was  sentenced  to  be  imprisoned 
"  for  one  calendar  month ; "  and,  for  the  second  assault,  "  for 
fourteen  days,  to  commence  at  the  expiration  of  the  imprisonment 
previously  adjudged."  He  was  taken  into  the  custody  of  the 
defendant,  being  the  governor  of  Coldbath  Fields  Prison,  during 
the  afternoon  of  the  31st  day  of  October,  and  finally  released  at 
nine  a.m.  on  the  14th  day  of  December,  having  claimed  to  be 
released  on  the  previous  day.  It  was  contended  for  the  plaintiff 
that  the  calendar  month  (the  term  of  the  first  sentence)  com- 
menced at  midnight  on  the  30th  day  of  October.  So  far,  I  am 
of  opinion  that  the  plaintiff's  contention  was  well  founded.  I 
can  find  no  express  authority  on  the  point,  but,  arguing  from 
analogous  cases,  I  think  I  ought  so  to  hold.  It  has  been  held  in 
many  cases  that,  as  a  general  rule,  except  where  it  is  necessary 
in  order  to  settle  which  of  two  actions  on  the  same  day  is  to 
prevail,  the  law  takes  no  notice  of  parts  of  a  day,  and  that  the 
first  day  to  be  counted  is  the  day,  any  part  of  which  is  occupied 
in  the  particular  business  which  is  to  endure  for  a  certain  number 
of  days  in  order  to  fulfil  any  requirement  of  the  law.  This 
principle  is  recognised  in  the  often-cited  case  of  Combe  v.  Pitt 
(3  Burr.  1434),  in  Field  v.  Jones  (9  East  154),  in  Olassingion 
v.  Bawling8  (3  East.  407),  where  it  was  held  that,  under 
the  statute  which  enacted  that  a  trader  lying  in  prison  two 
months    after  an   arrest  for   debt  should  be  adjudged  a 
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bankrupt,  the  day  of  arrest  was  to  be  included  in  the  com-  Niacin 
potation  of  the  two  months ;  and  also  in  Wright  v.  Mills  ^T^;riB! 

(4  H  &  N.  488)  and  other  cases ;  and  this  is  stated  to  be  the  rule   

applicable  "  to  all  judicial  acts"  in  the  judgment  of  the  Exchequer  1879. 
Chamber  in  Edwards  v.  The  Queen  (9  Exch.  628.)    There  are  no  ^  ^  ^ 

doubt  several  cases  in  which,  where  the  date  is  to  run  from  an  act  Construction 

done,  it  has  been  held  that  the  day  on  which  the  act  is  done  is  to  of  sentence— 
be  excluded  from  the  computation.  See  Lester  v.  Garland  Dtfi'"1™*- 
(15  Ves.  jun;  254.)  There  are  also  cases  in  which,  where  a  pay- 
ment is  to  be  made  or  something  to  be  done  "  within  so  many  days 
or  months,"  or  "  at  the  expiration  of  so  many  days  or  months,"  the 
day  of  the  event  within  or  at  the  expiration  of  so  many  days  from 
which  the  payment  is  to  be  made,  or  the  act  done,  is  not  included 
in  the  reckoning.  The  case  of  a  bill  of  exchange  is  a  familiar 
instance.  But  I  can  find  no  authority  for  saying  that  the  general 
role  ought  not  to  apply  to  a  case  of  a  sentence  of  imprisonment. 
Nor  can  I  see  any  ground  for  doubting  that  it  applies  to  the  case, 
where  the  sentence  is  for  a  calendar  month,  or  a  given  number  of 
calendar  months,  just  as  much  as  to  a  sentence  for  so  many  days. 
Holding,  then,  that  the  first  sentence  in  the  present  case  must  be 
computed  from  midnight  on  the  30th  day  of  October,  when  did 
the  calendar  month  expire  ?  The  plaintiff  contends  that  it 
expired  at  midnight  on  the  29th  day  of  November  at  the  latest ; 
and  he  does  so  on  the  ground  that,  if  not,  the  plaintiff  under  a 
sentence  of  one  calendar  month's  imprisonment  would  have  to 
undergo  something  more  than  a  calendar  month's  imprisonment, 
inasmuch  as  he  would  be  imprisoned  for  the  whole  of  one  day  in 
October  (i.e.,  from  midnight  on  the  30th  to  midnight  on  the  31st 
day  of  October),  plus  twenty -nine  days  and  something  more  (nay, 
even  a  whole  calendar  month  more)  in  November,  making  in  the 
whole  more  than  thirty  days;  whereas  November,  which  is  a 
calendar  month,  only  consists  of  thirty  days.  Therefore,  it  is 
argued,  it  follows  of  necessity  that  he  will  have  suffered  more 
than  a  calendar  month's  imprisonment,  and  in  this  particular  case 
he  will  have  actually  been  imprisoned  during  the  whole  calendar 
month  of  November,  plus  one  day  in  October.  It  appears  to  me 
that  his  argument,  however  plausible,  is  not  sound.  The  question 
appears  to  me  to  depend  entirely  upon  what  was  the  meaning  of 
"  one  calendar  month  "  at  the  time  the  sentence  was  passed ;  and  I 
am  of  opinion  that  at  that  time,  viz.,  on  the  31st  day  of  October, 
those  words  meant  a  month,  ending  on  the  day  in  the  succeding 
month  corresponding  to  the  day  of  the  sentence,  according  to  the 
ordinary  understanding  of  the  words  "  this  day  calendar  month." 
The  whole  difficulty  of  the  case  here  arises  from  the  fact  of 
October  having  thirty-one  days,  and  November  only  thirty ;  but 
I  think  that  a  few  considerations  will  show  how  that  difficulty 
ought  to  be  solved.  Suppose  instead  of  the  31st  day  of  October 
this  sentence  had  been  passed  on  the  26th.  Then,  applying  the 
rule  mentioned  above  as  to  the  commencement  of  the  term,  the 
prisoner  would  be  entitled  to  count  the  whole  of  the  26th  as  a  day 
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Nioom  of  imprisonment,  i.e.,  the  sentence  would  have  begun  to  run  from 
Ooltillb.    midnight  on  the  25th.    I  apprehend  that  no  one  would  contend 

  that  it  would  have  expired  before  midnight  on  the  25th  day  of 

1879.  November.  Why  ?  because  that  would  be  the  expiration  of  the 
Imprisonment  "calendar  month."  Yet  in  that  case,  as  in  this,  the  calendar  month 
-lhn$trw&on  spent  in  prison  would  have  been  one  of  thirty-one  days  and 
0-C^f?fx~~  nofc  °f  thirty  days.  This  seems  to  show  that  the  meaning  of 
DtjmUwtL  gt  Qne  ^mfoIT  month  "  cannot  be  construed  with  reference  only 
to  the  duration  of  the  latter  of  the  two  months  over  which  it 
may  extend.  If  it  did,  then  a  sentence  of  one  calendar  month 
passed  on  the  29th  day  of  January  would  expire  not  on  the  28th 
clay  of  February,  but  at  midnight  on  the  25th,  because,  February 
being  a  calendar  month  of  twenty-eight  days,  the  prisoner  would 
have  in  that  sense  spent  a  calendar  month  in  prison.  In  the  case 
of  bills  of  exchange,  in  which  the  word  month  is  held  to  mean 
"  calendar  month,"  it  is  laid  down  by  all  the  text  writers  that 
bills  of  one  month  drawn  on  the  28th,  29th,  30th,  or  31st  days 
of  January  will  fall  due  (excluding  the  days  of  grace)  all  on  the 
same  day,  viz.,  28th  day  of  February,  or  in  Leap  Year  on  the 
29th.  See  Byles  on  Bills,  12th  edit.,  p.  206;  Chitty  on  Bills, 
11th  edit.,  by  J.  A.  Russell,  p.  264  (and  the  older  books  there 
cited  in  the  note) ;  Story  on  Bills,  1st  edit.,  s.  335,  note  1.  Yet 
those  drawn  on  the  28th  and  29th  would,  according  to  the  mode 
of  reckoning  here  contended  for  by  the  plaintiff  have  been 
running  one  or  two  days  more  than  the  whole  of  February,  and 
therefore  more  than  a  calendar  month.  It  is  no  doubt  true  that 
the  law  applicable  to  bills  of  exchange  depends  upon  the  usage 
of  merchants,  and  is  not  necessarily  applicable  to  other  cases; 
but  where  the  question  is,  what  is  the  true  meaning  of  so 
familiar  an  expression  as  "  one  calendar  month,"  it  is  useful  to 
consider  how  such  an  expression  is  regarded  in  any  case  in  which 
it  is  constantly  used  in  familiar  legal  instruments.  On  the  whole 
I  am  of  opinion  that  a  sentence  of  imprisonment  for  one  calendar 
month  passed  on  any  given  day  of  any  given  month,  is  held  to 
begin  to  run  from  the  first  moment  of  that  day,  and  to  expire 
upon  arriving  at  the  first  moment  of  the  corresponding  day  in 
the  succeeding  month.  If  there  be  no  such  corresponding  day 
by  reason  of  the  succeeding  month  not  having  so  many  days  as 
the  preceding  month,  then,  by  analogy  to  the  law  established  in 
the  case  of  bills  of  exchange,  I  think  the  calendar  month  should 
be  held  to  have  expired  at  the  last  moment  of  its  last  day ;  but 
as  long  as  there  is  a  day  in  the  calendar  numerically  cor- 
responding with  the  day  from  which  the  sentence  begins  to  run, 
so  that  it  is  unnecessary  to  trench  upon  a  succeeding  month,  I 
see  no  ground  for  anticipating  the  expiration  of  the  sentence. 
This  being  so,  it  follows  that  the  plaintiff  was  not  strictly 
entitled  to  his  discharge  until  midnight  on  the  14th  day  of 
December,  being  one  calendar  month  and  fourteen  days  from  the 
time  from  which  his  first  sentence  began  to  run,  and  fourteen 
days  from  its  expiration.    I  am  of  opinion,  for  these  reasons, 
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that  the  plaintiff,  who  was  discharged  at  nine  o'clock  in  the  Nwom 

morning  of  the  14th  day  of  December,  was  not  detained  illegally,  qo^wle 

and  I  accordingly  give  judgment  for  the  defendant  with  costs.   

Judgment  for  the  defendant.  1879. 

Solicitors  for  the  plaintiff,  Gold  and  Son.  ^^vwt^^on 
Solicitors  for  the  defendant,  Nicholson  and  Herbert.  of  sentence— 

Definition. 


JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Feb.  18,  19,  20,  and  March  28. 

(Present :  The  Bight  Hons.  Sir  James  W.  Colvile,  Sir  Barnes 
Peacock,  Sir  Montague  Smith,  and  Sir  Robert  Collier.) 

The  Bank  of  New  South  Wales  v.  Owston.  (a) 

on  appeal  from  the  sopreme  court  of  new  south  wales. 

[  Malicious  prosecution — Authority  of  bank  manager — Evidence — 
Misdirection  —  Practice  —  Appealable  amount  — Interest  on 
judgment. 

in  authority  in  an  agent  to  arrest  offenders,  and  to  institute 
criminal  proceedings,  can  only  be  implied  where  the  duties  which 
he  has  to  perform  cannot  be  efficiently  discharged  for  the  benefit 
of  his  employer  unless  he  has  power  promptly  to  apprehend 
offenders  on  the  spot. 

W.,  the  acting  manager  of  the  appellants,  commenced  criminal  pro- 
ceedinge  against  the  respondent,  a  merchant  at  Sydney,  on  a 
charge  of  stealing  a  bill  of  exchange,  which  proved  to  be  grounds 
less.  In  an  action  for  malicious  prosecution  brought  by  the 
respondent  against  the  bank. 

Held  (reversing  the  judgment  of  the  Court  below),  that  such  pro- 
ceedinos  not  being  in  the  ordinary  routine  of  banking  business, 
and  the  evidence  not  showing  any  case  of  emergency,  the  judge 
misdirected  the  jury  in  telling  them  that  such  authority  was  to 
be  inferred  from  W.'s  position  alone ;  and  in  the  absence  of  direct 
evidence  of  such  authority,  the  bank  wets  not  liable. 

When  interest  on  the  amount  of  a  verdict  is  given,  and  included  in 

(a)  Reported  by  0.  E.  Maldew ,  Esq.,  Bftrritter-ftt-Law. 
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Tbs  Bank  ow    the  judgment,  such  interest  must  he  taken  into  account  in  am* 
Nbw  South      sidering  whether  the  amount  at  issue  reaches  the  limit  allowed 
Wt™        for  an  appeal. 


THIS  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
New  South  Wales  (Hargreave  and  Manning,  JJ.,  Martin, 


Malicious  C.J.,  dissenting),  discharging  a  rule  nisi  to  set  aside  a  verdict  for 
pr^^~'  the  respondent  for  500Z.  and  costs,  and  to  enter  a  non-suit,  or  for 


a  new  trial,  in  an  action  brought  by  him  against  the  appellants, 
the  New  South  Wales  Bank,  for  malicious  prosecution  under 
circumstances  which  appear  fully  in  the  judgment  of  their 
Lordships. 

Benjamin,  Q.C.,  and  Arbuthnot  (J.  G.  Mathew  with  them) 
appeared  for  the  appellants. 

/.  1).  Wood  (Mclntyre,  Q.C.,  with  him)  for  the  respondent,  took 
the  preliminary  objection  that  by  the  Order  in  Council  of  the 
13th  day  of  November,  1850,  the  Supreme  Court  of  New  South 
Wales  had  no  power  to  grant  leave  to  appeal,  except  in  cases  in 
which  judgement  had  been  given  in  respect  of  any  sum  or  matter 
at  issue  above  the  amount  or  value  of  500Z.,  without  obtaining 
special  leave  from  the  Privy  Council,  which  had  not  been  done  in 
this  case. 

On  this  point  their  Lordships  gave  judgment  as  follows : — In 
this  case  an  objection  has  been  made  to  the  leave  granted  by  the 
Supreme  Court  of  New  South  Wales  to  appeal  to  Her  Majesty 
on  the  ground  that  the  sum  involved  is  below  the  appealable 
amount.  By  the  Order  in  Council  of  the  13th  day  of  November, 
1850,  which  regulates  appeals  from  the  Supreme  Court  of  New 
South  Wales,  an  appeal  is  given  from  any  final  judgment,  decree, 
order,  or  sentence  of  the  Supreme  Court,  subject  to  certain 
regulations  and  limitations,  the  first  being  that  such  judgment, 
decree,  order,  or  sentence  shall  be  given  or  pronounced  for  or  in 
respect  of  any  sum  or  matter  at  issue  above  the  amount  or  value 
of  500Z.  sterling.  In  the  present  case  the  action  was  for  malicious 
prosecution,  and  the  damages  were  laid  at  5000Z.  On  the  trial 
the  jury  found  a  verdict  for  the  plaintiff,  with  500Z.  damages.  A 
rule  nisi  was  applied  for  to  set  aside  that  verdict,  which  was 
granted,  but  upon  argument  discharged  by  the  Court.  The  rule 
was  discharged  on  the  12th  day  of  March,  1877,  and  on  the 


follows:  " Judgment  after  verdict  for  the  plaintiff,  damages 
500Z. ;  interest  on  the  above  amount,  from  the  date  of  verdict, 
the  15th  day  of  May,  1876,  to  date,  332.  1*.  lid.;  taxed  costs, 
317Z.  12s.  lOd."  It  is  plain  from  previous  decisions  of  this 
tribunal  that  the  costs  may  not  be  added  to  the  amount  recovered 
in  estimating  the  appealable  sum;  and  it  is  now  contended  at 
the  bar  that  interest  on  the  sum  awarded  by  the  verdict  ought 
not  to  be  added.  Their  Lordships,  however,  think  that  interest 
under  the  laws  existing  in  New  South  Wales  is  to  be  considered 
in  estimating  the  amount.    Interest  on  a  verdict  is  given  by  the 
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13th  judgment  was  entered. 
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itatute  (24  Yiot.  No.  8),  the  first  section  of  which  enacts  that —  Tin  Bank  of 
*  Every  plaintiff  who  shall  hereafter  obtain  a  verdict  in  an  N^J^JTH 
action  in  the  Supreme  Court,  upon  which  he  shall  hereafter  v. 
obtain    judgment,    shall    be    entitled    to    interest    at    the  Owotoh. 
nto  of  81.  per  cent,  per  annum  on  the  amount  of  such  j^j 

verdict  firom  the  time  of  obtaining  such  verdict  until  the   ' 

time  of  entering  up  judgment  thereon,  and  the  amount  Malicious 
of  each  interest  shall  be  included  in  the  judgment."  The  interest  pr£^^ 
therefore  is  payable  upon  the  amount  of  the  verdict  from  the  time 
of  obtaining  it  until  the  time  of  entering  up  the  judgment.  It 
is  to  be  included  in  the  judgment,  and  forms  part  of  it.  What, 
then,  is  the  sum  "  in  issue,"  to  use  the  words  of  the  statute,  in 
the  present  appeal  ?  The  verdict  is  only  a  step  towards  the 
judgment.  The  sum  cannot  be  recovered  upon  the  verdict,  but  is 
recovered  in  execution  upon  the  judgement.  The  foundation  of 
the  judgment  is  the  verdict,  and  the  rule  that  was  obtained  to  set 
aside  that  verdict  must  be  understood  as  involving  the  whole  sum 
which  the  verdict  would  carry,  and  which  would  be  included  in 
the  judgment.  That  sum  is  not  the  original  sum  only,  but,  by 
virtue  of  the  statute,  that  sum  and  interest.  A  similar  question 
was  before  this  tribunal  in  certain  appeals  from  India  (Goorooper- 
$ad  Khoond  v.  Juggutchunder,  8  Moo.  Ind.  Ap.  166.)  The  part 
which  is  material  is  at  page  168  :  "  Where  the  appeal  is  firom  the 
whole  decree,  and  the  decree  has  given  an  amouut,  including 
interest  up  to  the  date  of  the  decree,  which  exceeds  Es.  10,000,  it 
is  clear  that  the  matter  which  is  in  dispute  in  the  appeal,  must 
exceed  the  sum  of  Rs.  10,000 ;  for  the  question  to  be  tried  upon 
the  appeal  must  be  whether  the  decree  is  or  is  not  right ;  that  is 
to  say,  whether  the  decree  has  or  has  not  properly  ordered  pay- 
ment of  a  sum  exceeding  Es.  10,000.  Where,  therefore,  at  the 
date  of  the  judgment  the  sum  which  is  recoverable  under 
the  decree  of  the  Sudder  Court  is  an  amount  exceeding  Rs. 
10,000,  there,  in  their  Lordships'  judgment,  the  case  clearly 
tails  within  the  terms  of  the  Order  in  Council."  In  the  same 
judgment  their  Lordships  state  that  they  "  must  not,  of  course, 
be  understood  to  intimate  that  the  Sudder  Courts  ought  to  give 
leave  to  appeal  in  oases  in  which  the  specified  amount  of  Rs. 
10,000  can  only  be  reached  by  the  addition  of  interest  subsequent 
to  the  decree."  Here  their  Lordships  think  that  the  sum 
involved  in  the  judgment  appealed  from  does  exceed,  for  the 
feaaons  they  have  stated,  the  sum  of  5002.,  and  we  are  therefore 
of  opinion  that  the  appeal  ought  to  proceed, 
j   The  appeal  was  then  heard  upon  the  merits. 

For  the  appellants  it  was  contended  that  the  verdict  was  against 
fte  weight  of  the  evidence,  there  being  no  evidence  that  the 
prosecution  had  been  directed  by  the  bank.  It  cannot  be  con- 
tended that  it  is  within  the  general  authority  of  the  manager  of  a 
Ink  to  institute  a  criminal  prosecution,  and  there  was  no  evidence 
rf  implied  authority,  or  any  ratification  of  his  act.  The  learned 
jodge  misdirected  the  jury.    The  following  oases  were  cited: 
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Bank  ov  Mackay  v.  The  Chartered  Bank  of  New  Brunswick  (30  L.  T.  Rep 
WalST"  N-  S-  180  i  L-  Bep.  5  p-  0.  394) ;  Eastern  Counties  RaOwm 
v.        Company  v.  Broom  (6  Ex.  314 ;  20  L.  J.  196,  Ex.) ;  Roev.  Tk 


1879.      Northern  Railway  Company  (3  L.  T.  Rep.  N.  S.  850;  3  E.  &  K 

  672) ;  Poulton  v.  London  and  South-Western  Railway  Company 

Mahciow  (17  L.  T.  Rep.  N.  S.  11 ;  L.  Rep.  2  Q.  B.  534) ;  Walker  v.  8<m& 
SST  Eastern  Railway  Company  (23L.T.Rep.N.S.  14;  L.Rep.  5  CP. 

640);  Edwards  v.  London  and  North-  Western  Railway  Company  (2J 
L.  T.  Rep.  N.  S.  656 ;  L.  Rep.  5  C.  P.  445) ;  Allen  v.  London  mi 
South-Western  Railway  Company  (23  L.  T.  Rep.  N.  S.  612; 
L.  Rep.  6  Q.  B.  65) ;  Moore  v.  Metropolitan  Railway  Compaq 
(25  L.  T.  Rep.  N.  S.  951 ;  L.  Rep.  8  Q.  B.  86) ;  Ghreen  v.  Genenl 
Omnibus  Company  (2  L.  T.  Rep.  N.  S.  95;  7  C.  B.  N.  S.  290); 
Bolingbroke  v.  Swindon  Local  Board  (30  L.  T.  Rep.  N.  S.  728; 
L.  Rep.  9  G.  P.  575).  For  the  respondents  it  was  argued  that 
the  manager  must  be  taken  to  have  authority  to  institute  aooh 
proceedings.    The  appellants  were  incorporated  by  an  Act  of 


must  be  exercised  by  some  one  on  their  behalf.  It  was  for  Hum 
to  show  that  these  powers  were  not  vested  in  the  geneitl 
manager.  It  is  unnecessary  to  go  through  all  the  oases  cited 
on  the  other  side,  but  the  case  of  The  Eastern  Counties  Railwmf 
Company  v.  Brown  (ubi  sup.),  which  is  an  authority  against  the 
respondent,  was  distinguished  in  the  case  of  Giles  v.  The  Tef 
Vale  Railway  Company  (2  E.  &  B.  822 ;  23  L.  J.  43,  Q.  B.)  The 
direction  of  the  learned  judge  at  the  trial  was  right. 
Benjamin,  Q.C.,  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lordships  took  time 
to  consider  their  judgment. 

March  28. — Their  Lordships  gave  judgment  as  follows : — This 
is  an  action  for  a  malicious  prosecution  brought  against  the  Bank 
of  New  South  Wales,  an  incorporated  company.  The  circum- 
stances leading  to  the  prosecution,  which  it  is  now  admitted  was 
groundless,  are  the  following :  In  March,  1876,  a  bill  at  thirty 
days  sight  for  1500 J.  was  drawn  by  Messrs.  Morgan,  Connor,  and 
Glyde,  a  firm  trading  at  Adelaide  in  South  Australia,  upon  the 
plaintiff  Mr.  Owston,  a  merchant  trading  at  Sydney  under  the 


ment  of  wheat  shipped  on  board  the  Sea  OuU,  and  was  sent  with 
the  shipping  documents  by  the  Adelaide  branch  of  the  defen- 
dants' bank  to  the  head  bank  at  Sydney.  On  Saturday,  the  18th 
day  of  March,  the  bank  left  the  bill  with  the  plaintiff  for  accept- 
ance. He  wrote  his  name  upon  it,  but  it  was  not  called  for  until 
the  morning  of  Tuesday  the  21st.  Meanwhile,  on  the  afternoon 
of  Monday,  the  20th,  the  plaintiff  had  received  the  following 
telegram  from  the  drawers  :  "  Sea  dull,  put  back  leaky;"  and  ob 
the  same  afternoon  he  telegraphed  in  reply,  "  Do  yon  wish  us  to 
accept  draft,  or  will  you  instruct  extension  of  sixty  days  ?  "  Oi 


Owbtoh.     Birkenhead,  fyc.  Railway 


The  bill  was  drawn  against  a  consign- 
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the  morning  of  Tuesday,  the  21st,  about  eleven  o'clock,  a  clerk  Tub  Bank  ow 
from  the  bank  called  for  the  bill,  and  the  plaintiff  showed  him 
the  telegrams.    He  did  not  give  the  bill  to  him,  but  sent  a  clerk  „. 
to  the  bank  to  explain  the  matter,  and  it  was  arranged  that  the  Owbtow. 
bank  should  wait  until  one  o'clock  for  the  return  of  the  bill. 

About  that  hour,  and  before  the  plaintiff  had  received  an  answer   ' 

to  his  telegram,  he  returned  the  bill  to  the  bank,  having  pre-  Malicious 
viously  cancelled  his  acceptance.  In  the  afternoon  of  the  same  pi£^^^~ 
dar  the  following  telegram  from  Adelaide  reached  the  plaintiff: — 
"  Bank  instructed  extend  draft  to  sixty  days."  A  telegram  to 
the  same  effect  was  received  by  the  bank.  The  bill,  when  re- 
turned to  the  bank  by  the  plaintiff,  was  sent  on  the  same  afternoon 
by  Hobbs,  one  of  its  clerks,  to  Messrs.  Allen,  Bowden,  and  Allen, 
who  are  notaries,  and  also  solicitors  of  the  bank,  to  be  pre- 
sented by  them  for  noting,  and  what  took  place  with  respect 
to  this  presentment  produced  the  misunderstandings  which  led 
to  the  prosecution  complained  of.  On  the  following  day, 
Wednesday,  the  22nd,  a  clerk  of  Messrs.  Allen  and  Bowden,  a  lad 
called  Muir,  brought  the  bill  to  the  plaintiff  for  acceptance.  The 
plaintiff's  evidence  is  to  the  effect  that  he  understood  the  lad  to 
be  one  of  the  bank  clerks,  and  having  in  his  mind  the  telegrams 
as  to  the  alteration  of  the  days  of  sight,  he  inquired  of  him  how 
the  bank  wished  the  acceptance  to  be.  The  clerk  said  he  knew 
nothing  about  that.  The  plaintiff  then  told  him  that  he  would 
accept  the  bill,  and  send  it  round  to  the  bank,  and  it  was  left  with 
him.  Shortly  afterwards  Bishop,  another  clerk  of  Messrs.  Allen 
and  Bowden,  came  for  the  bill,  and  demanded  to  have  it  returned. 
According  to  the  plaintiff's  evidence  he  was  not  aware  that  Bishop 
was  other  than  a  bank  clerk.  He  says  that  he  again  inquired 
how  the  bill  was  to  be  accepted,  and  told  Bishop  he  would  accept 
and  send  the  bill  to  the  bank.  He  says  Bishop  behaved  in  a 
violent  manner  and  declared  that  he  should  treat  what  he  had  said 
as  a  refusal  to  return  the  bill.  The  plaintiff's  account  of  these 
conversations  is  contradicted,  but  for  the  purpose  of  this  general 
statement  may  be  assumed  to  be  correct.  The  plaintiff  in  fact 
soon  after  sent  the  bill  to  the  bank,  accepted,  having  first  made 
it  payable  at  sixty  days  sight,  and  it  appears  to  have  reached 
the  bank  about  one  o'clock.  Unfortunately  the  fact  of  the  return 
of  the  bill  was  not  communicated  by  the  bank  to  Messrs.  Allen 
and  Bowden,  as  it  ought  to  have  been,  and  they  remained  under 
the  impression  that  the  plaintiff  was  still  keeping  it  in  his  posses- 
sion. Another  interview  took  place  between  Bishop  and  the 
plaintiff ;  they  met  in  the  street.  The  plaintiff  declined  to  have 
anything  to  say  to  Bishop,  and  unfortunately  did  not  tell  him 
what  would  have  prevented  further  trouble — that  the  bill  had 
been  sent  to  the  bank.  Bishop  said,  on  parting,  that  he  would  go 
for  the  police.  A  consultation  was  held  in  Messrs.  Allen  and 
Bowden's  office,  and  apparently  on  the  assumption  that  the  plain- 
tiff was  improperly  withholding  the  bill,  and  that  they  as  notaries 
were  responsible  to  the  bank  for  its  return,  it  was  resolved  to  take 
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Tn  Bank  of  criminal  proceedings.    Bishop  and  Muir  then  went  to  the  police 
NJWa^TH  magistrate  and  applied  for  a  warrant  to  apprehend  the  plaintiff 
v.        on  the  charge  of  stealing  the  bill.    The  magistrate  refused  to 

Ow8ton.     grant  a  warrant,  but  issued  a  summons  to  the  plaintiff  to  appear 
on  the  next  day  to  answer  a  charge  of  feloniously  stealing  a 
 '      bill  of  exchange  of  the  value  of  1500Z.,  the  property  of  the  bank. 

Malicious  The  information  was  laid  by  Muir.  As  soon  as  he  was  served 
pT£Ma^T  ^e  summons,  the  plaintiff  went  to  the  bank,  and  after 
inquiring  for  the  general  manager,  who  was  engaged,  saw  Mr. 
Wilkinson,  the  acting  manager,  and  complained  to  him  of  the 
course  which  had  been  taken.  There  is  great  conflict  of  testi- 
mony as  to  what  occurred  at  this  interview,  but  an  explanation 
then  took  place,  and  there  seems  no  doubt  that  after  the  inter- 
view it  was  resolved  not  to  press  the  charge.  Application  was 
made  by  the  solicitors  to  the  magistrate  to  be  allowed  to  with- 
draw it,  which  was  refused,  and  upon  the  case  being  called  on  the 
next  morning,  the  plaintiff  being  present  in  obedience  to  the  sum- 
mons, no  evidence  was  offered  in  support  of  the  charge,  and  the 
case  was  dismissed.  The  plaintiff  then  brought  the  present  action 
against  the  bank.  On  the  trial  Manning,  J.,  properly  held  that 
the  prosecution  was  without  reasonable  cause,  and  it  was  found  by 
the  jury  to  have  been  commenced  from  improper  motives,  and 
was  therefore  malicious.  No  question  now  arises  on  this  part  of 
the  case.  The  two  questions  which  were  mainly  contested  at  the 
trial  and  argued  at  their  Lordships'  bar  are :  (1)  whether  the 
proceedings  of  Messrs.  Allen  and  Bowden  were  authorised  by 
Wilkinson  on  behalf  of  the  bank ;  and  (2)  if  they  were,  whether 
the  bank  was  responsible  for  Wilkinson's  acts.  At  the  trial  the 
jury  specially  found  the  first  question  in  the  affirmative.  Upon 
the  second  question,  the  learned  judge  told  the  jury,  according  to 
his  own  statement  of  his  direction,  "  that  it  was  to  be  inferred 
from  Mr.  Wilkinson's  position  as  manager  that  he  had  sufficient 
power  under  the  circumstances  for  directing  a  prosecution/'  and 
the  verdict  passed  in  accordance  with  this  ruling.  A  rule  nisi  to 
enter  a  nonsuit  or  for  a  new  trial  was  granted  on  the  following 
grounds:  1.  That  the  special  finding  of  the  jury  (that  Mr. 
Wilkinson  authorised  the  prosecution)  was  against  evidence,  and 
had  no  evidence  to  support  it.  2.  That  the  judge  was  in  error  in 
directing  the  jury  that  the  acts  of  Mr.  Wilkinson,  the  acting 
manager,  were,  as  regards  the  prosecution,  the  acts  of  the  bank 
for  which  the  bank  was  responsible.  3.  That  there  was  no 
evidence  that  the  prosecution  was  in  fact  or  in  law  a  prosecution 
by  the  bank.  This  rule,  after  an  argument  before  Martin,  C.J., 
Hargreave  and  Manning,  JJ.,  was  discharged.  The  Court  was 
unanimous  in  refusing  to  disturb  the  finding  of  the  jury  as  to 
Wilkinson  having  authorised  the  proceedings ;  but  on  the  ques- 
tion of  the  correctness  of  the  ruling  of  Manning,  J.,  as  to  the 
responsibility  of  the  bank  for  his  acts,  which  that  learned  judge 
and  Hargreave,  J.,  sustained,  the  Chief  Justice  dissented  from  his 
colleagues.    One  point  argued  in  the  Court  below  was  that  the 
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bank,  being  a  corporation,  could  not  in  any  case  be  liable  to  an  Tm  Bank  ov 
action  of  this  kind.    The  Chief  Justice  (the  other  judges  taking  South 
the  opposite  view)  held  the  law  to  be  so,  to  use  bis  own  words,  u  on  A^a' 
the  plain  ground  that  malice  being  a  state  of  mind,  cannot  be  Owbton. 
attributed  to  a  corporation  which  has  no  mind,"  and  he  relied  on  ^r— 

the  judgment  of  Aiderson,  B.,  in  Stevens  v.  The  Midland  Counties   " 

Railway  Company  and  Lander  (10  Ex.  352),  which,  as  reported,  Malicious 
no  doubt  supports  this  view.    The  learned  counsel  for  the  appel-  pr^^^"~ 
lant  acknowledged  that,  after  recent  decisions,  he  could  not      w  e' 
support  this  broad  proposition,  and  confined  his  argument  to  the 
two  questions  above  indicated.    Upon  the  first  of  these  questions 
their  Lordships  cannot  say  that  there  is  not  some  evidence  to 
support  the  finding  of  the  jury ;  and  that  finding  having  been 
sustained  by  the  judgment  of  the  Court  below,  they  intimated  to 
the  learned  counsel  at  the  close  of  the  argument  for  the  appellants 
that  they  should  not  feel  justified  in  sending  the  case  to  a  new 
trial  upon  this  point,  if  it  stood  alone.    The  point  remaining  for 
consideration,  viz.,  the  liability  of  the  bank  for  the  acts  of 
Wilkinson,  is  of  more  general  importance.    The  first  question 
which  arises  on  this  point  is  whether  the  direction  of  the 
learned  judge  to  the  jury  to  the  effect  that  it  was  to  be 
inferred  from  Wilkinson's  position  that  he  had  authority  to 
direct  the   prosecution  —  thus  practically  withdrawing  the 
question  from  the  jury  —  was  correct,  and  their  Lordships 
think  that  upon  the  evidence  given  at  the  trial  it  was  not.  No 
proof  was  offered  by  the  plaintiff  of  the  position,  duties,  and 
powers  of  the  acting  manager;  but  the  defendants  examined 
him,  and  also  the  general  manager,  who  gave  evidence  on  the 
question  of  his  authority.    Before  considering  the  effect  of  this 
evidence,  it  will  be  convenient  to  refer  to  the  series  of  authorities 
cited  at  the  bar.    They  all  related  to  the  liability  of  railway 
companies  for  wrongful  arrests  by  their  servants,    fn  each  of  the 
two  earliest  cases,  The  Eastern  Counties  Railway  Company  v. 
Broom  (6  Ex.  314),  and  Roe  v.  The  Birkenhead,  fyc,  Railway 
Company  (7  Ex.  36),  the  plaintiff,  who  had  been  arrested  at  a 
station  for  refusal  to  pay  the  fare  demanded,  brought  an  action 
for  false  imprisonment.    In  both  the  question  arose  as  to  the 
authority  of  the  officers  at  the  station  to  make  the  arrest,  and 
in  both  it  was  held  there  was  not  sufficient  evidence  of  such 
authority  to  go  to  the  jury.    The  decision  in  the  first  of  these 
cases,  upon  the  insufficiency  of  the  evidence  for  the  consideration 
of  the  jury,  is  scarcely  consistent  with  later  authorities.    In  the 
last  of  them,  Parke,  B.,  thought  there  was  no  proof  that  the 
servant  "had  ever  received  any  general  authority  from  the 
company  to  arrest  any  person  who  did  not  pay  his  fare,  nor  was 
there  any  evidence  of  any  course  of  dealing  to  show  that,  as  a 
servant  of  the  company,  he  was  authorised  to  make  any  arrest  on 
their  behalf/'    In  the  latter  cases  a  more  particular  inquiry  was 
made  into  the  character  of  the  employment  of  the  officer,  whose 
acts  were  in  question,  and  the  nature  of  the  duties  entrusted  to 
vol.  xrv.  T 
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The  Bask  ow  him.  In  Ooff  v.  The  Great  Northern  Railway  Company  (3  EL  4  EL 
N3wJS™  672  ;  3  L-     Rep.  N.  S.  850)  the  plaintiff  had  been  arrested  far 
Vm        travelling  on  the  line  without  a  proper  ticket  by  an  inspector  of 
Owbxqn.    the  company  acting  under  the  direction  of  the  superintendent  of 
the  station.    By  the  Railway  Clauses  Act  (10  Vict.  c.  20),  8. 8, 

 '      a  penalty  is  imposed  on  any  person  travelling  on  a  railway 

Maiicums  without  having  paid  his  fare,  with  intent  to  defraud,  and  power  is 
pr(£^^^~  given  to  all  officers  and  servants  on  behalf  of  the  company  to 
apprehend  such  persons.  There  was  evidence  that  the  superin- 
tendent was  the  person  in  supreme  authority  at  the  station,  and 
the  jury  having  found  for  the  plaintiff,  the  Court  refused  to  set 
aside  the  verdict,  on  the  ground  that  there  was  no  evidence  for 
their  consideration.  Blackburn,  J.,  in  delivering  the  judgment 
of  the  court,  observes :  "  The  Court  thought  that,  as  from  the 
nature  of  the  case  the  question  whether  a  particular  passenger 
should  be  arrested  or  not  must  be  made  without  delay,  and  as 
the  case  may  not  be  of  unfrequent  occurrence,  it  was  a  reasonable 
inference  that  in  the  conduct  of  their  business  the  company 
should  have  on  the  spot  officers  with  authority  to  determine, 
without  the  delay  attending  on  convening  the  directors,  whether 
a  person  accused  of  this  offence  should  be  apprehended."  And 
the  Court  held  there  was  evidence  for  the  jury  that  the  persons 
who  apprehended  the  plaintiff  had  such  authority,  observing  that 
it  was  difficult  to  see  why  the  company  paid  the  police  if  the 
inspector  of  their  police  was  not  to  act  for  them  to  this  extent 
This  case  turns  therefore  on  the  considerations  that  the  summary 
power  of  apprehension  given  for  the  protection  of  the  company 
could  only  be  exercised  (practically)  on  the  spot,  and 
instantly,  and  that  the  officers  who  acted  were  the  fittest 
and  indeed  the  only  representatives  of  the  company  on 
the  spot  who  could  exercise  it,  and  upon  these  conside- 
rations it  was  held  that  the  jury  might  infer  the  necessary 
authority.  In  the  later  case  of  Edwards  v.  London  and  North- 
western RaUivay  Company  (L.  Rep.  5  C.  P.  445  ;  22  L.  T.  Rep. 
N.  S.  656),  it  was  held  that  there  was  no  evidence  of  the  officer 
who  had  made  the  arrest  having  such  authority.  There  a 
foreman  porter  who  had  the  superintendence  of  the  station  yard 
in  the  absence  of  the  station-master,  gave  the  plaintiff  into 
custody  on  a  charge  of  stealing  timber  which  the  foreman  porter 
suspected  to  be  the  property  of  the  company.  The  timber  was 
in  a  van  at  the  station.  It  did  not  appear  that  any  timber  was 
in  the  special  charge  of  the  foreman.  The  plaintiff  was  well 
known,  and  in  fact  a  gateman  in  the  service  of  the  company.  It 
was  held  that  there  was  no  evidence  of  implied  authority  arising 
from  the  foreman's  position  to  give  into  custody  persons  whom 
he  might  suspect  to  have  stolen  the  company's  goods.  The 
apprehension  in  this  case  was  not  in  pursuance  of  any  special 
duty  entrusted  to  the  servant,  to  enforce  laws  or  bye-laws.  The 
Court  recognised  the  distinction  that  in  the  case  of  such  a  duty, 
authority  might  under  certain  circumstances  be  presumed,  but 
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held  that  the  general  authority  sought  to  be  inferred  from  the  Thb  Bank  ow 
position  of  the  foreman  could  not  be  so  presumed.    Other  ^™j^£m 
derisions  adopt  this  distinction.     In  Moore  v.  Metropolitan  v 
BaUway  Company  (L.  Rep.  8  Q.  B.  36 ;  25  L.  T.  Rep.  N.  S.  951 ),  Owgios. 
the  facts  of  the  case  were  held  to  bring  it  within  the  authority  of  — 

Qcff  v.  The  Great  Western  Railway  Company.    The  case  of   1 

foulion  v.  The  South-Western  Railway  Company  (L.  Rep.  2  Q.  B.  Malicious 
884;  17  L.  T.  Rep.  N.  S.  11)  was  a  peculiar  one.  The  station-  pr^^m 
Bister  had  arrfested  the  plaintiff  for  non-payment,  not  of  his  own 
lire,  but  that  of  his  horse ;  the  law  giving  power  to  detain  only 
tat  the  former.  Although  it  appeared  that  the  station-master 
acted  in  the  belief  that  the  law  authorised  the  arrest,  and  that  he 
ns  protecting  the  interests  of  the  company,  it  was  held  that  his 
act  was  not  within  the  scope  of  his  authority,  since  it  could  not 
be  inferred  that  the  company  had  authorised  him  to  do  an  act 
which  under  no  circumstances  could  be  lawful,  and  which  they 
bad  no  power  to  do  themselves.  A  question  in  some  respects 
similar  arose  in  Allen  v.  The  London  and  Southwestern  Railway 
Company  (L.  Rep.  6  Q.  B.  65 ;  23  L.  T.  Rep.  N.  S.  612).  It  is 
ko  be  observed  that  although  in  both  these  cases  the  defendants 
happened  to  be  railway  companies,  the  questions  involved  in 
■hem  might  equally  arise  in  the  case  of  other  masters.  In  the  last 
i  appeared  that  a  clerk  whose  duty  it  was  to  issue  tickets  and 
put  the  money  received  in  a  till,  which  was  kept  under  his 
aharge,  having  given  some  money  in  change  to  the  plaintiff,  who 
objected  to  one  of  the  coins,  a  dispute  arose,  and  the  plaintiff,  it 
iiB  alleged,  put  his  hand  into  the  till.  The  clerk  thereupon 
seised  the  plaintiff  and  gave  him  into  custody,  and  the  next 
morning  charged  him  before  a  magistrate  with  feloniously 
^tempting  to  rob  the  till.  Blackburn,  J.,  who  tried  the  cause, 
left  it  to  the  jury  to  say  whether  the  clerk  acted  for  his  own  ends 
and  out  of  spite  in  consequence  of  the  dispute,  or  whether  he  acted 
in  furtherance,  as  he  supposed,  of  the  interests  of  his  employers  to 
protect  their  property.  The  jury  found  that  the  clerk  was  acting 
in  defence  of  the  company's  property,  and  returned  a  verdict 
far  the  plaintiff.  The  Court  set  this  verdict  aside  and  entered  a 
loasuit.  It  does  not  appear  whether  the  clerk  when  he  gave  the 
Jaintiff  into  custody  believed  or  suspected  that  he  had  actually 
•ken  any  money,  though  the  finding  of  the  jury  affords  an 
nference  that  he  acted  under  that  belief.  The  charge,  however, 
ras  for  the  attempt  only,  and  the  decision  assumed  there  had  been 
to  more  than  an  attempt.  Blackburn,  J.,  put  two  cases",  as 
apposed  cases  only,  and  his  so  putting  them  shows  how  little 
pestions  of  this  kind  have  been  before  the  courts.  He  said  he 
ras  disposed  to  think  that  if  a  servant  in  charge  of  money  found 
nether  attempting  to  steal  it,  and  could  not  prevent  him  other- 
rise  than  by  taking  him  into  custody,  he  might  have  an  implied 
nthority  to  arrest  him,  or  if  he  had  reason  to  believe  that  the 
loney  had  been  actually  stolen,  and  he  could  get  it  back  by 
iking  the  thief  into  custody,  that  also  might,  be  within  the 
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Tot  Bank  of  authority  of  the  person  in  charge  of  it.    The  learned  judge, 
^'walw™  k°wever*  declined  to  pronounce  a  decided  opinion  on  these  cases, 
„.        and  held  that  there  was  clearly  no  implied  authority  to  give  the 
Owston.     plaintiff  into  custody  for  an  attempt  to  steal  which  had  failed.  In 
none  of  the  cases  referred  to  did  the  question  of  the  authority  of 
-*      a  manager  or  agent  entrusted  with  the  general  conduct  of  his 
Malicious    master's  business  arise.    They  were  all  cases  of  particular  agencies 
PI£WAwcT"  where  the  agents  had  been  appointed  to  a  special  sphere  of  duty. 

The  result  of  the  decisions  in  all  these  cases  is  that  the  authority 
to  arrest  offenders  was  only  implied  where  the  duties  which  the 
officer  was  employed  to  discharge  could  not  be  efficiently  per- 
formed for  the  benefit  of  his  employer,  unless  he  had  the  power  to 
apprehend  offenders  promptly  on  the  spot ;  though  it  was  sug- 
gested that  possibly  a  like  authority  might  be  implied  in  the 
supposed  cases  of  a  servant  in  charge  of  his  master's  property 
arresting  a  man  who  he  had  reason  to  believe  was  attempting  to 
steal,  or  had  actually  stolen  it.  In  the  latter  of  these  cases  it  is 
part  of  the  supposition  that  the  property  might  be  got  back  by 
the  arrest,  but  in  such  a  case  the  time,  place,  and  opportunity 
of  consulting  the  employer  before  acting  would  be  material 
circumstances  to  be  considered  in  determining  the  question  of 
authority.  The  liability  of  the  bank  in  this  case  must  rest  either 
on  the  ground  of  some  general  authority  in  the  acting  manager 
to  prosecute  on  behalf  of  the  bank,  or  on  a  particular  authority 
so  to  act  in  cases  of  emergency.  The  duties  of  a  bank  manager 
would  usually  be  to  conduct  banking  business  on  behalf  of  his 
employers,  and  when  he  is  found  so  acting,  what  is  done  by  him 
in  the  way  of  ordinary  banking  transactions  may  be  presumed, 
until  the  contrary  is  shown,  to  be  within  the  scope  of  his 
authority;  and  his  employers  would  be  liable  for  his  mistakes, 
and,  under  some  circumstances,  for  his  frauds,  in  the  manage- 
ment of  such  business  (Mackay  v.  The  Commercial  Bank  of  New 
Brunsivick,h.  Rep.  5  P.  C.  394;  30  L.  T.  Rep.  N.  S.  180.)  But 
the  arrest,  and  still  less  the  prosecution  of  offenders,  is  not  within 
the  ordinary  routine  of  banking  business,  and  when  the  question 
of  a  manager's  authority  in  such  a  case  arises,  it  is  essential 
to  inquire  carefully  into  his  position  and  duties.  These  may, 
and  in  practice  do,  vary  considerably.  In  the  case  of  a  chief 
or  general  manager,  invested  with  general  supervision  and 
power  of  control,  such  an  authority  in  certain  cases  affect- 
ing the  property  of  the  bank  might  be  presumed  from  his 
position  to  belong  to  him,  at  least  in  the  absence  of  the  directors. 
The  same  presumption  might  arise  in  the  instance  of  a  manager 
condncting  the  business  of  a  branch  bank  at  a  distance  from  the 
head  office  and  the  board  of  directors.  But  whatever  may  be  the 
case  in  instances  of  this  kind,  their  Lordships  think  that  such  a 
presumption  cannot  properly  be  made  from  the  evidence  given  at 
the  trial  as  to  the  position  held  by  Mr.  Wilkinson.  It  appears 
that  the  board  of  directors  held  their  meetings  at  the  bank  office, 
and  the  general  manager,  Mr.  Smith,  also  sat  there ;   and  the 
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clear  inference  from  the  evidence  (if  believed)  is  that  the  acting  Thb  Bank  of, 
manager  was  subordinate  to  the  general  manager,  and  that  the  NbJJJJ°Jth 
latter  was,  as  he  presumably  would  be,  subject  to  the  superior  v. 
authority  of  the  directors.    Supposing  this  to  be  so  (and  if  the  Owbtow. 
facte  were  disputed  the  opinion  of  the  jury  should  have  been  taken 

upon  them),  their  Lordships  think  it  cannot  be  presumed  from   * 

bis  position  alone  that  the  acting  manager  had  general  authority  Malichua 
to  prosecute  on  behalf  of  the  bank,  and  therefore  that  evidence  pr(£^^m 
was  required  to  show  that  such  a  power  was  within  the  scope  of 
the  dunes  and  class  of  acts  he  was  authorised  to  perform.  The 
plaintiff  offered  no  evidence  whatever  on  this  point ;  and  the 
testimony  of  the  two  managers  directly  negatives  the  possession 
of  such  a  power  by  the  acting  manager.  Their  statements  at  the 
most  raise  the  question  whether  Wilkinson  had  authority  so  to  act 
in  cases  of  emergency,  where  immediate  action  is  required,  and  the 
opportunity  of  arresting  the  offender  might  be  lost  if  reference  was 
made  to  the  general  manager  or  the  directors.  Granting  that  these 
statements  afford  some  proof  of  such  an  authority,  the  further 
question  would  arise  whether  there  is  evidence  that  an  emergency 
in  fact  occurred.  An  authority  to  be  exercised  only  in  cases 
of  emergency,  and  derived  from  the  exigency  of  the  occasion,  is 
evidently  a  limited  one,  and  before  it  can  arise  a  state  of  facts 
must  exist  which  shows  that  such  exigency  is  present,  or  from 
which  it  might  reasonably  be  supposed  to  be  present.  If  a 
general  authority  is  proved,  it  is  enough  to  show,  commonly,  that 
the  agent  was  acting  in  what  he  did  on  behalf  of  his  principal. 
But  in  the  case  of  such  a  limited  authority  as  that  referred  to, 
the  question  whether  the  emergency  existed,  or  might  reasonably 
have  been  supposed  to  exist,  arises  for  decision;  and  that 
question  raises  issues  beyond  the  mere  fact  that  the  agent  acted 
on  behalf  of  and  in  the  supposed  interests  of  the  principal;  were 
it  otherwise,  the  special  authority  would  be  equivalent  to  a 
general  one.  What  then  was  the  situation  when  these  unwar- 
rantable proceedings  took  place  ?  It  cannot  possibly  be  considered 
that  it  raised  a  case  of  emergency  requiring  immediate  action  by 
criminal  proceedings  against  a  person  in  the  plaintiff's  position, 
or  afforded  reasonable  ground  for  supposing  that  such  a  case 
had  arisen.  There  was  no  necessity  for  immediate  action,  nor 
was  immediate  action  in  fact  taken.  Then  plaintiff  was  not 
at  once  given  into  custody,  but  an  information  was  laid  before 
a  magistrate,  and  when  he  very  properly  refused  a  warrant 
to  apprehend  him,  the  summons  complained  of  was  taken 
out  when  there  could  evidently  be  no  urgency  either  to 
obtain  or  serve  it.  It  was  obviously  an  attempt  of 
the  notaries  and  solicitors  to  recover  the  bill  by  means 
which  were  thought  by  them  to  be  more  effectual  for  the 
purpose  than  civil  proceedings  would  be.  Their  Lordships  there- 
fore think,  upon  facts  which  appear  upon  the  evidence  to  be 
beyond  dispute,  that  there  was  no  necessity  or  apparent  necessity 
for  immediate  action  from  which  authority  in  the  acting  manager 
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Thi  Bank  or  to  instruct  the  solicitors  (if  he  really  did  instruct  them)  to  take 
Walk"1  ^ese  proceedings  on  behalf  of  the  bank  could  be  inferred.    It  is 
v.        to  be  observed  also  that  the  bill  in  question  was  not  under 
Owsros.     Wilkinson's  special  charge.    He  says  "  the  matter  was  not  in  his 
department.    It  was  a  branch  business;  the  general  manager 

 "      takes  that."    There  being  then  no  evidence  of  any  emergency, 

Malicious    the  case  in  their  Lordships'  view  is  brought  to  the  issue  that  the 
pr<^^m^~  bank  would  not  be  liable  for  the  acts  of  Wilkinson  unless  it  oould 
be  established  that  he  had  some  general  authority  to  institute 
criminal  proceedings.    They  have  already  said  that  they  think 
such  an  authority  cannot  be  inferred  from  his  position  alone  as  it 
appears  upon  the  evidence,  and  that  the  direction  of  the  learned 
judge  was  wrong.    The  verdict  therefore  cannot  stand.    In  case 
the  action  should  be  again  tried,  the  jury  should  be  told,  if  the 
evidence  on  the  point  should  be  to  the  same  effect  as  on  the  first 
trial,  that  the  facts  do  not  present  a  case  of  emergency,  or 
apparent  emergency,  from  which  authority  could  be  derived,  and 
consequently  that  the  bank  would  not  be  liable  for  the  act  in 
question  unless  it  is  proved,  or  can  be  inferred  from  the  evidence, 
that  general  authority  to  prosecute  offenders  for  stealing  the 
bank's  property  connected  with  its  business  at  Sydney,  without 
consulting  the  general  manager  or  the  board  of  directors,  was 
within  the  scope  of  Wilkinson's  employment  and  duties,  and  the 
powers  entrusted  to  him  in  relation  thereto.     The  question 
whether  Wilkinson  in  fact  authorised  the  solicitors  to  prosecute 
the  plaintiff  will  of  course  be  open  on  the  second  trial.  .  In  the 
result  their  Lordships  will  humbly  advise  Her  Majesty  to  reverse 
the  judgment  of  the  Supreme  Court  discharging  the  rule,  and  to 
direct  that  the  rule  be  made  absolute  for  a  new  trial.  The 
respondent  must  pay  the  costs  of  this  appeal. 

Solicitors  for  the  appellants,  Waltons,  Bubb,  and  Walton. 
Solicitor  for  the  respondent,  W.  H.  Oatty  Jones. 


CRIMINAL  LAW  GA8S8. 


279 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  March  22,  1879. 

(Before  Lord  Coleridge,  C.J.,  Lush,  J.,  Pollock,  B.  and 
Huddleston,  B.,  and  Fitzjames  Stephen,  J.) 


Chining — Uttering  false  and  counterfeit  coin — Sovereign  reduced 
in  weight  by  filing  off  the  milling — Making  a  new  milling — 24 
tf  25  Vict.  c.  99,  s.  9. 

The  prisoner  was  convicted  of  uttering  two  false  and  counterfeit 
sovereigns,  with  guilty  knowledge.  The  two  sovereigns  were 
originally  genuine,  but  had  been  reduced  in  weight  by  filing  off 
nearly  all  the  original  milling.  New  millings  were  then  made  to 
them  fraudulently,  so  as  to  make  them  resemble  genuine 
$over eigns. 

Held,  that  the  two  sovereigns  when  passed  in  that  state  were  false 
and  counterfeit  coins,  within  sect.  9  of  24  25  Vict.  c.  99,  per 
Lord  Coleridge,  C.J.,  Pollock,  B.,  and  Huddleston,  B.  [Lush,  J., 
and  Fitzjames  Stephens,  J.,  dissenting). 

piASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder  of 


Liverpool. 

The  prisoner,  Robert  Hermann,  was  convicted  before  me  at  a 
sessions  held  on  the  7th  Jan.  1879,  on  an  indictment  under 
aect.  9  of  the  Act  24  &  25  Vict.  c.  99— "An  Act  to  consolidate 
and  amend  the  Statute  Law  of  the  United  Kingdom  against 
offences  relating  to  the  coin," — for  uttering|and  putting  off  two 
false  and  counterfeit  sovereigns,  knowing  them  to  be  false  and 
counterfeit. 

The  evidence  of  uttering,  and  of  guilty  knowledge,  was  com- 
plete ;  but  I  desire  to  submit  to  the  Court  the  question  whether 
the  coins  which  were  uttered  could  properly  be  held  to  be  false 
tnd  counterfeit  coins  within  the  meaning  of  the  statute  in 
question. 

They  were,  or  had  been,  real  sovereigns,  coined  at  the  Mint. 
They  were  both  of  Her  Majesty's  reign— one  dated  1872,  and 
the  other  1875. 

(a)  Reported  by  John  Thompson,  Eaq.,  Barrister-at-L*w. 


Rig.  v.  Hermann,  (a) 
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Hbo.  They  had  been  fraudulently  filed  at  the  edges  to  such  an  extent 
Ex^imx    as  to  reduce  the  weight  by  one  twenty-fourth  part.    The  effect 

  '    of  the  filing  was  to  remove  the  milling  entirely,  or  almost 

1879.  entirely. 

CStTT"  In  order  to  restore  the  appearance  of  the  coins,  a  new  milling 
Evidence,    had  been  made  on  each  coin  with  tools. 

It  appeared  to  me  that  this  was  a  counterfeit  milling,  and  that 
a  coin  upon  which  any  part  of  the  impression  was  counterfeit, 
was  a  counterfeit  coin. 

The  jury  convicted  the  prisoner. 

I  remanded  the  prisoner  to  Her  Majesty's  gaol  at  Walton,  near 
Liverpool,  without  sentencing  him  until  this  case  shall  have  been 
decided. 

It  may  be  desirable  to  add  that  the  prisoner  had  first  been  tried 
under  the  4th  section  of  the  same  Act,  and  acquitted  for  want  of 
evidence  that  the  act  of  lightening  or  diminishing  had  been  done 
by  himself. 

(Signed),        John  B.  Aspinall,  Recorder  of  Liverpool 
No  counsel  appeared  for  the  prisoner. 

Eyre  Lloyd  for  the  prosecution. — The  prisoner  was  guilty  of 
uttering  or  putting  off  false  and  counterfeit  coins,  resembling,  or 
apparently  intended  to  resemble,  the  Queen's  current  gold  coin, 
within  sect.  9  of  the  24  &  25  Vict.  c.  99.  If  it  is  a  question  of 
fact  for  the  jury  whether  the  coin  uttered  by  the  prisoner  was 
counterfeit,  the  case  is  concluded  by  the  verdict  of  guilty.  Bat 
if  it  is  a  matter  of  law,  it  is  contended  that  the  filing  off  the 
original  millings  of  the  sovereigns,  and  the  making  of  the  new 
millings  with  the  intention  that  they  should  pass  for  genuine 
sovereigns,  makes  them  counterfeit  coins  within  the  Act.  The 
intent  in  making  the  new  milling  was  that  they  might  imitate 
genuine  sovereigns.  [Huddlbston,  B. — Your  difficulty  arises  on 
the  meaning  of  the  words  "  false  or  counterfeit  coin"  in  the 
interpretation  clause,  sect.  1.]  If  there  had  not  been  a  new 
millings  put  on,  there  would  have  been  greater  difficulty  in  con- 
tending that  the  coins  became  counterfeit,  but  the  new  milling 
was  an  act  of  imitation,  and  gave  them  a  Spurious  character. 
[Pollock,  B. — In  construing  the  words,  "resemble,  or  apparently 
intended  to  resemble,"  does  it  matter  that  the  coin  was  once  a 
genuine  one  ?]  No.  By  removing  the  original  milling,  the 
sovereign  lost  one  of  its  essential  attributes — weight ;  and  if  of 
less  than  the  authorised  weight  it  ceases  to  be  a  legal  tender,  and 
any  person  may  cut,  break,  or  deface  it,  if  tendered  to  him  in 
payment,  and  the  person  tendering  shall  bear  the  loss  (33  Vict, 
c.  10,  s.  7).  [Lord  Colbeidob,  C.J. — What  does  "  counterfeit" 
mean  ?]  A  thing  made  in  imitation  of  another,  and  intended  to 
pass  for  the  original. 

The  Judges  differing  in  opinion,  the  junior  judge  first  delivered 
his  judgment. 

Fitzjames  Stephen,  J. — I  am  unable  to  arrive  at  the  con- 
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elusion  that  there  was  in  this  case  the  uttering  of  a  counterfeit  Rn. 
coin  within  the  meaning  of  the  Act.    The  interpretation  clause,  hmmanh 

net.  1,  enacts  that  "  the  Queen's  current  coin  shall  include  any   

coin  coined  in  any  of  Her  Majesty's  mints,  or  lawfully  current  by  1879. 
virtue  of  any  proclamation,  &c."  Now  this  piece  of  coin  was  «7T"_ 
certainly  a  gold  coin  coined  in  one  of  Her  Majesty's  mints,  and  Evidence. 
not  a  thing  made  to  imitate  such  a  coin.  Therefore,  it  seems  to 
me  that  we  start  with  this  fact  that  it  was  a  genuine  coin ;  and 
then  the  next  thing  that  appears  is  that  it  had  been  lightened  in 
weight  by  filing  off  the  edges,  and  so  removing  the  milling,  which 
constitutes  an  offence  under  another  section  (sect.  4)  of  the  Act. 
And  sect.  5  makes  it  an  offence  for  anyone  to  have  in  his 
possession  any  filings  or  clippings  of  any  gold  or  silver  bullion, 
«c,  which  shall  have  been  produced  or  obtained  by  impairing, 
diminishing,  or  lightening  any  of  the  Queen's  current  gold  or 
river  coin.  But  I  do  not  find  any  provision  in  the  Act  which 
seems  to  me  to  make  a  genuine  coin  which  has  been  fraudulently 
lightened  become  a  counterfeit  coin,  or  to  make  a  person  who 
passes  such  a  coin  guilty  of  the  offence  of  passing  a  counterfeit 
coin.  If  a  man  had  passed  a  coin,  knowing  that  it  had  been 
fraudulently  lightened,  he  would  not  have  committed  the  offence 
of  passing  a  counterfeit  coin.  Then,  would  a  person  by  putting 
on  a  fresh  milling  to  conceal  the  fact  that  it  had  been  so  ligntenea, 
ind  to  pretend  that  the  coin  was  of  full  weight,  be  guilty  of 
passing  a  counterfeit  coin?  The  whole  question  is,  does  it 
thereby  become  a  counterfeit  coin  within  the  meaning  of  the  Act? 
I  think  it  does  not.  It  seems  to  me  that  this  was  a  genuine  coin 
fraudulently  lightened  in  such  a  manner  as  to  conceal  the  fact 
that  it  had  been  fraudulently  lightened,  and  that  it  was  not 
a  counterfeit  coin  within  the  meaning  of  the  Act  It  is  very 
difficult  to  describe  the  statutory  meaning  of  a  "  counterfeit 
coin." 

Huddlsston,  B. — I  think  that  this  conviction  ought  to  be 
supported.  The  conviction  was  under  the  24  &  25  Vict.  c.  99, 
a.  9,  which  makes  it  a  misdemeanour  to  put  off  any  false  or 
counterfeit  coin  resembling,  or  apparently  intended  to  resemble, 
or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeit.  What  the  prisoner  has  been 
found  guilty  of  is  putting  off  a  false  and  counterfeit  coin 
resembling,  or  apparently  intended  to  resemble,  a  sovereign. 
The  evidence  was  that  almost  the  whole  of  the  milling  had  been 
fraudulently  removed  from  a  gold  coin,  and  when  the  milling  had 
been  removed  that  was  a  coin  which  no  one  was  bound  to  take, 
and  in  my  opinion  it  then  was  no  longer  the  Queen's  current  gold 
coin.  And  then  in  order  to  make  that  coin  pass  for  a  current 
coin  another  milling  was  put  on,  so  as  to  make  it  apparently 
resemble  the  Queen's  current  gold  coin.  That  was  an  act  done  to 
make  it  resemble,  or  apparently  to  resemble,  the  Queen's  current 
coin,  and  so  it  was  counterfeit. 

Pollock,  B. — I  think  that  the  prisoner  was  properly  convicted. 
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Rao.      In  dealing  with  the  expression  false  or  counterfeit  ooin  in  sect.  9j 
I  think  the  interpretation  clause,  in  clear  and  affirmative 

  '   language,  so  defines  it  as  to  include  this  case.   I  agree  with  my 

1879.  brother  Huddleston  that  when  the  original  milling  was  taken  off 
^TT  for  the  purpose  of  deteriorating  the  coin,  the  coin  ceased  to  be  a 
EvSSol  current  ooin ;  and  taking  that  basis  as  a  starting  point,  it  seems 
to  follow  that  it  becomes  something  else ;  and  then  the  putting 
on  a  new  milling  so  as  to  make  it  pass  for  a  genuine  sovereign 
appears  to  me  to  make  a  counterfeit  sovereign.  A  person  having 
machinery  might  take  off  the  milling  from  a  great  number  of 
sovereigns  and  make  a  new  milling  so  as  to  make  them  pass  for 
the  current  gold  coin  of  the  realm.  I  have  no  doubt  that  that 
would  be  substantially  putting  off  false  or  counterfeit  coin, 
apparently  intended  to  resemble  the  Queen's  current  gold  coin, 
within  the  spirit  and  intention  of  the  Act. 

Lush,  J. — I  cannot  agree  with  the  majority  of  the  Court.  In 
my  opinion  it  would  be  straining  the  words  "false  and  counterfeit 
coin  "  beyond  their  legitimate  meaning  to  hold  that  the  prisoner 
was  guilty  of  uttering  false  and  counterfeit  coin  within  sect 
9  of  the  Act.  Had  there  been  nothing  more  done  to  the 
coins  than  filing  off  the  original  milling,  and  then  passing  them 
in  that  state,  the  prisoner  could  not  have  been  guilty  of  uttering 
false  and  counterfeit  coin,  for  they  would  still  have  been  the 
Queen's  current  coin,  though  deficient  in  weight.  The  expres- 
sion "  false  and  counterfeit  coin "  involves  the  idea  of  spurious 
imitation,  and  the  interpretation  clause  defines  that  "it  shall 
include  any  of  the  current  coin  which  shall  have  been  gilt, 
silvered,  washed,  coloured,  or  cased  over,  or  in  any  manner 
altered  so  as  to  resemble,  or  be  apparently  intended  to  resemble, 
or  pass  for  any  of  the  Queen's  current  coin  of  a  higher  denomina- 
tion. If  a  farthing  had  been  gilt  over  so  as  to  be  apparently 
intended  to  resemble  a  sovereign,  it  would  have  been  counterfeit 
coin  within  the  meaning  of  that  clause.  But  I  think  the  word 
"  counterfeit "  alone  is  not  sufficient  to  include  the  present  case. 
The  prisoner  was  tried  and  acquitted  for  the  offence  under  sect. 
4,  of  impairing,  diminishing,  or  lightening  ooin  with  intent  that  it 
might  pass  for  the  Queen's  current  gold  coin*  Another  section 
(sect.  5)  makes  it  an  offence  to  have  possession  of  any  filings  or 
clippings  obtained  by  impairing,  or  diminishing,  or  lightening 
any  of  the  Queen's  current  gold  or  silver  coin,  but  there  is  no 
section  which  makes  the  attempt  to  pass  off  clipped  or  lightened 
coin  an  offence  where  it  is  intended  to  pass  for  coin  of  the  same 
denomination.  I  think  that  the  mere  cutting  off  of  the  original 
milling  and  putting  on  a  new  milling,  as  in  the  present  case,  is 
not  sufficient  to  turn  the  coin  into  false  and  counterfeit  coin 
within  the  meaning  of  the  Act. 

Lord  Coleridge,  C.J. — I  am  clearly  of  opinion  that  this  case 
is  within  the  meaning  of  the  Act,  and  am  content  to  rest  my 
judgment  cn  either  of  these  two  views.  First,  I  say  that  the 
prisoner  was  guilty  of  passing  a  counterfeit  sovereign.    What  he 
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did  was  this,  he  filed  off  the  milling  from  a  genuine  sovereign ; 
and  that  being  done,  the  sovereign,  reduced  below  the  proper 
weight,  in  my  opinion,  ceased  to  be  a  genuine  current  sovereign ; 
he  then  made  a  new  milling  to  it,  and  in  that  state  passed  it  as 
a  genuine  sovereign.  That,  in  my  judgment,  was  putting  off  a 
counterfeit,  resembling,  or  apparently  intended  to  resemble,  a 
genuine  sovereign.  That  view  may  be  wrong,  however,  and  if 
so,  I  will  rest  my  judgment  on  the  ordinary  sense  of  the  word 
"  counterfeit that  is,  imitation.  By  the  act  of  the  prisoner  in 
removing  the  original  milling,  and  making  the  new  milling,  the 
coin,  which  by  the  removal  of  the  milling  ceased  to  be  a  current 
coin  or  sovereign,  was  made  by  the  new  milling  to  resemble  and 
pass  for  a  current  sovereign,  that  is  in  my  view  a  counterfeit 
sovereign.  The  interpretation  clause  adds  strength  to  this  view ; 
it  says  in  plain  language  that  the  expression  "false  and  counter- 
feit coin  resembling,  or  apparently  intended  to  resemble,  or  pass 
for  any  of  the  Queen's  current  gold  or  silver  coin,  shall  include 
any  of  the  current  coin  which  shall  have  been  gilt,  silvered, 
washed,  coloured,  or  cased  over,  or  in  any  manner  altered  so  as 
to  resemble,  or  be  apparently  intended  to  resemble,  or  pass  for 
any  of  the  Queen's  current  coin  of  a  higher  denomination."  That 
is  an  inclusive,  but  by  no  means  an  exclusive  definition.  It  is 
said  only  to  include  such  cases  as  where  a  farthing  is  gilt  or 
silvered  so  as  to  resemble,  or  be  apparently  intended  to  resemble, 
the  Queen's  current  coin  of  a  higher  denomination.  It  cannot 
be  limited  to  mean  really  imitating  a  sovereign  or  coin  of  higher 
denomination,  because  the  counterfeit  in  fact  does  not  imitate 
them ;  there  are  differences  in  the  inscriptions,  and  other  parts  of 
the  coins.  I  think  the  term  counterfeit  applies  where  anyone 
does  anything  which  shall  have  the  effect  of  making  a  coin  which 
ig  no  longer  a  genuine  current  coin  pass  for  a  genuine  current 
coin.  On  either  of  the  above  views  I  think  the  conviction  may 
be  supported. 

Conviction  affirmed. 


Baa. 

9. 

Hermann. 

1879. 

Coining — 
Evidence. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  June  21,  1879. 

(Before  Lord  Colebidge,  C.J.,  Kelly,  C.B.,  Dsnman  and  Field, 
JJ.,  Pollock  and  Huddleston,  BB.,  Manisty,  Lindley,  Haw- 
kins, and  Lopes,  JJ.) 

Reg.  v.  Owen  Hughes,  (a) 

Perjury — Petty  sessions — Jurisdiction  of  justices — Illegal  arrest- 
Want  of  information  in  writing  or  on  oath. 

JET.,  a  police  constable,  obtained  an  illegal  warrant  against  8.  far 
assaulting  him  and  obstructing  him  in  the  discharge  of  his  duty. 
H.  arrested  8.  thereon,  and  took  him  before  the  magistrates  in 
petty  sessions,  who  convicted  and  sentenced  8.  to  six  months' 
imprisonment  with  hard  labour. 

No  objection  was  taken  by  8.  to  the  proceedings,  and  he  called  a 
witness  to  show  he  was  not  guilty. 

H.  was  afterwards  indicted  for  perjury  committed  by  him  at  the 
hearing  of  the  case  at  petty  sessions,  and  convicted  by  the  jury, 
subject  to  the  opinion  of  this  court  as  to  the  jurisdiction  of  the 
justices  in  petty  sessions,  because  there  was  no  written  information 
nor  oath  to  support  the  warrant. 

Held  (Kelly,  G.B.  dissentiente),  that  the  justices  had  jurisdiction 
to  hear  and  determine  the  case  against  S.,  notwithstanding  he 
was  brought  before  them  on  an  illegal  warrant,  and  there  was  no 
written  information. 

C^ASE  reserved  for  the  opinion  of  this  Court  by  Bramwell, 
J  L.J. 

Owen  Hughes  was  convicted  before  me  at  the  last  Anglesea 
Assizes  (July,  1878)  of  perjury. 

He  swore  falsely  and  corruptly  on  the  hearing  of  a  charge 
against  John  Stanley  at  petty  sessions  for  an  assault  on  him, 
Owen  Hughes,  and  for  obstructing  him,  being  a  police  constable, 
in  the  discharge  of  his  duty. 

But  it  was  objected  that  the  defendant  Owen  Hughes  should 
be  acquitted  on  the  ground  that  the  proceedings  were  informal 
and  without  jurisdiction  in  the  magistrates  who  heard  the  case. 

(a)  Reported  by  John  Thompson,  £iqM  Iferratar-at-Law. 
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Hughes  went  to  the  office  of  the  clerk  to  the  justices,  saw  Rwj. 
there  a  clerk,  and  told  him  he  wanted  a  warrant  against  0^  *  m 
John   Stanley  for  assaulting  him  and  obstructing  him   in  wml^Bssa- 
the  discharge  of  his  duty.    The  clerk  gave  him  a  form  of  a  1879. 
warrant  to  tnat  effect,  which  Hughes  took  to  a  magistrate,  who  -7- 

Ognedlt.  Jurisdiction. 

There  was  no  written  information  nor  oath  by  Hughes  or  any 
other  person  to  found  or  justify  the  issuing  of  the  warrant. 

Stanley,  however,  was  arrested  on  the  warrant  by  Hughes, 
and  brought  before  the  magistrates.  The  case  was  gone  into  of 
I88anlt  and  obstruction.  No  objection  was  taken  by  Stanley, 
who  defended  himself  and  called  a  witness  to  show  he  was  not 
guilty. 

I  overruled  the  objection,  and,  as  I  have  said,  the  defendant 
Hughes  was  convicted. 

Ihave  now  to  ask  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved  whether,  because  there  was  no  written  information 
nor  oath,  I  ought  to  have  directed  an  acquittal.  If  I  ought,  the 
oonviction  should  be  quashed,  otherwise  not. 

The  defendant  was  discharged  on  bail,  to  appear  at  the  next 
Assizes  for  Anglesea. 

G.  Bbamwell. 

Bramwell,  L. J.,  stated  further  to  the  Court  that  there  was  no 
evidence  at  the  trial  before  him  that  the  warrant  was  produced 
before  the  magistrates  ;  that  no  one  then  thought  it  necessary  to 
inquire  into  such  a  matter ;  and  that  the  case  at  the  trial  was 
conducted  on  the  footing,  that  the  case  before  the  magistrates 
was  conducted  in  the  same  way  as  it  would  have  been  if  the 
warrant  had  been  issued  on  a  written  information  duly  sworn  to. 

The  case  was  argued  twice,  first  on  November  23rd  and  30th, 
and  December  6th,  1878,  before  Kelly,  C.B.,  Mellor,  Denman, 
and  Field,  JJ.,  and  Pollock,  B.,  and  the  Court,  after  taking  time 
to  consider  its  judgment,  directed  the  case  to  be  re-argued  before 
a  full  Court,  aud  it  was  re-argued  accordingly  before  the  above- 
named  ten  judges  on  March  8th  and  15th,  1879. 

C.  Bowen  for  the  prisoner. — The  conviction  cannot  be  sustained. 
It  was  essential  that  there  should  have  been  a  written  information 
to  sustain  the  warrant  for  the  arrest  of  Stanley.  Without  an 
information  there  is  no  charge,  and  without  a  charge  there  is  no 
issue  between  the  prisoner  and  the  Crown.  The  necessity  for  the 
information  appears  from  Paley  on  Convictions,  64  (5th  edit.). 
The  information  or  charge  was  the  basis  of  the  whole  proceeding, 
and  without  that  being  laid  upon  oath,  there  was  no  legal  trial  or 
hearing  before  the  magistrates  in  petty  sessions,  any  more  than 
there  could  be  a  criminal  trial  before  a  judge  at  the  assizes 
without  an  indictment ;  all  the  proceedings  were  coram  rum  judice. 
The  only  statute  under  which  the  sentence  inflicted  on  Stanley 
could  have  been  imposed  is  the  34  &  35  Vict.  c.  112  (Prevention 
of  Crime  Act),  s.  12,  which  enables  justices  to  inflict  a  term  of 
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Rm.  imprisonment  not  exceeding  six  months  with  hard  labour  for 
>wbwHoghes  a8sa^8  on  constables  in  the  execution  of  their  duty.  Assuming 

  '  the  justices  to  have  proceeded  under  the  statute,  sect.  17  enacts 

1879.      "  that  any  offence  against  that  Act  may  be  prosecuted  before  a 
Pa^nv—    cour^  °f  summary  jurisdiction  in  England  in  manner  directed  by 
Jurisdiction,  the  11  &  12  Vict.  c.  43,  and  any  Act  amending  the  same." 

Sect.  1  of  the  11  &  12  Vict.  c.  43,  enacts  that  in  all  cases  where 
an  information  shall  be  laid  or  complaint  made,  the  justices  may 
issue  a  summons  requiring  the  person  summoned  to  appear  to 
answer  to  the  said  information  or  complaint,  provided  also  that  no 
objection  shall  be  taken  or  allowed  to  any  information,  complaint, 
or  summons  for  any  defect  therein  in  substance  or  form,  or  for  any 
variance  between  such  information,  complaint,  or  summons,  and 
the  evidence  produced  at  the  hearing  of  such  information  or 
complaint.  Then  sect.  2  enables  justices,  if  they  think  fit,  upon 
oath  or  affirmation  substantiating  the  matter  of  such  information 
or  complaint,  to  issue  their  warrant  to  arrest  the  party  charged  or 
complained  against  if  he  does  not  appear  to  the  summons.  Sects. 
4,  7,  8,  9  also  show  that  it  was  intended  by  the  Act  that  the 
information  should  be  in  writing.  Sect.  10  enacts  that  every 
information  for  any  offence  punishable  upon  summary  conviction, 
unless  some  particular  Act  of  Parliament  shall  otherwise  require, 
may  be  made  or  laid  without  any  oath  or  affirmation  being  made 
of  the  truth  thereof,  except  where  the  justices  shall  issue  their 
warrant  in  the  first  instance  (as  here  was  the  case),  and  in  every 
such  case  the  matter  of  such  information  shall  be  substantiated 
upon  oath  before  any  such  warrant  shall  be  issued.  The  language 
in  sect.  10  is  imperative  and  not  directory  merely.  To  give  them 
jurisdiction  the  justices  in  petty  sessions  should  have  followed  the 
course  prescribed  in  11  &  12  Vict.  c.  43,  and,  not  having  done  so, 
the  proceedings  were  coram  non  judiee,  and  perjury  could  not  be 
committed  by  a  person  giving  evidence  under  such  circumstances. 
In  Caudle  v.  Seymour  (1  Q.  B.  889)  it  was  held  that  a  justice's 
warrant  was  bad  which  did  not  show  any  information  on  oath  on 
which  the  warrant  was  issued ;  and,  further,  that  a  deposition  on 
oath  taken  by  the  justice's  clerk,  the  justice  not  being  present, 
nor  at  any  time  seeing,  examining,  or  hearing  the  deponent,  was 
irregular,  and  no  justification  for  the  proceedings  founded  upon 
it.  If  it  be  said  that  this  is  procedure,  and  does  not  affect  the 
jurisdiction  of  the  magistrate,  that  may  be  met  by  the  observation 
of  Coleridge,  J.,  in  Caudle  v.  Seymour :  "  It  is  true  that  a  magis- 
trate here  has  jurisdiction  over  the  offence  in  the  abstract,  but  to 
give  him  jurisdiction  in  any  particular  case  it  must  be  shown  that 
there  was  a  proper  charge  upon  oath  in  that  case.  A  man  has  no 
right  because  he  is  a  magistrate  to  order  another  to  be  taken  for 
an  offence  over  which  he  has  jurisdiction  without  a  charge 
regularly  made."  So  in  the  present  case  it  is  conceded  that  the 
justices  had  jurisdiction  in  the  abstract  over  the  offence,  but  it  is 
contended  that  they  had  no  jurisdiction  in  the  charge  against 
Stanley  for  want  of  a  written  information  on  oath.    The  cases  of 
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Beg.  v.  Pearce  (9  Cox  0.  0.  258 ;  22  L.  J.  75,  M.  0.)  and  Beg.  v.  tow. 
Millard  (6  Cox  C.  C.  150;  22  L.  J.  108,  M.  C.)  were  thenn  *•  M 
referred  to.  In  Beg  v.  Oarr  (10  Cox  C.  C.  564)  it  was  held  that  _  " 
it  should  be  proved  distinctly,  on  the  trial  of  an  indictment  1879. 
for  perjury,  what  the  charge  was  on  the  hearing  of  which 
the  false  evidence  was  given.  In  that  case  Kelly,  C.B.  said:  jurvrivtum. 
"  This  is  an  indictment  for  perjury,  on  the  trial  of  which 
offence  it  is  necessary  to  prove,  first,  that  perjury  was 
committed — that  is,  that  the  party  charged  has  deposed  on  oath 
to  something  that  is  untrue ;  and,  secondly,  that  that  evidence  is 
material  to  the  issue  before  the  tribunal  where  the  inquiry  takes 
place.  In  this  case  the  perjury  arises  on  the  hearing  of  a  charge 
against  Lambe  before  certain  magistrates,  and  the  jurisdiction 
cm  their  parts  to  entertain  it  is  the  point  in  question.  We  must 
see  whether  the  case  distinctly  shows  that  the  charge  was  made 
to  and  in  the  presence  and  hearing  of  the  accused  in  order  to 
ascertain  whether  what  was  sworn  was  material  to  the  issue. 
The  charge  must  be  collected  from  the  statement  in  the  case, 
and  looking  at  that,  it  appears  that  Lambe  was  in  some  way  or 
other  made  personally  to  appear  before  the  magistrates,  when 
certain  evidence  on  some  charge  or  other  was  given.  We  find, 
first,  that  a  summons  seems  to  have  been  made  out,  but  whether 
that  was  ever  served,  or  left  the  magistrates'  office,  or  was 
delivered  to  the  police  officer,  or,  if  so,  whether  he  ever  showed 
it  to  the  accused,  does  not  appear.  It  is  further  stated  that 
Lambe  appeared  before  the  magistrates,  and  evidence  was  heard 
which  there  is  reason  to  believe  was  in  relation  to  a  charge  of 
selling  beer  without  a  licence ;  but  whatever  may  have  been  the 
charge,  we  look  in  vain  for  any  charge  distinctly  stated,  whether 
written  or  oral,  on  which  the  defendant  gave  evidence,  and  in 
relation  to  which  such  evidence  is  said  to  have  amounted  to 
perjury.  Perjury  is  assigned  in  the  indictment  by  alleging  that 
the  prisoner  swore  falsely  on  the  hearing  of  the  charge.  To 
sustain  that,  the  charge  should  distinctly  be  proved,  and  I 
nowhere  find  any  statement — I  do  not  mean  on  which  we  may 
not  speculate  as  to  the  charge — but  any  such  statement  as 
distinctly  shows  the  charge  against  Lambe.  Two  documents  are 
set  out,  neither  of  which  appears  to  have  been  shown  or  made 
known  to  Lambe.  How  do  we  know  that  the  charge  was  not 
keeping  open  his  house  for  the  sale  of  beer  at  unlawful  hours  ? 
I  do  not  say  that  we  are  to  infer  that,  but  how  can  we  say  that 
Lambe  may  not  have  been  before  the  magistrates  without  any 
summons  or  information,  or  any  real  charge  having  been  made 
known  to  him  ?  Under  these  circumstances,  and  without  refer- 
ence to  the  authorities  cited,  I  think  the  conviction  should  be 

Juashed."  The  case  of  Beg.  v.  Scottcn  (5  Q.  B.  493 ;  13  L.  J.  58, 
L  C.)  also  supports  the  defendant's  conclusion,  though  that  was 
not  an  indictment  for  perjury.  The  case  of  Turner  v.  The  PosU 
master-General  (5  B.  &  S.  756 ;  34  L.  J.  10,  M.  C),  which  will 
be  cited  on  the  other  side,  depended  on  a  particular  statute.  It 
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Rw.  has  been  said  that  a  person  by  appearing  waives  an  irregularity 
DwBNHuGim.  *n  ^e  Process  ky  w^ich  he  is  summoned  before  the  court,  but  it 

  is  contended  that  there  can  be  no  waiver  in  a  criminal  case  of 

1879.      any  matter  which  goes  to  the  root  of  the  jurisdiction  of  the 
Paivcr       justices.    The  information  in  writing  was  essential  to  the  juris- 
Jurisdictioru  diction  of  the  justices,  and  the  want  of  that  could  not  be  waived. 

What  charge  was  there  when  Stanley  was  brought  before  the 
magistrates  ?    [Denman,  J. — May  not  the  magistrates  have  said 
to  the  constable  when  Stanley  was  brought  before  them,  "  What 
do  you  charge  this  man  with  ?  "  and  may  not  the  constable  have 
replied,  "  I  charge  him  with  assaulting  me  in  the  execution  of 
my  duty."]    That  would  not  do,  if  a  written  information,  as  is 
contended,  is  necessary.    There  was  no  proof  that  the  defendant 
was  sworn  in  any  judicial  proceeding.    If  Stanley  was  brought 
before  the  bench  for  an  offence  under  the  24  &  25  Vict.  c.  100, 
he  could  not  be  convicted  under  the  34  &  35  Vict.  o.  112  :  (Martin 
v.  Pridgeon,  1  E.  &  E.  778;  28  L.  J.  179,  M.  0.)     The  infor- 
mation is  not  mere  process,  but  procedure,  and  goes  to  the  root 
of  jurisdiction.    "  The  question  of  jurisdiction  does  not  depend 
on  the  truth  or  falsehood  of  the  charge,  but  upon  it  nature ;  it  is 
determinable  on  the  commencement,  not  at  the  conclusion  of  the 
inquiry: "  per  Lord  Denman,  C.J.  in  Reg.  v.  Bolton  (1  Q.  B.  74). 
In  Reg.  v.  Brickhall  (33  L.  J.  156,  M.  C.)  a  person  was  summoned 
under  the  5  &  6  Will.  4,  c.  76,  a.  81,  for  assaulting  a  constable 
in  the  execution  of  his  duty,  but  convicted  under  the  24  &  25 
Vict.  c.  100,  s.  42,  of  a  common  assault,  and  Crompton,  J.,  held 
that  the  conviction  was  made  without  jurisdiction.     In  the 
present  case  the  false  oath  was  not  taken  on  the  charge  of  which 
the  prisoner  was  convicted.    Sect.  4  of  11  &  12  Vict.  c.  43,  was 
evidently  framed  on  the  assumption  that  the  information  was  to 
be  in  writing,  and  there  could  not  be  a  waiver  of  the  oath 
required  to  substantiate  the  information  where  a  warrant  is 
issued  by  magistrates  in  the  first  instance  under  sect.  10.  The 
case  of  Blake  v.  Beech  (L.  Rep.  1  Ex.  Div.  320)  is  a  decision  in 
the  defendant's  favour.    Most  of  the  decisions  where  it  has  been 
said  that  the  want  of  a  summons  or  information  was  waived  are 
civil  cases. 

Poland  for  the  prosecution. — The  conviction  was  right.  The 
justices  who  heard  the  case  had  jurisdiction,  and  the  false 
swearing  of  the  defendant  at  such  hearing  amounted  to  perjury. 
The  question  is  whether  the  hearing  was  coram  nonjudice.  The 
warrant  was  improperly  issued,  and  Stanley  was  illegally  arrested 
and  brought  before  the  justices,  but  he  was  before  them,  and  his 
case  was  to  be  dealt  with  by  them  in  some  way.  No  question 
arises  now  as  to  the  illegality  of  the  arrest,  or  of  the  conviction 
of  Stanley ;  the  only  question  is  whether  all  that  took  place  at 
the  hearing  was  coram  nonjudice.  [Kelly,  O.B. — What  do  you 
say  the  charge  before  the  justices  was,  and  in  what  form  was  it 
made  ?]  It  is  sufficient  to  say  that  a  charge  was  made  orally, 
and  that  upon  the  hearing  of  that  charge  the  defendant  swore 
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falsely  and  corruptly.    Whatever  was  the  form  of  the  charge  Reg. 

against  Stanley  before  the  justices,  he  had  an  opportunity  of  ^  £ 
"rr    j.            J  i/.       •    .  •  y      »                   ,       ,rr     ,  .      ,    Owen  Hughes. 
defending  himself  against  it.    A  man  may  be  charged  in  the   

first  instance  with  a  particular  offence,  and  on  the  hearing  it  may  1879. 

appear  that  the  man  has  committed  a  second  offence.    In  such  p~~ 

cases  the  justices  exercise  their  discretion,  it  may  be  to  commit  jurisdiction 

summarily  or  send  the  case  for  trial,  or  to  dismiss  the  first  charge 

and  convict  for  the  second  offence.    Surely  the  magistrates  have 

jurisdiction  over  the  entire  matter  in  such  cases.    In  the  present 

case  the  constable  at  the  time  of  the  commission  of  the  assault 

might  have  arrested  Stanley  and  taken  him  before  the  justices, 

and  the  charge  then  would  have  been  oral.    The  warrant  in  this 

case  was  not  the  charge — it  was  merely  the  authority  of  the 

justices  to  arrest  Stanley,  and  when  Stanley  was  before  the 

magistrates  the  charge  was  then  made.     [Mbllob,  J. — Was 

Stanley  in  custody  for  the  offence  or  any  other  offence  legally  ?] 

Are  the  justices  to  enter  upon  a  preliminary  inquiry  whether  a 

person  before  them  charged  with  a  breach  of  the  peace  is  legally 

brought  before  them  ?    [Kelly,  C.B. — Then  what  prevents  a 

man  not  legally  in  custody  from  walking  away  ?   Mkllor,  J. — 

The  judges  of  the  Superior  Courts  have  power  over  all  kinds  of 

offences,  yet  the  Courts  never  exercise  the  jurisdiction  without 

inquiring  into  the  legality  of  the  proceedings.     What  more 

power  has  a  justice  of  the  peace  ?]    The  jurisdiction  of  a  justice 

of  the  peace  arises  on  a  breach  of  the  peace,  and  it  arises  when 

a  person  is  brought  before  him  charged  with  a  breach  of  the 

peace,  and  that  person  has  the  opportunity  of  defending  himself 

against  the  charge.    There  is  no  law  that  requires  the  charge  to 

be  made  in  writing.    A  man  when  brought  before  a  justice  on  a 

charge  is  to  be  dealt  with  according  to  law,  if  the  charge  is  one 

over  which  the  justice  has  jurisdiction.    The  Vagrant  Act  (5 

Geo.  4,  c.  S3,  s.  6)  authorises  any  person  to  apprehend  a  vagrant, 

and  forthwith  take  him  before  a  justice  of  the  peace,  to  be  dealt 

with  according  to  the  provisions  of  the  Act.    That  is  an  instance 

where  there  is  no  preliminary  formal  charge,  and  the  justice 

must  necessarily  inquire  whether  the  person  apprehended  was 

found  offending  as  a  vagrant,  and  false  swearing  upon  the  inquiry 

would  amount  to  perjury.    In  Reg.  v.  Millard  (Dears.  C.  (5. 

166;  6  Cox  C.  C.  155)  Wightman,  J.  ruled,  on  an  objection  at 

the  trial  of  an  indictment  for  perjury,  "  that  the  magistrates  had 

jurisdiction  to  hear  a  charge  under  the  Malicious  Trespass  Act 

(7  &  8  Geo.  4,  c.  30,  s.  24),  although  the  information  was  not  on 

oath,  and  that  the  omission  to  lay  the  information  on  oath  was  an 

error  in  procedure  only,"  and  Jervis,  C.J.  said  that  Wightman, 

J.,  was  right  in  saying  that  the  information  on  oath  was  a  matter 

of  procedure  only.    Jervis,  C. J.,  also  said  :  "  If  a  party  charged 

appear  before  a  magistrate,  his  jurisdiction  is  founded  to  hear 

and  determine  the  case,  but  if  he  does  not  appear  the  proceedings 

must  be  under  the  30th  section  of  the  7  &  8  Geo.  4,  c.  30,  and 

there  must  be  an  information  on  oath  in  order  to  justify  an  ex 

vol.  xrv.  u 
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Rbo.      parte  proceeding."    In  Tmmer  v.  The  Postmaster-Qeneral  (5  B.  & 

) wen Huohes.  S*  756  >  34  L-  J-  10>  M-  C-)  the  Passage  from  P-  54  of  Pal©y  on 

  Convictions  was  relied  on,  yet  it  was  held  that  the  want  of  an 

1879.  information  and  a  summons  was  cured  by  the  appearance  of  the 
appellants  before  the  justices,  and  that  they  had  waived  the 
Jurisdiction,  objection  that  they  were  not  legally  in  custody  on  the  charge, 
and  therefore  that  the  justices  had  jurisdiction  to  commit.  A 
man  may  waive  anything  in  the  nature  of  procedure.  Blake  v. 
Beech  (L.  Rep.  1  Ex.  Div.  320;  45  L.  J.  Ill,  M.  C.) ;  Reg.  v. 
Berry  (Bell  C.  C.  46;  8  Cox  C.  C.  151) ;  Reg.  v.  Hurrell  (3  Fos. 
&  Fin.  171),  were  then  cited. 

Bowen  in  reply. — It  is  conceded  that  there  may  be  a  waiver  of 
process,  but  not  of  procedure.  Process  is  merely  to  bring  a  man 
before  a  justice,  but  where  the  procedure  is  dictated  by  statute, 
as  in  this  case,  by  sect.  17  of  34  &  35  Vict.  c.  112,  the  mode 
prescribed  is  a  condition  precedent  to  the  jurisdiction  which  must 
arise  at  the  commencement  of  the  hearing.  See  note  to  Cripps 
v.  Burden  (1  Sm.  Lead.  Cas.  735.)  In  Rex  v.  Fearshire  (1  Leach 
C.  C.  202)  Lord  Mansfield,  C.J.,  said  that  it  was  the  indispensable 
duty  of  the  magistrate  to  take  all  charges  in  writing  of  whatsoever 
nature,  kind,  or  complexity  they  might  be.  In  this  case  an 
information  was  required  in  writing,  and  the  absence  of  it 
rendered  the  inquiry  at  petty  sessions  one  coram  non  judice. 

Cur.  adv.  vult. 


June  21. — Lopes,  J. — The  facts  of  this  case  and  the  Acts  of 
Parliament  and  authorities  which  bear  upon  it  have  been  fully 
gone  into  by  the  judgments  of  the  other  members  of  the  Court 
which  I  have  read.  I  agree  in  substance  with  the  judgments 
which  will  be  delivered,  but  do  not  desire  to  commit  myself  to 
any  opinions  which  have  been  expressed  collateral  to  the  question 
before  us.  I  think  the  warrant  in  this  case  was  mere  process  for 
the  purpose  of  bringing  the  party  complained  of  before  the 
justices,  and  had  nothing  whatever  to  do  with  the  jurisdiction 
of  the  justices.  I  am  of  opinion  that  whether  Stanley  was 
summoned,  brought  by  warrant,  came  voluntarily,  or  was  brought 
by  force,  or  under  an  illegal  warrant,  is  immaterial.  Being  before 
the  justices,  however  brought  there,  the  justices,  if  they  had 
jurisdiction  in  respect  of  time  and  place  over  the  offence,  were 
competent  to  entertain  the  charge,  and  being  so  competent  a 
false  oath  wilfully  taken  in  respect  of  something  material  would 
be  perjury. 

Hawkins,  J. — I  am  of  opinion  that  the  conviction  was  right, 
and  ought  to  be  affirmed.  In  arriving  at  this  opinion,  I  have 
assumed  as  a  fact,  from  the  case  as  stated,  that  Stanley  was 
arrested  and  brought  before  the  justices  upon  as  illegal  a  warrant 
as  ever  was  issued — a  warrant  signed  by  a  magistrate  not  only 
without  any  written  information  or  oath  to  justify  it,  but  without 
any  information  at  all.  It  follows  that  the  magistrate  who  issued 
the.  warrant,  and  the  defendant  who  with  knowledge  of  the 
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illegality  executed  it,  were  liable  to  an  action  for  false  imprison-  Rbo. 
ment.  If  authority  were  wanting  for  this,  I  need  but  refer  to  A  £ 
Caudle  v.  Seymour  (1  Q.  B.  899),  and  Morgan  v.  Hughes  (2  T.  R.  0wEyHuqH!»- 
231),  per  Ashurst,  J.  Wrongful,  however,  as  were  the  pro-  1879. 
ceedings  by  which  Stanley  was  brought  into  the  presence  of  the  />e,7~r_ 
magistrates,  to  answer  a  charge  which  up  to  that  moment  had  jurisdiction. 
never  been  legally  preferred  against  him,  yet  before  those  magis- 
trates, and  in  his  presence,  a  charge  was  made  over  which,  if 
duly  made,  they  had  jurisdiction.  Upon  that  charge  it  was  that 
the  hearing  proceeded,  and  in  support  of  that  charge  it  was  that 
the  defendant  was  sworn,  and  in  giving  his  evidence  sworo 
corruptly  and  falsely.  The  case  expressly  finds  that  the  alleged 
perjury  was  committed  "on  the  hearing  of  a  charge  against 
John  Stanley  at  petty  sessions  for  an  assault  on  him,  Owen 
Hughes,  and  for  obstructing  him,  being  a  police  constable,  in 
the  discharge  of  his  duty."  Comparing  this  finding  with  the 
language  of  the  24  &  25  Vict.  c.  100,  s.  38,  which  enacts  that 
"  whosoever  shall  assault,  resist,  or  wilfully  obstruct  any  police 
officer  in  the  due  execution  of  his  duty  shall  be  guilty  of  a 
misdemeanour,"  I  come  without  hesitation  to  the  conclusion  that 
the  charge  was  that  of  the  indictable  offence  created  by  that 
statute ;  and  I  do  not  think  a  doubt  could  have  been  suggested 
as  to  this,  had  we  not  been  informed,  in  the  course  of  the 
argument,  that  the  justices  in  the  result  dealt  summarily  with  the 
case,  and  convicted  Stanley  under  sect.  12  of  33  &34  Vict.  c.  112, 
of  an  assault  upon  Hughes,  being  a  constable,  in  the  execution 
of  his  duty,  and  sentenced  him  to  six  months'  imprisonment  with 
hard  labour.  The  case  does  not  find  in  what  form  the  charge  was 
made,  whether  in  writing  or  otherwise.  In  my  opinion,  writing 
was  unnecessary ;  but  even  were  it  so,  I  would,  in  the  absence  of 
evidence  to  the  contrary,  assume  it  to  have  been  properly  made, 
as  did  Crompton,  J.,  in  Turner  v.  The  Postmaster-General  (34 
L.  J.  12  M.  C.)  Now,  a  charge  having  been  made  before  them 
of  an  indictable  offence,  committed  within  their  jurisdiction  by  a 
person  then  bodily  present,  it  seems  to  me  the  justices  were 
bound  to  take  cognisance  of  it.  The  17th  section  of  11  &  12 
Vict.  c.  42,  expressly  recognises  the  legality  of  depositions  of 
witnesses  taken  in  cases  in  which  persons  charged  with  indictable 
offences  are  "  brought "  before  justices  "  with  or  without 
warrant."  Had  the  justices  proceeded  upon  the  defendant's 
deposition  to  commit  Stanley  for  trial,  instead  of  convicting 
him  summarily,  it  is  difficult  to  see  what  possible  objection  could 
have  been  made  to  the  legality  of  their  proceedings.  They  did 
not,  however,  think  fit  to  adopt  that  course.  They  took,  it  is 
true,  the  evidence  on  oath  of  the  defendant,  upon  the  charge  for 
the  indictable  misdemeanour  created  by  24  &  25  Vict.  c.  100, 
but,  having  done  so,  they  proceeded  to  convict  summarily  under 
a  different  statute  (34  &  35  Vict.  c.  112)  without,  as  I  collect,  any 
new  information  or  charge  of  the  latter  offence  ;  in  short,  they 
convicted  him  of  an  offence  with  which  he  had  never  been 

u  2 
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Rno.  legally  charged.  In  this  I  am  of  opinion  they  were  wrong ;  and 
0     J        upon  this  ground  I  am  strongly  inclined  to  think  the  conviction 

_      may  be  quashed.    Martin  v.  Pridgeon  (1  Ell.  &  Ell.  778  ;  28  L.  J. 

1879.  179,  M.  C.)  and  Reg.  v.  Brickhall  (33  L.  J.  156,  M.C.),  more 
P^Z.  particularly  referred  to  hereafter,  are  strong  authorities  in  favour 
Jurisdiction,  of  this  view.  It  does  not,  however,  seem  to  me  to  be  necessary 
to  decide  that  point,  for  in  the  case  before  us  we  have  only  to 
determine  whether  the  justices,  at  the  moment  when  they 
swore  the  defendant  in  support  of  the  charge  which  was  made, 
had  jurisdiction  to  hear  that  charge.  Whether  they  after- 
wards pronounced  a  legal  or  an  illegal  judgment  is  immaterial  to 
the  present  inquiry.  Assuming,  however,  contrary  to  the  view  I 
have  taken,  that  the  charge  upon  which  the  defendant  was  sworn 
was  an  offence  punishable  upon  summary  conviction  under  34  &  35 
Vict.  c.  112,  and  that  verbal  information  of  that  offence  was  made 
before  the  magistrate  who  without  written  information  or  oath 
illegally  issued  the  warrant  under  which  Stanley  was  brought 
before  the  petty  sessions,  I  should  still  be  of  opinion  that  the 
justices,  in  hearing  that  charge,  and  taking  evidence  in  support 
of  it,  were  acting  within  their  jurisdiction.  There  is  a  marked 
distinction  between  the  jurisdiction  to  take  cognisance  of  an 
offence,  and  the  jurisdiction  to  issue  a  particular  process  to 
compel  the  accused  to  answer  it.  The  former  may  exist;  the 
latter  may  be  wanting.  To  found  jurisdiction  to  take  cognisance 
of  an  offence,  notwithstanding  the  dictum  of  Lord  Mansfield  in 
Rex  v.  Fearshire  (1  Leach  C.  C.  202),  it  has  been  constantly  held 
that  a  written  information  is  not  necessary,  per  Grose,  J.,  in  Rex 
v.  Thompson  (2  T.  R.  23),  per  Parke,  B.,  in  Rex  v.  Millard 
(6  Cox.  C.  C.  150;  22  L.  J.  108,  M.  C),  per  Erie,  C.J.,  in 
Reg.  v.  Shaiv  (10  Cox  C.  C.  66;  34  L.  J.  173,  M.  C),  aud  per 
Crompton,  J.,  in  Turner  v.  The  Postmaster-General  (ubi  sup.) 
See  also  old  forms  of  conviction,  in  which  the  information  is 
set  out  thus :  "  A.  B.  giveth  me  to  understand  and  be 
informed,  &c."  The  information,  which  is  in  the  nature  of 
an  indictment,  of  necessity  precedes  the  process;  and  it  is 
only  after  the  information  is  laid  that  the  question  as  to  the 
particular  form  and  nature  of  the  process  can  properly  arise. 
Process  is  not  essential  to  the  jurisdiction  of  the  justices  to  hear 
and  adjudicate.  It  is  but  the  proceeding  adopted  to  compel  the 
appearance  of  the  accused  to  answer  the  information  already 
duly  laid,  without  which  no  hearing  in  the  nature  of  a  trial 
could  take  place,  unless  under  special  statutory  enactment.  -  If  a 
mere  summons  is  required,  no  writing  or  oath  is  necessary — a 
bare  verbal  information  is  sufficient.  If  a  warrant  is  required, 
then,  and  for  that  purpose  only,  an  oath  substantiating  the 
information  is  requisite,  not  only  by  the  provisions  in  Jervis's 
Act,  so  often  referred  to,  but  by  the  common  law,  of  which  it 
was  always  a  doctrine  that  a  warrant  which  deprives  a  man  of 
liberty  ought  not  to  issue  without  oath  of  the  truth  of  the  infor- 
mation: (see  Rex  v.  Heber,  2  Barnardiston,  101.)    To  justify  a 


Criminal  law  cases. 


293 


warrant,  I  am  also  of  opinion  that  a  written  information  is  Rbo. 
necessary.    In  the  case  of  indictable  offences  it  is  expressly 
made  so  by  sect.  8  of  11  &  12  Vict.  c.  42.    The  illegality  of  the  0wgwHpqHEi 
warrant  and  of  the  arrest  did  not,  however,  affect  the  juris-  1879. 
diction  of  the  justices  to  hear  the  charge,  whether  that  hearing  ~ — 
proceeded  upon  a  valid  verbal  information,  followed  by  an  illegal  jurudiction. 
process,  or  upon  an  information  for  the  first  time  laid  in  the 
presence  of  Stanley,  upon  which  he  was  then  and  there  instantly 
charged.    The  dictum  of  Holt,  C.J.  (1  Lord  Raymond  509),  is 
an  express  authority  recognising  the  legality  of  a  conviction 
upon  an  information  instanter.    Stanley  might,  it  is  true,  had  he 
known  of  the  illegality  of  his  arrest,  have  demanded  his  release 
from  it,  and  prayed  for  an  adjournment  to  a  future  day,  to  enable 
him  to  prepare  his  defence.    This,  I  think,  it  would  have  been 
the  duty  of  the  magistrates  to  grant :  (see  per  Crompton,  J.,  in 
Turner  v.  The  Postmaster-Getieral  (34  L.  J.  13,  M.  C.),  and  per 
Blackburn,  J.,  in  Beg.  v.  Shaw  (lb.  173, 4).    A  refusal  to  do  this, 
however,  would  not  have  destroyed  their  jurisdiction,  though 
it  might  possibly  have  afforded  good  ground  for  setting  aside  the 
conviction  on  the  ground  that  they  had  not  allowed  the  accused 
sufficient  opportunity  to  answer  the  charge.    Another  course 
might  have  been  pursued,  viz.,  to  commence  to  hear,  and  if 
I  necessary  adjourn  the  further  hearing  to  a  future  day,  a  power 
I  expressly  given  by  11  &  12  Vict.  c.  43,  s.  16.    It  so  happens, 
however,  in  the  case  before  us  that  neither  the  magistrates  nor 
Stanley  were  aware  of  the  illegality  of  the  warrant;  and  so  the 
j  hearing  proceeded  without  objection,  and  as  if  all  things  were  in 
order.    To  use  the  language  of  the  case,  "  the  case  was  gone 
into  of  assault  and  obstruction,"  Stanley  "  defended  himself,  and 
called  a  witness  to  show  he  was  not  guilty,"  and  in  the  result 
was  convicted  as  I  have  above  mentioned.    Possibly  that  con- 
viction may  be  open  to  the  objection  that  the  justices  had  no 
jurisdiction  to  convict  of  the  offence  created  by  statute  34  &  35 
Vict.  c.  112,  when  the  only  charge   made  against  him  was 
of  the  misdemeanour  created  by  24  &  25  Vict.  c.  100,  on 
the  authority  of  Reg.  v.  Brickhall  (ubi  sup.),  or  upon  the  ground 
that  under  the  circumstances  Stanley  had  not  such  oppor- 
tunity of  answering   and  time   to   answer   as   he  was  in 
common  justice  entitled   to:   (see   Blake  v.  Beech,   1  Ex. 
Div.  220.)     The  case  of  Beg.  v.  Gillyard  (12  Q.  B.  327)  is  a 
strong  authority  to  show  that  the  Queen's  Bench  have  juris- 
diction to  quash  a  conviction  upon  other  grounds  than  want  of 
jurisdiction  in  the  magistrates,  e.g.,  on  the  ground  of  fraud, 
conspiracy,  and  perjury  in  obtaining  it.    If  the  contention  on  the 
part  of  the  defendant  be  correct,  then  Stanley,  even  though  he 
had  suffered  the  whole  imprisonment  to  which  he  was  sentenced 
would  be  liable  to  be  tried  again,  and  could  not  plead  autrefois 
convict ;  and  if  he  had  been  acquitted  would  have  been  in  no 
condition  to  plead  autrefois  acquit — two  very  startling  conse- 
quences.   A  flood  of  authorities  might  be  cited  in  support  of 
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Reg.  the  proposition  that  no  process  at  all  is  necessary  when  the 
Owen  Hughes  accuse<^  being  bodily  before  the  justices  the  charge  is  made  in 

  '  his  presence,  and  he  appears  and  answers  to  it.    In  2  Hawk. 

1879.  P.  C.  281  it  is  said  "it  seemeth  plain  from  the  nature  of  the 
p  ~~.  thing  that  there  can  be  no  need  of  process  where  the  defendant 
JunlZion.  *s  present  in  court,  but  only  where  he  is  absent."    In  Rex  v. 

Stone  (1  East,  649)  Lord  Kenyon  said :  "Justice  requires  that  a 
party  should  be  duly  summoned  and  fully  heard  before  he  is  con- 
demned; but  if  he  be  stated  to  be  present  at  the  time  of  the 
proceeding,  and  to  have  heard  all  the  witnesses,  and  not  to  have 
asked  for  any  further  time  to  bring  forward  his  defence,  if  he  had 
any,  this  at  all  times  has  been  deemed  sufficient."  Beg.  v.  Shaw 
(34  L.  J.  169,  M.  C. ;  L.  &  C.  579;  10  Cox  C.  C.  66)  is  to  the 
same  effect,  and  appears  to  me  to  be  decisive  of  the  present  case. 
The  defendant  in  that  case  was  convicted  of  perjury,  committed 
upon  the  hearing  of  a  charge  punishable  on  summary  conviction 
against  one  Kilshaw,  a  beershop  keeper,  under  18  &  19  Vict.  c. 
118.  The  proceedings,  not  being  prescribed  by  that  Act,  were 
regulated,  as  are  proceedings  for  the  offence  of  which  Stanley 
was  convicted,  by  Jervis's  Act  (11  &  12  Vict.  c.  43).  At  the 
trial  no  proof  was  given  of  any  written  information  warranting  a 
summons ;  indeed,  the  evidence  showed  that  the  summons  was 
filled  up  by  the  magistrate's  clerk,  handed  to  a  superintendent  of 
police,  who  took  it  to  a  magistrate,  who  read  and  signed  it 
without  making  any  inquiry,  or  requiring  any  statement  of  fact — 
very  like  the  circumstances  of  the  present  case.  It  was  proved, 
however,  that  Kilshaw  appeared  before  the  justices,  that  the 
charge  was  then  made  against  him,  that  he  answered  it,  and  that 
the  defendant  committed  perjury  in  evidence  which  he  gave  on 
his  behalf.  It  was  objected  that  the  justices  had  no  jurisdiction 
to  hear  the  charge  against  Kilshaw,  because  there  was  no 
information  to  justify  the  issuing  of  a  summons.  Erie,  C.J., 
said  :  "  In  my  opinion,  if  a  party  is  before  a  magistrate,  and  he 
is  then  charged  with  the  commission  of  an  offence  within  the 
jurisdiction  of  that  magistrate,  the  latter  has  jurisdiction  to 
proceed  with  that  charge  without  any  information  or  summons 
having  been  previously  issued,  unless  the  statute  creating  the 
offence  imposes  the  necessity  of  taking  some  such  step/'  See 
also  per  Blackburn,  J. :  "I  think  when  a  man  appears  before 
justices,  and  a  charge  is  then  made  against  him,  if  he  has  not  been 
summoned,  he  has  good  ground  for  asking  for  an  adjournment ; 
if  he  waives  that,  and  answers  the  charge,  a  conviction  would  be 
perfectly  good  against  him,  and  the  witnesses,  if  they  swore 
falsely,  would  be  liable  to  indictment  for  perjury."  To  the 
same  effect  are  Reg.  v.  Millard  (ubi  sup.) ;  Reg.  v.  Berry 
(8  Cox  C.  C.  151;  '28  L.  J.  86,  M.  C.) ;  Reg.  v.  Siimnons 
(28  L.  J.  M.  C.  183;  8  Cox  C.  C.  190);  Reg.  v.  Smith 
(1  L.  Rep.  C.  C.  B.  110;  11  Cox  C.  C.  10);  Reg.  v. 
Fletcter  (1  L.  Rep.  C.  C.  R.  320 ;  12  Cox  C.  C.  77) ;  Turner  v. 
Postmaster-General  (5  B.  &  S.  756 ;  s.  c.  34  L.  J.  10,  M.  C.)  in 
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which  latter  case  the  defendants  were  in  custody  upon  a  charge  Rbo 
of  felony,  which  could  not  be  sustained,  but  before  the  ma^8~  0 ken  Hughes 

trates  were  charged  with  and  convicted  of  a  different  offence,   

for  which  they  could  not  be  legally  arrested  without  warrant  or  1879. 
information  on  oath.  The  court  upheld  the  conviction.  I  do  p~^J7— 
not  look  upon  Blake  v.  Beech  (1  Ex.  Div.  320)  as  deciding  that  jj^udiaion. 
the  magistrates  in  the  case  then  before  them  had  no  jurisdiction, 
but  only  that  the  conviction  ought  to  be  quashed  for  irregu- 
larity under  the  pecular  circumstances  of  that  case.  Reg.  v.  Pearce 
(3  B.  &  S.  531 ;  s.  c.  32  L.  J.  75,  M.  C.)  only  decides  that 
peijury  cannot  be  committed  by  a  witness  who  is  sworn  in  a 
non-existing  cause,  which  is  undeniable.  That  case  would  have 
been  a  strong  authority  for  the  defendant  if  no  charge  had  been 
made  against  Stanley  before  the  defendant  was  sworn.  Reg.  v. 
Scotton  (5  Q.  B.  493;  s.  c.  13  L.  J.  58,  M.  C.;  and  1  New  Sess. 
Gas.  27)  was  the  strongest  authority  cited  in  favour  of  the 
defendant.  That  case,  however,  turned  upon  the  peculiar  lan- 
guage of  the  6  &  7  Will.  4,  c.  65,  s.  9,  "  provided  that  before  any 
proceeding  shall  be  had  or  taken  upon  such  informations  the 
charge  shall  be  deposed  to  on  oath,"  &c.  It  does  not  become 
necessary  therefore  to  consider  how  far  that  case  has  been  affected 
by  more  recent  decisions.  In  the  course  of  the  argument  there 
was  some  discussion  as  to  whether  the  warrant  was  produced 
before  the  justices.  In  my  opinion,  whether  it  was  or  not  is 
immaterial ;  had  it  been  so,  it  would  have  proved  nothing,  for  it 
could  not  in  any  sense  be  treated  as  the  information.  It  was  the 
act  and  process  of  the  magistrate  alone,  not  the  information  of 
the  informer,  .'and  the  recital  of  an  information  in  it  would  be  no 
evidence  that  there  was  such  an  information  in  fact :  (see  Stevens 
v.  Clark,  1  Car.  &  M.  509,  Cresswell,  J.).  I  have  carefully  con- 
sidered the  provisions  of  Jervis's  Act  (1 1  &  12  Vict.  cc.  42  and  43), 
bat  I  find  in  them  nothing  at  all  militating  against  the  view  I  have 
expressed.  The  sections  of  those  statutes  to  which  our  attention 
was  called  which  regulate  the  formalities  to  be  observed  when  a 
charge  is  made  against  an  absent  person  whose  presence  it  is  desired 
to  procure,  do  not  seem  to  me  to  have  any  bearing  upon  a  case  like 
the  present  where  the  charge  is  made  in  the  presence  of  the 
accused,  who  is  then  and  there  called  upon  to  answer  it,  as  he 
lawfully  may  be,  according  to  the  dictum  of  Holt,  C.  J.,  to  which 
I  have  referred.  In  such  a  case  it  is,  in  my  opinion,  altogether 
immaterial,  so  far  as  the  jurisdiction  of  the  justices  to  hear  that 
charge  is  concerned,  whether  the  accused  was  before  them  volun- 
tarily or  otherwise,  or  on  legal  or  illegal  process.  I  have  already 
pointed  out  that  Stanley  may  have  good  grounds  for  asking  that 
his  conviction  may  be  quashed,  irrespective  of  the  invalid  objection 
raised  by  the  defendant.  But  this  conviction,  in  my  opinion, 
ought  to  be  affirmed. 

Pollock,  B.,  and  Lindley,  J.,  concurred  in  the  judgment 
delivered  by  Hawkins,  J. 

Manisty,  J.-— I  am  of  opinion  that  this  conviction  should  be 
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Reg.  affirmed.  The  case  finds  that  Hughes  swore  falsely  and  corruptly 
>wkn  Huoma.  on  ^e  bearing  °f  a  charge  against  Stanley  at  petty  sessions  for 

  an  assault  on  him  (Hughes)  and  for  obstructing  him,  being  a 

1879.  police-constable,  in  the  execution  of  his  duty ;  and  the  question 
p"7~_  is  whether  the  justices  had  jurisdiction  to  hear  that  charge, 
Jurisdiction.  Stanley  having  been  brought  before  them  by  means  of  a  warrant 
signed  by  a  magistrate,  but  which  warrant  had  been  issued 
without  any  information  in  writing  or  on'  oath.  By  virtne  of 
the  provisions  in  several  statutes,  which  it  is  unnecessary  for  me 
to  repeat,  justices  of  the  peace  assembled  in  petty  sessions  have 
jurisdiction  to  hear  a  charge  of  an  assault  upon  a  constable  in  the 
execution  of  his  duty,  but  it  is  only  by  the  jPrevention  of  Crimes 
Act  1871  (34  &  35  Vict.  c.  112)  that  they  can  summarily  convict 
and  punish  for  that  offence.  The  charge  made  against  Stanley 
might  have  been  lawfully  made  and  heard  without  any  previous 
summons  or  warrant.  Hughes  might  have  apprehended  Stanley 
in  the  act  of  committing  the  alleged  assault;  a  magistrate 
seeing  the  alleged  assault  committed  might  have  then  and  there 
ordered  Stanley  into  custody ;  or  Stanley,  knowing  or  believing 
that  he  would  be  apprehended  if  he  did  not  appear,  might  have 
appeared  voluntarily  before  the  justices  to  answer  the  charge,  in 
any  of  which  cases  I  cannot  donbt  but  that  the  justices  not  only 
might,  but  must  have  heard  the  case  and  disposed  of  it  some- 
how. It  would  be  very  strange,  to  say  the  least  of  it,  if  the 
law  be  that,  notwithstanding  the  justices  would  have  had 
jurisdiction  to  hear  the  charge  if  there  had  not  been  a  warrant, 
they  had  no  such  jurisdiction  in  consequence  of  there  being  a 
warrant  unsupported  by  sworn  information.  Nothing  short  of  a 
clear  statutory  enactment  would  justify  such  a  conclusion.  That 
there  is  no  such  statutory  enactment,  I  think,  is  clear.  But  it  is 
said  there  are  decisions  which  govern  the  case.  The  decision  most 
relied  upon  on  behalf  of  the  prisoner  Hughes  in  Reg.  v.  Scotton 
(5  Q.  B.  493),  but  it  will  be  seen  by  examining  that  case  that  the 
very  ground  upon  which  it  was  decided  is  wanting  in  the  present 
case.  The  indictment  was  for  perjury  on  the  hearing  before 
justices  of  an  information  laid  under  1  &  2  Will.  4,  c.  32,  sects. 
40  &  41,  and  the  court  held  that  the  justices  had  no  jurisdiction 
to  hear  it,  because  by  sect.  9  of  6  &  7  Will.  4,  c.  65,  it  was 
expressly  made  a  condition  precedent  to  any  further  step  beyond 
the  information  that  the  matter  of  the  information  should  be 
deposed  to  by  oath  of  the  informer  or  some  other  credible  witness, 
and  no  such  deposition  had  been  made.  Whether  that  case  was 
rightly  decided  may,  I  think,  admit  of  considerable  doubt,  having 
regard  to  the  qualified  language  of  the  proviso  at  the  end  of 
sect.  9 ;  but,  assuming  the  right  construction  to  have  been  put 
upon  it,  there  is  no  such  enactment  in  the  present  case,  or  any- 
thing like  it.  I  think  it  unnecessary  to  review  all  the  cases 
which  were  cited  in  the  course  of  the  argument,  partly  because 
I  do  not  think  that  any  of  them  are  conclusive  either  way,  but 
mainly  because  I  found  my  judgment  upon  this,  that  the  pro- 
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visions  contained  in  the  17th  section  of  the  34  &  35  Vict.  c.  112  Rro. 
(which  incorporates  the  11  &  12  Vict.  c.  43),  relative  to  process  or  0wbn5oghm 

proceedings  for  the  purpose  of  bringing  accused  persons  before   

justices,  are,  in  my  opinion,  directory  only,  and  do  not  in  any  1879. 
way  affect  the  jurisdiction  of  justices  to  hear  charges  made  _ 

X'nst  persons  who  are  before  them,  and  who  are  accused  of  jJii&aian. 
ices  over  which  the  justices  have  jurisdiction.  The  proviso  at 
the  end  of  sect.  2  of  11  &  12  Vict.  c.  43,  strongly  supports  this 
view.  We  are  not  told  by  the  learned  Judge  who  has  stated  this 
case  how  the  justices  dealt  with  Stanley ;  bat  we  are  informed  by 
counsel  at  the  Bar  that  they  convicted  him  summarily,  and 
sentenced  him  to  imprisonment.  In  my  opinion  it  is  immaterial 
for  the  present  purpose  how  the  justices  disposed  of  the  charge, 
the  only  question  before  us  being  whether  the  justices  had 
jurisdiction  to  hear  it,  and  to  receive  evidence  upon  oath  in 
support  of  it.  I  think  they  had,  and  that  the  question  put  to  us 
should  be  answered  in  the  affirmative. 

Field,  J. — I  also  am  of  opinion  that  this  conviction  should  be 
affirmed.  I  have  nothing  to  add  to  the  judgments  already 
delivered,  but  only  desire  to  say,  as  I  differed  from  my  brothers 
Cleasby,  B.  and  Grove,  J.,  in  Blake  v.  Beech  (ubi  sup.),  that  I  have 
carefully  reconsidered  my  judgment  in  that  case,  and  am  unable  to 
alter  the  view  I  then  entertained. 

Huddlbston,  B. — The  question  in  this  case  is,  whether  a  con- 
viction for  perjury  committed  by  the  prisoner  Hughes  before 
justices  should  be  quashed,  because  there  was  no  information  on 
oath  for  the  warrant  upon  which  Stanley,  the  party  charged,  was 
brought  before  the  justices.  The  charge  against  Stanley  before 
the  justices  was  for  obstructing  Hughes,  a  police  constable,  in 
the  discharge  of  his  duty.  It  is  not  stated  in  the  case  under 
what  statute  the  charge  was  made  against  Stanley ;  it  might, 
therefore,  have  been  under  34  &  35  Vict.  c.  112,  s.  12,  by  which 
he  might  be  convicted  summarily ;  or  it  might  have  been  under 
24  &  25  Vict.  c.  100,  s.  38,  by  which  he  might  have  been  sent 
for  trial  to  the  assizes  or  sessions.  If  the  charge  be  for  an 
offence  under  the  former  Act,  it  may  by  sect.  17  be  prosecuted  in 
manner  directed  by  Jervis's  Act,  11  &  12  Vict.  c.  43.  Sect.  1 
of  that  Act  provides  that,  "  where  an  information  shall  be  laid 
that  any  person  has  committed  any  offence  for  which  he  is 
liable  by  law  on  summary  conviction,  the  justice  may  issue  his 
summons."  This  is  the  process  by  which  the  person  to  be 
charged  is  called  on  to  appear.  By  sect.  2,  "  if  being  served  the 
party  does  not  appear,  a  warrant  may  issue,  or  a  warrant  may 
issue  in  the  first  instance  if  the  justice  shall  think  fit,"  but  in 
both  these  cases  the  matter  of  the  information  must  be  sub- 
stantiated to  the  satisfaction  of  the  justice  by  oath  or  affirmation ; 
and  if  the  summons  is  not  obeyed  the  justice  may  proceed 
ex  parte  on  proof  of  due  service.  By  sect  10  it  is  declared  (that 
is  declaratory  of  the  common  law)  and  enacted  that  the  complaint 
in  case  of  an  order,  and  the  information  in  case  of  a  summary 
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Reg.  conviction,  shall  be  made  or  laid  without  any  oath  or  affirmation 
Owbn  Hughes.  exceP*  wnere  warrants  are  issued  in  the  first  instance  to  appre- 

  hend,  and  then  the  matter  of  the  information  must  be  sub- 

1879.  stantiated  by  the  oath  or  affirmation  of  the  informant.  Sect.  13 
/V"m7_  deals  with  the  appearance  or  default  of  the  party  charged ;  and 
Jurisdiction,  provides  that  the  case  may  be  heard  in  his  absence  on  due  proof 
of  the  service  of  the  summons,  or  a  warrant  for  his  appre- 
hension issued  and  committal;  and  for  the  dismissal  of 
complaint  or  information  if  the  complainant  or  informant 
does  not  appear  by  himself,  counsel,  or  attorney ;  for 
the  adjournment  of  the  hearing;  and  concludes  thus,  "but 
if  both  parties  appear,  either  personally  or  by  their  re- 
spective counsel  or  attorneys,  before  the  justice  or  justices 
who  are  to  hear  and  determine  such  complaint  or  information, 
then  the  said  justice  or  justices  shall  proceed  to  hear  and 
determine  the  same/'  The  object  of  all  these  provisions  is  to 
bring  the  party  accused  before  the  justices,  to  enforce  his 
presence,  and  to  enable  them  to  deal  with  him  in  his  absence ;  but 
when  he  is  before  them,  the  justices  are  required  and  shall 
proceed  to  hear  and  determine.  The  information  on  oath  is  not 
necessary  to  give  the  justices  jurisdiction  to  try,  though  it  is 
necessary  to  give  them  jurisdiction  to  issue  a  warrant  to  appre- 
hend. The  jurisdiction  to  try  arises  on  the  appearance  of  the 
party  charged.  Sect.  14  shows  what  is  to  take  place  at  the 
hearing,  "  where  such  defendant  shall  be  present  at  such  hearing 
the  substance  of  the  information  shall  be  stated  to  him."  The 
word  "  stated  "  is  important  as  pointing  out  that  no  summons, 
information,  or  other  document,  is  to  be  read  or  shown  to  him. 
An  information  is  nothing  more  than  what,  the  word  imports ; 
namely,  the  statement  by  which  the  magistrate  is  informed  of  the 
offence  for  which  the  summons  or  warrant  is  required,  and  it  need 
not  be  in  writing  unless  the  statute  requires  it.  The  magistrate 
to  whom  it  is  made  is  not  necessarily,  and  very  often  never  is,  one 
of  the  magistrates  by  whom  the  case  is  subsequently  heard.  In 
practice  an  information  is  never  produced  before  the  justices.  If 
in  writing,  it  remains  with  the  magistrate  granting  the  summons 
or  warrant,  as  the  warrant  remains  in  the  custody  of  the 
constable.  The  clerk  to  the  justices,  or  the  police  officer 
present,  states  the  substance  of  the  information,  that  is,  the 
nature  of  the  charge ;  sometimes  where  there  is  a  charge  sheet, 
as  in  the  metropolitan  districts,  reading  from  it— otherwise  not. 
The  charge  sheet  is  merely  the  statement  drawn  up  by  the 
inspector  at  the  station  of  the  charge  preferred  before  him.  He 
states,  in  fact,  the  substance  of  the  charge  or  information,  and  the 
prisoner  is  called  on  to  plead.  He  may  admit  the  truth  and  plead 
guilty,  or  he  may  not  admit  the  truth  and  desire  to  be  tried  for 
it,  or  he  may  apply  to  adjourn  or  object  to  the  jurisdiction.  But 
if  he  make  no  objection  (and  here  it  is  found  tnat  Stanley  made 
no  objection)  the  case  must  proceed.  Principle  and  authority 
seem  to  show  that  objections  and  defects  in  the  form  of  procuring 
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the  appearance  of  a  party  charged  will  be  gone  by  appearance.  Reg 
The  principle  is  that  a  party  charged  should  have  an  opportunity  0wbn  hughes 

of  knowing  the  charge  against  him,  and  be  fully  heard  before    . 

being  condemned.  If  he  have  the  opportunity,  the  method  by  1879. 
which  he  is  brought  before  the  justice  cannot  take  away  the  0"~ 
jurisdiction  to  hear  and  determine  when  he  is  before  them.  The  jurisdiction. 
arrest  of  Stanley  was  no  doubt  illegal,  there  had  been  no  informa- 
tion or  oath  to  justify  the  warrant,  and  it  might  be  that  if  the 
objection  had  been  taken  the  magistrates  might  have  entertained 
it,  but  they  could  then  and  there  have  issued  their  summons  for 
Stanley's  apprehension  at  once,  on  a  verbal  information  which 
would  be  good  {Rex  v.  Fuller,  1  Ld.  Raym.  610),  and  have  pro- 
ceeded to  hear  and  determine,  though  if  the  defendant  objected, 
they  ought  to  adjourn,  so  that  he  might  know  the  charge  and  be 
prepared  to  meet  it.  Bex  v.  Stone  (1  East.  649)  was  a 
conviction  under  the  game  laws,  and  the  objection  that  there 
had  been  no  summons  was  abandoned  on  argument,  and 
Lord  Kenyon  at  p.  649,  and  Mr.  Justice  Le  Blanc  at  p.  654, 
point  out  that  "justice  requires  that  a  party  should  be 
duly  summoned  and  fully  heard  before  he  is  condemned ;  but  if 
he  be  present  at  the  time  of  the  proceeding,  and  heard  the  charge 
of  all  the  witnesses,  and  not  have  asked  for  any  further  time 
to  bring  forward  his  defence,  if  he  had  any,  this  at  all  times  has 
been  deemed  sufficient."  This  was  a  case  in  which  the  objection 
was  made  to  the  conviction  that  it  did  not  appear  on  the  face  of 
it  that  the  defendant  was  duly  summoned,  but  the  principle  is  the 
same.  In  JJ.  v.  Shaw  (L.  &  C.  579,  10  Cox  C.  C.  66),  where 
there  was  no  information  of  any  kind,  Erie,  C.  J.,  points  out  that 
where  the  parties  are  before  a  magistrate  who  has  jurisdiction  in 
respect  of  time  and  place  (as  the  magistrates  had  here),  no 
Bammons  or  information  is  necessary  to  complete  his  jurisdiction, 
unless  the  obligation  is  imposed  by  the  statute  which  constitutes 
the  offence,  and  certainly  that  is  not  imposed  by  the  11  &  12  Vict, 
c.  48.  Blackburn,  J.,  in  that  case,  says  no  information  was 
required.  It  is  material  to  know  what  the  charge  is,  and  here 
the  case  finds  Stanley  was  charged  with  obstructing  the  police 
constable  in  the  discharge  of  his  duty.  Sometimes  a  summons 
or  other  writing  may  be  required,  but  no  antecedent  information 
is  necessary.  In  the  absence  of  one,  the  party  to  be  tried  may, 
if  he  please,  ask  for  an  adjournment,  but  if  he  does  not  do  so  the 
adjudication  is  good ;  and  Montague  Smith,  J.,  says,  no  informa- 
tion or  summons  is  necessary  where  the  party  appears  voluntarily, 
and  I  do  not  think  it  makes  any  difference  if  he  be  there  com- 
pulsorily).  .  It  is  to  be  observed  that  this  decision  was  in  1865, 
long  after  Jervis's  Act  came  into  operation.  Indeed  Jervis's  Act 
(11  &  12  Vict.  c.  48)  is  referred  to  by  the  prisoner's  counsel.  Mr. 
Bowen's  argument  in  this  case  for  the  necessity  of  an  informa- 
tion is  entirely  based  on  Jervis's  Act  (11  &  12  Vict.  c.  43).  This 
case  is,  therefore,  a  distinct  authority  that  the  absence  of  such  an 
information  is  not  fatal  to  the  jurisdiction  of  the  justices.  In 
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Rk>.  Turner  v.  Postmaster-General  (5  B.  &  S.  756)  it  was  hold  that 
Owen  Hughes  *^ou&^  there  was  no  information  on  oath  (the  62nd  section  of  2i 

  '  &  25  Vict.  c.  97,  the  statute  on  which  the  defendant  was  con- 

1879.  victed,  requiring  one)  that  after  appearance  and  no  objection 
p  ~TJ~_  made,  no  objection  to  the  jurisdiction  of  the  justices  to  convict 
Jurisdiction,  could  be  taken,  that  any  defect  in  bringing  the  party  before  the 
justices  was  cured  by  appearance  and  the  merits  of  the  case  being 
gone  into,  and  that  the  justices  had  jurisdiction.  Blake  v.  Beech 
(I  Ex.  Div.  320)  is  to  the  same  effect.  I  wish  to  say  that  I 
subscribe  to  every  word  in  my  brother  Field's  judgment  in  that 
case.  The  judgments  of  Cleasby,  B.,  and  Grove,  J.,  are  based  on 
the  ground  that  the  objection  to  the  want  of  an  information  was 
distinctly  taken  before  the  magistrates.  B.  v.  Berry  (ubi  sup.), 
B.  v.  Fletcher  {ubi  sup.),  Bex  v.  Fuller  (1  Ld.  Raym.  Rep.  509) 
support  the  same  principle,  though  they  were  sought  to  be 
distinguished  in  argument  by  suggesting  that  the  inquiry  on 
which  the  perjury  arose  was  of  a  quasi  civil  nature.  The  decision 
in  B.  v.  Scotton  (5  Q.  B.  493)  was  on  the  ground  that  by  the 
words  of  the  statute  6  &  7  Will.  4,  c.  65,  s.  9  it  was  a  condition 
precedent  to  any  further  steps  that  the  matter  of  the  information 
should  be  deposed  to  on  the  oath  of  the  informer,  or  some  other 
credible  witness.  I  think,  therefore,  that  Stanley  being 
before  the  justices  and  no  adjournment  asked  for,  and  being 
charged  with  an  offence  punishable  by  summary  conviction, 
though  there  had  been  no  information  on  oath  for  the  warrant, 
that  false  swearing  in  a  material  point  would  be  perjury.  The 
passages  quoted  in  the  argument  from  Paley  on  Convictions  and 
Smith's  Leading  Cases  have  reference  to  the  statement  of  the 
information  in  the  old  form  of  conviction,  where,  of  course,  it 
became  necessary  to  show  in  that  part  of  the  conviction  all  the 
ingredients  to  give  jurisdiction.  The  form  of  conviction  in 
Jervis's  Act  omits  the  information,  but  if  the  offence  with  which 
Stanley  was  charged  was  one  under  24  &  25  Vict.  c.  100,  s.  38, 
for  which  he  might  be  committed  for  trial  at  the  assizes  or  quarter 
sessions,  I  entertain  no  doubt  that  there  need  not  have  been  an 
information  on  oath  or  warrant  to  give  the  justices  jurisdiction  to 
hear  and  commit  or  discharge.  The  practice  of  justices  with  regard 
to  indictable  offences  is  regulated  by  Jervis's  Act,  c.  42,  and  s.  8, 
provides  that  where  a  warrant  is  to  be  issued  there  must  be  an 
information  in  writing  on  oath,  but  not  where  a  summons  only  is 
issued.  There  is  no  section  pointing  out  what  is  to  be  done  at 
the  hearing,  as  in  Jervis's  Act,  11  &  12  Vict.  c.  43.  But  sect.  17, 
which  applies  to  the  examination  of  witnesses  provides,  "  that 
where  any  person  shall  appear,  or  be  brought  before  any  justice, 
charged  with  any  indictable  offence,  whether  such  person  appear 
voluntarily  upon  summons  or  have  been  apprehended  with  or 
without  warrant,  or  be  in  custody  for  the  same  or  any  other 
offence,  depositions  shall  be  taken  and  the  oath  administered 
before  the  witness  is  examined/'  The  justice  here,  therefore, 
has  expressly  jurisdiction  to  administer  the  oath  to  the  witness 
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when  the  party  is  charged  before  him,  whether  he  appear  or  be  Rkq. 
brought  there,  and  whether  there  be  or  be  not  a  warrant ;  and,  Qwbn  £0QHm 

therefore,  having  jurisdiction  to  administer  an  oath,  false  swearing   

on  a  material  point  would  be  perjury.    But  apart  from  either  1879. 
statute,  I  do  not  think  it  can  be  doubted  that  a  police  constable     „  T — _ 
would  be  justified  in  taking  into  custody  without  summons  or  junction. 
warrant  any  person  who  was  assaulting  and  obstructing  him  in 
the  execution  of  his  duty,  and  subsequently  charging  him  with 
that  offence.    Upon  such  a  charge  being  made  (although  it  was 
entirely  false)  the  magistrates  before  whom  it  is  made  must 
inquire  into  its  truth,  and  to  do  so  must  have  jurisdiction  to 
administer  an  oath.    False  swearing  in  that  inquiry  on  a  material 
point  would  be  perjury.    In  any  view,  therefore,  I  am  of  opinion 
that  the  conviction  must  be  affirmed. 

Denman,  J. — I  conceive  the  true  meaning  and  effect  of  the 
case  submitted  to  us  by  the  learned  Lord  Justice  to  be  as  follows  : 
John  Stanley  was  improperly  arrested  by  the  defendant,  Owen 
Hughes,  a  constable,  who  had  obtained  a  form  of  warrant  from 
the  clerk  to  the  clerk  of  the  justices,  which  was  filled  up  by 
the  clerk  or  by  Hughes  in  the  usual  form,  as  for  a  charge  of 
assaulting  and  obstructing  Hughes  in  the  execution  of  his  duty. 
This  warrant  was  improperly  signed  by  the  magistrate  without 
requiring  any  information  either  in  writing  or  upon  oath.  The 
magistrates  at  petty  sessions  finding  Stanley  before  them,  and 
having  been  verbally  informed,  either  by  Hughes,  or  their  own 
clerk,  that  Hughes  charged  Stanley  with  assaulting  him  and 
obstructing  him  in  the  execution  of  his  duty,  and  without 
inquiring  how  Stanley  had  been  brought  there,  administered  an 
oath  to  Hughes,  and  took  evidence  in  the  course  of  which 
Hughes  committed  perjury,  if  perjury,  in  law,  would  be  com- 
mitted in  such  a  case ;  the  only  point  raised  for  our  consideration 
i    being  that  the  absence  of  a  written  information  or  of  an  informa- 
[    tion   upon  oath  was  fatal  to  a  conviction  for  perjury.  No 
question  was  raised  at  the  petty  sessions  as  to  the  existence  of  an 
information  or  as  to  the  existence  or  legality  of  the  warrant  or 
arrest.    These  objections  were  first  suggested  upon  the  trial  of 
Hughes  for  perjury.    Stanley  made  no  objection  to  the  charge 
|    being  heard,  and  called  a  witness  in  his  own  behalf.    He  was,  in 
'    fact,  as  was  admitted  upon  the  argument,  though  not  stated  in 
I    the  case,  convicted  and  sentenced  to  six  months'  imprisonment 
with  hard  labour,  a  sentence  which  could  only  have  been  passed 
1    upon  summary  conviction  under  the  powers  of  the  34  &  35  Vict, 
c.  112,  s.  12.   The  case  has  been  twice  most  ably  and  elaborately 
argued,  and  for  some  time  I  doubted  whether  the  conviction 
could  be  sustained,  but  upon  full  consideration  I  am  satisfied  that 
it  ought  to  stand.    The  main  argument  for  the  defendant  was 
based  upon  the  ground  that  the  offence  of  which  he  was  con- 
victed was  one  under  statute  34  &  35  Vict.  c.  112,  s.  12,  and  that 
by  virtue  of  sect.  1 7  of  that  Act,  coupled  with  the  provisions  of 
the  11   &  12  Vict.  c.  43,  thereby  incorporated,  the  whole 
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Reg.  proceeding  was  void,  and  without  jurisdiction  for  want  of  an 
)wm  Hughes.  ^ormati°n  upon  oath.   I  am  of  opinion,  however,  that  we  ought 

  not  to  have  regard  to  the  conviction  in  considering  whether 

1879.      perjury  was  committed,  but  to  look  to  the  moment  at  which  the 
~T~"       false  evidence  was  given,  and  consider  whether,  at  that  moment, 
Jurudicfo*.  the  magistrates  had  jurisdiction  to  hear  that  evidence  judicially. 

And  I  think  that  they  had  jurisdiction  to  hear  that  evidence 
judicially,  if,  at  the  trial  at  which  it  was  given,  it  was  evidence 
which  in  any  possible  event  they  might  have  acted  upon  judicially 
in  a  matter  within  their  jurisdiction  whether  the  result  of  their 
acting  upon  it  might  have  been  to  convict,  or  to  acquit,  or  to 
adjourn,  or  to  send  for  trial,  or  to  take  bail,  or  to  do  any  other 
judicial  act  within  their  competency.  At  the  moment  at  which 
the  false  evidence  in  question  was  given,  it  appears  to  me  that 
there  was  nothing  to  compel  the  magistrates  to  inquire  into  the 
mode  in  which  Stanley  had  been  brought  before  them.  If,  as  I 
suppose  (and  here  I  am  putting  the  case  as  favourably  as  it  can 
be  put  for  the  defendant)  nothing  more  happened  than  that  the 
magistrate  inquired  "  What  is  the  charge  against  that  man  ?  " 
and  Hughes  said  in  answer,  "I  charge  him  with  assaulting  me, 
and  obstructing  me  in  the  execution  of  my  duty."  I  apprehend 
that  the  magistrates  would  at  once  have  had  jurisdiction  to  put 
Hughes  upon  his  oath,  and  inquire  into  several  matters,  upon 
any  one  of  which  the  perjury  might  have  been  committed  wholly 
without  reference  to  what  they  might  in  the  result  feel  themselves 
bound  to  do  or  not  to  do.  For  example,  they  might  have  inquired 
into  the  name  and  number  of  Hughes,  and  whether  he  were  really 
a  member  of  the  police,  and  actually  on  duty  at  the  time  of  the 
alleged  assault ;  whether  Stanley  was  really  the  person  who  had 
assaulted  him  or  not,  how  he  was  dressed,  whether  he  were 
alone,  or  with  others,  &c.,  and  indeed  even  if  the  jurisdiction  of  the 
magistrates  to  convict  depended  upon  whether  he  had  arrested 
Stanley  in  the  act,  or  arrested  him  upon  a  legal  warrant  after- 
wards obtained,  this  very  question  might  have  been  a  legitimate 
subject  of  inquiry.  Considering  that  this  was  a  case  in  which 
Hughes  complained  of  an  assault  upon  himself,  it  need  not  have 
occurred  to  the  magistrates  in  the  first  instance  that  any  warrant 
at  all  would  have  been  necessary,  for  there  is  nothing  in  any  of 
the  statutes  to  repeal  the  common  law  which  would  have  enabled 
Hughes  if  the  charge  were  a  true  one,  to  bring  Stanley  at  once 
before  the  magistrates,  without  any  warrant  at  all.  The  charge 
actually  made  as  stated  in  the  case,  according  to  my  under- 
standing of  it,  is  much  more  nearly  in  accordance  with  the  pro- 
visions of  24  &  25  Vict.  cf.  100,  s.  38,  than  those  of  34  &  35  Vict, 
c  1 12,  s.  1 2.  It  included  a  breach  of  the  peace ;  and  I  can  see  no 
reason  why  the  magistrates,  at  all  events,  in  the  absence  of  any 
objection  on  the  ground  of  the  illegality  of  the  arrest,  or  the 
want  of  an  information,  should  not  have  administered  an  oath, 
and  inquired  into  the  charge;  at  all  events,  until  any  doubt 
arose  as  to  their  jurisdiction  to  deal  with  it  finally  by  conviction. 
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It  was  contended,  that  even  under  11  &  12  Vict.  c.  42,  relating  Reg. 
to  indictable  offences,  the  right  of  the  magistrates  to  inquire  QwBN  #mim 

would  not  be  well  founded  in  the  absence  of  an  information  in   

writing  or  upon  oath ;  but  I  am  of  opinion  that  there  is  nothing  1879. 
in  that  Act  to  destroy  the  jurisdiction  of  the  magistrates  to  p~Z__ 
i  inquire  into  a  charge  of  an  indictable  offence,  where  the  person  jurisdiction. 
charged  is  actually  in  custody  before  them.  The  first  section  of 
that  Act  shows  that  the  provisions  relating  to  warrants  and 
informations  are  not  intended  to  apply  in  such  a  case,  but  are 
merely  provisions  for  the  purpose  of  bringing  people  not  already 
in  custody  before  the  justices ;  but  it  is  not  necessary  to  consider 
farther  the  question  whether  the  conviction  was  good  or  bad,  and  I 
express  no  opinion  upon  it.  Their  jurisdiction  to  convict  appears 
to  me  to  be  a  totally  different  question  from  the  question  whether 
they  had  jurisdiction  to  take  evidence  in  such  a  case.  I  cannot 
hold  that  the  magistrates  who  tried  and  convicted  Stanley  (even 
if  the  conviction  be  one  that  cannot  be  supported)  had  no  juris- 
diction to  administer  an  oath  to  Hughes,  or  that  any  evidence  he 
gave  relevant  to  a  verbal  charge  of  assault  and  obstruction  was 
coram  turn  judice.  The  case  of  Reg.  v.  Scotton  (5  Q.  B.  493) 
which  at  first  seemed  to  me  to  be  in  favour  of  the  defendant's 
contention,  is,  I  think,  clearly  distinguishable  on  the  ground  that 
there  the  court  thought  that  the  only  possible  foundation  of  the 
magistrates'  jurisdiction  was  an  information,  whereas  in  the 
present  case  there  was  nothing  to  prevent  the  magistrates  pro- 
ceeding to  inquire  into  a  charge  which  in  at  least  one  other 
lawful  manner  might  have  been  brought  before  them  without  any 
information  at  all,  and  either  adjudicated  upon  by  them  or  sent 
for  trial.  In  the  view  I  take  of  this  case  it  is  necessary  to 
discuss  more  fully  the  contention  of  the  defendant's  learned 
counsel  as  to  the  applicability  of  Jervis's  Acts  to  the  case  upon 
the  supposition  that  because  the  conviction  was  one  under  34  & 
35  Vict.  c.  112,  no  evidence  given  upon  the  hearing  could  be  the 
subject  of  an  indictment  for  perjury  in  the  absence  of  an  informa- 
tion on  oath  or  in  writing.  In  my  view  all  that  was  necessary 
to  give  the  magistrates  jurisdiction  to  hear  evidence  was  that 
there  should  be  before  them  a  person  charged  with  an  offence 
within  their  general  jurisdiction  under  such  circumstances  as  to 
call  upon  them  to  take  evidence  before  they  could  decide  whether 
they  should  exercise  or  abstain  from  exercising  some  legal  power 
which  they  possessed.  For  the  reasons  above  given,  I  think  such 
was  the  case  here,  and  that  the  evidence  falsely  and  corruptly 
given  upon  oath,  and  which  must  be  taken  to  have  been  held  by 
the  learned  Lord  Justice  to  have  been  relevant  and  material  to 
the  subject  matter  of  inquiry  before  the  justices  cannot  be  said 
to  have  been  coram  non  judice.  The  indictment  on  being  referred 
to,  appears  to  have  contained  an  allegation  that  the  perjury  was 
committed  upon  the  hearing  of  a  "  complaint  or  information," 
and  this  is  no  doubt  language  which  would  at  first  sight  lead  me 
to  expect  that  proof  would  have  been  given  of  a  charge  made 
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Rbo.  otherwise  than  in  the  way  in  which  it  appears  to  me  that  the  case 
Dwiw  Hughes.  8^a^es      charge  in  this  case  to  have  been  made.    But  I  do  not 

  think  that  the  words  "complaint  or  information1'  are  incon- 

1879.  sistent  with  a  verbal  charge  made  under  the  circumstances  sug- 
p~T~  gested  above.  The  statute  14  &  15  Vict  c.  100,  s.  20,  which  is 
JmrSdictioK  applicable  to  the  case  provides  that  "In  every  indictment  for 
perjury  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and  by  what  court,  or  before 
whom  the  oath  was  taken,  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration,  or  any  part  of  any  proceed- 
ing either  in  law  or  equity,  and  without  setting  forth  the  com- 
mission or  authority  of  the  court  or  person  before  whom  such 
offence  was  committed.1'  All  that  is  necessary  since  that 
statute  is  that  the  indictment  should  show  that  there  was  a 
proceeding  pending  before  the  court,  over  which  the  court  had 
jurisdiction,  and  I  think  this  does  sufficiently  appear  in  the 
present  case,  and  that  it  is  not  necssary  to  tie  down  the  meaning 
of  the  words  to  any  particular  form  of  information  or  complaint. 
For  these  reasons  I  am  of  opinion  that  the  conviction  ought  to 
be  affirmed. 

Lord  Colkbidoe,  C.J. —I  am  desired  to  say  that  the  Lord 
Chief  Baron  dissents  from  the  judgment  of  the  majority  of  the 
Court.  I  had  myself  prepared  a  judgment,  but  after  having  had 
the  advantage  of  reading  the  judgment  of  my  brother  Hawkins, 
I  should  only  be  expressing,  were  I  to  read  it,  in  less  forcible 
language  the  conclusions  at  which  he  has  arrived.  Without 
binding  myself  to  every  single  expression,  I  concur  in  the  result, 
and  the  train  of  reasoning  in  his  judgment.  And  this  being  the 
view  of  the  majority  of  the  Judges  who  heard  the  case,  the 
conviction  will  be  affirmed. 

Conviction  affirmed. 
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COURT  OP  APPEAL. 
Sittings  at  Westminster. 
Thursday,  June  12th,  1879. 
(Before  Bramwell,  Brett,  and  Cotton,  L.JJ.) 

Niootti  v.  Colville.  (a) 

Sentence  of  imprisonment — Computation  of  time — One  calendar 
month — Expiration  of  sentence. 

A  sentence  of  one  calendar  month's  imprisonment  expires  on  the 
day  preceding  that  day  which  corresponds  numerically  in  the 
next  succeeding  month  with  the  day  on  vihich  the  sentence  was 
passed.  If  there  is  no  such  corresponding  day  in  the  next  month, 
then  the  sentence  expires  on  the  last  day  of  that  month. 

Where  a  prisoner  was  sentenced  to  one  calendar  month's  imprison- 
ment on  the  31  #6  day  of  October, 

Held  (affirming  the  decision  of  Denman,  J.),  that  the  month  expired 
on  the  SQth  day  of  November. 

Appeal  from  a  decision  of  Denman,  J.  giving  judgment  for  the 
defendant. 

The  action  was  to  recover  damages  against  the  governor  of 
Coldbath  Fields  Prison  for  alleged  false  imprisonment  of  the 
plaintiff.  At  the  trial,  before  Denman,  J.  and  a  common  jury, 
the  following  facts  were  proved  in  evidence  or  admitted. 

The  plaintiff  was  convicted  by  a  Metropolitan  police  magis- 
trate of  two  different  assaults.  The  convictions  took  place  at 
11  a.m.  on  the  31st  day  of  October,  and  the  commitments  were 
drawn  np  in  accordance  with  the  sentences  passed.  The  plaintiff, 
for  the  first  assault,  was  sentenced  to  be  imprisoned  for  "  one 
calendar  month/'  and  for  the  second  assault  "  for  fourteen  days, 
to  commence  at  the  expiration  of  the  imprisonment  previously 
adjudged/1  The  prisoner  was  accordingly  taken  into  the  custody 
of  the  defendant,  who  was  the  governor  of  Coldbath  Fields  Prison, 
during  the  afternoon  of  the  31st  day  of  October,  and  finally 
released  at  9  a.m.  on  the  14th  day  of  December,  having  asked  to 


(a)  Reported  by  W.  Afflkton,  Eeq.,  Bin-Uter-at-Iaw. 
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Nigotti  be  released  on  the  preceding  day.  Denman,  J.  on  these  facts 
Colvtllb.    as^e<^  ^he  jury  ^°  assess  the  damages  (which  fchey  did  at  20s.), 

  and  reserved  for  farther  consideration  the  question  whether 

1879.      judgment  ought  to  be  entered  for  the  plaintiff  or  defendant.  After 
Sentence—    near^n&  ^ne  arguments  of  counsel  on  further  consideration,  the 
Computation,  learned  judge  directed  judgment  to  be  entered  for  the  defendant, 
with  costs. 

The  plaintiff  appealed. 

The  case  in  the  court  below  is  reported  40  L.  T.  Rep. 
N.  S.  522. 

The  plaintiff  in  person  contended  that,  as  his  imprisonment 
must  be  taken  to  have  commenced  at  midnight  on  the  30th  day 
October,  the  calendar  month  expired  on  the  29th  day  of  November, 
and  that  being  so,  that  he  ought  to  have  been  released  on  the 
13th  day  of  December.  Otherwise,  he  said,  he  would  have  been 
imprisoned  the  whole  of  November,  which  was  a  calendar  month, 
and  one  day  in  October,  and  also  for  the  fourteen  days.  He 
submitted  that  the  question  of  time  was  one  of  fact  for  the 
jury. 

A.  L.  Smith,  for  the  defendant,  was  not  called  upon  to  argue. 

Bbajiwell,  L.J. — I  am  of  opinion  that  this  judgment  must  be 
affirmed.  As  Denman,  J.  said,  there  is  no  doubt  a  plausible  argu- 
ment for  the  now  plaintiff  that,  according  to  his  opinion,  he  has  been 
imprisoned  during  the  whole  of  November  and  one  day  in  October 
as  constituting  one  calendar  month.  The  difficulty  really  arises 
because  the  term  "  calendar  month  "  is  not  applicable  except  as 
applied  to  particular  months,  and  that  it  is  inapplicable  where 
the  month  begins  in  the  middle  of  a  particular  calendar  month. 
Then  the  month  is  made  up  of  a  portion  of  two  calendar  months, 
which  may  be  of  unequal  lengths,  and  various  consequences  seem 
to  follow.  It  is  clear  that  the  only  sensible  rule  which  can  be 
laid  down  is  this,  that  where  the  imprisonment  begins  on  a  day  in 
one  month,  so  many  days  of  the  next  month  must  be  taken,  if 
there  are  enough  days  to  do  it,  as  will  come  up  to  the  date  of  the 
day  before  that  on  which  the  imprisonment  commenced.  That  is 
to  say,  that,  if  the  day  of  imprisonment  commenced  on  the  5th 
day  of  the  month,  it  must  go  on  until  the  4th  day  of  the  next 
month ;  if  on  the  29th,  until  the  28th.  That  is  to  say,  you  must  take 
as  many  days  out  of  the  next  month  as  had  passed  in  the  month 
when  the  imprisonment  began  before  that  imprisonment  com- 
menced. If  that  were  not  so,  see  what  the  consequences  would  be. 
The  plaintiff  says,  "I  was  sent  to  prison  on  the  31st  day  of  October. 
Therefore,  I  ought  to  have  been  let  out  on  the  29th  day  of  Novem- 
ber. Otherwise  I  should  have  had  one  calendar  month's  imprison- 
ment, and  one  day  of  another  month/'  The  effect  of  his  argument 
is  this.,  that  whereas  the  imprisonment  began  on  the  30th  day 
of  October,  it  ought  to  end  on  the  29th  day  of  November.  So 
ought  it  if  the  imprisonment  began  on  the  31st.  There  is  no 
reason  why  that  should  be  so.    Suppose  a  man  is  sentenced  to 
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two  calendar  months'  imprisonment,  when  does  he  come  out? 
Certainly  not  nntil  the  30th  day  of  December.  Now,  if  one 
month  ends  on  the  29th  day  of  November,  how  do  you  get  the 
next  month  ending  on  the  30th?  The  only  way  to  make  sense  of  it 
is  to  apply  the  rule  I  have  mentioned.  It  would  never  operate  to 
the  prejudice  of  the  prisoner.  If  he  was  sent  to  prison  in  a  long 
month  he  would  get  thirty-one  days;  if  in  a  short  one  he  would  get 
thirty  days.  If  he  was  sent  to  prison  in  February,  so  much  the 
better  for  him.  If  he  went  to  prison  on  the  29th  day  of  January, 
according  to  the  rule  expressed  he  would  get  out  on  the  28th 
day  of  February;  so  he  would  if  he  went  to  prison  on  the 
30th  day  of  January,  or  on  the  3 1st,  or  on  the  1st  day  of  February. 
He  would  then  have  the  benefit  of  an  imprisonment  shortened  by 
the  number  of  the  days  wanting  to  make  up  the  days  which 
had  elapsed  in  the  month  in  which  he  was  imprisoned  at  the  time 
of  his  imprisonment.  As  the  plaintiff  was  sent  to  prison  on  the 
31st  day  of  October,  there  were  thirty  days  wanting  from 
the  next  month,  and,  as  a  consequence,  the  month  did  not  expire 
until  the  30th.  Then  the  fourteen  days  did  not  begin  until  the  first, 
and  the  plaintiff  therefore  was  duly  kept  in  prison  until  the  14th. 
I  think  the  judgment  should  be  affirmed. 

Bbrtt,  L.J. — The  expression  one  calendar  month  is  a  legal  and 
technical  phrase  to  which  we  must  give  a  legal  and  technical 
meaning.  It  does  not,  strictly  speaking,  mean  any  particular 
number  of  days,  but  one  month  according  to  the  calendar.  We 
must  therefore  look  to  the  calendar  in  calculating  it,  and  not 
count  the  days.  Now,  one  month  according  to  the  calendar,  in 
my  view,  is  one  month  from  the  day  of  the  imprisonment  until 
the  corresponding  numerical  day  of  the  next  month  less  one.  In 
some  cases  there  is  no  corresponding  numerical  day  in  the  next 
month,  because  it  is  a  shorter  month  than  the  one  in  which  the 
imprisonment  begins.  There  the  imprisonment  is  less  than  it 
otherwise  would  have  been,  and  in  favour  of  the  prisoner  it  must 
end  on  the  last  day  of  the  short  month. 

Cotton,  L.J. — I  am  of  the  same  opinion.  I  think  Denman,  J. 
was  right  in  dealing  with  this  point  as  a  matter  of  law.  It  was 
for  the  judge  to  say,  on  the  meaning  and  construction  of  the 
sentence,  what  was  "  one  calendar  month."  The  plaintiff  contends 
that  he  could  not  be  imprisoned  during  the  whole  of  one  calendar 
month  and  one  day  of  another  month.  The  question  then  is, 
what  is  the  meaning  to  be  given  to  the  term  "one  calendar 
month  ?"  I  am  of  opinion,  although  difficulties  and  incongruities 
no  doubt  arise,  that  where  there  is  a  sentence  of  a  calendar 
month's  imprisonment  not  commencing  on  the  first  day  of  the 
month,  you  must  consider  it  as  expiring  at  twelve  o'clock  on  the 
corresponding  numerical  day  of  the  next  month,  and,  if  there  are 
not  enough  days  in  the  next  month,  in  favour  of  the  prisoner,  the 
sentence  will  expire  on  the  last  day  of  the  month.  The  conse- 
quence is  that  he  never  gets  a  longer  imprisonment  than  the 
number  of  the  days  in  the  month  in  which  he  is  to  be  imprisoned, 

x  2 
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Niooth  and  sometimes  will  get  a  less  number  of  days'  imprisonment  than 
OoLvnuc.  *ne  num^er  °f  days  *°  ^e  f°und  in  the  calendar  month  for  which 
  he  was  imprisoned. 

1879.  Appeal  dismissed. 

Sentence—       Solicitors  for  plaintiff,  Gold  and  Son. 
Computation.      Solicitors  for  defendant,  Nicholson  and  Herbert. 


HIGH  COURT  OP  JUSTICE. 

COURT  FOR  CROWN  CASES  RESERVED. 

(Before  May,  C.J.,  Pallas,  C.B.,  O'Brien,  J.,  Fitzgerald,  B., 
Lawson,  J.,  and  Barry,  J.) 

May  16  and  June  4,  1879. 

Reg.  v.  Patrick  Griffin,  (a) 

» 

24  &  25  Vict.  c.  100,  sect.  57 — Bigamous  marriage  contracted  in 
foreign  state — Evidence  of  laws  of  foreign  state. 

In  a  case  of  bigamy,  a  marriage  contracted  according  to  the  rites  of 
the  Roman  Catholic  Church  in  a  foreign  state  is  presumed  to  be 
good  without  proof  of  the  law  of  that  foreign  state  relating  to 
marriage. 

Per  Palles,  C.B.,  Fitzgerald,  B.,  Lawson,  J.,  and  Barry,  J.; 
dissentientibus,  May,  GJ.  and  O'Brien,  J. 

CASE  reserved  by  Fitzgerald,  J.,  from  the  County  Kerry 
Spring  Assizes,  1879.  The  prisoner  was  indicted  for 
bigamy.  The  evidence  for  the  prosecution  established  that  on 
the  18th  day  of  February,  1871,  the  defendant  was  married  to 
Julia  Kennedy,  who  was  alive  at  the  time  of  the  trial.  The 
marriage  was  celebrated  in  the  chapel  of  Kitalla,  county  of 
Kerry,  by  the  Rev.  James  Sheehan,  according  to  the  rites  of  the 

(a)  Reported  by  CsoiL  R.  ROGHB,  Esq.,  Barrfeter-at-Law. 
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Catholic  Church.    No  question  was  raised  as  to  the  validity  of  Rm. 
that  marriage,  or  as  to  the  identity  of  the  defendant.    The  p^c* 
defendant  and  Julia  Kennedy  cohabited  as  husband  and  wife,  Gritfin. 

and  some  time  after  the  marriage,  but  it  did  not  appear  when,   

the  defendant  went  to  America.  The  further  evidence  given  to  1879* 
establish  the  alleged  bigamous  marriage  was  as  follows  :  Johanna  jg^ony— 
Barton  was  called  as  a  witness,  and  deposed  as  follows :  "  I  was  Evidence. 
born  at  Cahirciveen,  and  about  fifteen  years  since  I  left  this 
country  and  went  to  the  United  States  of  America,  where  I 
resided  until  about  two  years  and  a  half  ago,  when  I  returned  to 
Ireland.  I  know  the  defendant.  I  met  him  for  the  first  time  in 
Springfield,  in  the  State  of  Illinois,  about  six  or  seven  years  ago.  I 
was  then,  and  had  been  for  the  five  or  six  years  previous,  resident 
at  Springfield.  The  defendant  also  resided  there,  and  lived  with 
his  sister.  He  proposed  marriage  to  me,  and  I  accepted  him, 
believing  him  to  be,  as  he  represented,  a  single  man.  I  am  a 
Catholic,  and  he  professed  to  be  a  Catholic  also.  I  attended 
the  services  of  the  Catholic  church  at  Springfield,  and  have  seen 
|  Father  Burke  and  Father  Brady  officiate  as  Catholic  curates. 
I  The  banns  were  called  three  times  for  us  in  the  church,  and 
I  after  that  the  defendant  and  I  were  present  in  the  church,  and 
1  were  married  by  Father  Burke,  assisted  by  Father  Brady.  Father 
Burke  read  the  marriage  service  from  a  book.  I  lived  with  the 
defendant  for  about  five  weeks  after  that  as  his  wife,  and  I  was 
received  as  such,  and  called  Mrs.  Griffin.  Having  got  information 
that  he  had  been  previously  married,  and  that  his  wife  was  alive, 
I  separated  from  him  at  once.  My  brother  came  out  to  Spring- 
field, and  questioned  the  defendant,  but  he  persisted  in  his 
assertion  that  he  was  a  single  man  at  the  time  of  our  marriage. 
I  remained  at  Springfield  for  about  a  year  after,  and  then  removed 
to  the  State  of  Indiana,  where  I  resided  until  my  return  to  Ireland 
about  two  years  and  a  half  since."  No  further  evidence  was  given 
for  either  side  on  this  point.  Counsel  for  the  defendant  insisted  : 
First,  That  the  evidence  did  not  prove  the  commission  of  any 
offence  against  our  laws,  or  any  offence  of  which  the  Queen's 
Court  could  take  cognizance ;  secondly,  that  there  was  no 
sufficient  proof  of  the  supposed  bigamous  marriage ;  thirdly, 
that  there  was  no  proof  that  the  ceremony  alleged  to  have  been 
performed  at  Springfield  would  have  been  sufficient  to  con- 
stitute a  marriage  according  to  the  law  of  the  State  of  Illinois 
or  of  the  United  States,  or  that  the  ceremony  was  in  the  form 
prescribed  by  the  law  of  Illinois  or  of  the  United  States; 
Fourthly,  that  the  marriage  law  of  the  State  of  Illinois,  or  of  the 
United  States,  if  relied  on  for  the  prosecution,  should  have  been 
proved  as  a  matter  of  fact  as  in  the  case  of  the  Sussex  Peerage 
(11  CI.  &  F.  85)  and  Reg.  v.  Povey  (1  Dears.  Cr.  Cas.  32)  ;  fifthly, 
there  was  no  proof  that  the  canon  law  of  the  Catholic  Church,  or 
the  common  law  of  England  as  to  marriage,  had  been  adopted 
in  the  State  of  Illinois;  sixthly,  that  the  offence,  if  any,  was 
committed  in  the  State  of  Illinois  and  against  the  law  of  that 
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B».  foreign  country  would  be  sufficient  presumptive  evidence  of  it,  so 
Patrick  88  *°  ^row  on  *he  defendant  the  onus  of  infringing  its  validity ; 
Qmrar,     he  cites  the   case  of  Rex  v.  The  Inhabitants  of  Brampton 

  (10  Bast.,  282,  289),  where  Lord  Ellenborough  says,  "  I  think 

1879,      every  presumption  must  be  made  in  favour  of  its  validity  accor- 
Bigamy—    ding  to  the  law  of  the  country  where  it  was  so  celebrated,  having 
Evidence,    been   performed  there  in  a  proper  place,  and  by   a  person 
officiating  as  one  competent  to  perform  the  function."     But  I 
think  this  case  may  be  rested  upon  higher  grounds,  and  upon 
these  I  wish  to  base  my  decision,  viz.,  that  it  is  immaterial  what 
the  local  law  may  be,  and  that  if  two  British  subjects  in  any 
foreign  country  go  through  a  form  of  marriage  which  the  law  of 
this  country  recognises  as  binding,  one  of  them  having  been  pre- 
viously married,  the  offence  of  bigamy  is  committed.    We  were 
referred  to  Story's  Conflict  of  Law  and  other  books  to  establish 
what  no  one  doubts — that  the  law  of  the  foreign  country  regulates 
the  marriage  of  all  persons  domiciled  there.    It  is  so,  so  far  as 
questions  of  pedigree  and  legitimacy  are  concerned.    No  one 
doubts  this.  But  to  apply  the  doctrine  to  the  second  marriage  in  a 
case  of  bigamy,  where  the  marriage  is  between  two  British 
subjects,  involves  a  confusion  of  thought.  The  case  of  Reg.  v.  Allen 
(L.  Bep.  1  Cr.  C.  868)  appears  to  have  restored  the  law  to  what  it 
was  understood  to  be  before  the  case  of  Reg.  v.  Fanning,  and  to 
have   set   up   the  authority  of  the   case  of  Reg.  v.  Brawn 
(1  C.  &  R.  141),  where  Lord  Den  man  thus  lays  it  down,  "  It  is 
the  appearing  to  contract  a  second  marriage,  and  the  going 
through  the  ceremony,  which  constitutes  the  crime  of  bigamy/' 
In  Reg.  v.Allen,  Chief  Justice  Cockburn  says,  "  Where  a  person 
already  bound  by  an  existing  marriage  goes  through  a  form  of 
marriage  known  to  and  recognised  by  the  law  as  capable  of 
producing  a  valid  marriage,  for  the  purpose  of  a  pretended  and 
fictitious  marriage,  the  case  is  not  the  less  within  the  statute  by 
reason  of  any  special  circumstances  which  independently  of  the 
bigamous  character  of  the  marriage  may  constitute  a  legal 
disability  in  the  particular  parties  and  make  the  form  of  marriage 
resorted  to  specially  inapplicable  to  their  individual  case."  This 
case  very  clearly  falls  within  this  rule.    Many  cases  were  put  in 
argument  which  may  present  difficulties  and  on  which  I  offer  no 
opinion;  but  in  my  judgment,  if  two  British  subjects  contract 
a  marriage  which  would  be  valid  if  celebrated  in  their  own 
country,  it  is  immaterial  whether  that  marriage  takes  place  in  a 
country  whose  laws  do  not  at  all  recognise  that  form  of  marriage 
as  valid,  so  far  as  the  crime  of  bigamy  is  concerned ;  although  of 
course,  in  questions  of  pedigree,  the  law  of  the  country  where 
the  parties  are  domiciled  at  the  time  must  determine  the  validity 
of  the  ceremony.    Much  stress  was  laid  upon  the  various  statutes 
which  enable  British  subjects  to  marry  abroad  at  the  British 
embassy  and  at  the  house  of  a  consul.    Their  object  was  to 
facilitate  the  proofs  of  such  marriage,  and  to  remove  all  questions 
as  to  the  nation  of  the  parties  and  their  children  in  a  civil  court. 
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They  do  not  in  the  least  clash  with  the  law  of  England  as  laid  Rn». 
down  by  Lord  Denman,  and  affirmed  unanimously  by  the  Judges  v- 
of  England  in  Reg.  v.  Allen.  ot™w. 

Barry,  J.  concurred  with  Lawson,  J.   

Fitzgerald,  B. — The  prisoner  in  this  case  was  tried  and  con-  1879- 
victed  on  a  charge  of  bigamy.     For  the  purpose  of  the  case  Bigamy— 
reserved,  we  must  assume  that  the  prisoner's  first  marriage  with  Evidence. 
a  woman  shown  to  be  alive  at  the  time  of  the  trial  was  duly 
proved.    This  first  marriage  was  solemnised  on  the  18th  day  of 
February,  1871,  at  Kiltalla,  in  the  county  of  Kerry,  in  Ireland. 
The  only  evidence  offered  of  a  subsequent  (the  second)  marriage 
was  that  of  the  alleged  second  wife.    In  substance  the  question 
which  we  have  to  decide  is  whether,  having  regard  to  certain 
objections  taken  at  the  trial,  her  testimony  was  properly  left  to 
the  jury  as  evidence  that  the  prisoner  did  marry  another  person 
within  the  meaning  of  the  statute  24  &  25  Yict.  c.  100,  s.  57. 
The  learned  judge  who  tried  the  case  left  this  evidence  to  the 
jury,  with  a  recommendation,  if  they  believed  it,  to  convict  the 
prisoner.    We  have  nothing  to  do  with  the  question  whether  the 
verdict  was  or  was  not  against  the  weight  of  evidence,  or  whether 
the  judge's  intimation  of  opinion  that  the  weight  of  evidence  was  in 
favonr  of  a  conviction  was  right  or  wrong.    We  have  only  to  con- 
sider the  point  of  law,  that  is  to  say,  whether  the  evidence,  having 
regard  to  the  objections  made  at  the  trial  on  behalf  of  the 
prisoner,  was  rightly  left  to  the  jury  at  all.    Upon  some  of  these 
objections  I  do  not  intend  to  dwell.    The  second  marriage,  if 
there  was  such,  took  place  in  one  of  the  United  States  of  America. 
On  what  ground  it  was  objected  that  such  State  is  not  a  place 
elsewhere  than  in  England  or  Ireland,  within  the  meaning  of  the 
statute  24  &  25  Vict.  c.  100,  s.  57,  I  am  unable  to  understand. 
Again,  it  seems  to  me  clear  that  by  the  case  stated  it  was  in- 
tended that  we  should  understand  that  both  of  the  parties  to 
this  alleged  second  marriage  were  by  birth  subjects  of  the  Queen, 
and  that  of  each  the  domicile  of  birth  was  Ireland.    I  should 
have  so  thought,  independently  of  the  objections,  but  what  was 
understood  at  the  trial  seems  plain  from  the  objection  numbered 
8 :  "  That  the  inference  from  the  evidence  was,  that  at  the  time 
of  the  supposed  bigamous  marriage  both  parties  had  become 
domiciled  in  and  were  naturalised  subjects  of  the  United  States 
of  America."  This  is  unintelligible,  unless  it  had  been  ascertained 
that  there  was  a  domicile  and  allegiance  to  be  changed.    Now,  I 
can  find  no  evidence  of  a  change  of  domicile  or  allegiance  in  fact, 
and  much  less  any  facts  from  which  such  change  would  be  an 
inference  of  law.    This  is  plain  as  to  allegiance.    And  as  to  the 
domicile  of  the  prisoner,  which  is  the  only  important  domicile  to 
be  considered,  the  only  evidence  is,  that  he  was  in  Ireland  at  all 
events  till  1871,  that  he  was  again  in  Ireland  in  1878,  and  as  to 
anything  done  by  him,  or  as  to  his  locality  in  the  interval,  except 
his  residence  during  the  courtship,  and  for  five  weeks  after  the 
second  marriage,  there  is  no  evidence  at  all.    As  to  the  second 
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Rbo  relating  to  a  thing  which  has  an  essence  independent  of 
Patrick  those  particular  laws,  though,  of  course,  recognised  by  the 
Griffin,     law   of  that   country ;  and  it  is  only  between  two  countries 

  whose  laws  recognise    matrimony  as  having  such  essence, 

*879,  that  you  can  compare  the  laws  relating  to  matrimony. 
Bigamy—  What  is  recognised  as  the  essence  of  matrimony,  ipsum 
Evidence.  mairimomum,  in  this  sense  by  the  law  of  England  is  the 
present  irrevocable  pledging  of  the  service  of  the  person  of  each 
of  the  parties  to  the  contract  to  the  other.  I  use  the  word 
person  in  a  large  sense,  and  when  I  say  irrevocable  I  mean 
irrevocable  by  mutual  consent  or  at  the  will  of  either.  But  the 
common  law  of  England  made  of  the  essence  of  the  contract  the 
presence  of  a  clerk  in  holy  orders  when  such  pledge  was  made. 
No  marriage  made  in  England  therefore  was  valid  which 
was  not  so  celebrated,  and  the  same  was  true  in  Ireland 
and  elsewhere  in  English  dominions  where  the  common  law 
of  England  prevailed.  For  these  propositions  the  case  of  Reg. 
v.  Mittis  (10  CI.  &  P.  534)  is  an  authority.  This  law  relating  to 
marriage  did  not  necessarily  invalidate  a  marriage  made  in  a 
foreign  country  which,  recognising  matrimony  as  having  the 
same  essence  as  that  recognised  by  the  English  law,  had  no  such 
municipal  law  relating  to  matrimony.  No  doubt,  however,  such 
country  might  itself  have  a  municipal  law  relating  to  matrimony 
which  would,  in  an  English  court,  invalidate  a  marriage  made  in 
that  country,  though  there  was  no  such  law  in  England.  The 
case  of  Reg.  v.  Mtllis,  and  the  case  of  Beamish  v.  Beamish  (9 
H.  of  L.  274),  show  the  ground  on  which  the  common  law 
must  be  considered  as  making  the  presence  of  a  clerk  in  holy 
orders  of  the  essence  of  the  contract.  It  was  to  provide  an 
assurance  that  in  the  making  of  the  contract  there  was  that 
present  pledging  in  which  what  I  may  call  the  natural  essence 
of  marriage  consists.  The  presence  of  the  church,  for  which 
the  presence  of  the  clerk  came  to  be  substituted,  is  and  always 
has  been  considered  full  and  sufficient  evidence  that  the  consent 
of  the  parties  was  duly  and  sufficiently  given.  As  evidence 
this  belongs  to  the  lex  fori.  But  the  lex  loci  contractus,  in 
England  made  the  presence  of  the  clerk  of  the  essence  of  the  con- 
tract, in  order  to  dispense  as  far  as  might  be  with  litigation  as 
to  the  nature  and  sufficiency  of  the  consent  actually  given.  In 
truth  the  temporal  courts  in  England  had  no  direct  jurisdiction 
to  inquire  into  the  validity  of  marriages  at  all,  and  although 
marriage  was  voidable  they  could  not  avoid  it ;  this  belonged  to 
the  court  Christian  and  the  common  law  made  that  a  matter 
which  was,  and  still  continues  to  be  by  the  lex  fori  full  and 
sufficient  evidence  of  the  consent  which  makes  matrimony  of  the 
essence  of  the  contract.  Such  presence  of  the  church  or  clerk  is 
now  no  less  evidence  than  it  then  was  of  there  having  been  the 
consent  which  makes  matrimony,  and  this  (as  the  law  of  evidence 
is  of  the  lex  fori)  is  equally  so  as  applied  to  foreign  marriages. 
Where  such  presence  is  proved  there  is  sufficient  evidence 
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that  the  marriage  has  all  that  is  of  the  essence  of  matrimony  Rio. 
in  all  countries  which  can  be  considered  as  having  laws  relating  p^^^ 
to  matrimony  in  any  sense  material  to  be  inquired  after,  laws,  Gripfin. 
that  is  to  say,  relating  to  matrimony  recognised  as  having  such  — 
essence.  In  this  case,  as  to  the  second  marriage  in  the  United  1879- 
States,  there  is  sufficient  evidence  of  a  marriage  having  all  that  Bigamy-* 
is  of  the  essence  of  matrimony  in  any  country  which  can  have  Evuk*ce. 
laws  relating  to  matrimony  in  any  sense  material  to  be  inquired 
after.  And  the  question  is  whether  a  party  proving  a  marriage 
which  has  all  that  is  of  the  essence  of  marriage  according  to  all 
laws,  material  to  be  considered,  is  bound  further  to  show  that 
there  is  no  law  of  the  country  where  it  was  made  which  invali- 
dated it.  No  doubt  there  may  be  such  a  municipal  law,  as  there 
was  in  England.  I  can  find  no  authority  whatever  for  any  such 
proposition,  either  as  regards  matrimony  or  any  other  contract. 
There  is  no  authority  for  the  proposition  that  a  party  relying  on  a 
contract,  be  it  matrimony  or  any  other  contract,  if  he  shows  that 
the  factum  has  what  I  may  call  the  natural  essence  of  a  contract 
of  the  kind  in  question,  is  bound  to  show  in  the  first  instance 
when  that  contract  is  made  in  a  foreign  country  that  the  foreign 
country  has  a  law  relating  to  contracts  of  the  kind,  or  that  it  is 
conformable  to  such  law.  It  may  be,  and  it  often  is,  necessary  or 
convenient  that  he  should  show  in  the  first  instance  what  the 
foreign  law  is.  It  may  be  necessary  if  the  construction  of  the 
language  used  would  be  different  by  the  foreign  law  from  what 
it  is  in  England,  or  where  any  other  effect  which  he  seeks  to  give 
to  the  contract  is  different  from  the  effect  which  would  be 
given  to  it  in  England.  It  may  be  convenient  because  proof  of 
its  conformity  to  the  foreign  law  may  be  the  easiest  way  of 
proving  that  it  has  what  is  of  the  essence  of  the  contract.  But 
if  proper  evidence  be  given  that  it  has  what  is  of  the  essence  of 
the  contract  it  will  be  presumed  to  be  according  to  the  foreign 
law  (if  any  such  there  be)  without  any  evidence  of  such  foreign 
law  until  the  contrary  is  shown.  In  every  case  of  marriage  the 
presence  of  a  clerk  in  holy  orders  is  evidence  that  the  contract 
has  what  is  of  its  natural  essence,  and  therefore,  though  the 
marriage  be  in  a  foreign  country,  if  such  presence  be  proved  a 
foreign  law  invalidating  the  marriage  must  be  shown  by  him  who 
impeaches  it.  But  the  cases  go  much  further.  A  marriage,  or 
any  other  contract,  may  be  held  valid  if  made  in  a  foreign 
country  though  invalid  according  to  the  law  of  England,  and  that 
without  proof  of  foreign  law.  For  this  the  case  of  Rex  v. 
Inhabitants  of  Brampton  (10  Exch.  282)  is  in  the  case  of 
matrimony  a  distinct  authority.  That  case  was  much  misunder- 
stood I  think  in  the  argument.  There  was  a  marriage  had 
abroad,  and  there  certainly  was  no  evidence  of  any  foreign  law 
whatever  relating  to  marriage,  the  objection  was  the  same  as 
that  made  here,  that  there  was  no  evidence  of  the  foreign  law. 
It  would  not  have  been  necessary  if  the  parties  carried  the  law 
of  England  with  them,  and  the  marriage  was  according  to  the 
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Rn.  law  of  England  by  a  priest  in  holy  orders.  Both  these  matters 
Patrick  aPPeare^  to  be  doubtful,  according  to  the  opinion  of  some  at 
Griffin.     ^easfc  of       judges,  and  principally  whether  there  was  sufficient 

  evidence  of  the  presence  of  a  priest  in  holy  orders.  But  all  agreed 

1879»  that  there  was  evidence,  according  to  the  law  of  England,  of  a 
Bigamy—  marriage  from  which  a  contract  per  verba  de  presenti  might  be 
Evidence,  presumed ;  and  it  was  decided  that  the  foreign  law  need  not  be 
proved,  but  that  the  marriage  should  be  presumed  conformable 
to  it,  if  any  such  there  was.  The  case  of  Male  v.  Roberta 
(8  Esp.  163),  before  Lord  Eldon,  when  Chief  Justice  of  the 
Common  Pleas,  is  a  strong  instance  in  a  contract  of  another 
kind.  That  was  an  action  for  money  paid  to  the  use  of  the 
defendant  in  Scotland.  It  appeared  that  the  defendant  was  an 
infant,  and  the  payment  was  not  for  necessaries ;  it  would  have 
been  void,  therefore,  by  the  laws  of  England.  It  was  insisted 
that  it  could  not  be  presumed  that  the  laws  of  the  two  countries 
were  different,  and  that  if  they  were  the  plaintiff  was  bound  to 
show  it.  Lord  Eldon  says,  "  What  the  law  of  Scotland  is  with 
respect  to  the  right  of  recovering  against  an  infant  for  necessaries, 
I  cannot  say.  But  if  the  law  of  Scotland  is  that  such  a  contract 
as  the  present  could  not  be  enforced  against  an  infant,  that 
should  have  been  given  in  evidence  and  I  hold  myself  not 
warranted  in  saying  that  such  a  contract  is  void  by  the  law  of 
Scotland  because  it  is  void  by  the  law  of  England.  The  law  of 
the  country  where  the  contract  arose  must  govern  the  contract, 
and  what  that  law  is  should  be  given  in  evidence  to  me  as  a  fact. 
No  such  evidence  has  been  given,  and  I  cannot  take  the  fact  of 
what  that  law  is  without  evidence.  It  was  not  of  the  essence  of 
the  contract  in  that  case  that  the  promisor  should  be  adult, 
though  the  municipal  law  in  England  makes  it  so  in  some  cases ; 
and  no  presumption  was  made  that  the  law  of  Scotland  was  the 
same,  though  no  evidence  of  the  law  being  otherwise  was  given  by 
the  plaintiff.  In  truth,  the  general  rule  is  that  if  a  contract  made 
in  a  foreign  country  be  propounded  against  any  party  to  it,  if  the 
liability  of  the  defendant  differs  from  his  liability  in  this  country, 
he  must  show  it.  So  the  law  is  stated  by  Lord  Tenterden  in 
the  case  of  Brown  v.  Qracey  (D.  &  R.  N.  P.  C.  41)  in  the 
note.  This  was  not  a  case  of  marriage,  but  the  case  in  a  note 
to  which  it  is  found  was,  that  is  the  case  of  Lacon  v.  Higgins 
(D.  &  R.  N.  P.  C.  39),  which  is  also  reported  in  3  Stark. 
178.  That  was  an  action  for  goods  sold  and  delivered 
against  a  woman  to  which  there  was  a  plea  of  coverture ;  there 
was  a  question  as  to  the  right  to  begin.  Lord  Tenterden,  then 
Chief  Justice  Abbott,  said  that,  as  the  plaintiff  had  to  prove  the 
amount  of  damage,  he  was  entitled,  if  he  thought  proper,  to 
begin,  but  that  if  he  did  he  must  go  into  his  whole  case  as  to 
coverture.  The  Counsel  for  the  defendant  then  admitted  the 
amount  claimed  and  began.  He  proved  a  marriage  between  the 
parties,  at  Versailles,  by  a  Protestant  priest,  and  cohabitation; 
and  the  plaintiff,  who  impeached  the  marriage,  was  then  put  on 
his  case  and  succeeded  by  proof  of  the  French  law  in  showing 
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that  the  marriage  was  invalid.  The  law  is  pat  the  same  as  to  Rao. 
the  effect  of  a  contract;  effect  will  be  given  to  it  according  to  the  p^-^a* 
English  law,  though  made  in  a  foreign  country,  unless  there  be  Griffin. 
proof  that  the  foreign  law  gives  it  a  different  effect.  Of  this  the  — — 
case  of  Freemantell  v.  Dedire  ( 1  P.  W.  241 )  is  an  instance.  Effect  1879- 
was  there  given  to  a  contract  made  in  Holland,  and  to  parties  Bigamy— 
insisting  that  effect  should  be  given  to  it  in  certain  respects  in  Evidence. 
which  that  law  differed  from  the  law  of  England  it  was  answered 
that  this  could  not  be  done  without  proof  of  the  law,  but  the 
contract  was  given  effect  to  without  proof  of  the  law.  In  my 
opinion  in  the  present  case  by  proper  legal  evidence,  a  marriage 
having  all  that  is  of  the  material  essence  of  marriage  has  been 
proved  in  the  United  States  of  America,  and  we  cannot  presume 
without  proof  that  it  is  invalidated  by  any  American  law.  The 
case  of  Beg.  v.  Allen  (1  L.  Rep.  Crim.  Cas.  Res.  367)  was 
frequently  referred  to  in  the  argument  on  both  sides ;  it  seems 
to  me  to  have  nothing  to  do  with  the  case  before  us.  The  use 
made  of  it  by  the  counsel  for  the  Crown  seemed  to  be  as  an 
authority  that  any  form  of  marriage  not  fantastic  would  be  a 
sufficient  second  marriage  on  a  charge  of  bigamy.  I  think 
it  is  enough  to  say  that  this  is  a  mere  caricature  of  the  case. 
The  argument  of  the  counsel  for  the  defendant  I  understood  to 
be  this,  that  inasmuch  as  what  makes  the  second  marriage  in 
bigamy  is  not  its  being  a  valid  marriage,  on  the  supposition  that 
both  parties  are  free  to  marry,  but  its  conformity  to  the  outward 
solemnities  required  by  law,  the  only  way  in  which  what  those 
solemnities  consisted  in  case  of  a  foreign  marriage  can  be  known 
is  the  proof  of  the  foreign  law.  It  is  true  that  the  case  of  Beg. 
v.  Allen  lays  down,  contrary  to  the  case  of  Beg.  v.  Fanning  in 
this  country,  that  it  is  not  necessary  that  the  second  marriage  in 
bigamy  be  shown  to  be  a  marriage  that  would  have  been  valid 
but  for  the  prior  marriage  of  the  party  charged.  But  it  is  quite 
certain  that  Beg.  v.  Allen  did  not  decide  that  the  second 
marriage,  if  proved  to  be  a  marriage  that  would  have  been  valid 
but  for  the  previous  contract,  is  not  a  second  marriage  in  bigamy. 
Now  that  is  what  is  proved  in  the  present  case ;  it  satisfies  both 
authorities :  (Beg.  v.  Allen  and  Beg.  v.  Fanning.)  I  think  the 
conviction  ought  to  be  affirmed. 

Paluss,  C.B.  concurred  with  Fitzgerald,  B. 

Mat,  C.J. — I  apprehend  that  it  is  an  undeniable  rule  of  law 
that  the  sufficiency  and  validity  of  any  ceremony  to  constitute 
marriage  between  persons  performing  such  ceremony  depends  on 
the  law  of  the  place  where  it  has  been  performed.  Certain 
marriages  celebrated  between  British  subjects  in  the  house  or 
chapel  of  a  British  ambassador  or  within  a  British  factory,  or 
within  the  lines  of  British  troops,  are  declared  valid  by  the  Act  of 
4  Geo.  4,  c.  91.  But  save  as  to  such  marriages,  the  validity  of  a 
marriage  celebrated  between  British  subjects  in  a  fpreign  country 
must  be  determined  by  the  law  of  that  country,  not  by  the  law  of 
England.  And  I  think  it  is  also  clear  beyond  doubt  that  if  the 
validity  of  a  marriage  celebrated  in  a  foreign  country  comes  in 
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Raa.  question  in  a  British  court  of  justice,  the  foreign  law  governing 
Patrick  marriage  must  be  proved  as  a  fact  by  proper  testimony  on 

Griffin,     oath  before  the  adjudicating  tribunal.    I  also  think  it  clear  that 

  in  a  case  of  bigamy,  at  least  the  second  marriage,  which  consti- 

1879,  tntes  the  offence  must  be  proved  as  a  fact,  and  cannot  be  inferred 
Bigamy—  or  presumed  from  cohabitation  of  the  parties  or  otherwise;  and 
Evidence,  from  these  propositions  it  would  appear  to  me  to  follow,  as  a 
legitimate  consequence,  that  in  the  present  case,  in  order  to 
establish  that  the  ceremony  deposed  to  by  the  witness  Johanna 
Barton  was  sufficient  to  establish  a  marriage  between  herself  and 
the  prisoner,  some  evidence  should  have  been  given  as  to  the  law 
of  Illinois  on  the  subject  of  marriage  by  a  witness  competent  to 
depose  on  that  subject.  This  point  appears  to  me  to  have  been 
so  decided  in  two  cases  which  have  been  referred  to.  In 
Reg.  v.  Povey  (22  L.  J.,  Mag.  Cas.  21)  the  sister  of  the 
second  wife  proved  the  second  marriage  was  performed  in  Scot- 
land, by  a  minister  of  a  congregation,  in  the  private  house  of  the 
witness.  That  the  witness  herself  was  married  in  the  same  way 
and  that  persons  always  married  in  Scotland  in  private  houses. 
That  the  prisoner  lived  together  after  this  ceremony  as  man  and 
wife  for  a  few  days  and  then  left  for  England.  Jervis,  C.J.  says, 
"  We  are  all  clearly  of  opinion  that  some  witness  ought  to  have 
been  called  conversant  with  the  law  of  Scotland  as  to  marriages/' 
Alderson,  B.  says,  "  Reading  this  case  we  cannot  tell  what  the 
law  of  SScotland  is,  and  unless  we  know  the  Scotch  law  we  cannot 
say  whether  these  persons  were  lawfully  married."  In  Burt  v.  Burt 
(29  L.  J.,  P.  M.  &  D.  133)  precisely  the  same  point  was  deter- 
mined. There  Jane  Wilson  the  second  wife  proved  that  she  was 
married  to  the  prisoner,  in  Australia,  according  to  the  rites  of 
the  Kirk  of  Scotland.  That  she  had  lived  nine  years  in 
Melbourne  and  had  known  several  persons  married  in  the  same 
way,  who  afterwards  lived  together  as  man  and  wife.  No 
evidence  was  given  as  to  the  law  of  Australia  with  respect  to  the 
validity  of  such  a  marriage.  The  Court,  consisting  of  Cresswell, 
J.,  Martin,  B.,  and  Willes,  J.  said,  in  order  to  establish  bigamy 
you  must  prove  such  a  marriage  as  but  for  the  former  marriage 
would  have  been  in  itself  valid.  Supposing  the  marriage  had 
been  with  a  woman  who  had  a  husband  living  at  the  time,  you 
have  failed  to  establish  that  by  the  law  of  Australia  the  ceremony 
that  was  gone  through  would  have  constituted  a  good  marriage, 
and  you  have  not  therefore  made  out  the  allegation  of  bigamy.  It 
is  said  that  in  this  case  the  marriage  was  celebrated  in  a  Roman 
Catholic  Church,  and  by  a  Roman  Catholic  priest,  and  it  is  to 
be  presumed  that  such  marriage  was  valid.  But  I  apprehend 
the  question  is  not  one  of  presumption  or  inference,  but  of  actual 
proof  by  oral  evidence  taken  on  oath,  such  a  marriage  may  or 
may  not  be  valid  according  to  the  canon  law,  or  according  to 
the  common  law  of  this  country.  The  court  is,  in  my  opinion, 
entirely  without  information  as  to  the  requirements  of  the  law  of 
Illinois  on  the  subject  of  marriage,  and  not  in  a  position  to 
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decide  that  this  marriage  was  valid  according  to  that  law.  Rw. 

Whether  an  explicit  admission  by  the  defendant  of  the  validity  pA1£uaK 

of  his  second  marriage  wonld  supply  the  place  of  regular  proof,  Grifto. 

it  is  not,  I  think,  necessary  to  consider,  as  I  find  no  evidence  of   

any  such  admission.    My  brother  O'Brien  concurs  with  my  187**' 

judgment,  bnt  the  majority  of  the  court  being  of  a  contrary  Bigamy 

opinion,  the  conviction  stands  confirmed.  Evidence. 
0*Bkien,  J.  concurred  with  the  Chief  Justice. 

Conviction  affirmed. 


trelaim. 


HIGH  COURT  OF  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
June  6  and  July  5,  1879. 
(Before  Mat,  C.J.,  and  O'Brien,  J.) 

Jacob  v.  Lawekncb.  (a) 

Libel  contained  in  letter  to  plaintiff's  solicitor — Extent  of  privilege 
— Reply  to  demand  for  apology  in  an  cation  for  slander. 

Where  a  defendant  wrote  to  a  plaintiff's  solicitor  in  an  action  of 
slander,  in  reply  to  a  demand  for  an  apology  contained  in  a 
letter  from  the  plaintiff's  solicitor,  and  informed  the  plaintiff's 
solicitor  of  the  alleged  dishonourable  conduct  of  the  plaintiff 
which  caused  the  defendant  to  speak  the  words,  and  warned  the 
solicitor  to  look  after  his  costs,  as  a  person  guilty  of  such 
dishonourable  conduct  as  the  plaintiff  had  been  to  the  defendant 
could  not  be  trusted  :  it  was 

Held,  on  demurrer,  that  the  communication  was  privileged,  and 
that  the  warning  was  a  deduction  from  the  subject-matter  of  the 
privileged  communication,  and  that  it  was  the  province  of  a  jury 
and  not  of  the  Court  to  say  whether  this  deduction  was  an  excess 
of  the  privilege. 

ACTION  for  slander  and  libel. 
The  statement  of  claim  alleged  that  the  plaintiff  was  a 
wholesale  jeweller  and  agent  in  Ireland  for  Hart  and  Sons,  and  the 
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Jacob  defendant  "  falsely  and  maliciously  spoke  and  published  of  the 
Iuwungb.   P^**11^  *n  r©l»*i°n  to  his  said  business  of  traveller,  and  the 

  carrying  on  and  conducting  thereof  by  him,  the  words  following ; 

1879.  that  is  to  say,  "  Mr.  Hart/'  meaning  one  of  the  firm  of  Hart  and 
£jj^_  Sons,  "you  have  a  damned  thief  of  a  traveller,"  meaning  the 
Privileged  plaintiff,  "  in  your  employ."  The  plaintiff  instructed  a  solicitor 
coaommicatum.  to  take  proper  steps  to  obtain  redress.  The  plaintiff's  solicitor 
wrote  a  letter  to  the  defendant  demanding  an  apology,  and 
threatening  an  action  in  the  event  of  non-compliance  with  this 
demand.  In  reply  the  defendant  wrote  the  libel  complained  of 
to  the  plaintiff's  solicitor.  "  I,"  meaning  the  defendant,  "  quite 
understand  Mr.  Jacob's  authorising  you  to  write  to  me,  as  of 
course  he  must,  for  his  own  credit  sake,  show  to  his  friends  that 
he  had  placed  the  matter  in  the  hands  of  a  solicitor.  I  do  not 
retract  one  single  word  I  publicly  expressed,  and  I  beg  of  you  to 
inform  your  client  that  I  shall,  at  every  hotel  or  other  place  I 
might  meet  him,  request  payment  of  the  62.  which  I  lent  him  to 
save  him  from  the  public  insults  he  was  exposed  to  by  Mr. 
Samuels  (who  evidently  knew  him  better  than  I  did),  and  should 
he  not  pay  me  I  shall  again  publicly  expose  him.  And  now,  sir, 
mark  my  words,  this  man  Jacob  knows  there  are  so  many  can 
substantiate  what  I  have  stated  that  he  will  not  dare  to  stand  in 
a  witness  box  to  deny  the  accusations  I  have  made.  I  should 
suggest  to  you  the  advisability  of  looking  after  your  costs,  as  a 
man  guilty  of  such  baseness  as  he  has  been  to  me  in  repudiating 
this  debt  cannot  be  trusted." 

To  this  the  defendant  pleaded  in  paragraph  5  of  his  defence  as 
follows  :  "  Upwards  of  a  year  before  the  writing  and  publishing 
of  the  words  alleged  the  defendant  met  the  plaintiff  at  an  hotel 
in  Manchester,  and  the  defendant  then  lent  to  the  plaintiff  a  sum 
of  61.,  which  the  plaintiff  promised  to  repay  to  defendant  on  the 
following  day,  and  the  defendant,  on  the  following  day,  applied 
to  the  plaintiff  for  the  repayment  of  the  said  sum,  but  the  plaintiff 
then  made  an  excuse  to  the  defendant  for  not  then  repaying  him 
the  said  sum,  and  promised  to  remit  the  same  to  defendant  in  the 
course  of  a  few  days ;  but  notwithstanding  his  said  promise  the 

Slaintiff  did  not  remit  the  said  sum,  or  any  part  thereof,  to  the 
efendant,  and  after  the  lapse  of  some  months  the  defendant 
wrote  to  the  plaintiff  requiring  repayment  of  the  said  sum,  but 
the  plaintiff  did  not  reply  to  or  take  any  notice  of  the  defendant's 
said  application,  and  afterwards  the  defendant  met  the  plaintiff  in 
an  hotel  in  Dublin,  and  again  demanded  from  him  the  repayment 
of  the  said  sum,  and  the  plaintiff  at  first  denied  he  owed  the 
defendant  any  sum,  and  then  untruly  alleged  that  he  had  sent  the 
said  sum  to  a  friend  of  the  defendant's  for  the  defendant,  and 
used  violent  and  abusive  language  towards  the  defendant,  and 
imputed  to  him  dishonest  and  dishonourable  conduct,  and  in 
consequence  of  the  said  conduct  of  the  plaintiff  the  defendant 
truly  expressed  his  indignation  at  the  plaintiff's  conduct,  and 
condemned  the  said  conduct  as,  in  bis  opinion,  dishonourable 
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and  ungentleman-like,  and  afterwards  and  before  the  writing  Jaoob 
and  publishing  of  the  said  words  the  defendant  received  from  the  l^]^^ 

plaintiff's  solicitor  a  letter  demanding  from  the  defendant  an   

ample  apology  and  retraction  of  the  language  used  by  the  1879. 
defendant  to  the  plaintiff  at  the  said  hotel  hereinbefore  men-  £^JL. 
tioned,  and  threatening  proceedings  against  the  defendant  in  Privileged 
case  of  his  refusal,  and  thereupon  the  defendant  wrote  to  the  communication. 
plaintiff's  said  solicitor  the  words  mentioned  for  the  purpose  and 
with  the  object  of  preventing  the  said  solicitor  from  instituting 
the  said  threatened  proceedings,  and  for  the  purpose  of  affording 
to  the  said  solicitor  the  defendant's  belief  as  to  the  plaintiff's 
conduct  and  dealings  in  pecuniary  transactions,  and  as  to  his  not 
being  likely  to  discharge  just  debts  or  obligations,  and  the 
defendant  wrote  and  published  the  said  words  bona  fide  and 
without  malice,  and  believing  the  same  to  be  true." 

To  this  portion  of  the  defence  the  plaintiff  demurred. 

Carton,  Q.C.,  with  him  Houston,  for  the  plaintiff  in  support  of 
the  demurrer. — Even  assuming  that  the  occasion  on  which  the 
words  were  written  was  a  privileged  one,  the  defendant  cannot 
rely  on  the  privilege  by  reason  of  the  excess :  {Fryer  v. 
Kinnersley,  15  C.  B.,  N.  S.  422 ;  Warren  v.  Warren,  1  0.  M.  So 
R.  250 ;  Me  v.  Scott,  7  Ir.  C.  L.  607 ;  Tuson  v.  Evans,  12  Ad. 
&  El.  733.)  The  principle  laid  down  in  these  cases  is  not  over- 
ruled by  Cooke  v.  Wildes  (5  El.  &  Bl.  328). 

Purcell,  Q.C.,  with  him  Garrard,  for  the  defendant,  contra.-— 
The  occasion  rebuts  the  prima,  facie  inference  of  malice :  (Wright 
v.  Woodgate,  2  C.  M.  &  R.  573 ;  O'Donohue  v.  Hussey,  Ir.  Rep.  5, 
C.  L.  124.)  It  is  a  matter  exclusively  for  the  consideration  of 
the  jury:  (Wallace  v.  Carroll,  11  Ir.  C.  L.  R.  485;  Dwyer  v. 
Esmonde,  L.  R.  Ir.  2,  C.  L.  243 ;  Ruckley  v.  Kiernan,  7  Ir.  C.  L. 
75.)  Cur.  adv.  vult. 

Mat,  C.J. — The  law  upon  the  subject  of  privileged  communi- 
cation in  actions  for  defamation  appears  to  be  reduced  to  the 
following  rules  :  "If  a  person  be  proved  to  have  used  defamatory 
expressions  concerning  another,  prima  facie  the  law  imputes 
malice  to  and  imposes  responsibility  upon  him.  But  in  case  these 
expressions  have  been  made  use  of  upon  certain  occasions  called 
privileged,  prima  facie  the  inference  of  malice  i£  rebutted  and 
responsibility  is  avoided.  But  even  though  the  occasion  may  be 
of  a  privileged  character,  the  person  using  such  language  may 
lose  the  benefit  of  the  privilege  and  incur  responsibility.  If 
the  tribunal  before  whom  his  conduct  comes  in  question 
is  satisfied  that  in  the  defamatory  expressions  he  made 
he  exceeded  the  proper  requirements  of  the  occasion,  using 
language  of  uncalled-for  violence,  thereby  showing  that  he  was 
actuated  by  feelings  not  accounted  for  by  the  exigencies  of  the 
occasion  and  used  the  language  not  bond  fide  to  serve  the 
purposes  of  such  occasion  but  maid  fide  and  in  order  to  injure 
the  complainant,  the  different  provinces  of  the  court  and  jury  in 
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Jacob      cases  of  this  kind  are  clearly  defined.    It  is  the  province  of 
Lawrbnob.   ^e  cour^  *°  determine  whether  the  occasion  on  which  the  lan- 

  guage  was  made  use  of  afforded  privilege ;  on  the  other  hand 

1879.  the  cases  of  Hussey  v.  Donohue  (Ir.  Rep.  5  C.  L.  124)  confirmed 
2^JT_  and  followed  in  the  case  of  Dwyer  v.  Esmond  (Ir.  Rep.  11  C.  L. 
Privileged  243)  has  established  that  it  is  the  province  of  the  jury,  not  of 
communication,  the  Court,  to  determine  whether  the  language  used  exceeded  the 
proper  limits  of  the  privilege  which  that  occasion  afforded.  Now, 
in  the  present  case,  the  defendant  received  a  letter  from  the 
plaintiff's  attorney  which  is  referred  to  in  the  pleadings  and 
was  produced  during  the  argument,  and  which  was  as  follows : 
"19th  Feb.  1879.— Sir,— I  am  instructed  by  Mr.  Alfred 
Jacob  to  take  legal  proceedings  against  you  for  slander,  and  for 
an  unwarrantable  defamation  of  his  character.  If  I  shall  in  the 
'course  of  to-morrow  receive  from  you  an  ample  written  apology 
and  retraction  such  as  will  satisfy  Mr.  Jacob's  honour,  and  such 
as  he  can  show  his  friends,  and  to  the  large  company  present  at 
the  time  these  slanders  were  uttered,  I  shall  advise  him  to  be 
satisfied ;  otherwise  I  shall  commence  legal  proceedings  without 
any  further  notice. — Your  obedient  servant,  J.  D.  Rosenthal." 
The  defendant  being  thus  accused  of  unwarrantable  defamation 
of  the  plaintiff,  and  threatened  with  immediate  law  proceedings, 
was  clearly  justified  in  writing  a  reply  to  the  attorney  of  the 
plaintiff  to  explain  and  justify  his  conduct,  and  also  to  show 
reasons  which  might  dissuade  the  adverse  attorney  from  taking 
the  hostile  step  which  was  menaced.  His  letter  to  Mr.  Rosen- 
thal in  reply  to  that  gentleman's  communication  constitutes 
the  libel  complained  of.  Under  these  circumstances,  I  think  the 
occasion  was  clearly  privileged.  The  defendant  was  absolutely 
called  upon  to  answer  the  letter  and  the  charges  it  contained, 
and  in  answering  it  he  was  warranted  in  making  statements 
tending  to  show  that  the  language  he  had  made  use  of  concerning 
the  plaintiff  was  not  unwarrantable,  as  alleged,  but  justified  by 
the  plaintiff's  conduct.  He  was  entitled  to  state  what  that  con- 
duct had  been  and  to  comment  upon  it.  In  fact  it  was  hardly 
disputed  by  the  plaintiff  that  the  occasion  in  this  case  was 
privileged.  His  contention  rather  was  that  the  contents  of 
the  letter  of  themselves  demonstrated  that  the  defendant  had 
exceeded  his  privilege.  His  counsel  further  contended  that, 
though  as  a  general  rule  the  question  of  excess  is  to  be  determined 
by  a  jury,  such  rule  does  not  apply  where  the  document  consti- 
tuting the  libel  contains  defamatory  matter  not  relevant  or  pertinent 
to  the  matter  in  hand.  The  privilege,  it  was  argued,  which  the 
occasion  affords  cannot  extend  to  protect  imputations  or 
allegations  disconnected  with  that  occasion.  Now,  if  the  Court 
could  clearly  see  upon  the  face  of  the  impeached  document  that 
the  defendant  has  made  use  of  his  so-called  privilege,  not  as  a 
protection  and  defence  but  as  an  opportunity  for  making  an 
attack  upon  the  character  of  the  complainant,  including  subjects 
foreign  to  the  purposes  and  objects  of  the  privilege,  it  would 
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probably  be  in  a  position  to  determine  that  the  defence  of  privi-  Jacob 
lege  failed,  and  the  writing  and  publication  being  admitted,  might  lAWrikcb 

itself  give  judgment  against  the  defendant.    But  it  appears  to  me   

that  the  document  constituting  the  alleged  libel  in  the  present  !879. 
case  is  not  open  to  the  imputation  of  introducing  defamatory  £iui- 
matter  foreign  to  the  occasion.  The  passage  principally  com-  Privileged 
plained  of  by  the  plaintiff  was  the  passage  with  which  the  letter  communication. 
concluded  :  "  I  should  suggest  to  you  the  advisability  of  looking 
after  your  costs,  as  a  man  guilty  of  such  baseness  as  he  has  been 
to  me  in  repudiating  this  debt  cannot  be  trusted/'  This  clause 
in  the  letter,  it  has  been  contended,  alleges  general  dishonesty  and 
untrustworthiness  in  the  plaintiff,  and  is  not  confined  to  the 
matters  in  dispute.  But  it  appears  to  me  that  this  passage  is  not 
open  to  this  objection.  The  baseness  alleged  is  most  strictly  con- 
fined to  the  conduct  of  the  plaintiff  towards  the  defendant  in 
repudiating  the  debt  he  owed  him.  The  defendant  draws  the 
inference  that  it  is  possible  or  probable  that,  if  the  plaintiff  has 
refused  to  pay  him  a  debt  of  a  delicate  and  honourable  character, 
he  may  also  refuse  to  pay  the  attorney  a  debt  of  an  inferior  and 
more  commercial  description.  This  is  not  to  attach  a  further  and 
different  blot  on  his  character.  It  is  a  mere  inference  and  deduc- 
tion from  what  has  gone  before,  and  moreover  it  appears  that  this 
suggestion  is  made  in  order  to  cause  hesitation  ana  caution  in  the 
mind  of  Mr.  Rosenthal  as  to  the  prudence  on  his  part  of  embark- 
ing in  the  menaced  litigation.  The  tendency  of  the  passage 
would  appear  to  have  been  dissuasive  and  self-protective,  not 
aggressive,  inculpatory,  or  malignant.  In  my  opinion  the  question 
whether  this  sentence,  and  indeed  the  whole  of  this  letter,  is  or  is 
not  within  the  privilege  possessed  by  the  defendant,  consistently 
with  the  rule  established  by  the  authorities,  is  a  question  of  mere 
excess,  and  should  be  determined  by  a  jury,  not  by  the  Court.  I 
therefore  think  the  demurrer  should  be  overruled. 


Demurrer  overruled. 
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NORTHERN  CIRCUIT. 
Carlisle  Summer  Assizes. 
Monday,  July  7,  1879. 
(Before  Mr.  Justice  Bowen.) 

Reg.  v.  Goodpellow.  (a) 

Evidence — Depositions — Illness  of  witness. 

Pregnancy  alone  may  be  ground  for  the  admission  of  a  depo- 
sition. 

THE   prisoner  was  indicted  for  the  wilful  murder  of  her 
illegitimate  female  child,  at  Wetherall,  on  or  about  the 
13th  day  of  April,  1879. 

Hon.  A.  D.  Elliot  for  the  prosecution. 
Shee  for  prisoner. 

Hon.  A.  D.  Elliot  applied  to  the  Court  for  permission  to  read 
the  deposition  of  a  witness,  who  was  pregnant,  before  the  grand 
jury  quoting  Beg.  v.  Wellings  (L.  Rep.  3  .Q.  B.  Div.  426)  in 
support  of  his  application. 

A  medical  man  gave  evidence  to  the  effect  that  he  had 
examined  the  witness  that  morning;  she  was  very  near  her 
confinement,  and  it  would  ^have  been  dangerous  to  expose  her 
to  the  excitement  of  attending  a  criminal  trial.  That  two  days 
previously  there  were  symptoms  of  approaching  labour  and  her 
confinement  might  take  place  at  any  moment.  At  the  same 
time  he  could  not  say  that  her  case  differed  in  any  way  from  any 
ordinary  case  of  confinement. 

Bowen,  J.  (after  consulting  with  Lush,  J.)  admitted  the 
deposition. 

The  prisoner  was  acquitted  of  the  graver  charge,  but  was 
found  guilty  of  concealment  of  birth. 

(a)  Reported  by  E.  T.  Baldwin,  Esq.,  Barrister-at-Law. 
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WESTERN  CIRCUIT. 
Exeter. 
Saturday,  July  19,  1879. 
(Before  Mr.  Justice  Lopes.) 

Reg.  v.  Twose.  (a) 

Criminality — Mens  rea. 

The  belief,  although  erroneous,  of  prisoner  in  the  existence  of  a 
right  to  do  the  act  complained  of  excludes  criminality. 

PRISONER  was  indicted  for  having  set  fire  to  some  furze 
growing  on  a  common  at  Culmstock. 
C.  W.  Matthews  prosecuted. 
BuUen  defended. 

It  appeared  from  the  evidence  that  persons  living  near  the 
common  had  occasionally  burnt  the  furze  to  improve  the  growth 
of  the  grass,  although  the  existence  of  any  right  to  do  this  was 
denied. 

But  the  prisoner  in  this  case  denied  having  set  the  furze  on 
fire  at  all. 

Bullen,  for  the  defence,  contended  that,  even  if  it  were  proved 
that  the  prisoner  set  the  furze  on  fire,  she  could  not  be  found 
guilty  if  it  appeared  that  she  bond  fide  believed  she  had  a  right 
to  do  so,  whether  the  right  were  a  good  one  or  not. 

Lopes,  J. — If  she  set  fire  to  the  furze  thinking  she  had  a  right 
to  do  so,  that  would  not  be  a  criminal  offence.  I  shall  leave  two 
questions  to  the  jury — 1.  Did  she  set  fire  to  the  furze?  2.  If 
yes,  did  she  do  it  wilfully  and  maliciously  ? 

(a)  Reported  by  H.  T.  Takpun,  Esq.,  Barrister-at-Law. 
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WESTERN  CIRCUIT. 

Eons. 

Saturday,  July  19,  1879. 

(Before  Mr.  Justice  Lopes.) 

Rig.  v.  Fbjench.  (a) 
Murder — Manslaughter. 

On  an  indictment  for  murder  the  power  of  the  jury  to  return  a 
verdict  of  manslaughter  for  criminal  negligence  by  the  accused 
depends  upon  the  circumstances  of  the  particular  case. 

PRISONER  was  indicted  for  the  wilful  murder  of  her  illegiti- 
mate child. 
Pitt-Lewis  prosecuted. 
Henry  Clark  defended. 

The  prisoner  had  delivered  herself  of  the  child,  the  subject  of 
the  charge,  which  was  in  such  a  condition  from  injuries  received 
during,  or  immediately  after,  its  birth  that  it  only  survived  an 
hour  or  two. 

Pitt- Lewis,  in  opening  the  case  to  the  jury,  observed  that 
they  might  find  the  prisoner  guilty  of  murder ;  or,  if  they 
negatived  the  charge  of  murder,  of  manslaughter,  as  the 
prisoner  had  neglected  to  provide  medical  assistance  in  her 
confinement  and  had  thus  caused  the  death  of  the  child.  Some 
learned  judges  had  held  such  neglect  to  be  manslaughter,  while 
others  had  been  of  a  different  opinion. 

L0PB8,  J. — There  can  be  no  general  ruling  as  to  criminal 
negligence.  In  one  case  there  might  be  a  question  for  the  jury 
of  criminal  negligence;  each  case  must  depend  upon  its  own 
circumstances. 

At  the  close  of  the  case  for  the  prosecution  the  learned  judge 
ruled  that  the  evidence  disclosed  nothing  on  which  a  verdict  of 
manslaughter  could  be  returned.  The  prisoner  must  be  found 
guilty  of  murder  or  nothing. 

(a)  Reported  by  H.  T.  Tamfun,  Esq.,  BarriBter-ftt-Law. 
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Ireland 


HIGH  COURT  OF  JUSTICE. 

EXCHEQUER  DIVISION. 
Nov.  5,  and  15,  1878  ;  and  Feb.  17,  1879. 
(Before  Pallbs,  C.B.,  Fitzgerald  and  Dowse,  BB.) 

Bourke  v.  Mealy,  (a) 

Illegal  consideration — Action  upon  bill  of  exchange — Allegation 
of  perjury — Probable  cause — Criminal  proceedings  stifled — 
Taint  of  illegality. 

In  an  action  by  drawer  against  acceptor  upon  a  bill  of  exchange 
the  defence  alleged  that  the  bill  sued  upon  had  been  accepted 
by  the  defendant  in  consideration  of  the  plaintiff  abandoning 
certain  civil  bill  proceedings  pending  at  the  time  of  the  accept- 
ance against  Mrs.  8.  for  the  recovery  of  a  previous  bill,  in 
which  the  plaintiff  asserted  that  Mrs.  8.  had  forged  her 
husband's  name,  and  forbearing  to  proceed  with  criminal 
proceedings  which  the  plaintiff  had  threatened  to  institute  on 
the  ground  of  the  alleged  forgery  : 

Held  (on  demurrer),  that  the  defence  was  bad,  on  the  ground  that 
the  forbearing  to  proceed  with  the  criminal  proceedings  was 
not  illegal,  inasmuch  as  no  criminal  proceedings  had  actually 
been  commenced,  nor  was  there  any  reasonable  or  probable 
cause  for  believing  a  criminal  act  to  have  been  committed  ;  that 
therefore  this  portion  of  the  alleged  (consideration  was  simply 
nugatory,  not  illegal ;  and  this  being  so,  that  the  abandonment 
of  the  civil  proceedings  formed  a  valid  and  sufficient  considera- 
tion for  the  acceptance  of  the  bill. 

DEMURRER  to  amend  defence  in  an  action  on  a  bill  of 
exchange,  of  which  the  plaintiff  was  drawer  and  the 
defendant  acceptor. 

The  case  had  gone  to  trial  on  a  defence  which  was  then  allowed 
to  be  amended,  with  leave  to  the  plaintiff  to  demur.  The  defence 
demurred  to  alleged  that  the  plaintiff  had  taken  proceedings  in 
the  County  Court  against  one  Patrick  Shortall  for  the  amount  of 
a  bill  of  which  the  plaintiff  was  drawer  and  Shortall  the  alleged 

(a)  Reported  by  J.  Gordon  MoCullagh,  Eeq  ,  Barrister- a  t-L*w. 
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Bouhkb     acceptor,  which  bill  had  been  passed  to  the  plaintiff  by  the  wife 
of  Shortall,  in  satisfaction  of  a  debt  due  by  her  to  the  plaintiff 

 *     before  her  marriage ;  that  this  bill  was  alleged  to  be  a  forgery ; 

1879.  that  the  plaintiff  threatened  to  institute  criminal  proceedings 
(fafa^fa  against  Mrs.  Shortall  for  having  forged  the  bill ;  and  that  there- 
upon, in  consideration  of  the  plaintiff  abandoning  the  civil  bill 
action  and  forbearing  to  proceed  with  the  criminal  proceedings, 
and  abandoning  the  said  prosecution,  and  in  order  to  prevent  the 
scandal  which  would  result  to  Mrs.  Shortall  and  her  family  if  such 
prosecution  were  proceeded  with,  the  defendant  at  the  request  of 
the  plaintiff  and  Mrs.  Shortall  accepted  the  bill  sued  on. 

At  the  trial  the  evidence  given  was  to  the  effect  that  Mrs. 
Shortall,  previous  to  her  marriage  with  Patrick  Shortall,  was 
indebted  to  the  plaintiff ;  that  after  her  marriage,  on  being  pressed 
by  the  plaintiff  to  procure  her  husband's  acceptance  of  a  bill  for 
502.,  in  the  absence  of  her  husband,  she  got  her  son,  twelve  years 
of  age,  to  indorse  Patrick  Shortall's  name  on  the  bill ;  that  the 
plaintiff  had  admitted  that  he  knew  the  signature  on  the  bill  to 
be  not  that  of  Shortall ;  that  the  plaintiff  commenced  civil  bill 
proceedings  in  the  County  Court  against  Shortall  to  recover  the 
amount  of  the  bill ;  that  these  proceedings  were  dismissed  without 
prejudice,  owing  to  the  absence  of  a  material  witness ;  that 
subsequently  further  proceedings  were  commenced,  and  that  the 
plaintiff  threatened  to  prosecute  Mrs?  Shortall  and  her  son  for 
forgery  unless  the  defendant,  who  was  uncle  of  Patrick  Shortall, 
would  accept  a  bill  for  50Z. ;  and  that  the  defendant  thereupon, 
and  to  save  scandal,  agreed  to  accept  the  bill  sued  upon.  Upon 
this  evidence  a  verdict  was  taken  and  judgment  entered  for  the 
plaintiff,  with  leave  reserved  to  the  defendant  to  move  to  have 
the  judgment  changed  into  one  for  him. 

The  demurrer  to  the  amended  defence  now  came  on  for  argu- 
ment, and  at  the  same  time  an  application  on  behalf  of  the 
defendant  was  heard  to  enter  judgment  for  him  pursuant  to  leave 
reserved,  or  for  a  new  trial. 

James  Murphy,  Q.C.  and  Blunden  for  the  plaintiff  in  support  of 
the  demurrer. — There  is  a  double  consideration  for  the  bill  sued 
upon  stated  in  this  defence — an  abandonment  of  the  civil  bill 
proceedings  already  instituted  on  the  former  bill  alleged  to  have 
been  forged,  and  forbearance  to  institute  criminal  proceedings 
threatened,  but  not  begun,  against  Mrs.  Shortall  and  her  son.  No 
doubt,  if  the  latter  portion  of  the  consideration  be  an  illegality, 
the  whole  is  tainted  with  illegality,  and  cannot  be  sustained ;  but 
this  portion  is  not  an  illegality,  but  a  mere  nullity.  In  all  the 
cases  in  which  it  has  been  held  that  a  contract  has  been  tainted 
with  illegality  on  account  of  the  consideration,  or  part  of  the  con- 
sideration, for  it  having  been  the  abandoning  of  criminal  proceed- 
ings, the  criminal  proceedings  had  been  actually  commenced,  and 
an  agreement  had  been  come  to  to  stop  them,  or  at  least  there 
had  been  reasonable  grounds  for  believing  that  a  crime  had  been 
committed.   In  this  case  it  had  always  been  denied,  and  never 
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attempted  to  be  proved,  that  any  such  crime  as  forgery  had  been 
committed ;  and  the  evidence  goes  to  show  that  the  plaintiff  was 
well  aware  that  it  was  not  a  forgery.  The  words  of  Tindal,  C.J. 
in  Ward  v.  Lloyd  (6  M.  &  G.  785)  are  exactly  applicable  here : 
"  This  is  not  the  case  gf  a  security  given  to  induce  an  uninterested 
party  to  withhold  a  charge  of  a  criminal  nature ;  there  is  a  just 
debt  due  from  the  defendant  to  the  plaintiff."  The  result  of  the 
cases  bearing  upon  the  subject  is  that,  in  order  to  sustain  such  a 
defence  as  we  have  here,  the  public  must  be  shown  to  have  had  an 
interest  in  the  felony  condoned,  and  not  that  it  was  the  avoidance 
of  scandal  which  prompted  the  compromise. 

Heron,  Q.C.  and  Lyster  for  the  defendant. — The  prosecution 
need  not  have  been  commenced  to  render  the  contract  invalid : 
(Williams  v.  Bayley,  L.  Rep.  1  H.  of  L.  Cas.  200;  14  L.  J.  802.) 
In  Est  parte  Critchley  (3  Dowl.  &  L.  527)  it  was  held  to  be 
enough  to  invalidate  an  agreement  that  it  was  calculated  to 
bring  a  charge  of  a  criminal  nature  to  an  end.  The  distinction 
between  proceedings  actually  commenced  and  those  only 
threatened  seems  only  to  be  that  in  the  latter  case  an  actual 
agreement  not  to  prosecute  is  necessary  to  invalidate  an  obliga- 
tion founded  on  the  forbearance  to  proceed,  but  in  the  former  no 
actual  agreement  need  be  proved :  (Pool  v.  Bousfield,  1  Camp. 
55  ;  Osbaldiston  v.  Simpson,  13  Sim.  513 ;  Kirvcan  v.  Goodman, 
9  Dowl.  330 ;  Kier  v.  Leeman9  6  Q.  B.  308 ;  affirmed  9  Q.  B. 
871  ;  and  Notes  to  Collins  v.  Blantern,  1  Sm.  L.  C.  371.)  We 
submit,  moreover,  that  the  plaintiff  should  not  now  be  allowed 
to  say  that  he  wantonly  made  the  charge  of  forgery  of  the  bill, 
but  that  the  fact  of  his  having  threatened  criminal  proceedings 
should  be  taken  as  involving  probable  cause  for  the  threat. 
Lastly,  a  contract  not  to  give  evidence  is  undeniably  illegal,  but 
here  the  agreement  not  to  prosecute  must  include  a  stipulation 
not  to  give  evidence  on  the  prosecution  for  forgery. 

The  judgment  of  the  Court  (Palles,  C.B.  and  Fitzgerald  and 
Dowse,  BB.)  was  delivered  by  Palles,  C.B. — This  case,  which 
was  argued  at  the  end  of  the  last  sittings,  comes  before  us  upon 
a  demurrer  to  the  defence,  and  also  upon  an  application  for  a 
new  trial.  The  action  was  upon  a  bill  of  exchange  by  drawer 
against  acceptor.  The  defence,  as  amended  at  the  trial,  stated 
that  the  plaintiff  had  proceede4  in  the  Civil  Bill  Court  of 
Kilkenny  against  one  Patrick  Shortall  to  recover  the  amount  of 
another  bill  of  exchange,  drawn  by  the  plaintiff  upon,  and 
alleged  to  have  been  accepted  by,  Patrick  Shortall,  in  satisfaction 
of  a  debt  alleged  to  be  owing  from  Mrs.  Shortall  to  the  plaintiff 
previous  to  her  marriage.  The  defence  then  stated  that  the  bill 
was  alleged  to  be  a  forgery,  that  the  plaintiff  threatened  to 
institute  criminal  proceedings  against  Mrs.  Shortall  for  having 
forged  the  bill,  and  that  thereupon,  in  consideration  of  the 
plaintiff  abandoning  the  civil  bill  action,  and  forbearing  to 
proceed  with  the  criminal  proceedings,  and  abandoning  the  third 
prosecution,  and  in  order  to  prevent  the  scandal  which  would 
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Bour&k  result  to  Mrs.  Shortall  and  her  family  if  such  prosecution  were 
Mkaly     proceeded  with,  the  defendant,  at  the  request  of  the  plaintiff  and 

*  Mrs.  Shortall,  accepted  the  bill  sued  on.    To  this  defence  the 

1879.      plaintiff  has  demurred.  It  is  to  be  observed,  in  the  first  place,  that 
Q^^-     ft8  the  defence  states  two  considerations — one  the  abandoning  of 
a  civil  bill  action,  and  the  other  the  forbearing  to  proceed  with 
criminal  proceedings — it  cannot  be  sustained  as  showing  a  failure 
of  consideration,  if  we  were  of  opinion  that  the  forbearing  to 
proceed  with  criminal    proceedings  was    an  insufficient  or 
nugatory  consideration.    Even  on  this  assumption  there  would 
remain  the  abandonment  of  the  civil  action  as  admittedly 
sufficient  consideration  to  sustain  a  promise.    The  question  then 
is,  does  the  defence  show  that  the  portion  of  the  consideration 
which  is  stated  to  be  "  forbearing  to  proceed  with  the  criminal 
proceedings,  and  abandoning  the  said  prosecution/9  is  illegal  ? 
The  defence  does  not  state  that  the  former  bill  was  a  forgery, 
nor  does  it  allege  any  reasonable  grounds  to  induce  either  the 
plaintiff  or  the  defendant  to  believe  that  it  was  such.    It  does 
not  even  state,  in  general  terms,  that  such  reasonable  grounds 
existed,  nor  that  either  the  plaintiff,  or  Patrick  Shortall,  or  the 
defendant,  believed  the  bill  to  be  forged.    It  even  omits  to  state 
by  whom  the  allegation  of  forgery  was  made.    Again,  it  shows 
that  the  prosecution  referred  to  in  the  plea  was  never  in  fact 
instituted,  and  therefore  the  words  "  abandoning  such  prose- 
cution"  must  be  read  as  "not  instituting  a  prosecution." 
The  question  thus  raised  is  whether  the  abstaining,  or  con- 
tracting to  abstain,  from  instituting  criminal  proceedings  in 
respect  of  a  crime  alleged  to  have  been  committed,  and  for 
which  a  criminal  prosecution  has  been  threatened,  is  illegal, 
although  it  does  not  appear  that  the  crime  was  in  fact  com- 
mitted, and  there  are  no  reasonable  grounds  for  believing  that 
it  was,  and  to  determine  whether  such  a  contract  is  illegal  or 
not  we  must  first  ascertain  the  duty,  if  any,  due  by  this 
contracting  party  to  the  public.    Now,  in  the  first  place,  I 
desire,  in  consequence  of  some  of  the  arguments  which  have 
been  addressed  to  us,  to  distinguish  from  each  other  two 
separate  grounds  of  defence — first,  illegality;  secondly,  extortion 
or  duress.    If  any  part  of  the  consideration  be  illegal  the 
contract  is  incapable  of  being  made  the  foundation  of  an  action, 
irrespective  of  the  extent  to  which  that  part  of  the  consideration 
may  have  influenced  the  mind  of  the  promisor.    If,  on  the 
other  hand,  the  part  in  question  of  the  consideration  be  not 
illegal,  but  simply  nugatory,  or  insufficient  in  itself  to  support 
a  promise,  than  the  fact  of  its  being  alleged  to  be  part  of  the 
consideration  will  not,  per  se,  invalidate  the  contract,  provided 
the  other  part  of  the  consideration  be  sufficient  in  law.  Still, 
if  this  nugatory  consideration  were  the  principal  inducement 
of  the  promisor,  the  circumstance  may  with  others,  such  as 
pressure,  be  relied  upon  in  proof  of  a  plea  of  extortion  pr 
duress.    But  such  a  defence  is  in  no  sense  a  plea  of  illegality. 
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The  gist  of  it  is  (that  which  in  a  plea  of  illegality  is  imma-  Bouwa 
terial)  the  effect  produced  upon  the  mind  of  the  promisor  by  MJ^T 

the  circumstances  relied  on.     The  plea  here  relies  not  upon   ' 

pressure,  but  upon  illegality.  In  my  opinion  the  principle  upon  1879. 
which  contracts  of  this  description  are  held  to  be  illegal  is,  that 
a  prosecution  is  a  proceeding  not  for  the  benefit  of  individuals, 
but  of  the  public ;  that  the  only  interest  in  it  which  the  law 
recognises  is  that  of  the  public,  and  that  no  one  can  be  permitted 
to  barter  for  money  that  in  which  the  public  alone  are  interested. 
It  was  on  this  ground  that  the  principle  applicable  to  stopping 
prosecutions  was  applied  to  the  withdrawal  of  an  election 
petition  in  Goppoch  v.  Bower  (4  M.  &  W.  361).  It  was  for  this 
reason  also  that  in  Kiev  v.  Leeman  (6  Q.  B.  308 ;  affirmed  in 
error,  9  Q.  B.  371),  and  several  other  cases  mentioned  in  giving 
judgment  there,  it  was  determined  that  a  prosecution  for  an 
offence  not  of  a  public  nature  might  be  lawfully  compromised. 
To  determine,  then,  whether  any  agreement  of  this  nature  is  or 
is  not  illegal,  we  must  first  ascertain  whether  the  public  have  an 
interest  in  the  inquiry  which  it  is  agreed  shall  not  be  instituted 
or  carried  on.  The  public  have  an  interest  in  every  guilty  person 
being  brought  to  justice ;  and  therefore  in  every  case  in  which 
an  offence  of  a  public  nature  has  been  in  fact  committed,  an 
agreement  to  abstain  from  instituting  a  prosecution  in  respect  of 
it,  or  to  forbear  proceeding  with  a  prosecution  already  instituted, 
is  illegal.  Collins  v.  Blantern  (1  Sm.  L.  0.  325),  Osbaldiston  v. 
Simpson  (13  Sim.  513),  and  Williams  v.  Bayley  (L.  Rep.  1 
H.  of  L.  Cas.  200 ;  14  L.  J.  808)  were  cases  of  this  description. 
WTien  I  say  "every  case  in  which  a  crime  has  been  in  fact 
committed,"  I  do  not  mean  that  in  every  case  strict  proof,  such 
as  would  justify  a  jury  in  finding  the  accused  person  guilty,  must 
be  given.  In  many  cases  the  acts  and  conduct  of  the  parties  to 
the  agreement  may  be  such  as  to  induce  the  jury  to  believe  that 
each  of  them  acted  upon  the  assumption  that  a  crime  had  been 
in  fact  committed ;  and  in  such  a  case,  upon  a  question  of  the 
nature  of  the  agreement,  I  should  be  prepared  to  hold  that  both 
parties  were  estopped  from  alleging  the  contrary  of  that  which 
was  its  basis.  When,  although  it  be  uncertain  whether  any 
offence  of  a  public  character  has  or  has  not  been  committed, 
there  are  reasonable  grounds  for  believing  that  it  has  been,  the 
question  becomes  more  difficult.  It  is  unnecessary  for  the 
purposes  of  the  present  case  to  decide  it;  but  for  myself  I  see 
no  reason  to  doubt  the  soundness  of  the  opinion  of  Coltman,  J. 
in  Ward  v.  Lloyd  (6  M.  &  Sel.  785)  that  an  agreement  to 
abstain  from  prosecution  under  such  circumstances  would 
be  illegal.  But  in  such  a  case  I  conceive  the  public 
have  an  interest  that  the  truth  should  be  ascertained  and 
the  accused  party,  if  guilty,  brought  to  justice.  It  is 
this  interest  which  in  the  case  put  (i.e.,  where  there  is  a 
reasonable  and  probable  cause)  affords  a  defence  to  an  action  for 
the  prosecution,  irrespective  of  the  motives  of  the  prosecution. 
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There  is  another  class  of  cases  in  which  the  public  have  obtained 
an  interest  in  the  inquiry,  and  this  irrespective  of  the  actual  com- 
mission of  a  crime.  I  mean  where  a  prosecution  has  in  fact  been 
instituted.  In  such  a  case,  when  the  criminal  law  has  been 
set  in  motion,  a  duty  is  due  to  the  State  that  nothing 
shall  be  done  to  interfere  with  the  due  course  of  such  prosecu- 
tion, and  the  public  have  an  interest  that  it  shall  be  brought 
to  a  conclusion  in  due  course  of  law.  When  therefore  a  prosecu- 
tion has  been  commenced,  a  contract  to  terminate  it,  or,  in  the 
language  of  the  old  cases,  to  stifle  it,  is  illegal,  and  this 
irrespective  of  a  crime  having  been  committed,  or  of  the  reason- 
able and  probable  cause  of  the  guilt  of  the  person  charged.  Such 
were  the  contracts  in  Kirwan  v.  Goodman  (9  Dowl.  330),  Fivaz  v. 
Nichols  (26  C.  B.  501),  and  Kier  v.  Leeman  (6  Q.  B.  308 ; 
affirmed  9  Q.  B.  371).  But  passing  from  these  cases,  none  of 
which  apply  here,  and  to  which  I  have  referred  merely  for  the 
purpose  of  explaining  the  grounds  of  my  decision,  let  me  come  to 
the  question  immediately  before  us.  No  prosecution  had  in 
fact  been  instituted  ;  therefore  there  is  no  question  of  stifling  or 
stopping  a  prosecution.  No  crime  had  been  committed ;  no  one 
believed  that  a  crime  had  been  committed ;  no  reasonable 
grounds  were  present  to  the  mind  of  anyone,  or  in  fact  existed, 
which  could  form  a  foundation  for  such  a  belief.  There  is  nothing 
more  than  an  allegation  of  forgery  made,  I  will  assume,  to  the 
holder  of  the  bill,  but  made  by  whom,  whether  by  a  stranger, 
by  one  interested,  or  by  a  person  with  knowledge  or  without 
knowledge,  supported  or  unsupported  by  facts,  is  uncertain.  In 
such  a  case  the  public  have  no  interest  in  the  truth  of  the 
allegation  being  ascertained.  It  is  because  the  public  have  no 
such  interest  that  a  prosecution  without  reasonable  or  probable 
cause  may  be  made  the  subject  of  an  action,  if  the  motive 
of  the  prosecutor  be  an  indirect  one.  Neither  can  the  threat 
of  the  plaintiff,  per  se,  create  a  public  interest  in  the  matter. 
This  is,  in  my  opinion,  demonstrated,  that  where  the 
debt  arises  out  of  a  criminal  act  of  the  debtor,  the  civil 
remedy  is  suspended  only,  and  that  till  public  justice  has 
been  satisfied :  (Bromley  and  West  Bromwich  Banking  Company 
v.  Spittle,  1  J.  &  H.  14.)  The  foundation  of  this  rule  is  that  the 
creditor  owes  a  duty  to  the  public  to  prosecute,  and  when  that 
duty  has  been  performed  he  may  proceed  for  his  debt.  But  where 
a  debt  arises  out  of  an  act  which  there  is  no  reasonable  or  pro- 
bable cause  for  believing  to  be  a  criminal  act,  to  hold  that  upon 
an  allegation  that  the  act  was  criminal  the  remedy  was  suspended, 
would  be  to  force  upon  the  creditor  the  institution  of  a  prosecu- 
tion which  would  in  itself  be  a  wrongful  act  and  might  render 
him  responsible  in  damages.  Upon  the  whole  I  am  of  opinion 
that,  although  there  is  a  public  interest  that  a  prosecution  already 
instituted,  even  without  a  probable  cause,  shall  be  brought  to  a 
conclusion  in  due  course  of  law,  there  is  no  such  interest  in  a 
prosecution  being  commenced.  For  these  reasons  I  am  of  opinion 
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that  the  agreement  in  the  present  case  not  to  institute  criminal 
proceedings  was  not  illegal,  and  that,  whilst  it  was  nugatory  and 
insufficient  as  a  consideration  to  support  a  contract,  it  did  not 
avoid  a  contract  for  which  there  were  other  sufficieat  legal  con- 
siderations. I  may  observe  here  that  this  view  is  consistent  with 
the  decision  in  Pool  v.  Bousfield  (1  Camp.  55).  There  the  sole 
consideration  for  the  extinguishment  was  the  agreement  not  to 
move  the  Queen's  Bench.  The  word  "  illegal "  is  no  doubt  used 
by  Lord  Ellenborough ;  but  the  facts  of  that  case  rendered  it 
unnecessary  to  draw  the  distinctions  to  which  I  have  been  obliged 
to  refer.  Some  reliance  was  placed  by  the  defendant's  counsel 
upon  a  passage  in  Lord  Dentnan's  judgment  in  Kier  v.  Leeman. 
There,  after  referring  to  Collins  v.  Blantern,  the  Chief  Justice 
says:  "Of  the  soundness  of  that  decision  no  doubt  can  be 
entertained,  whether  the  party  accused  were  guilty  or  innocent  of 
the  crime  charged.  If  innocent,  the  law  was  abused  for  the 
purpose  of  extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt 
compromise,  screening  the  criminal  for  a  bribe."  Every  word  of 
this  sentence  is  correct.  Collins  v.  Blantern  was  the  case  of  an 
agreement  to  stifle  a  prosecution  already  commenced.  The  dis- 
continuance of  that  prosecution  was  the  sole  consideration  for  the 
bond,  and,  as  the  law  recognises  no  interest  in  a  prosecution  save 
that  of  the  public,  the  bond  was  absolutely  without  consideration, 
and  the  obtaining  of  it  upon  a  promise  to  stifle  a  prosecution  was 
an  abuse  of  the  law,  which  might  well  be  described  as  extortion. 
But  I  do  not  understand  Lord  Denman  as  putting  extortion  or 
duress  as  the  ground  of  the  decision,  or  as  referring  to  it  for  any 
other  purpose  than  to  show  that  in  consequence  there  was  an 
abuse  of  the  law  for  private  ends.  There  were  two  arguments 
on  the  part  of  the  defendant  which  pressed  upon  me  with  con- 
siderable weight  during  the  discussion.  It  is  said  first  (and  it  is 
in  my  opinion  clear  law)  that  a  contract  not  to  give  testimony  in 
a  criminal,  or  even  in  a  civil  suit,  is  illegal,  as  against  public 
policy;  secondly  (and  here  I  think  is  the  fallacy  of  this 'argu- 
ment), that  such  a  contract  as  the  present  involves  an  obligation 
not  to  give  evidence  in  a  prosecution  if  it  be  in  fact  instituted. 
If  I  thought  that  to  be  the  true  meaning  of  the  contract  I  should 
be  of  opinion  that  it  was  illegal.  But  there  is  a  clear  distinction 
between  a  prosecutor  and  a  witness.  It  arises  every  day  in 
actions  for  malicious  prosecution.  The  present  contract  is  no 
more  than  not  to  prosecute ;  and,  if  there  were  a  prosecution  by 
another  person,  evidence  given  by  the  present  plaintiff  could  not 
be  held  to  be  a  breach.  The  second  argument  which  pressed  me 
was  that,  the  plaintiff  having  threatened  to  resort  to  criminal 
proceedings  and  thereby  obtained  the  bill  now  sued  on,  he  ought 
to  be  estopped  from  denying  that  without  which  his  threat  would 
have  been  unjustifiable  and  idle,  viz.,  that  the  bill  was  a  forgery. 
I  fully  appreciate  the  weight  of  this  argument,  and  the  pressure 
which  may  be  exercised  by  unscrupulous  holders  of  instruments 
alleged  to  be  forged,  who  by  threats  of  prosecution  extort  from  the 
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Bodrkb  fears  of  criminals  or  others  contracts  which  otherwise  would  not 
Mm&LT  en*ere^  ^n^°'    I  see,  too,   the  danger  of  permitting  the 

 *     validity  of  the  contract  to   depend  upon  its  being  possible 

1879.  to  prove  guilt  at  a  time  after  the  contract  has  been 
ymhZtiion.  P61^01*1116*!  an^  tne  evidence  of  that  guilt  probably  destroyed. 

But  upon  full  consideration  I  think  that  this  threat  con- 
stituted part  of  a  different  line  of  defence,  viz.,  that  to  which 
I  adverted  in  the  commencement  of  my  judgment.  If  we  had 
here  a  defence  of  duress  or  extortion,  relying  upon  the  threat 
and  the  circumstances  under  which  it  was  made  as  amounting  to 
such  pressure  as  rendered  the  contract  unjust  or  inequitable,  a 
different  question  would  arise.  We  should  then  have  to  deal,  not 
as  we  have  here,  with  a  matter  of  illegality  alone.  We  should 
have  to  determine  to  what  extent,  if  at  all,  the  threat  prevented 
the  defendant  from  acting  as  a  free  agent ;  and  I  confess  that,  in 
determining  the  effect  which  might  reasonably  be  produced  on 
his  mind  by  a  statement  of  forgery,  I  should  be  slow  to  listen  to 
a  statement  by  the  utterer  of  the  threat  that  it  was  one  for  which 
there  was  no  solid  or  reasonable  foundation.  If  the  defence  here 
clearly  showed  that  the  plaintiff  groundlessly  had  alleged  or 
represented  that  the  former  bill  was  in  fact  forged,  that  the 
representation  was  made  to  the  defendant,  and  that  the  defen- 
dant believed  that  allegation,  and  in  consequence  accepted  the 
bill  sued  upon,  it  would  take  much  more  argument  than  I  have 
yet  heard  to  convince  me  that  such  a  defence  was  bad.  These 
allegations,  however,  are  not  in  the  defence  here.  It  does  not 
rely  either  upon  estoppel  or  upon  pressure.  The  sole  ground  is 
that  the  contract  was  against  public  policy,  and  for  the  reasons  I 
have  already  stated  I  have  been  coerced  to  arrive  at  the  conclu- 
sion that  it  cannot  be  sustained.  Upon  the  demurrer  therefore 
the  judgment  must  be  for  the  plaintiff.  This  being  so,  our  view 
as  to  the  new  trial  motion  is  of  very  little  importance,  as  under 
any  circumstances  the  final  judgment  must  be  for  the  plaintiff ; 
and,  as  the  defence  to  which  the  demurrer  was  taken  was  filed  at 
Nisi  Prius,  we  could  not  refuse  to  give  the  plaintiff  the  costs  of 
the  trial.  I  therefore  prefer  not  to  express  any  opinion  upon 
that  portion  of  the  case.  The  verdict  should,  in  my  opinion,  be 
entered  for  the  plaintiff  with  costs. 


Demurrer  allowed  with  costs. 
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KENT  LENT  ASSIZES,  1875. 

Maidstone. 

March  11. 

(Before  Mr.  Justice  Denman.) 

Beg.  v.  Morgan,  (a) 

Murder — Dying  declaration  made  when  actually  dying — Admissi- 
bility of,  from  nature  of  the  wound,  in  absence  of  express 
evidence  as  to  cause  of  death. 

On  a  trial  for  murder,  the  death  having  been  caused  by  cutting  the 
throat,  all  the  vessels  and  arteries  having  been  severed,  and 
death  therefore  certain  to  ensue,  and  in  fact  ensuring  almost 
immediately  afterwards,  a  declaration  having  been  made  by 
deceased  in  writing  (he  having  no  power  to  speak),  about  five 
minutes  before  death,  when  he  was  actually  dying,  it  was  held 
by  Denman,  J.,  after  consulting  Cockburn,  C.J.,  that  the  decla- 
ration might  be  admissible,  and  that  they  were  not  prepared  to 
hold  that  it  was  not  so;  but  that  with  reference  to  some  deci- 
sions, and  especially  Beg.  v.  Cleary  (2  F.  8f  F.  850),  it  would 
be  proper,  if  it  wa#  admitted,  to  grant  a  case  for  the  Court  for 
Crown  Cases  Reserved. 

THE  prisoner  was  indicted  for  the  murder  of  one  Joseph 
Foulstone,  at  Shorncliffe.  (b) 
Biron  and  Dering  for  the  prosecution. 
Norman  and  Qrubbe  for  the  prisoner. 

The  prisoner  and  the  deceased  were  soldiers,  in  the  same  hut. 
About  nine  o'clock  at  night,  there  being  no  one  else  in  the  hut 
but  another  soldier,  dead  drunk  in  bed,  and  two  boys,  both  of 
whom  the  prisoner  sent  away  on  different  pretexts,  so  that  he 

(a)  Reported  by  W.  P.  Finulbon,  Esq.,  Barrister-at-Law. 

(o)  This  case  is  now  reported,  in  consequence  of  its  bearing  on  the  case  of  Reg.  t. 
Bethngfield,  which  excited  a  great  deal  of  discussion;  and  also  by  reason  of  its 
reference  to  Reg.  v.  Cleary  (2  F.  &  F.  850),  which  in  both  oases  appears  to  hare  been 
quite  misunderstood,  and  is  here  stated  correctly ;  and  lastly,  because  it  shows  the 
correct  course  to  be  taken  in  such  cases. 

VOL.  XIV.  Z 
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R»fc      was  virtually  alone  with  the  deceased,  who  almost  immediately 
MoBOAjr     afterwards  was  seen  coming  out  with  his  throat  cat  quite  to  the 

 '    back  of  the  neck,  so  that  he  could  not  speak  while  in  that  state. 

1875.      He  only  a  few  minutes  before  death,  and  while  he  was  dying, 
jZ^g     wrote  a  statement  as  to  who  had  done  the  act. 
Declaration.      Biron,  in  stating  the  case  for  the  prosecution,  referred  to  this 
statement,  but  being  aware  that  its  admissibility  would  be 
disputed,  he  did  not  state  what  it  was. 

The  first  witness,  the  man  who  saw  the  deceased  coming 
staggering  out  of  the  hut  with  his  throat  cut,  stated  that  while 
sitting  down  he  wrote  a  paper — produced. 

The  learned  Judge  said,  before  it  was  offered  in  evidence  it 
would  be  proper  to  receive  all  the  evidence  as  to  the  circum- 
stances of  the  case,  for,  in  determining  whether  it  was  admissible, 
he  should  have  to  consider  all  the  circumstances,  one  of  which 
would  be  the  time  when  the  man  died,  (a) 

The  witness  stated  that  the  deceased  had  to  be  held  up,  that  he 
could  not  speak,  nor  even  hold  his  hand  up  steadily,  and  that 
though,  when  the  prisoner  was  brought  in,  the  deceased  pointed 
with  his  hand  to  him,  and  held  up  his  arm  as  well  as  he  could, 
"  it  shook  so  that  he  could  not  hold  it  steadily,  and  had  to  let  it 
fall."  He  was  "very  much  exhausted,"  and  "was  bleeding 
fearfully  from  the  throat."  A  man  had  to  hold  his  arm  "  round 
him  to  Keep  him  up."  "He  motioned  for  paper,  and  wrote  on  it." 
Almost  immediately  afterwards,  in  three  or  four  minutes,  the 
doctor  came,  and  the  deceased  died  about  five  or  six  minutes 
after  he  came ;  so  that,  according  to  the  evidence,  the  deceased 
died  within  ten  minutes  after  he  wrote  the  paper. 

The  surgeon  stated  that  he  was  called  to  the  hut  "a  few 
minutes  after  nine  o'clock,"  and  found  the  deceased  sitting, 
supported  by  two  men,  bleeding  profusely  from  the  throat,  his 
whole  dress  covered  with  blood.  He  found  it,  he  said,  impossible 
to  stop  the  flow  of  blood,  the  wound  was  so  extensive,  severing 
all  the  chief  blood-vessels  of  the  neck  on  the  right  side. 
"  Nothing,"  he  said,  "  could  save  him ;  he  was  dying — indeed, 
when  I  saw  him,  his  eyes  were  already  assuming  a  glassy  stare, 
and  he  was  becoming  unconscious — the  immediate  precursors  of 
death."  He  lived  only  a  few  minutes — from  five  to  six  minutes — 
after  the  doctor  came,  and  he  came  "  almost  immediately  "  after 
the  paper  was  written.  "  The  windpipe  was  quite  severed ;  the 
bones  of  the  neck  were  exposed."  In  short,  it  appeared  that  the 
man's  head  was  all  but  off,  and  was  held  on  chiefly  by  the 
vertebras  of  the  neck. 

On  this  evidence, 

Biron  tendered  the  paper  in  evidence. 

(a)  It  is  oonoeiyed  that  this,  which  was  the  course  taken  by  Erie,  O.J.,  in  Reg.  v. 
deary  (2  F.  &  F.  850),  was  the  proper  course  to  be  taken  in  such  oases  ;  and  farther, 
that,  in  the  absence  of  express  evidence  as  to  whether  the  deceased  knew  he  was 
dying,  the  surgical  evidence  as  to  the  nature  of  the  wound,  and  what  must  have  been 
his  state  and  feelings  at  the  time,  ought  to  be  (as  it  was  here)  taken  into 
consideration. 
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Norman,  for  the  prisoner,  objected  that  it  did  not  appear  that  Rao. 
the  deceased  knew  that  he  was  dying.    He  cited  Reg.  v.  Jenkins  v- 
(1  C.  0.  R.,  187;  11  Cox  C.  C,  250),  in  which  (in  a  case  of  M^H* 
drowning)  the  statement  was  made  some  hours  before  death,  and  1875. 
in  which  the  deceased  said  she  had  "  no  hope  of  life  at  present/'  ~ 
and  it  was  held  that  her  statement  was  inadmissible,  but  Delation. 

Denman,  J.,  said  that  there  the  decision  turned  on  the  effect 
of  the  woman's  statement  as  to  expectation  of  death  (a)  and  that 
the  Court  thought  it  was  materially  qualified. 

Norman  then  cited  Beg.  v.  Cleary  (2  F.  &  F.  853),  as  showing 
that  the  nature  of  the  wound  was  not  in  itself  sufficient  to 
show  that  the  party  must  have  known  he  was  dying,  (b)  He 
urged  that  in  the  present  case  there  was  nothing  but  the  nature 
of  the  wound  from  which  to  draw  the  inference  that  the  deceased 
must  have  felt  that  he  was  dying,  and  that  it  was  not  sufficient. 

Denman,  J.,  said  that  he  himself  had  not  any  doubt,  but 
that  he  should,  as  the  point  was  important,  consult  Cockburn, 
C.J.,  his  colleague  in  the  commission,  which  he  accordingly  pro- 
ceeded to  do,  and  on  his  return  said  that  neither  Cockburn,  C.J., 
nor  himself  was  prepared  to  say  that  the  statement  might  not  be 
admissible ;  but  that,  after  consulting  Cockburn,  C. J.,  he  could 
not  admit  it  without  reserving  a  case  for  the  Court  for  Crown 
Cases  Reserved ;  for  there  was  no  case  (c)  in  which  the  judge  had 
admitted  the  statement  entirely  upon  an  inference  drawn  from 
the  nature  of  the  wound  itself,  and  from  giving  the  deceased 
credit  for  ordinary  intelligence  as  to  its  natural  results.  On  the 
contrary  there  was  a  case  (d)  in  which  an  eminent  judge  had  held 
that  the  nature  of  the  wound  itself  was  not  sufficient  ground  on 

(a)  So  in  almost  all  the  cases  in  which  the  Court  for  Crown  Cases  has  held  a 
declaration  not  admissible — the  decisions  have  turned  on  the  terms  of  the  statement 
with  reference  to  the  expectation  of  death ;  and  on  their  insufficiency  to  exclude  the 
idea  of  hope  of  recovery.  There  is  no  case  in  which  it  has  been  held  that,  in  the 
absence  of  such  express  evidence,  the  nature  of  the  wound  may  not  show  that  the 
person  must  have  felt  he  was  dying. 

(6)  This  case  was  much  misunderstood,  and  not  only  does  not  show  this,  but 
•hows  clearly  the  contrary.  There  the  man  was  shot  in  the  chest,  and  lay  for  some 
time,  and  when  found  was  removed  to  a  house 'and  there  was  tended,  and  died  soon  after- 
wards. He  had  said  something,  and  not  only  said  nothing  to  show  that  he  thought 
he  was  dying,  but,  according  to  the  evidence,  did  not  appear  to  think  so.  The  report 
states  that  Erie,  C.  J.,  asked  the  policeman, 11  At  the  time  did  it  appear  to  you  that 
he  was  under  the  expectation  of  immediate  death  ?  "  The  policeman  said  he  did  not. 
Erie,  C.J.,  upon  that  held  the  statement  inadmissible.  It  was  then  pressed  that  the 
nature  of  the  wound  itself  was  such  as  to  show  that  the  deceased  must  have  been 
under  the  expectation  of  impending  death ;  but  Erie,  C.J.,  said  "  he  could  not  in  the 
absence  of  evidence  presume  that  a  man  who  had  been  shot  through  the  body  must 
necessarily  feel  that  he  was  about  to  die."  That  is,  that  he  could  not,  without  any 
surgical  evidence  on  the  point,  and  against  positive  evidence  the  other  way— the  man 
only  being  shot  through  the  body— a  kind  of  wound  from  which  myriads  have 
recovered — presume,  contrary  to  the  express  evidence,  that  the  man  must  have  felt 
that  he  was  dying.  This  plainly  implies  that  in  a  different  kind  of  case,  one  of  such  a 
a  class  as  the  present,  where,  according  to  the  surgical  evidence,  the  man  was  dying, 
and  could  not  be  saved,  and  must  have  felt  that  he  was  dying,  it  might  be  pre- 
sumed, in  the  absence  of  any  express  evidence,  that  the  party  must  have  felt  ha 
was  dying. 

(c)  That  is,  none  reported;  probably  because  it  was  never  doubted. 
((f)  It  is  presumed  that  this  was  Reg.  v.  Ckary,  cited  ante. 
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Km.      which  to  draw  such  an  inference  as  to  the  party  having  known 
MoIoAif     himself  to  be  in  a  dying  state,  (a)    In  the  face  of  that  decision 

 "    the  evidence,  therefore,  could  not  be  admitted  without  reserving  a 

1875.      case,  and  under  those  circumstances  it  was  for  the  counsel  for 
£T~      the  prosecution  to  consider  whether  he  would  press  the  admissi- 
Declaration.  bility  of  the  statement,  or  proceed  with  the  case  without  it.  (b) 

The  latter  course  was  pursued;  and  the  case  was  carried 
through  without  the  statement.  There  was,  indeed,  a  difficulty ; 
the  defence  set  up  being  suicide,  and  there  being  no  direct 
evidence  to  rebut  it ;  but  in  the  result,  the  learned  judge  carefully 
pointing  out  the  circumstances  under  which  the  deceased  had  run 
out  and  pointed  to  the  prisoner— the  jury,  though  not  without 
hesitation,  then  delivered  a  verdict  of 

Guilty.   Sentenced  to  death,  (c) 

(a)  That  is,  in  that  particular  oaie  (vide  supra),  bat  it  is  conceived  that  the 
decision  plainly  implied  that  the  inference  might  be  drawn  where  from  the  nature  of 
the  wound  the  party  could  not  doubt  that  he  was  dying. 

Sit  appears,  therefore,  that  if  it  had  been  pressed  it  would  have  been  admitted. 
The  prisoner  was  executed,  and  there  could  be  no  doubt  as  to  his  guilt ;  but 
the  hesitation  shown  by  the  jury  indicated  the  risk  which  is  run  in  such  cases  by  the 
exclusion  of  the  statements  of  the  deceased,  while  those  of  the  prisoner  are  necessarily 
admitted— not,  indeed,  as  evidence,  but  as  entitled  to  consideration  and  credence  in 
the  absence  of  evidence  to  the  contrary.  It  is  remarkable  how  recent  in  its  origin  is 
the  notion  that  such  declarations  by  the  deceased  are  only  admissible  as  dying 
declarations,  and  upon  proof  that  they  were  made  under  the  sense  of  impending 
and  imminent  death.  They  would  clearly  be  admissible  as  part  of  the  matter  in 
hand,  for  whether  the  act  be  suicide  or  murder,  it  is  clearly  homicide ;  as  the  person 
who  inflicted  such  a  wound  must  have  intended  death,  and  as  the  act  is  not 
immediately  effective,  it  is  inchoate  and  incomplete  until  consummated  by  death. 
This  probably  was  the  ground  on  which,  after  the  Revolution,  such  statements  by  the 
wounded  persons  at  any  time  before  death,  and  without  requiring  any  evidence  that 
they  were  made  under  the  sense  of  immediately  impending  death,  were  admitted 
without  hesitation:  (Reg.  v.  Reason  and  lYanter,  1  Strange's  Reports,  499.)  The 
notion  that  suoh  statements  were  only  admissible  if  made  under  the  sense  of  imme- 
diately impending  death  was  of  later  origin,  and  may  have  arisen  from  misconception 
as  to  the  effect  of  that  decision,  in  which  there  was  no  allusion  as  to  that  as  a  necessary 
and  precedent  condition.  Even  when  that  notion  had  begun  to  be  introduced,  it  was 
still  recognised  as  law  that  it  was  sufficient  to  show  apprehension  of  danger,  and 
that  this  might  be  inferred  either  from  the  express  declaration  of  the  deceased  or 
from  the  nature  of  the  wound,  and  other  circumstances  (Reg.  v.  John,  1  East's  Pleas  of 
the  Grown,  357) ;  and  it  was  only  by  degrees  it  was  held  to  be  necessary  to  show  that 
the  party  believed  he  would  not  recover :  (Reg.  v.  Tinkler,  1  East  P.  C.  354.)  It 
was  only  in  the  present  century  it  was  held  that  it  was  necessary  to  exclude  all  hope 
of  recovery,  and  this  was  held  only  by  single  judges  on  circuit,  who  had  no  power  to 
overrule  previous  decisions,  or  to  alter  the  old  law.  Even  then,  too,  it  is  to  be 
observed  that  the  old  doctrine  still  was  so  far  adhered  to  that  it  was  held  that 
statements  by  the  deceased  after  a  mortal  wound  may  be  received,  though  he  did  not 
express  any  apprehension  as  to  approaching  death :  (Reg.  v.  Woodcock,  1  Leach  0. 0. 
600).  It  is  obvious  that  such  statements  are  regarded  as  exceptions  to  the  general 
rule,  for  it  was  said  they  are  not  admissible  except  on  trials  for  murder,  and  when 
relating  to  the  death :  (Reg.  v.  Mtaa\  2  B.  &  0.  605).  But  in  the  older  books  and 
eases,  as  in  East's  Pleas  of  the  Crown,  such  cases  are  spoken  of  only  as  instances  and 
illustrations  of  a  great  general  principle,  that  in  any  case  the  best  evidence  which  in 
the  nature  of  the  case  is  obtainable  is  admissible,  when  the  fact  proved,  as  a  statement 
of  a  party  to  the  matter  in  hand  is  in  the  nature  of  original  evidence,  and  that  these 
statements  are  admissible  on  the  ground  of  necessity.  And  that  evidence  should  be 
required  that  the  statement,  even  when  made  by  a  person  in  the  very  article  of  death, 
and  unable  to  speak,  was  made  under  the  sense  of  impending  death,  is  a  requirement 
only  introduced  into  our  criminal  trials  within  the  lives  of  living  judges. 
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CROWN  COURT. 

Norwich  Winter  Assizes,  1879. 

(Before  Cockbubn,  C.J.) 

Reo.  v.  Bedingfield.  (a) 

Murder  or  suicide — Evidence — Statement  of  deceased— Dying 
declaration — Res  gestae. 

On  an  indictment  for  murder,  it  appearing  that  the  deceased,  with 
her  throat  cut  through,  came  suddenly  out  of  a  room,  in  which 
she  left  the  prisoner,  who  also  had  his  throat  cut,  and  was 
speechless,  and  that  she  said  something  immediately  after 
coming  out  of  the  room,  and  a  few  minutes  before  she  died — the 
question  being,  murder  or  suicide 

Held,  that  her  statement  was  not  admissible,  either  as  a  dying 
declaration  or  as  part  of  the  res  gestce.  Sed  qucere,  whether  in 
such  a  case  the  act  is  complete  until  death  takes  place,  and 
whether,  as  to  a  dying  declaration,  it  is  not  a  question  of  fact, 
upon  the  surgical  evidence,  whether,  from  the  nature  of  the 
wound,  the  person  must  not  have  been  conscious  of  almost 
immediate  death. 

THE  prisoner,  Henry  Bedingfield,  was  indicted  for  the  murder 
of  a  woman  at  Ipswich. 
Carlos  Cooper  and  Blofeld  for  the  prosecution. 
Simms  Reeve  for  the  prisoner. 

It  appeared  that  the  prisoner  had  relations  with  the  deceased 
woman,  and  had  conceived  a  violent  resentment  against  her  on 
account  of  her  refusing  him  something  he  very  much  desired,  and 
also  as  appearing  to  wish  to  put  an  end  to  these  relations ;  he 
had  uttered  violent  threats  against  her,  and  had  distinctly 
threatened  to  kill  her  by  cutting  her  throat.  She  carried  on  the 
business  of  a  laundress,  with  two  women  as  assistants,  the 
prisoner  living  a  little  distance  from  her.  On  the  night  before 
the  day  on  which  the  act  in  question  occurred,  the  deceased,  from 
something  that  had  been  said,  entertained  apprehensions  about 

(a)  Reported  by  W.  F.  Finlabon,  Eaq.,  Barrister- at -Law. 


CRIMINAL  LAW  CASES. 


Rto.  him,  and  desired  a  policeman  to  keep  his  eye  on  her  house,  and 
Bbdxngfield  ^e  being  near  at  ten  at  night  heard  the  voice  of  a  man  in  great 

  "  anger.    Early  next  morning,  earlier  than  he  had  ever  been  there 

1879.  before,  he  came  to  her  house,  and  they  were  together  in  a  room 
J7T  some  time.  He  went  out,  and  she  was  found  by  one  of  the  assist- 
Dtdaration.  ants  lying  senseless  on  the  floor,  her  head  resting  on  a  foot- 
stool. He  went  to  a  spirit  shop  and  bought  some  spirits,  which  he 
took  to  the  house,  and  went  again  into  the  room  where  she  was,  both 
the  assistants  being  at  that  time  in  the  yard.  In  a  minute  or  two 
the  deceased  came  suddenly  out  of  the  house  towards  the  women 
with  her  throat  cut,  and  on  meeting  one  of  them  she  said  some- 
thing, pointing  backwards  to  the  house.  In  a  few  minutes  she 
was  dead.  In  the  course  of  the  opening  speech  on  the  part  of 
the  prosecution  it  was  proposed  to  state  what  she  said.  It  was 
objected  on  the  part  of  the  prisoner  that  it  was  not  admissible, 
and 

Cockburn,  C.J.  said  he  had  carefully  considered  the  question 
and  was  clear  that  it  could  not  be  admitted  (a),  and  therefore  ought 
not  to  be  stated,  as  it  might  have  a  fatal  effect.  I  regret,  he 
said,  that  according  to  the  law  of  England,  any  statement  made 
by  the  deceased  should  not  be  admissible.  Then  could  it  be 
admissible  (b)  having  been  made  in  the  absence  of  the  prisoner, 
as  part  of  the  res  gestce,  but  it  is  not  so  admissible,  for  it  was  not 

Eart  of  anything  done,  or  something  said  while  something  was 
eing  done,  but  something  said  after  something  done.  It  was  not 
as  if,  while  being  in  the  room,  and  while  the  act  was  being  done, 
she  had  said  something  which  was  heard. 

Counsel  for  the  prosecution  consequently  did  not  state  what 
the  deceased  said,  but  said  they  should  tender  it  in  evidence,  and 
accordingly,  when  the  witness  was  called — one  of  the  assistants 
who  heard  the  statement — she  was  first  asked  as  to  the  circum- 
stances, and  stated  that  "  the  deceased  came  out  of  the  house 
bleeding  very  much  at  the  throat,  and  seeming  very  much 
frightened,"  and  then  said  something,  and  died  in  ten  minutes,  (c) 
It  was  then  proposed  to  prove  what  she  said,  but 
Cockburn,  C.J.  said  it  was  not  admissible.  Anything,  he  said, 
uttered  by  the  deceased  at  the  time  the  act  was  being  done  would 
be  admissible,  as,  for  instance,  if  she  had  been  heard  to  say  some- 
thing, as  "  Don't,  Harry  I"    But  here  it  was  something  stated  by 

(a)  Queers,  whethef  it  could  be  properly  admitted,  except  upon  the  evidence 
especially  as  to  the  nature  of  the  wound,  the  time  of  death,  and  other  circumstances 
showing  whether  she  must  not  have  been  conscious  of  death — circumstances  probably 
not  appearing  on  the  depositions. 

(6)  Apparently  the  Lord  Chief  Justice  had  not  in  his  mind  the  possible  admissibility 
of  the  statement  as  a  dying  declaration,  which  would  depend  (in  the  absence  of 
express  evidence)  on  the  evidence  of  the  surgeon  as  to  the  nature  of  the  wound  and 
the  probable  state  of  the  deceased :  (See  Beg.  v.  Morgan,  ante.) 

(c)  The  question  whether  these  circumstances  were  not  sufficient,  at  all  events 
coupled  with  the  evidence  subsequently  given  by  the  surgeon  as  to  the  nature  of  the 
wound  and  its  probable  effect  on  the  system,  and  her  actual  death  in  a  few  minutes, 
to  show  that  she  must  have  been  under  the  sense  of  impending  death — was  not  much 
argued,  the  Lord  Chief  Justice  having  already  intimated  that  his  mind  was  made  up. 
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her  after  it  was  all  over,  whatever  it  was,  and  after  the  act  was 
completed. 

It  was  submitted,  on  the  part  of  the  prosecution,  that  the  state- 
ment was  admissible  as  a  dying  declaration,  the  case  to  be  proved 
being  that  the  woman's  throat  was  cut  completely  and  the  artery 
severed,  so  that  she  was  dying,  and  was  actually  dead  in  a  few 
minutes;  but 

Cocebubn,  C.J.  said  the  statement  was  not  admissible  as  a 
dying  declaration,  because  it  did  not  appear  that  the  woman  was 
aware  that  she  was  dying,  (a) 

(a)  At  the  era  of  the  Revolution  it  was  not  doubted  that  the  declarations  of  the 
deceased,  made  after  the  fatal  stroke,  were  admissible  in  evidence,  apparently  without 
requiring  any  other  evidence  that  the  person  must  have  known  he  was  dying  beyond  the 
fact  that  he  was  dying  and  was  speedily  dead.  Thus  on  a  trial  for  murder,  where  the  de- 
ceased had  received  nine  wounds  with  a  sword,  and  was  dying,  the  counsel  for  the  pro- 
secution offered  to  give  in  evidence  several  declarations  made  by  the  deceased  on  his 
death  bed,  whereby  he  charged  the  prisoners  with  having  barbarously  murdered  him ; 
and  the  court,  without  hesitation,  let  in  the  evidence ;  upon  which  they  called  the  clergy- 
man who  attended  the  deceased,  and  who  swore  that  being  desired  by  some  friends 
to  press  the  deceased  to  say  what  provocation  he  had  given  them  to  use  him  in  that 
manner  (with  repeatedly  stabbing  him),  he  declared,  as  a  dying  man,  that  he 
gave  no  provocation,  but  that  they  barbarously  murdered  him  (1  Strange,  449)  subse- 
quently, however,  admitting  that  he  had  struck  one  of  them  with  a  small  cane,  which, 
of  course,  would  be  too  slight  a  provocation  to  excuse  not  merely  a  single 
wound  with  a  deadly  weapon,  but  repeated,  barbarous,  and  murderous  wounds, 
repeated  not  less  than  nine  times,  running  him  through  the  body  over  and  over  again, 
evidently  with  murderous  intent  The  mere  fact  that  the  party  said  he  was  dying 
or  described  himself  as  dying,  would,  of  course,  be  immaterial  if,  in  fact,  he  was 
not  dying  and  did  not  die  for  some  time  ;  and  on  the  other  hand  if  from  the  event 
it  appears  that  he  was  dying,  and  from  the  nature  of  the  wounds  it 
was  manifest  that  he  must  have  felt  himself  dying,  the  statement  is  to  be  regarded 
rightly  as  a  dying  declaration,  whether  or  not  the  person  described  himself  as  dying; 
and  there  are  probably  no  modes  of  violent  death  in  which  a  few  minutes  before 
death  the  party  does  not  feel  that  he  is  dying,  and  certainly  it  is  difficult  to  conceive 
a  person  dying  a  violent  death  from  some  mode  of  murder  who  must  not  so  feel 
within  a  few  minutes  of  death.  Hence  the  doctrine  on  the  subject,  settled  in  the 
middle  of  the  last  century,  was,  that  it  may  depend  on  the  nature  of  the  wound  or 
cause  of  death,  and  that  from  this  alone  it  may  be  inferred,  without  further  or 
express  evidence,  that  the  party  making  the  declaration  must  have  known  that  he  was 
dying :  (East's  Pleas  of  the  Grown,  vol.  1,  p.  857.)  The  apprehension  of  danger  may 
appear  either  from  the  express  declaration  of  the  deceased  at  the  time,  or  may  be 
inferred  from  the  nature  of  the  wound,  the  state  of  the  deceased,  or  other  circum- 
stances indicating  it :  {Ibid.)  And  though,  as  a  learned  judge  once  said,  some  of  the 
recent  decisions  on  the  question  have  gone  to  the  extent  not  only  of  over-scrupulous- 
ness but  of  superstition,  their  general  scope  and  effect  is  in  accordance  with  the  old 
doctrine.  Thus,  per  Patteson,  J. :  "  It  is  not  necessary  to  prove  by  expressions  of  the 
deceased  that  he  was  in  apprehension  of  almost  immediate  death  ;  but  the  judge  will 
consider  from  all  the  circumstances  whether  the  deceased  had  or  had  not  any  hope  of 
recovery :  (/£.  v.  Eormer,  6  C.  A  P.  886.)  Any  decisions  apparently  contrary  are  in 
cases  in  which  statements  of  the  deceased  themselves  raised  doubts  from  their 
ambiguity  as  to  whether  the  deceased  thought  he  was  dying  or  had  a  hope  of  recovery. 
But  the  old  doctrine  that  the  nature  of  the  wound  may  be  sufficient  without  any 
express  evidence  was  laid  down  by  Erie,  G.J.  in  a  case  of  a  mortal  wound  by 
shooting :  (ft  v.  C/eary,  2  Fob.  &  Fin.  858.)  In  a  case  exactly  like  the  present, 
tried  before  Denman,  J;,  at  Maidstone  Lent  Assizes,  1875  (ante,  p.  887),  the  case  of  a 
soldier  whose  throat  had  been  cut  by  a  comrade,  and  who  could  not  speak,  and  had 
just  strength  to  write  his  name  before  he  died,  the  learned  judge  after  consulting 
Gockburn,  C.J.,  did  not  doubt  the  statement  was  admissible,  though,  from  a  miscon- 
ception of  the  effect  of  the  ruling  of  Erie,  G.J.,  in  Beg.  v.  Cleary,  he  said  he  should, 
if  the  evidence  was  given,  reserve  the  point,  and,  as  there  was  abundant  evidence 
without  it)  it  was  not  pressed,  and  the  prisoner  was  oonvicted  and  executed. 
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Rw.  It  was  urged  that  the  woman  must  have  known  it,  as  she  was 
BmEMOfisLD  ac*ua^y  dying  at  the  time,  but 

  "     Cockbubn,  C.J.  said  that  though  she  might  have  known  it  if 

1879.      she  had  had  time  for  reflection,  here  that  was  not  so,  for  at  the 
~      time  she  made  the  statement  she  had  no  time  to  consider  and 
Delation,  reflect  that  she  was  dying;  there  is  no  evidence  to  show  that 
she  knew  it,  and  I  cannot  presume  it.  (a)    There  is  nothing 
to  show  that  she  was  under  the  sense  of  impending  death,  so  the 
statement  is  not  admissible  as  a  dying  declaration. 

The  surgeon  being  called  stated  that  the  wound  was  from  three 
to  four  inches  in  length,  completely  severing  the  trachea  or  wind- 
pipe, severing  the  jugular  vein  and  the  thyroid  arteries.  It 
could  not  be  said  to  have  been  suicide,  for  the  strength  would 
wholly  fail  after  the  trachea  was  severed,  which  was  about  the 
centre  of  the  wound,  and  the  wound  deepened  from  the  trachea 
towards  the  right,  the  deepest  part  of  it  being  beyond  the 
trachea,  so  that  the  woman's  throat  must  have  been  cut  right 
through. 

The  statement  of  the  deceased,  however,  having  been  twice 
rejected,  though  it  was  offered  and  rejected  before  the  surgeon 
was  examined,  who  thus  described  the  nature  of  the  wound, 
necessarily  mortal  in  a  few  minutes,  and  the  woman  in  fact  dying 
in  about  ten  minutes,  not  speaking  again;  the  statement  was 
not  tendered  again  upon  this  evidence  as  a  dying  declaration, 
nor  was  the  surgeon  asked,  as  a  matter  of  skill  and  science, 
whether  from  the  nature  of  the  wound  and  the  sense  of 
approaching  death,  the  woman  must  not  have  felt  and  known 
that  she  was  dying,  (b) 

The  defence  set  up  by  the  prisoner  being  that  the  woman  had 
first  cut  his  throat  and  then  her  own  with  a  razor  she  had 
borrowed  from  him  professedly  for  another  purpose,  a  curious 

auestion  of  circumstantial  evidence  arose  as  to  whether  this  was 
le  truth  of  the  case,  or  the  converse  view  set  up  by  the 
prosecution  that  the  prisoner  had  first  cut  the  woman's  throat 
and  then  his  own.  The  statement  made  by  him  would,  therefore, 
have  been  very  material,  and  its  rejection,  as  it  turned  out,  nearly 
caused  a  miscarriage  of  justice.  The  doubt  of  the  prisoner's 
guilt  was  indeed  removed  by  the  fact  that  the  deceased  ran  out  to 
make  complaint  or  outcry,  and  the  fact  that  the  razor  was  found 
under  his  body,  and  under  his  hand, — almost  in  his  hand — for  the 
marks  of  his  fingers  were  upon  it,  and  it  was  evident  that  he  had 

(a)  The  question  whether  on  such  evidenoe  the  woman  must  not  hare  known  she 
was  dying  was  not  discussed  and  considered. 

(6)  In  the  case  of  R.  v.  Ckary  (2  Fos.  &  Fin.  853)  Erie,  O.J.  asked  as  to  what  the 
deceased  said,  and  finding  that  what  he  said  showed  that  he  did  not  think  he  should  die, 
he  then  said  he  could  not,  in  the  face  of  that  evidence,  presume  from  the  nature  of  the 
wound  (a  shot  wound  through  the  chest)  that  he  knew  he  was  dying.  But  here, 
there  being  nothing  to  the  contrary,  the  sense  of  impending  death  might  be 
inferred  from  the  nature  of  the  wound  itself  as  showing  that  the  woman  must  have 
felt  she  was  dying;  at  all  events,  the  surgeon  might  have  been  of  that  opinion,  and  it 
is  a  question  of  fact,  and  to  some  extent  one  for  skill  and  experience. 
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held  it  in  his  hand,  and  that  his  hand  had  only  just  relaxed  its  R*>. 

grasp  with  the  weakness  caused  by  loss  of  blood.  Bhdinofibj). 

Cockburn,  C.J.;  in  samming  up  the  case  to  the  jury,  pressed   

both  these  facts  upon  their  attention,  especially  the  first,  pointing  1879. 

out  that  it  was  the  deceased  woman,  not  the  prisoner,  who  ran  rr 

out,  as  though  to  make  outcry  or  complaint,  (a)  Delation. 

Verdict,  Guilty  ;  Sentence,  Death,  (b) 


(a)  Thus,  curiously  enough,  making  indirect  use  of  the  very  piece  of  evidence 
formally  rejected,  but  which  could  not  virtually  be  excluded ;  for  it  was  of  course 
necessarily  in  evidence  that  the  woman  ran  out  and  said  something,  pointing  to  the 
house  where  the  prisoner  was,  and  no  one  could  doubt  that  she  came  out  to  make 
complaint  or  outcry. 

(6)  There  was  a  strong  movement  in  favour  of  the  prisoner,  on  the  ground 
that  the  woman's  statement  had  been  rejected,  and  that  it  might  have  been 
in  his  favour,  or  that  its  falsehood  might  have  been  shown ;  and  if  the 
circumstances  had  been  less  conclusive  it  is  possible  the  movement  might  have 
been  successful  The  prisoner,  however,  was  executed;  but  there  was  con- 
siderable discussion  on  account  of  the  rejection  of  the  evidence,  and  it 
must  not  be  presumed  that  the  question  should  be  discussed  upon  the  suppo- 
sition that  the  statement  is  inimical  to  the  accused,  for,  supposing  it  to  be  in  hia 
favour,  the  objection,  if  valid,  would  equally  apply.  In  the  present  case  the  words 
sworn  to  on  the  depositions  were,  u  See  what  Harry  has  done !  "  which,  as  the  Lord 
Chief  Justice  said,  would  probably  have  been  fatal  to  the  prisoner ;  but  suppose  they 
had  been,  "  See  what  he  has  driven  me  to ! "  they  would  have  been  sufficient, 
probably,  to  secure  an  acquittal  And  it  was  impossible  to  Bay  what  on  cross- 
examination  the  words  might  have  appeared  to  be.  Mr.  Pitt  Taylor,  the  author  of 
the  well  known  Treatise  on  the  Law  of  Evidence,  publicly  impugned  this  ruling, 
and  published  a  letter  in  the  Times,  pointing  out  that  it  was  contrary  to  the  doctrine 
laid  down  in  decided  cases,  and  that  what  was  aaid  by  a  person  on  the  instant,  and 
in  consequence  of  something  first  done  to  her  might  partly  be  considered  as  part  of 
the  res  gtstce,  as  much  so  as  if  uttered  an  instant  before,  while  it  was  being  done. 
And  a  barrister  present  at  the  trial  also  wrote,  pointing  out  that  according  to  the 
doctrine  laid  down  nearly  a  century  ago,  and  not  at  all  impugned  in  JReg.  v.  Cleary, 
the  statement  was  clearly  admissible  as  a  dying  declaration,  as  the  natural  and  irre- 
sistible inference  was  that  the  woman  must  have  felt  and  known  she  was  dying. 
Cockburn,  G.J.  published  a  pamphlet  in  answer,  in  which  he  contended  that  as  to  a 
dying  declaration  it  was  for  him  to  decide  whether  it  was  made  under  the  sense  of 
impending  death,  and  that  as  to  res  gestce  the  "  transaction  "  was  completed.  Mr.  Pitt 
Taylor  replied  in  a  pamphlet  upholding  his  original  opinion.  In  fairness  to  the  Lord 
Chief  Justice,  it  should  be  stated  that  certainly  the  ruling  of  Erie,  C.J.,  'm\Reg.  v. 
Clean/,  had  been  understood,  or  misunderstood,  as  adverse  to  the  reception  of  such  a 
statement,  and  he  was,  as  he  said,  apprehensive  of  the  risk  of  a  failure  of  justice  if 
the  evidence  was  admitted,  and  held  admissible.  But  that  was  a  very  different  case, 
and  in  that  case  Erie,  C.J.  heard  the  evidence,  and  so  did  Denman,  J.  in  Beg.  v. 
Morgan,  ante,  p.  337. 
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CROWN  COURT. 

Maidstone  Winter  Assizes,  1879. 

(Before  Cockbton,  C.J.) 

Reg.  v.  Wb8ton.  (a) 

Murder  or  manslaughter — Death  caused  by  shot  from  firearm 
—Evidence  of  self-defence — Admissibility  of  prisoner's  state- 
ment by  counsel — Justification — Danger  of  violence,  or  reasonable 
apprehension  of  it. 

On  an  indictment  for  murder,  the  death  hairing  been  caused  by  shot 
from  a  gun  in  the  hands  of  the  prisoner,  evidence  of  former 
threats  by  deceased  of  deadly  violence,  with  words  and  circum- 
stances on  the  occasion  in  question  likely  to  provoke  similar 
threats,  received  as  evidence  of  danger  to  life,  or  serious  violence 
or  reasonable  apprehension  of  it,  on  the  occasion,  such  as  might 
excuse  or  justify  recourse  to  a  loaded  firearm  in  self-defence. 

Prisoner's  counsel  allowed  to  make  a  statement  on  the  part  of  the 
prisoner  to  show  that  the  trigger  of  the  gun  was  pulled  without 
the  intention  of  firing  it. 

The  use  of  such  a  weapon,  even  against  an  unarmed  man,  may  be 
excused  or  justified  not  only  by  necessity  for  defence  against 
death  or  serious  injury,  but  the  reasonable  apprehension  of  it. 

But  in  the  absence  of  such  necessity,  if  it  is  resorted  to,  and  is 
fired  even  accidentally,  it  is  manslaughter  ;  and  the  jury  having 
found  that  there  was  no  such  necessity,  but  that  the  gun,  being 
levelled  at  the  deceased  with  no  intention  of  discharging  it,  went 
off  by  accident. 

Held,  that  the  prisoner  was  guilty  of  manslaughter. 

rpHE  prisoner  was  indicted  for  the  murder  of  one  Drewry,  at 
a     Maidstone,  on  the  2nd  day  of  September  last. 

Prentice,  Q.C.,  and  Croft,  for  the  prosecution. 

Kingsford  and  Blade  Butler,  for  the  prisoner. 

The  prisoner,  who  was  a  volunteer,  had,  five  years  before  the 
occasion  in  question,  lodged  with  the  deceased,  who  was  married, 
and  had  several  children.    Four  years  before,  the  deceased  had 

(a)  Reported  by  W.  F.  Fixlasox,  Eeq.,  Bftrrist«r-a*-Law. 


CRIMINAL  LAW  CASES. 


347 


to  be  removed  to  an  asylum,  being  affected  by  a  form  of  melan-  Rao. 
choly  monomania  called  "  syphilitic  mania/1  arising,  as  the  ^mlm 

medical  man  stated,  from  a  delusion  that  he  was  suffering  from   * 

syphilis,  and  not  leading  to  violence,  but  producing  an  impres-  1879. 
sion  that  be  was  not  fit  to  cohabit  with  his  wife.  On  his  libera-  ^^^j^ 
tion  from  the  asylum,  after  the  lapse  of  four  months,  he  resumed  (nMau9*ter* 
cohabitation;  but  his  delusion  returned,  and  he  was  confined 
again  for  eleven  months.  During  this  period  the  prisoner  had 
become  criminally  intimate  with  the  wife,  who  had  a  child  by 
him;  and  when  her  husband  was  released  he  did  not  cohabit 
with  her,  and  expressed  great  anger  about  the  child,  and  uttered 
threats  against  them.  He  again  relapsed  into  his  monomania, 
and  was  again  sent  to  the  asylum,  where  he  remained  eight 
months,  coming  out  in  August.  At  this  time  his  wife  was  living 
in  a  house  in  Woollett-street,  Maidstone,  which  had  been  taken 
during  his  confinement  in  the  name  of  Weston,  the  prisoner, 
who  contributed  to  her  support,  he  himself,  however,  ostensibly 
living  at  another  place  in  Maidstone,  and  the  deceased  having 
his  meals  at  the  house  where  his  wife  lived,  though  he  slept 
elsewhere,  not  far  off.  It  appeared  that  there  had  been  an  agree- 
ment or  understanding  between  the  two  men  that  neither  of 
them  should  cohabit  with  the  wife  of  deceased ;  for  the  prisoner 
had  insisted  on  his  observing  an  agreement  not  to  molest  her, 
and  the  deceased  had  expressed  anger  on  finding  the  prisoner 
at  the  house.  The  prisoner  had  written  to  the  wife  a  letter  dated 
at  the  other  house,  where  he  was  supposed  to  reside,  in  these 
terms : 

It  appears  Drewry  keeps  paying  you  visits  at  Woollett-street,  the  premises  being 
near.  Yon  mast  know  that  I  cannot  think  of  allowing  you  any  more  money  unless  they 
are  discontinued  altogether.  Tou  must  therefore  see  to  it.  That  was  the  agreement ; 
that  he  would  leave  you  without  molesting  you  in  any  way  whatever.  You  will 
pleaae  let  me  know  what  you  intend  doing  at  your  earliest  convenience. 

It  appeared  that  this  letter  was  written  to  be  shown  to  the 
deceased,  as  the  wife  said  he  could  not  read,  and  she  did  in  fact 
show  it  to  him,  and  he  told  her  to  take  no  notice  of  it,  and  con- 
tinued to  have  his  meals  at  her  house  as  before.  Being  asked  if 
there  was  any  agreement  that  she  should  live  with  Weston,  she 
said  she  was  not  aware  of  any,  and  it  will  be  noticed  that 
the  prisoner  wrote  from  another  house.  On  the  Friday 
before  the  occasion  in  question  (she  stated)  her  husband,  the 
deceased,  coming  to  her  house,  found  Weston,  the  prisoner, 
sitting  there,  and  was  angry,  and  uttered  threats  against  him, 
and  against  them  both,  threatening  to  take  their  lives ;  and  on 
a  previous  occasion  he  had,  finding  Weston  there,  used,  she  said, 
similar  language,  threatening  to  lie  in  wait  for  him  and  kill  him, 
and  there  had  been  other  similar  threats  on  such  occasions,  but 
no  actual  violence  was  used.  It  appeared  that  on  one  occasion  ^ 
she  had  warned  the  prisoner,  in  consequence  of  something,  not 
to  use  his  weapon,  for  it  was  stated,  it  will  be  seen,  by  one  of 
the  witnesses  that,  on  finding  her  husband  shot,  she  said  to  the 
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Rn.      prisoner,  "  I  told  yon  hot  to  do  it ! "  and,  though  she  did  not, 
Wbtoh     B^e         recoUect  this,  she  did  not  deny  it,  and  she  said  the 

 *    prisoner  had  said,  "  I  will  not  be  the  first  to  lift  my  hand,  but  if 

1879.  Drewry  should  strike  me,  I  must  take  my  own  part.11  It  appeared 
Mcmdauahttr  *****  on  ^e  m  <laestion  the  prisoner's  rifle  was  in  the  front 
m  S  '  room  of  the  house  where  the  wife  of  deceased,  Mrs.  Drewry, 
lived,  and  that  it  was  loaded ;  and  she  stated  it  was  kept  there, 
and  it  appeared  that  the  box  of  service  cartridges  was  upstairs 
locked.  She  stated  that  she  did  not  know  whether  he  was  in  the 
habit  of  keeping  the  rifle  loaded,  and  she  also  stated  that  she  had 
seen  him  practising  loading  and  unloading  with  a  cartridge.  She 
did  not  state  that  she  had  seen  him  doing  so  that  day,  nor  when 
she  saw  him  doing  so  last,  nor  was  there  any  evidence  beyond 
the  prisoner's  statement  that  he  had  been  practising  at  the  butts 
that  day,  but  he  so  stated.  She,  however,  stated  that  she  had 
seen  the  rifle  in  the  front  room  when  she  went  out  in  the  afternoon 
on  the  day  in  question.  She  stated  her  husband  had  been  at  the 
house  as  usual  having  his  meals,  and  she  had  gone  out  and  re- 
turned ;  and  about  eight  o'clock  in  the  evening  of  the  2nd  day 
of  September  she  was  standing  at  her  door,  the  prisoner  having 
just  left  her  to  go  to  the  public-house  a  few  doors  higher  up  in 
the  street,  when  her  husband,  the  deceased,  came  up  to  her  and 
spoke  to  her,  asking  her  where  she  had  been,  &c.  She  at  once 
moved  to  the  door  of  her  next-door  neighbour,  and,  saying  she 
wanted  to  speak  to  her,  went  in  there,  her  husband  saying 
angrily,  "  Oh,  yes,  you  have  some  plan ! "  While  she  was 
talking  with  her  neighbour,  she  heard,  she  said,  some  one  in  her 
house,  who  probably  was  the  prisoner,  returning  with  the  beer ; 
and  it  appeared  that  he  must  have  locked  the  street  door,  for  a 
minute  later  she  said  she  found  it  locked,  and  it  was  opened 
to  her  by  him  from  the  inside.  It  appeared  that  he  went 
through  the  house  and  out  of  the  back  door,  probably — not 
finding  Mrs.  Drewry — in  search  of  her;  and  it  also  appeared 
that  the  deceased  had  gone  round  by  the  side  passage,  by  the 
side  of  the  neighbour's  house,  and  was  round  at  the  back  door, 
by  which  way  his  wife  could  have  got  back  into  her  house,  for  a 
few  moments  later  the  neighbour  heard  her  back  doorlatch 
raised,  and  heard  the  loud  voices  of  two  men  in  anger,  and  the 
neighbour,  going  to  her  back  door,  saw  Weston,  the  prisoner,  and 
Drewry,  the  deceased,  standing  there,  close  to  each  other,  in  the 
passage  at  the  backs  of  the  houses.  She  heard  Drewry  say  to 
Weston,  holding  up  his  finger,  "  Continue  to  live  with  my  wife," 
which  may  have  been,  "  I  find  you  continue  to  live  with  my 
wife,"  or,  as  the  prisoner's  counsel  suggested,  may  have  been  a 
threat  of  violence, "  If  you  continue  to  live  with  my  wife,"  in  which 
latter  view,  however,  the  threat  would  be  future  and  conditional. 
The  precise  words,  however,  she  did  not  hear,  but  it  will  be  seen 
that  the  prisoner  did  not  at  the  time  suggest  any  violence,  or 
threat  of  violence;  and  it  was  consistent  with  the  evidence,  as  the 
voices  of  both  were  heard  raised,  that  he  might  have  said  to 
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Drewry,  in  accordance  with  the  terms  of  his  letter,  that  Drewry  Rm. 
lad  no  business  there,  and  that  Drewry  might  have  answered, "  I  ^J^g 

liave  a  right  to  come  if,  or  as,  you  continue  to  live  with  my  wife/'   ' 

but  the  prisoner's  counsel  suggested  that  some  threat  of  violence  1879. 
preceded  the  words,  "continue  to  live  with  my  wife."  The  M  "T~ ' 
witness  stated  that  Weston  ran  quickly  into  Mrs.  Drewry's  house ;  aM  *9 
be  went  so  quickly,  however,  she  said,  that  she  did  not  actually 
see  him  enter  the  house,  and  the  deceased  followed  her.  She 
went  back  into  her  own  house,  and  went  through  to  her  front 
door,  and  as  she  got  to  it,  in  a  few  seconds,  she  heard  the  report 
of  a  gun,  and,  looking  out,  saw  Mrs.  Drewry,  who  had  run  out, 
trying  to  get  in  at  her  front  door,  which,  however,  was  fastened 
from  the  inside ;  but  being  opened  by  the  prisoner  she  went  in  and 
found  in  the  back  room  her  husband  lying  dead,  his  feet  towards  the 
front  room,  where  the  rifle  was  kept,  his  head  backwards  towards 
the  cellar,  the  rifle  leaning  against  the  door  between  the  two 
rooms.  A  witness  stated  that  she  said  to  the  prisoner,  "  What 
have  you  done  ?  I  told  you  not  to  do  it,"  and  this  she  did  not 
deny,  although  she  said  she  "  did  not  recollect  it."  When  the 
police  came  they  found  the  clothes  of  the  deceased  burning,  showing 
that  the  weapon  had  been  held  close  to  his  person,  and  the 
surgeon  stated  that,  from  the  wound,  he  must  have  died  on  the 
instant.  The  prisoner  said,  "  I  did  it ;  I  had  had  some  drink." 
He  did  not  say  anything  of  threat  or  violence,  and  the  police  saw 
no  trace  of  a  struggle ;  and  as  already  stated,  only  a  few  seconds 
elapsed  between  the  moment  when  the  two  men  entered  the  house 
together,  and  the  sound  of  the  report,  and  the  deceased  appeared 
to  have  been  shot  in  the  back  room,  the  rifle  being  kept  in  the 
front.  The  police  stated  that  when  the  prisoner  said  he  did  it, 
she  said  to  him,  "  Why  did  you  do  it  ?  I  know  he  had  threatened 
you,  but  you  had  better  have  let  him  knock  your  head  off  than 
do  it."  The  cartridge  case  found  in  the  rifle  was  not  one  which 
could  have  been  served  out  during  the  last  year.  When  the 
prisoner  was  charged  with  shooting  at  and  killing  the  deceased 
he  made  no  answer  at  first ;  but  then — according  to  the  evidence 
of  the  police — said  he  had  been  at  the  rifle  butts  that 
day,  and  had  expended  all  his  service  ammunition,  and  was 
allowed  to  purchase  private  ammunition ;  that  he  had  the  rifle  in 
his  hand  and  put  a  cap  upon  it,  and  the  gun  went  off;  but  this,  it 
was  suggested  by  his  counsel  could  not  have  meant  a  percussion 
cap,  as  it  was  not  a  percussion  rifle,  and  that  what  he  must  have 
said  was  that  as  there  was  a  snap-cap  on  he  thought  it  would  not 
go  off,  even  when  the  trigger  was  pulled,  and  pulled  the  trigger 
under  that  notion,  which  was  the  defence  now  set  up. 

Evidence  was  given  for  the  prosecution  that  though  the 
prisoner,  being  a  volunteer,  was  allowed  to  take  his  rifle  home, 
he  had  no  right  to  have  ball  cartridge  there,  and  it  did  not  appear 
that  he  was  at  drill  that  day.  The  gunsmith  proved  that  the  rifle 
seemed  to  have  been  used  more  than  once  since  last  cleaned. 

Prentice,  for  the  prosecution,  pointed  out  that  there  was  no 
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Baa.  evidence  of  any  straggle  or  violence,  or  even  of  any  menace 
Wbrom     °^  v^°^ence  on  ^e  occasion;  and  that  on  the  contrary  all  the 

 "    evidence  tended  to  disprove  it,  for  the  police  saw  no  signs  of  a 

1879.  straggle,  and  the  prisoner  did  not  suggest  it  at  the  time,  and 
MaMkatahtcr  ^deed  *nere  was  n0  time  for  it,  as  the  witness  stated  that  only  a 
"  few  seconds  intervened  between  her  seeing  the  two  men  go 
into  the  house  and  her  hearing  the  report  of  the  gun ;  and  he 
suggested  that  the  prisoner,  angry  at  seeing  the  deceased  there, 
had  gone  quickly  into  his  house  into  the  front  room,  where  his 
loaded  rifle  was,  in  order  to  ose  it  against  the  deceased,  and  had 
met  him  in  the  back  room  and  shot  him  dead  with  it. 

Cockbuen,  C.J.  said  he  saw  no  evidence  of  it. 

Prentice  suggested  that  the  fact  that  only  a  few  seconds 
intervened  between  the  men  going  into  the  house  and  the  report 
of  the  gun,  and  the  fact  that  the  gun  was  kept  in  the  front  room, 
and  that  the  deceased  was  shot  in  the  back  room,  and  that  the 
gun  was  held  so  close  to  him  as  to  set  his  clothes  on  fire,  and 
that  he  must  have  fallen  dead  instantly  on  the  spot,  went  to 
prove  that  the  prisoner  must  have  gone  at  once  to  the  rifle, 
brought  it  into  the  back  room,  and  there  met  the  deceased  and 
shot  him  dead  without  any  struggle  or  violence ;  and  even  had 
there  been  any  threat  of  violence,  of  which  he  said  there  was  no 
evidence,  and  which  therefore  was  never  suggested,  still,  as  the 
deceased  was  unarmed  there  was  nothing  to  excuse  the  use  of  a 
deadly  weapon,  or  to  reduce  the  crime  to  manslaughter. 

Kingsford,  for  the  defence,  regretted  that  he  could  not  give 
the  prisoner's  account  of  the  matter,  upon  which 

Cockbuen,  C.J.  said  he  might  do  so,  as  the  prisoner's  counsel 
were  in  place  of  the  prisoner,  and  entitled  to  say  anything 
which  he  might  say,  for  which  he  would  be  entitled  to  considera- 
tion and  credence  if  consistent  with  the  rest  of  the  evidence. 
Upon  this 

Kingsford  stated  to  the  jury  that  the  prisoner  had  been  in 
the  habit  of  practising  loading  and  unloading  his  rifle  with  a 
cartridge,  and  had  left  the  cartridge  in  it ;  that  on  this  occasion  the 
deceased  had  threatened  him,  that  he  had  fled  from  apprehended 
violence,  and  that,  forgetting  that  the  rifle  was  loaded,  he  raised 
it  against  him,  not  intending  to  fire,  but  only  to  frighten  him — 
the  snap-cap  being  on — by  the  noise  of  uncocking  the  gun  ;  that 
the  deceased  laid  hold  of  the  end  of  the  frame,  that  in  the 
struggle  the  "  snap-cap11  fell  off,  and  that,  pulling  the  trigger  to 
snap  the  hammer  again,  the  weapon  went  off. 

Cockbuen,  C.J.,  in  summing  up  the  case  to  the  jury,  adopted  the 
view  of  the  evidence  which  the  prisoner's  counsel  had  suggested, 
and  enforced  it  strongly  upon  the  jury,  reminding  them  of  the 
previous  threats  of  the  deceased  to  kill  the  prisoner,  and  to  lie  in 
wait  for  him  in  order  to  do  it,  and  telling  them  that  he  had  no  doubt 
the  deceased  had,  on  the  occasion  in  question,  entertained  very 
violent  feelings  against  the  prisoner,  who  might  naturally  dread 
his  violence,  and  he  represented  the  prisoner  as  "  flying  from  a 
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man  enraged,  infuriated,  and  mad/'  who  bad  previously  threatened  Rig. 
his  life,  and  in  all  probability  had  done  so  on  this  occasion ;  and  wbron 
he  told  the  jury  that  if,  nnder  such  circumstances,  the  prisoner  ***o|r- 
resorted  to  the  gun  in  order  to  defend  himself  from  serious  1879. 
violence,  or  under  a  reasonable  apprehension  of  it,  and  so  used  luZak* 
it  in  necessary  self  defence  he  would  be  justified.  If,  he  said,  the  antUm9  er- 
prisoner  fired  the  gun  at  the  deceased  really  in  anger,  or  intending 
to  take  the  opportunity  to  be  rid  of  him  on  account  of  his  wife, 
it  would  be  murder;  but  if  the  prisoner  resorted  to  the  gun  in 
self-defence,  against  serious  violence  or  in  the  reasonable  dread 
of  it,  it  would  be  justifiable,  and  that  even  if  there  was  not  such 
violence,  or  ground  for  the  reasonable  apprehension  of  it,  yet  that 
if  the  conduct  of  the  deceased  naturally  led  him  to  apprehend  it 
and  deprived  him  of  his  self-control,  or  if  an  assault,  though 
short  of  serious  injury,  was  committed  on  the  prisoner,  then  it 
would  be  manslaughter ;  and  in  conclusion  he  left  to  the  jury 
these  questions  in  writing : — 1.  Was  the  discharge  of  the  gun 
intentional  or  accidental  ?  (a)  If  intentional,  was  it  from  ill- 
feeling  to  Drewry,  or  desire  to  get  rid  of  him  on  account  of  his 
wife  ?  in  which  case  it  would  be  murder,  (b)  If  it  was  not  so 
done,  was  it  done  by  the  prisoner  in  self-defence,  and  to  protect 
himself  from  death  or  serious  bodily  injury  intended  towards  him 
by  the  deceased ;  or  (c)  from  the  reasonable  apprehension  of  it 
induced  by  the  words  and  conduct  of  the  deceased,  though  the 
latter  may  not,  in  fact,  have  intended  death  or  serious  injury  f 
(d)  If  not  so,  was  it  done  after  an  assault  made  by  the  deceased 
on  the  prisoner,  though  short  of  an  assault  calculated  to  kill  or 
cause  serious  bodily  injury?  or  (e)  Was  it  done  under  such  a 
degree  of  alarm  and  bewilderment  of  mind,  caused  by  the  con- 
duct of  the  deceased,  as  to  deprive  the  prisoner  for  the  time  of 
his  reason  and  power  of  self-control  ?  or  (/),  Was  the  effect 
of  the  language  and  conduct  of  the  deceased  such  as  to  provoke 
the  angry  passions  of  the  prisoner  so  as  to  deprive  him  of  his 
reason  ana  power  of  self-control  f  2.  If  the  discharge  of 
the  gun  was  accidental — in  which  case  the  prisoner  cannot  be 
convicted  of  murder,  but  may  be  of  manslaughter — (a)  was  the 
gun  levelled  by  the  prisoner  at  the  deceased  in  self-defence  against 
an  attack  of  the  deceased,  endangering  life  or  limb,  or  reason- 
ably apprehended  by  the  prisoner  as  likely  to  do  so,  in  either  of 
which  cases  the  prisoner  would  be  entitled  to  acquittal  f  or  (6), 
Was  the  gun  levelled  by  the  prisoner  at  the  deceased  unneces- 
sarily under  the  circumstances,  but  without  the  intention  of  dis- 
charging it,  in  which  case  it  would  be  manslaughter. 

The  jury  found  the  prisoner  guilty  of  manslaughter;  and  being 
asked  on  what  view  of  the  case  they  found  the  verdict,  they 
said,  on  account  of  the  deceased  following  the  prisoner  to  his 
house,  and  the  gun  being  fired  so  shortly  afterwards  that  it 
might  have  been  done  in  self-defence,  or  might  have  gone  off 
accidentally. 

Cockbubn,  G.J.  explained  to  them  that  this  was  indeterminate, 
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for  that  if  it  was  fired  in  self-defence  against  serious  violence 
Wwton.    ^tended  by  the  deceased  (a),  he  would  be  entitled  to  an  absolute 

  *    acquittal;  and,  repeating  his  direction,  he  desired  them  to 

1879.      reconsider  their  verdict,  which  they  did. 
Manslaughter.     ^e  3^7  eventually  returned  this  written  finding :  That  the 
'  gun  was  levelled  at  the  deceased  unnecessarily  under  the  circum- 
stances, but  without  any  intention  of  discharging  it,  and  that 
it  went  off  accidentally. 

Cocksubn,  C.J. — That  would  amount  to  a  verdict  of  man- 
slaughter.   Do  you  intend  that  f 
The  jury. — Yes. 

Cockbuen,  C.J. — On  the  ground  that  though  the  prisoner  had 
no  intention  of  discharging  the  gun,  yet  that  his  levelling  it  at 
the  deceased  was,  under  the  circumstances,  unnecessary  f 

The  jury. — Yes. 

Verdict — Ouilty   of  manslaughter.     Sentence— Six 
months'  imprisonment  with  hard  labour. 

(a)  The  direction  wu  in  writing,  and,  as  here  given,  was  copied  from  the  writing. 
It  was,  therefore,  carefully  considered,  and,  on  account  of  the  experience  of  the  Lord 
Chief  Justice,  is  of  importance.  It  most,  however,  be  carefully  understood  as  to  the 
latter  part  of  it  with  reference  to  such  a  state  of  facts  as  he  supposed  to  exist,  only  a 
state  of  such  extreme  alarm  arising  from  a  sense  of  imminent  danger  to  life,,  as  quite 
deprived  the  prisoner  of  the  power  of  reflection,  and  irresistibly — almost  unconsciously 
— impelled  him  to  pull  the  trigger.  It  must  not  be  supposed  that  the  Lord  Chief 
Justice  intended  to  lay  down  anything  contrary  to  the  law  laid  down  in  many  cases — 
that  even  a  blow  in  self-defence  will  not  excuse  or  even  reduce  to  manslaughter  the 
instant  recourse  to  deadly  murderous  violence  causing  death.  Thus  Parke,  B. :  "  If  a 
person  receives  a  blow  and  immediately  revenges  it  with  any  instrument  that  he  may 
happen  to  have  in  his  hand,  the  offence  will  only  be  manslaughter,  provided  the  blow 
is  to  be  attributed  to  the  passion  of  anger  arising  from  that  provocation.  But  the 
law  requires  two  things :  that  there  should  be  that  provocation,  and  that  the  fatal  blow 
should  be  clearly  traced  to  the  influence  of  passion  arising  from  that  provocation. 
If  you  see  that  a  person  denotes  by  the  manner  in  which  he  avenges  a  previous  blow 
that  he  is  not  excited  by  a  sudden  transport  of  anger,  but  under  the  influence  of  that 
wicked  disposition,  that  bad  spirit  which  the  law  terms  malice,  in  the  definition  of 
wilful  murder,  then  the  offence  would  not  be  manslaughter.  And  so  if  you  find  that 
before  the  stroke  is  given  there  is  a  determination  to  punish  any  man  who  gives  a  blow 
with  such  an  instrument  as  the  one  which  the  prisoner  used ;  because,  if  you  are 
satisfied  that  before  the  blow  was  given  the  prisoner  meant  to  give  a  wound  with  such 
an  instrument,  it  is  impossible  to  attribute  the  giving  such  a  wound  to  the  passion  of 
anger  excited  by  the  blow,  and  no  man  who  was  under  proper  feelings,  none  but  a 
bad  man  of  a  wicked  and  cruel  disposition,  would  really  determine  beforehand  to  resent 
a  blow  with  such  an  instrument (/fcx  v.  Thomas,  7  0.  &  P.  818-19.)  This,  no  doubt, 
was  intended  to  be  conveyed  and  implied  in  the  direction  with  the  present  case,  that 
if  the  prisoner  intentionally  fired  the  gun  not  from  such  alarm  as  suggested,  but  on 
account  of  ill-will,  then  the  act  was  murder.  The  jury  in  their  verdict  negatived  the 
state  of  alarm  suggested,  but  also  negatived  intention,  and  found  that  the  gun  went  off 
by  accident 
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MIDLAND  CIRCUIT. 

Nottingham  Wintbr  Assizes. 

November,  1879. 

(Before  Mr.  Justice  Lush.) 

Reg.  v.  Stafford,  (a) 

Winter  Assize  Acts,  1876  and  1877 — Prisoner  on  bail — Not  in 
custody  at  the  time  of  holding  of  the  assize — Bight  to  be  tried 
— Order  in  Council,  1879. 

The  Orders  in  Council,  of  Aug.  1879,  made  in  pursuance  of  the 
Winter  Assizes  Acts,  1876  and  1877,  declare  which  counties  are 
to  be  united  for  the  purpose  of  holding  a  Winter  Assize,  and  in 
each  instance  enacts  that,  t€  Nothing  in  this  Order  shall  authorise 
the  trial  or  require  the  attendance  at  the  said  winter  assizes 
for  the  said  winter  assize  county  of  any  prisoner  who  shall  have 
been  admitted  to  bail,  and  who  shall  not  at  the  time  of  the 
holding  of  such  winter  assizes  for  the  said  winter  assize  county 
be  in  custody" 

Held,  that  a  prisoner  who  had  been  admitted  to  bail,  and  who 
surrendered  after  the  opening  of  the  commission,  was  not  in 
custody  "at  the  time  of  the  holding  of  the  assizes,"  and  could 
not  therefore  be  tried. 

In  order  to  entitle  himself  to  be  tried  he  should  have  surrendered 
before  the  opening  of  the  commission. 

THE  PRISONER  had  been  committed  for  trial  on  a  charge 
of  embezzlement.   He  had  been  liberated  on  bail,  and  now 
applied  to  have  his  trial  taken  at  the  present  assizes. 

The  assizes  were  on  this  occasion  held  at  Nottingham  for  the 
united  counties  of  Nottingham  and  Lincoln,  under  the  Winter 
Assizes  Acts,  1876  (39  &  40  Vict.  c.  57)  (6)  and  1877  (40  &  41 

(a)  Reported  by  Gilbert  G.  Kennedy,  Esq.,  Barrister-at-Law. 

(6)  The  Winter  Assizes  Act,  l£76  (39  &  40  Vict.  c.  57\  by  sect  2,  enacts  as 
follows :  44  Where  it  appears  to  Her  Majesty  that  by  reason  of  the  small  number  of 
prisoners  or  otherwise  it  is  usually  inexpedient  to  hold  separate  winter  assizes  for  any 
county,  it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  from  time  to  time  to 
provide  in  such  manner  and  subject  to  such  regulations  as  to  Her  Majesty  may  seem 
meet  for  all  or  any  of  the  following  matters : 

(1 )  For  uniting  such  county  for  the  purpose  of  winter  assizes  to  any  neighbouring 
county  or  counties ;  and 

(2)  For  the  appointment  of  the  place  or  places  at  which  winter  assizes  are  to  be 
held  for  such  united  counties,  with  power  to  direct  that  they  shall  be  held  at  different 
places  in  different  years ;  and 
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Rw>.      Vict.  c.  46),  and  Orders  in  Council  of  the  14th  day  of  August, 
&unoiD    1879,  duly  issued  in  pursuance  of  these  Acts,  and  published  in 
  *    the  London  Gazette  of  the  26th  day  of  August,  1879. 

1879. 

WinterAuiza    f^ie  ^  Council  was  as  follows : 

—Prisoner  on  The  London  Gazette, 

Tuesday,  Aug.  26,  1879. 
At  the  Court  at  Osborne  House,  Isle  of  Wight,  the  14th  day 
of  Aug.,  1879, 

Present — 

The  Queen's  Most  Excellent  Majesty  in  Council. 

In  pursuance  of  the  Winter  Assizes  Acts,  1876  and  1877,  Her 
Majesty  is  pleased,  by  and  with  the  advice  of  Her  Most 
Honourable  Privy  Council,  to  order  as  follows  : 

1.  The  County  ef  Lincoln,  the  County  of  Nottingham,  and  the  County  of  the 
City  of  Lincoln  shall,  for  the  purpose  of  the  next  Winter  Assizes  he  united  together 
and  form  one  county,  under  the  name  of  the  Winter  Assize  County  No.  4. 

2.  The  said  winter  assizes  for  the  said  .winter  assize  county  shall  he  held  at 
Nottingham. 

After  providing  for  the  duties  of  the  sheriffs,  Ac.,  the  costs 
and  expenses  and  other  matters: 

18.  Nothing  in  this  Order  shall  authorise  the  trial  or  require  the  attendance  at  the 
•aid  winter  assizes  for  the  said  winter  assizes  county  [Nottingham  and  Lincoln]  of 
any  person  who  shall  have  been  admitted  to  bail,  and  shall  not  at  the  time  of  the 
holding  of  such  winter  assizes  for  the  said  winter  assize  county  be  in  custody, 
unless  such  person  is  jointly  charged  with  another  person  in  actual  custody. 

The  commission  day  was  fixed  for  the  6th  day  of  November,  and 
on  the  evening  of  the  commission  day,  after  the  commission  had 
been  opened,  the  prisoner  went  to  the  governor  of  the  gaol  and 
offered  to  surrender  to  his  bail.  The  gaoler  declined  to  receive 
the  prisoner  into  custody. 

Garrett,  at  the  sitting  of  the  Court  on  the  7th  day  of  November, 
the  day  on  which  the  trials  commenced,  applied  to  have  the  case 
taken,  stating  that  the  prisoner  wished  to  be  tried. 

Lush,  J. — I  should  be  glad  to  accede  to  the  application,  but  I 
do  not  consider  I  have  any  power  to  do  so.  Last  night  I  was 
told  by  the  governor  of  the  gaol  that  the  prisoner  wished  to 

(8)  For  the  jurisdiction  of  the  court,  and  the  attendance,  jurisdiction,  authority, 
and  dutv  of  sheriffs,  gaolers,  officers  and  jurors  and  persons  ;  and 

(4)  For  any  matters  which  appear  to  Her  Majesty  to  be  necessary  or  proper  for 
carrying  into  effect  an  Order  in  Council  under  this  Aot. 

An  Order  in  Council  purporting  to  be  made  in  pursuance  of  this  Act  shall  be 
deemed  to  be  within  the  power  of  this  Act,  and  shall  while  it  is  in  force  hare  effect 
as  if  it  were  enacted  in  this  Act,  and  for  all  the  purposes  of  the  holding  of  the 
winter  assizes  the  counties  united  by  the  order  shall,  subject  to  the  provisions  of 
the  order,  be  deemed  to  be  one  county,  and  the  winter  assizes  held  in  and  for 
suoh  united  county  shall  be  deemed  also  to  be  held  in  and  for  each  of  the  con- 
stituent counties. 

8.  Her  Majesty  may  from  time  to  time  by  Order  in  Council  revoke,  alter,  or  add  to 
any  order  made  in  pursuance  of  this  Act. 

Every  Order  in  Council  made  in  pursuance  of  this  Act  shall  be  published  in  the 
London  Gazette,  and  laid  before  both  Houses  of  Parliament  within  one  month  after 
it  is  made,  if  Parliament  is  then  sitting,  and  if  not,  within  one  month  after  the 
then  next  meeting  of  Parliament 
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surrender  in  order  to  take  bis  trial,  bat  I  advised  that  unless  he  tow. 
was  in  custody  at  the  time  of  the  opening  of  the  commission,  he  ^jJ^q^ 

could  not  be  tried  at  these  assizes.    His  proper  course  would   

have  been  to  have  gone  before  a  magistrate  before  the  opening  1879. 
of  the  commission,  and  surrendered  to  his  bail,  and  caused  ^int^Auizet 
himself  to  be  received  into  custody.    The  commission  under  _ Prisoner  on 
which  the  present  assizes  are  held  is  not  for  the  county  of  bail. 
Nottingham,  but  for  the  united  counties  of  Nottingham  and 
Lincoln ;  and  it  is  issued  under  the  Winter  Assizes  Acts  and  the 
special  Orders  in  Council  made  in  pursuance  of  those  Acts.  Had 
the  commission  been  for  the  county  of  Nottingham  alone  it 
would  have  been  exempt  from  the  operation  of  this  Order  in 
Council,  and  would  have  been  under  the  old  practice,  by  which 
the  judge  could  take  the  trial  of  a  prisoner  on  bail. 

Oarrett. — There  is  nothing  in  the  Winter  Assizes  Acts  to  limit 
the  power  of  the  judge.  The  Order  in  Council  does  not  prohibit 
the  judge  from  trying  a  prisoner  on  bail ;  it  merely  does  not 
authorise  the  judge  to  take  the  trial  of  a  prisoner  on  bail,  nor 
requires  the  attendance  of  such  prisoner  unless  he  chooses. 

Lush,  J. — Such  an  interpretation  would  make  the  Order  in 
Council  unmeaning,  as  it  would  leave  the  law  the  same  as  before; 
and  in  no  case  could  the  judge  proceed  with  the  trial  of  a  prisoner 
not  in  attendance.  The  former  Order  in  Council  (a)  did  not 
contain  the  words  "  shall  require  the  attendance."  The  word 
"  authorise  "  appears  to  me  to  be  against  such  a  construction. 

Oarrett. — Those  words  may  be  treated  as  surplusage.  But  it 
is  not  necessary  that  the  prisoner  be  in  custody  before  the  open- 
ing of  the  commission,  the  "  time  of  holding  of  the  assizes "  is 
equivalent  to  "  during  the  assizes."  The  holding  of  the  assizes 
is  always  treated  as  one  continuous  sitting,  the  sentence  of  a 
prisoner  always  dates  from  the  first  day  of  the  assizes,  so  a 
surrender  during  the  holding  of  the  assizes  would  be  treated  as  a 
surrender  at  the  beginning  of  the  assizes. 

Casserly,  for  the  prosecution,  did  not  oppose  the  application. 

Lush,  J. — I  felt  the  difficulty  of  this  Order  in  Council. 
Originally  the  winter  assizes  were  held  for  separate  counties, 
and  then  only  in  the  case  of  counties  where  a  certain  number  of 
prisoners  were  awaiting  trial,  and  the  judge  was  not  required  to 
take  the  trial  of  prisoners  on  bail  unless  they  were  jointly  charged 
with  other  prisoners  not  on  bail;  it  was  within  the  discretion  of 
the  judge  to  take  such  trials  or  not.  Then  the  Winter  Assizes 
Acts  were  passed  and  counties  were  grouped  together.  The 
Order  in  Council  under  which  the  present  winter  assizes  for  these 
grouped  counties  are  held  states  that  "  nothing  shall  authorise  the 

(a)  The  previous  Order  in  Council  of  23rd  day  of  October,  1876,  which  was 
published  in  the  London  Gazette  of  the  27th  day  of  October,  1876,  was  as  follows : 
44  Nothing  in  this  order  shall  authorise  the  trial  at  the  winter  assizes  for  the  said 
winter  assize  county  [Nottingham  and  Lincoln]  of  any  person  who  shall  have  been 
admitted  to  bail,  and  shall  not  at  the  time  of  holding  of  such  winter  assizes  for  the 
said  winter  assize  county  be  in  custody,  unless  such  person  is  jointly  charged  with 
another  person  in  actual  custody. 
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Bn.      trial  or  require  the  attendance  of  any  person  who  shall  have  been 
STAjroRn.    ■d^tod  *°         &nd  shall  not  at  the  time  of  holding  of  such 

  winter  assizes  be  in  custody If  those  words  meant  "  any 

1879.      person  who  shall  not  during  the  holding  of  such  winter  assizes 
Wi*urAt»ze*     ^  cn&t°&y"  there  would  be  no  necessity  for  such  enactment, 
—Primmer  <m  because  that  was  the  old  practice.    I  should  be  glad  to  comply 
bail      with  the  application,  but  in  my  opinion  the  words  "  at  the  time  of 
the  holding  of  such  winter  assize11  must  be  construed  to  be  the 
time  of  opening  of  the  commission,  and  as  the  prisoner  was  not 
in  custody  at  that  time  I  have  no  power  to  proceed  with  his 
trial. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treasury. 
Solicitor  for  the  defence,  George  Belk,  of  Nottingham. 

[Noti. — The  prisoner  was  afterwards  tried  at  the  ensuing 
assizes,  held  at  Nottingham,  in  Jan.  1880,  and  acquitted.] 


NORTH-EASTERN  CIRCUIT. 
Durham  Autumn  Assizis,  1879. 
Saturday,  Nov.  1,  1879. 
(Before  Mr.  Justice  Bowbn.) 
Reo.  v.  Millie  and  others,  (a) 

Unlawfully  wounding — Conviction  for  misdemeanour  on  trial  for 
felony — 14  ^15  Vict.  c.  19,  s.  5. 

The  statute  14  8f  1 5  Vict.  c.  19,  s.  5,  only  applies  where  the 
indictment  alleges  a  felonious  cutting,  stabbing,  or  wounding. 

Upon  an  indictment  charging  a  felonious  shooting  with  intent  to 
do  grievous  bodily  harm,  and  doing  grievous  bodily  harm  with 
intent  to  do  grievous  bodily  harm,  it  is  not  competent  for  the 
jury  to  convict  of  unlawfully  wounding. 

JOHN  MILLER,  shooting  gallery  proprietor,  Thomas  Pordy, 
Michael  Handley,  and  John  Kelly,  were  charged  with 
feloniously  shooting  at  William  Hogarth  with  intent  to  do  him 
grievous  bodily  harm.  The  indictment  farther  charged  them 
with  doing  grievous  bodily  harm  to  the  said  William  Hogarth 
with  intent  to  do  grievous  bodily  harm. 

(a)  Reported  by  Righabd  Luck,  Esq.,  BarriBter-*t-Law. 
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T.  0.  Granger  prosecuted. 

/.  L.  Walton  defended  Miller.  Vttt  *  AKD 

According  to  the  case  for  the  prosecution,  late  on  Saturday  others. 
night,  after  the  public-houses  had  been  closed,  a  large  crowd  was      — - 
assembled  outside  Miller's  shooting  gallery.     The  police  dis-  1879' 
persed  the  crowd,  and  the  prosecutor  and  his  brother,  who  were  Feloniously 
in  company  with  a  man  called  Graham,  went  away.    Graham  *f?°jin971 
remained  behind,  and  became  engaged  in  a  fight  with  one  of  the  ^wS^ 
prisoners.    Miller  urged  him  to  go  away.    Graham  still  refused, 
and  one  of  the  prisoners  threatened  to  shoot  him  if  he  did  not 
go  away.    Graham  dared  him  to  do  so,  and  made  a  snatch  at 
the  rifle  which  was  pointed  at  him.    The  rifle  (which  apparently 
was  not  loaded  with  ball)  was  discharged,  and  the  powder 
scorched  him  on  the  forehead.    Miller  then  closed  with  him,  and 
he  was  thrown  to  the  ground.    The  prosecutor  and  his  brother 
returned  to  the  rescue,  and  were  taking  him  away,  when  first 
the  brother,  and  then  the  prosecutor,  were  shot  down  in  quick 
succession  at  a  distance  of  eight  or  nine  yards  from  the  van.  / 
They  were  carried  home,  and  their  wounds  dressed,  and  the 
prosecutor  was  found  to  be  suffering  from  two  bullet  wounds  in 
the  back,  neither  of  which,  however,  were  dangerous. 

The  prisoners  were  apprehended  next  morning,  and  upon 
being  charged,  Miller  said,  "We  were  bound  to  shoot  to 
frighten  the  men,  or  they  would  have  killed  us,  and  broken  the 
van  in  with  stones.  I  did  not  expect  that  there  was  anything 
but  powder  in  the  rifles." 

Fordy  said,  "  I  shot  in  self-defence.    The  men  were  throwing 
stones  at  the  van." 

Handley  said,  "  I  fired,  but  I  did  not  expect  there  was  any- 
thing but  powder  in  the  rifles." 

Kelly  said,  "  Yes,  sir,  I  fired  also." 

For  the  defence  a  witness  was  called,  who  stated  that  the  crowd 
attacked  Miller  and  his  van  with  stones;  that  Miller  besought 
them  to  go  away ;  and  that  the  rifles  were  discharged  in  the  air, 
simply  to  frighten  away  the  crowd. 

Bowbn,  J.,  directed  the  jury  that,  if  the  prisoners  knew 
the  rifles  were  loaded,  and  fired  with  the  intention  of  hitting,  they 
would  be  guilty  of  the  felony ;  if  they  fired  recklessly,  knowing 
the  rifles  were  loaded,  but  without  the  intention  of  hitting,  then 
they  would  be  guilty  of  unlawfully  wounding ;  and  if  they  fired 
in  the  air,  not  knowing  the  rifles  were  loaded,  simply  to  frighten 
away  the  crowd,  then  they  must  be  acquitted  altogether. 

The  jury  found  the  prisoners  guilty  of  unlawfully  wounding 
under  great  provocation. 

J.  L.  Walton  submitted  that  upon  the  indictment  presented  to 
the  jury  it  was  not  competent  for  them  to  find  a  verdict  of 
unlawfully  wounding.  There  was  no  charge  of  cutting,  stabbing, 
or  wounding  alleged  in  the  indictment,  and  the  statute  of  14  4 
15  Vict.  c.  19,  s.  5,  which,  in  certain  cases,  enabled  a  jury  to 
convict  for  misdemeanour  on  a  trial  for  felony,  did  not  apply. 
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The  words  of  the  statute  were  as  follows  :  "  If,  upon  the  trial  of 
any  indictment  for  any  felony,  except  murder  or  manslaughter, 
where  the  indictment  shall  allege  that  the  defendant  did  cut, 
stab,  or  wound  any  person,  the  jury  shall  be  satisfied  that  the 
defendant  is  guilty  of  the  cutting,  stabbing,  or  wounding  charged 
in  such  indictment,  but  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  charged  in  such  indictment,  then  and  in 
every  such  case  the  jury  may  acquit  the  defendant  of  such  felony, 
and  find  him  guilty  of  unlawfully  cutting,  stabbing,  or  wounding, 
and  thereupon  such  defendant  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  convicted  upon  an  indictment 
for  the  misdemeanour  of  cutting,  stabbing  or  wounding."  The 
defendants  were  simply  charged  with  the  felonious  shooting,  and 
with  doing  grievous  bodily  harm  with  intent  to  do  grievous 
bodily  harm,  and  nowhere  was  it  alleged  in  the  indictment  that 
they  had  cut,  stabbed,  or  wounded  any  person.  The  jury  had 
found  the  prisoners  not  guilty  of  the  felony  with  which  they  were 
charged  in  tho  indictment,  and  they  must  be  acquitted. 

Bowen,  J.  (after  looking  at  the  indictment)  observed  that  it 
appeared  to  him  to  be  so  framed  as  to  omit  the  real  charge 
of  which,  in  his  opinion,  the  prisoners  were  guilty ;  he  would 
take  time  to  consider. 

Nov.  3. — Bowbn,  J.,  addressing  the  prisoners,  said  : — The 
jury  have  found  you  not  guilty  of  the  offence  with  which 
you  were  charged  in  the  indictment,  but  have  found  you  guilty 
of  unlawfully  wounding.  It  has  been  submitted  to  me  by  your 
counsel  that,  upon  this  indictment,  it  is  not  competent  for  the 
jury  to  find  you  guilty  of  unlawfully  wounding,  since  it  is  not 
alleged  in  the  indictment  preferred  against  you,  that  you  did 
cut,  stab,  or  wound  the  prosecutor.  I  have  carefully  considered 
the  point,  and  I  think  that  it  is  so,  and  you  must  all  be  dis- 
charged. 

Discharged  accordingly. 
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QUEEN'S  BENCH  DIVISION. 

November  19  and  20. 

(Before  Cockbttrn,  L.C.J.,  Lush  and  Manibty,  J.J.) 

Req.  v.  Sib  B.  Cabden.  (a) 

Libel — Criminal  information  before  justice — Evidence  of  truth  of 
libel— Lord  Campbell's  Act  (6  8f  7  Vict.  c.  96,  sects.  4,  5,  6)— 
Russell  Ourney's  Act  (30  $  31  Tic*,  c.  35). 

Z7pon  £ hearing  of  a  criminal  information  for  libel  under  sect.  6 
of  Lord  Campbell's  Act,  a  magistrate  upon  the  preliminary 
inquiry  has  no  jurisdiction  to  hear  evidence  relating  to  the  truth 
of  the  libel,  or  to  any  other  justification.  If  publication  of  the 
libel  is  proved  he  is  bownd  to  commit. 

A.  was  summoned  before  a  magistrate  for  having  unlawfully  and 
maliciously  published  a  defamatory  libel  of  and  concerning  one 
B.  When  before  the  magistrate,  A .  proposed  to  prove  the  truth 
of  all  the  averments  contained  m  the  libel,  not  only  by  cross* 
examination  of  the  prosecutor,  but  by  calling  evidence  in  support 
of  the  truth  of  the  entire  libel. 

Held,  that  the  magistrate  had  no  jurisdiction  to  determine  whether 
the  libel  was  true  or  not,  as  the  defence  of  the  trxdh  of  the  libel 
could  only  be  raised  under  Lord  Campbell's  Act,  and  under  the 
conditions  imposed  by  that  Act ;  and  that  before  evidence  of  the 
truth  of  a  libel  can  be  taken  there  must  be  an  indictment  and  a 
plea  to  it  such  as  to  satisfy  the  exigency  of  the  statute. 

Beg.  v.  Townsend  (10  Cox  0.  C.  356 ;  4  F.  $  F.  1089)  followed. 

THIS  was  a  rale  nisi,  calling  upon  Sir  Robert  Carden,  an 
alderman  and  magistrate  of  the  city  of  London,  and 
Edward  Lawson  Levy,  the  prosecutor,  to  show  cause  why  a 
mandamus  should  not  issue  commanding  Sir  R.  Carden  to  receive 
certain  evidence  in  cross-examination  of  the  prosecutor  and  of 
his  witnesses  on  the  hearing  of  a  certain  information  or  com- 

Elaint  for  libel  preferred  by  Edward  Levy  Lawson  against  Henry 
labouchere  and  Charles  Wyman  and  another. 
The  information  charged  the  publication  by  the  defendants  of 
a  defamatory  libel  under  the  6  &  7  Vict.  c.  96,  s.  5,  and  not  of 
maliciously  publishing  a  defamatory  libel,  knowing  the  same  to 
be  false,  under  sect.  4. 

(a)  Reported  by  A.  H.  Potsbr,  Esq.,  BarriBter-*t-Law. 


CRIMINAL  LAW  OASES. 


Rbo.  The  libel  was  published  in  a  newspaper  called  Truth,  of  which 

SibH.Oaboen  ^e  ^e^en(^an^  Labouchere  was  the  proprietor,  and  the  other 

  *  defendants,  Wyman  and  another,  the  printers.    The  libel  related 

1879.      to  the  conduct  of  the   prosecutor  in  the  management  of  the 
IAbeT^Com-  ^aity  Telegraph  newspaper,  of  which  the  prosecutor  was  a 
pkdnt  before  proprietor,  and  among  other  things  described  him  as  "  a  disgrace 
magistrate,    to  journalism."  The  defendant  Labouchere  proposed  to  justify  this 
by  calling  evidence.    Upon  objection  being  made,  the  magistrate 
refused  to  admit  such  evidence,  and  adjourned  the  hearing  in 
order  that  the  correctness  of  his  ruling  might  be  determined  by 
this  court. 

The  rule  was  granted  on  the  ground  that  the  proposed 
evidence  tended  to  prove — first,  that  the  said  alleged  libel  was 
not  a  false  and  defamatory  libel;  secondly,  that  it  was  a  fair 
commentary  on  a  public  man  in  a  matter  to  which  he  had  given 
public  prominence,  and  which  excited  public  interest ;  thirdly, 
that  the  alleged  libel  was  true  in  substance  and  in  fact ;  fourthly, 
that  it  was  for  the  public  benefit  the  alleged  libel  should  be 
published ;  fifthly,  that  it  was  not  published  with  a  knowledge 
that  it  was  false. 

It  was  stated  by  Sir  R,  Carden  on  affidavit — 

"  1 .  That  Henry  Labouchere  was  summoned  before  me  to 
answer  a  charge  of  having  unlawfully  and  maliciously  published 
a  defamatory  libel  of  and  concerning  one  Edward  Levy  Lawson, 
such  libel  being  contained  in  the  number  of  a  journal  called 
Truth,  bearing  date  the  9th  day  of  October,  1879. 

"  2.  Her  Majesty's  Attorney-General,  who  appeared  with  Mr. 
Poland  to  conduct  the  prosecution,  having  opened  matters  other 
than  the  publication  of  the  said  libel,  viz.,  questions  of  fact 
contained  in  the  said  libel,  and  examined  the  prosecutor  upon 
those  matters,  I  allowed  the  said  Henry  Labouchere  to  cross- 
examine  the  plaintiff  fully  on  those  matters. 

"4.  When  the  court  met  on  the  31st  day  of  October  Mr. 
Wildey  Wright,  who  appeared  as  counsel  for  the  printer  of  Truth, 
insisted  upon  his  right,  and  that  of  the  said  Henry  Labouchere, 
to  prove  the  truth  of  all  the  averments  contained  in  the  libel, 
not  only  by  cross-examination  of  the  prosecutor,  but  by  calling 
evidence  in  support  of  the  truth  of  the  entire  libel.  The  counsel 
for  the  prosecution  having  objected,  I  ruled  that,  as  in  the  case 
of  Reg.  v.  Townsend  it  had  been  laid  down  as  law  that  the  defen- 
dant in  a  charge  of  publishing  a  defamatory  libel  is  not  entitled 
to  give  evidence  of  the  truth  of  the  libel  before  the  magistrate, 
and  as  that  case  had  not  been  overruled  by  Ellissen  v.  The  Lord 
Mayor  of  London,  that  the  question  how  much  evidence  I  would 
receive  on  the  part  of  the  defence  on  the  averments  of  the  libel 
was  entirely  a  matter  within  my  discretion." 

By  Lord  Campbell's  Act  (6  &  7  Vict.  c.  96)  : 

Sect.  4.  And  be  it  enacted  that  if  any  person  shall  maliciously  publish  any  de- 
famatory libel  knowing  the  same  to  be  false,  every  such  person  being  convicted  thereof 
shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house  of  correction  for  any 
term  not  exceeding  two  years,  and  to  pay  such  fine  as  the  court  shall  award. 


CRIMINAL  LAW  0A8E8. 


361 


Sect  5.  And  be  it  enacted  that  if  any  person  shall  maliciously  publish  any  de-  Reo. 
famatory  libel,  every  such  person  being  convicted  thereof  shall  be  liable  to  fine  or  v 
imprisonment,  or  both,  as  the  court  may  award,  such  imprisonment  not  to  exceed  the  Sib  R.  Cardkn. 
term  of  one  year.   

Sect.  6.  And  be  it  enacted  that  on  the  trial  of  any  indictment  or  information  for  a  1879. 

defamatory  libel  the  defendant  having  pleaded  such  plea  as  hereinafter  mentioned,   

the  truth  of  the  matters  charged  may  be  inquired  into,  but  shall  not  amount  to  a  Libel  —  Corn- 
defence  unless  it  was  for  the  public  benefit  that  the  said  matters  charged  should  be  plaint  before 
published,  and  that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  such  magistrate. 
matters  charged  as  a  defence  to  such  indictment  or  information,  it  shall  be  necessary 
for  the  defendant  in  pleading  to  the  said  indictment  or  information  to  allege  the  truth 
of  the  said  matters  charged  in  the  manner  now  required  in  pleading  a  justification 
to  an  action  for  defamation,  and  further  to  allege  that  it  was  for  the  public  benefit 
that  the  said  matters  charged  should  be  published,  and  the  particular  fact  or  facts  by 
reason  whereof  it  was  for  the  public  benefit  that  the  said  matters  charged  should  be 
published,  to  which  plea  the  prosecutor  shall  be  at  liberty  to  reply  generally  denying 
the  whole  thereof ;  and  that  if  after  such  plea  the  defendant  shall  be  convicted  on 
such  indictment  or  information  it  shall  be  competent  to  the  court  in  pronouncing 
sentence  to  consider  whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated  by 
the  said  plea,  and  by  the  evidence  given  to  prove  and  disprove  the  same :  Provided 
always  that  the  truth  of  the  matters  charged  in  the  alleged  libel  complained  of  by 
such  indictment  or  information  shall  in  no  case  be  inquired  into  without  such  plea  of 
justification :  Provided  also  that  in  addition  to  such  plea  it  shall  be  competent  to  the 
defendant  to  plead  a  plea  of  not  guilty:  Provided  also  that  nothing  in  this  Act 
contained  shall  take  away  or  prejudice  any  defence  under  the  plea  of  not  guilty,  which 
it  is  now  competent  to  the  defendant  to  make  under  such  plea  to  any  action  or  indict- 
ment or  information  for  defamatory  words  or  libel. 

By  Russell  Gurney's  Act  (30  &  31  Vict.  c.  35),  s.  3 : 

And  whereas  complaint  is  frequently  made  by  persons  charged  with  indictable 
offences  upon  their  trial,  that  they  are  unable,  by  reason  of  their  poverty  to  call 
witnesses  on  their  behalf,  and  that  injustice  is  thereby  occasioned  to  them,  and  it  is 
expedient  to  remove  as  far  as  practicable  all  just  ground  for  such  complaint.  There- 
fore, in  all  cases  where  any  person  shall  appear  or  be  brought  before  any  justice  or 
justices  of  the  peace  charged  with  any  indictable  offence  .  .  .  such  justice  or  justices 
before  he  or  they  shall  commit  such  accused  person  for  trial,  or  admit  him  to  bail  shall, 
immediately  after  obeying  the  directions  of  sect.  18  of  11  &  12  Vict.  c.  42, 
demand  and  inquire  of  the  accused  person  whether  he  desires  to  call  any  witnesses ; 
and  if  the  accused  person  shall,  in  answer  to  such  demand,  call  or  desire  to 
call  any  witness  or  witnesses  such  justice  or  justices  shall,  in  the  presence  of 
such  accused  person,  take  the  statement  upon  oath  or  affirmation,  both  examination 
and  cross-examination,  of  those  who  shall  be  so  called  as  witnesses  by  such  accused 
person,  and  who  shall  know  anything  relating  to  the  facts  and  circumstances  of  the 
case,  or  anything  tending  to  prove  the  innocence  of  such  accused  person,  and  shall  put 
the  same  into  writing.  .  .  . 

The  Attorney- General  (Sir  J.  Holker,  Q.C.),  the  Solicitor- 
General  (Sir  H.  Giffard,  Q.C.),  Serjt.  Ballantine,  and  Poland 
showed  cause  against  the  rule. — The  Court  is  asked  to  exercise 
its  mandatory  power  over  a  magistrate  while  he  is  proceeding  in 
the  course  of  his  jurisdiction,  which  this  Court  does  not  do.  It  is 
impossible  for  the  Court  to  lay  down,  under  the  circumstances, 
what  evidence  the  magistrate  is  to  receive,  what  to  reject,  and 
what  weight  is  to  be  attached  to  the  evidence.  The  important 
question  here  is,  Is  the  magistrate,  upon  a  charge  of  libel  under  the 
5th  section  of  Lord  Campbell's  Act,  bound  to  receive  evidence 
to  show  that  the  libel  was  true,  or  that  it  was  published  in  the 
public  interest  ?  The  whole  question  turns  upon  the  construc- 
tion of  two  statutes — Lord  Campbell's  Act  (6  &  7  Vict.  c.  96) 
and  Russell  Gurney's  Act  (30  &  31  Vict.  c.  35).  Before  the 
first  of  these  Acts  was  passed  a  man  was  not  allowed  in 
criminal   proceedings  to  prove  the  truth  of  a  libel.  By 
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but  th*#*  are  fact*  material  to  the  issue,  and  the  issue  is  here 
wbttW  th/j  accused  shall  be  committed  and  held  to  bail.  The 
object  of  lUinwM  Ourney's  Act  is  only  to  enable  poor  persons 
accusal  of  offence*  before  the  magistrates  to  get  their  witnesses 
bound  over  to  appear  at  sessions  and  assizes  when  otherwise 
they  would  not  hare  been  able,  owing  to  their  poverty,  to  secure 
such  evidence.  It  is  clear  from  the  wording  of  the  Act  that 
thin  wn*  to  take  place  after  the  magistrate  had  made  up  his 
wind  to  commit.  The  object  of  the  Act  was  not,  as  the  defen- 
dant had  put  it,  to  perpetuate  the  testimony  given  before  the 

justices— nothing  of  the  kind  is  ever  mentioned  or  even  suggested 
n  tint  Act.  It  is  true  that  owing  to  some  misunderstanding 
Mr,  Kolkard,  the  editor  of  Starkie  on  Slander  and  Libel,  p.  592, 
4th  lulit,,  states  that  "  since  this  decision  (Ellissen  v.  Mayor 
nf  hut  don)  it  has  boon  the  practice  for  the  committing  magistrate 
to  take  tho  depositions  of  any  witnesses  tendered  on  the  part  of 
tho  dnfmulant,  whothor  in  support  of  the  justification  or  in  denial 
of  tho  publication."  The  learned  author  did  not  sufficiently 
distinguish  between  a  charge  brought  under  the  4th  section  of 
IjohI  Oampboll's  Act  and  a  charge  brought  under  the  5th  section, 
but  upon  comparing  tho  two  the  distinction  at  once  appears.  On 
thorn*  grounds  this  rule  should  be  discharged. 

(1or*t,  Q.U.  and  Brooke  Little,  for  Sir  R.  Carden,  did  not  argue. 
( \  HuMfill,         Wildey  Wright,  and  Macdonnell  in  support  of 
tho  rule.— lu  declining  to  hear  the  evidence  for  the  defence  the 
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magistrate  has  virtually  declined  to  hear  the  case.    The  defen-  Rao. 
dants,  therefore,  are  entitled  to  a  mandamus  to  compel  him  to  hear  gm  R 

the  case.    Precisely  the  same  course  was  taken  in  Ellissen  v.   

Mayor  of  London,  which  must  be  taken  to  have  overruled  Beg.  1879. 
v.  Townsend  (ubi  sup.).  Although  the  information  does  not  ^W^^Com 
charge  the  defendants  with  knowing  that  the  libel  was  false  under  pfaint  k/ore" 
sect.  4,  this  makes  no  difference,  as  a  count  may  be  added  to  the  magistrate. 
indictment  under  sect.  4.  The  magistrate  was  bound  to  hear  any 
evidence  tendered  with  regard  to  the  facts  and  circumstances  of 
the  case,  and  that  would  extend  to  the  truth  of  the  libel  when 
urged  as  a  justification.  Truth  was  before  Lord  Campbell's  Act 
a  defence  at  common  law  even  in  a  criminal  charge,  a  fact  that 
was  stated  by  the  Criminal  Law  Commissioners  in  their  report  in 
1833.  The  first  statute  relating  to  the  duties  of  the  magistrate 
is  2  &  3  P.  &  M.  c.  13.  There  it  was  enacted  that  the  magi- 
strate was  to  take  the  examination  of  the  accused,  and  of  the 
witnesses  as  to  the  offence,  and  the  facts  and  circumstances  of  the 
case.  The  duty  there  extended  not  only  to  the  offence,  but  to 
the  facts  and  circumstances  of  the  case  as  well.  This  view  was 
supported  by  the  decision  of  Fortescue,  J.  in  Bex  v.  Darby 
(Fortescue's  Rep.  143).  Again,  under  PeePs  Act  (7  Geo.  4, 
c.  64),  the  magistrates  were  even  in  cases  of  felony  to  hear 
evidence  on  both  sides.  [Cockburn,  C.J. — That  must  be  taken 
with  the  limitation  that  the  evidence  has  reference  to  the 
question  with  which  the  magistrate  has  to  deal — i.e.,  whether 
the  accused  should  be  sent  for  trial.]  We  contend  that  all  the 
evidence  should  be  heard.  Russell  Gurney's  Act  (30  &  31 
Vict.  c.  35,  s.  3)  gives  this  right ;  the  accused  may  call  any 
witnesses  who  are  cognisant  of  the  facts  or  circumstances  of  the 
case,  or  of  any  fact  tending  to  prove  the  innocence  of  the 
accused — the  facts  and  circumstances  there  spoken  of  must  be 
those  in  favour  of  the  accused,  as  well  as  those  in  favour  of  the 
prosecution.  It  may  be  of  the  utmost  importance  that  this 
evidence  should  be  taken,  as  at  the  trial  the  defendant  may  not  be 
able  to  get  it,  for  the  prosecutor  or  one  or  more  of  the  witnesses 
might  be  absent,  and,  although  the  magistrate  might  not  be  able 
to  determine  as  to  the  truth  of  the  libel,  still  he  might  hear  evi- 
dence on  the  point  which  would  be  useful  when  the  case  was  tried. 

Cockbubn,  C.J. — This  case,  no  doubt,  is  one  of  considerable 
importance ;  but  it  is  so  clear  to  my  mind  that  we  ought  not  to 
hesitate  in  at  once  discharging  the  rule.  The  application  for  a 
mandamus  was  one  of  a  startling  character.  We  have  certainly 
jurisdiction  where  a  magistrate  has  authority  to  hear  and  deter- 
mine a  matter  and  declines  to  exercise  his  jurisdiction,  by  the 
exercise  of  our  mandatory  authority  to  direct  him  to  hear  and 
determine.  But  here  the  whole  case  is  under  prosecution  and  is 
in  course  of  hearing,  and  we  are  asked  to  interfere  and  direct  the 
magistrate  as  to  the  course  he  is  to  pursue.  But,  although  we 
have  authority  to  grant  a  mandamus  to  the  magistrate  to  hear 
and  determine,  we  have  no  authority  to  control  the  magistrate  in 
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Jm*  tine  conduct  of  the  cuie,  or  to  prescribe  to  him  what  tmAauBt  he 
m*£  ********  or  reject.    It  k  a  very  uumakn  proceeding  to 

'J-      grant  a  t/tandumur  whiie  the  case  k  still  under  dsriiwaiiiii  'We 
are  not  ealied  upon  Vo  exercise  an  appellate  junsdunae — *hat  cm 
i^r~~  <  ^  only  be  exercised  after  the  case  hat  come  to  an  end.    We  are  not 
u/w  here  exercisiiig  such  a  jurisdiction.    We  are  catted  upon  to  mne 
*  livutidomu*  Vj  the  magistral*-  to  direct  him  to  take  a  ohtuhii 
course  whik  the  case  it  pending.    There  i&,  no  doubt,  the  case  of 
tb«;  M.uyvr  of  London  r.  EllU*?i*  to  show  that  where  the  magis- 
teate  Oeciinefc  Vj  exercise  jurisdiction  which  lie  poeacBses,  and  no 
obstructs  the  course  of  justice,  this  Court  will  interfere,  on  tike 
ground  that  he  ha*  not  "  heard  and  determined  the  case*'  in  the 
proper  legal  sense  of  the  phrase.    In  that  case  I  think  we  went 
to  the  uUuost  limit*  of  our  mandatory  jurisdiction,  and  I  should  he 
unwilling  to  extend  the  principle  to  any  case  not  dearly  within  it. 
Mat  it  is  said  that  the  magistrate  in  the  present  case  declined  to 
exercise  jurisdiction,  and  that  involves  the  question  whether  he 
had  jurisdiction  to  receive  this  evidence.    In  my  opinion  lie  had 
not,    \jkA  us  see,  first,  what  is  the  duty  and  province  of  the 
magistrate  when  a  party  is  brought  before  him  for  the  purpose  of 
being  committed  or  held  to  bail  on  a  particular  charge.  The 
duty  of  the  magistrate  is  to  determine  on  the  hearing  of  the 
evidence  for  the  prosecution,  and  if  evidence  is  adduced  on  the 
part  of  the  defence,  then  after  hearing  and  considering  the  whole 
evidence  to  decide  whether  there  is  a  case  on  which  the  accused 
ought  to  be  sent  to  trial.    It  is  no  part  of  his  duty  or  his  province 
to  try  the  case ;  be  is  only  to  say  whether  there  is  a  fit  case  on 
whi*;h  to  put  the  accused  on  his  trial.    In  my  opinion,  unless 
some  statutory  duty  is  imposed  upon  the  magistrate,  the  evidence 
before  him  must  be  confined  to  that  which  is  the  question  in  issue 
before  him,  and  if  he  exceeds  the  limits  of  that  inquiry  he 
exceed*  his  jurisdiction.    Now,  here  the  charge  is  one  of  libel. 
What  is  it  that  the  magistrate  had  to  inquire  into  ?   First,  he  had 
to  see  whether  the  written  matter  was  in  point  of  law  on  the  face 
of  it  a  libel ;  and,  secondly,  whether  the  publication  was  so  far 
brought  home  to  the  accused  that  he  ought  to  be  committed  for 
trial.    Jt  is  Maid  it  was  incumbent  upon  the  magistrate  to  receive 
evidence  to  show  the  truth  of  that  which  is  complained  of  as 
libellous.    I  meet  that  proposition  with  a  direct  negative.  By 
the  common  law  of  England,  independently  of  any  statutory 
enactment  found  in  Lord  Campbell's  Act,  the  law  as  it  was  settled 
prior  to  that  Act,  and  as  it  remains  still,  apart  from  that  Act, 
whatever  it  may  have  been  in  ancient  times,  the  truth  was  not 
a  defence  to  a  criminal  charge  of  libel.    It  therefore  can  only  be- 
come a  defeuoe  undor  the  statute,  and  it  became  a  defence  under 
that  Act  only  on  certain  statutory  conditions,  which  must  be 
oompliod  with.    The  magistrate,  independently  of  the  statute, 
clearly  could  not  have  received  the  evidence  unless  it  was  made 
obligatory  upon  him  to  do  so  for  some  collateral  purpose  under 
llussell  uurney's  Act.    By  the  common  law,  independently  of 
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statute,  the  magistrate  could  not  enter  into  the  inquiry.    But,  Reo. 
then,  Lord  Campbell's  Act  introduced  a  great  and  important     R  o'ARDKN 

alteration  and  innovation  in  our  law,  enabling  the  accused  to  1  

plead  and  enter  into  an  inquiry  as  to  the  truth  of  the  libel.  But  1879. 
under  that  Act  that  defence  does  not  arise  at  this  stage,  and  it  LihJ~Z  Com 
cannot,  therefore,  be  insisted  on  before  the  magistrate.  Suppose  piaint  bef™~ 
the  accused  had  succeeded  in  fully  showing  the  truth  of  the  libel,  magistrate. 
what  would  have  been  the  duty  of  the  magistrate  ?  He  would 
have  been  obliged  to  commit  or  to  hold  him  to  bail,  because 
the  matter  could  not  have  been  gone  into  at  that  time,  and  could 
only  be  used  for  the  purpose  of  defence  when  the  statutory 
conditions  had  been  complied  with,  and  they  cannot  be  complied 
with  at  this  stage  of  the  inquiry.  There  must  first  be  a  commit- 
ment or  holding  to  bail  upon  the  charge,  and  then  an  indictment 
found,  and  then  a  plea  to  it  such  as  will  satisfy  the  exigency  of 
the  statute,  for  until  there  is  such  a  plea  upon  the  record  no 
defence  can  be  rested  on  the  ground  of  truth.  How,  then,  can 
the  magistrate  enter  into  that  inquiry,  seeing  that  if  the  truth  be 
established  to  the  utmost  extent  desired,  still  he  must  commit, 
supposing  there  is  a  libel  and  that  the  publication  of  it  is 
sufficiently  brought  home  to  the  accused  ?  To  me,  it  is  abun- 
dantly clear  that  any  inquiry  into  the  truth  of  the  libellous  matter 
goes  beyond  the  province  of  the  magistrate,  and  is  wholly 
irrelevant  to  the  only  inquiry  it  is  competent  to  him  to  enter  into 
— that  is,  to  examine  whether,  apart  from  the  statutory  defence, 
which  can  only  be  raised  at  an  ulterior  stage  of  the  proceedings 
the  case  is  sufficiently  brought  home  to  the  accused.  In  my  view 
the  jurisdiction  of  the  magistrate  is  confined  to  the  inquiry 
whether  or  not,  on  a  proper  view  of  the  whole  evidence  the  case 
is  one  which  he  ought  to  send  to  trial.  If  the  case  is  one  which 
he  is  bound  to  send  to  trial,  and  the  defence  is  one  which  cannot 
be  raised  till  after  the  commitment,  and  after  an  indictment  and 
upon  plea  properly  pleaded,  it  is  clear  that,  as  the  defendant  has 
only  a  right  to  give  evidence  having  reference  to  the  issue 
before  the  magistrate,  the  magistrate  would  be  bound  to  reject 
evidence  going  beyond  it,  and  is,  therefore,  right  in  refusing 
to  hear  such  evidence.  But  then  it  is  said  that  though  the 
evidence  of  the  truth  of  the  matters  in  the  libel  would  not  be 
available  before  the  magistrate  with  a  view  to  induce  him  to 
decline  to  commit  the  defendant,  it  may  yet  be  received  with  a 
view  to  its  being  available  for  a  collateral  purpose,  that  is  for  the 
perpetuation  of  testimony.  But,  looking  to  the  statutes,  I  find 
no  reference  to  the  perpetuation  of  evidence  as  the  object,  though, 
incidentally,  the  perpetuation  of  the  evidence  is  a  great  advan- 
tage that  arises  from  the  procedure  established  as  to  the  taking 
of  evidence,  but  it  is  not  the  only  one,  for  other  important  advan- 
tages result  from  the  procedure.  In  the  first  place,  those  who 
have  to  frame  the  indictments  have  before  them  the  evidence 
contained  in  the  depositions,  and  are  thus  enabled  to  adapt  the 
indictment  to  the  precise  circumstances  of  the  case.    Then  the 


jadg*  has  the  advantage,  oetore  he  hears  ik  eodeace  at  the  trial, 
1m ft  *i«w  °*  i^^g  himseif  farauiar  wuh  (he  facta  and  circumstances  of 
lM"r-  the  owe-.    Again,  if  there  is  any  material  discrepancy  between 
1*79,      the  statements  of  the  witnesses  at  the  trial  and  the  statements 

 which  they  made  before  the  magistrate,  the  discrepancy  may 

•i—mUfwe  Y*toX*A  out,  and  so  the  evidence  may  be  shaken  Lastly, 
there  k  the  very  important  advantage  that,  if  the  witness  who 
baa  given  his  evidence  dies  oris  too  Si  to  attend  the  trial,  then  his 
testimony  may  be  used  in  the  form  of  the  written  deposition. 
Bat  all  this  is  only  incidental  to  the  mode  of  proceeding,  and  I 
find  nothing  in  the  statute  which  warrants  the  conclusion,  that 
because  of  these  advantages  the  magistrate  can  exceed  the  limits 
and  bounds  of  his  proper  jurisdiction  and  enter  into  an  inquiry 
which  is  beyond  the  question  whether  he  should  commit  or  hold 
to  bail.  I  see  nothing  in  the  statute  which  warrants  any  such 
inference.  Then  it  is  said  that  the  proposed  eridence  was 
receivable  to  show  that  the  alleged  libel  was  only  comment  on  the 
acta  and  conduct  of  a  public  man.  The  fallacy  of  such  an 
argument  is  so  transparent  that  it  is  hardly  worth  while  to  expose 
its  error.  It  is  true  that  if  the  comments  are  on  certain  facts 
not  in  themselTes  libellous — the  comments  which  might  otherwise 
be  libellous  may  assume  a  privileged  character,  being  founded 
upon  facts  not  in  themselves  libellous,  and  the  party  to  whom  they 
refer  being  a  public  man.  Suppose  a  person  states  a  series  of 
facta  true  in  themselves,  or  not  libellous,  of  a  public  man  who 
stands  as  a  candidate  before  a  constituency,  and  on  them  founds 
a  charge  or  comment  that  the  man  is  a  dishonest  politician  and 
not  fit  to  be  trusted  with  the  confidence  of  a  constituency ; 
though  the  comment  may  in  itself  be  unjust  and  libellous,  yet  the 
facts  on  which  it  is  founded,  not  being  libellous,  it  would  be 
privileged  if  not  malicious,  being  made  upon  a  man  in  his  public 
capacity.  But  take  the  converse  case — that  the  defendant  first 
libels  a  man  and  then  comments  upon  it.  Surely  to  enunciate 
such  a  proposition  is  to  expose  its  transparent  absurdity.  To 
say  that  a  man  is  a  murderer  cannot  be  justifiable  as  comment ; 
it  is  not  comment,  but  fact.  The  fallacy  is  in  confounding  matter 
of  fact  with  matter  of  comment.  Here  it  is  said  Mr.  Lawson  is 
so  and  so,  and  therefore  is  a  "  disgrace  to  journalism."  It  may 
be  that  you  might  say  that  as  matter  of  comment ;  but  you 
cannot  justify  a  statement  by  way  of  comment  of  a  series  of  facts 
which  are  libels.  It  is  possible  that  comment  made  upon  a  public 
man  may  escape  the  consequences  of  libel :  but  you  must  either 
have  facts  not  libellous  or  you  must  be  prepared  to  prove  their 
truth.  Here  the  facts  stated  are  clearly  libellous  unless  the  truth 
of  them  can  be  proved ;  but  the  difficulty  is  that  the  truth  cannot 
be  proved  until  a  later  stage  of  the  proceedings.  That  argument 
is  decisive,  and  in  whatever  view  the  case  is  looked  at,  the  same 
conclusion  is  arrived  at — that  this  defence  is  not  admissible 
before  the  magistrate.  There  is  only  one  ground  on  which  the 
admissibility  of  such  evidence  can  be  urged,  and  that  is  that  at 
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the  trial  the  defendant  may  desire  to  call  the  prosecutor  to  prove  R». 
the  defence,  and  he  may  be  absent,  and  so  the  defendant  might  giB  R  QAma 

be  deprived  of  the  benefit  of  his  cross-examination.    But  that  is  "  

very  remote.    If  after  the  indictment  is  found  Mr.  Labouchere  1879. 

pleads  that  which  he  has  alleged,  then  the  whole  of  the  evidence  fjbefZTcom- 

will  be  admissible,  and  the  danger  referred  to  is  so  remote  that  it  plaint  be/ore 

would  be  dangerous  to  extend  the  statute  beyond  the  limits  I  magistrate. 

have  described.     Suppose  Mr.  Labouchere  were  to  say,  "  I 

cannot  dispute  that  it  is  your  duty  to  commit  me,  still  I  desire  to 

give  evidence  for  the  purpose  of  perpetuating  it — evidence  of 

provocation  " — would  it  have  been  admissible  r    Would  it  have 

been  within  the  province  of  the  magistrate  ?    I  say  emphatically 

that  it  would  not,  because  it  was  not  within  the  province  of  the 

magistrate,  which  was  to  decide  whether  Mr.  Labouchere  should 

be  committed  or  held  to  bail.    It  was  urged  that  it  was  the 

magistrate's  duty  to  take  the  evidence  in  order  to  perpetuate  it  if 

at  any  time  it  might  have  any  possible  relevancy.    But  it  seems 

to  me  that  the  magistrate,  in  taking  such  evidence,  would  be 

transgressing  the  bounds  of  his  jurisdiction.    With  the  view  of 

seeing  what  is  the  proper  construction  of  the  Act,  it  is  important 

to  see  how  far  the  principle  might  be  carried.    I  apprehend 

that  the  magistrate  could  not  receive  evidence  whioh  did  not  go 

to  the  issue  before  him — evidence  collateral  to  the  exercise  of  his 

jurisdiction.    Upon  these  grounds  I  am  of  opinion  that  this  rule 

must  be  discharged. 

Lush,  J. — The  arguments  on  the  part  of  the  defendant  raise 
two  distinct  questions — one  general,  the  other  secondary  and 
subordinate.  The  first  is  one  of  great  and  general  importance, 
as  it  affects  the  exercise  of  magisterial  jurisdiction  in  hearing 
criminal  charges  and  dealing  with  persons  who  come  before  them 
on  such  charges.  The  contention  of  the  defendant  is  that  the 
person  accused  has  the  right  to  require  the  magistrate  to  receive 
evidence  which  may  be  serviceable  to  the  accused  on  his  trial, 
although  it  has  no  tendency  to  disprove  his  guilt,  and  only, 
perhaps,  goes  to  mitigate  his  punishment,  in  order  to  perpetuate 
that  evidence.  As  far  as  my  experience  goes,  this  is  the  first 
time  such  a  proposition  has  ever  been  advanced,  and  I  can  find 
no  authority  which  gives  the  slightest  sanction  to  it.  The  argu- 
ment in  support  of  it  was  based  on  a  phrase  originally  introduced 
in  the  Act  of  Philip  and  Mary  as  to  taking  examinations,  and 
carried  into  all  the  later  Acts — the  7  Geo.  4,  c.  64,  Jervis's  Act, 
and  Russell  Gurney's  Acts — "  evidence  as  to  the  facts  and  cir- 
cumstances of  the  case."  But  in  the  first  Act  (2  &  3  P.  &  M. 
c.  13,  s.  2)  the  enactment  was  that  the  magistrate  "  should  take 
the  examination  of  such  prisoner  and  information  of  those  that 
bring  him,  of  the  fact  and  circumstance  thereof,  and  the  same  or 
so  much  thereof  as  shall  be  material  to  prove  the  felony  shall  be 
put  into  writing."  That  clearly  shows  that  the  magistrate  is  to 
put  into  writing  only  so  much  as  is  material  to  prove  the  charge. 
That  Act  related  only  to  cases  of  felony,  and  later  Acts  extended 


£6*  csmKu.  taw 


J»  i  v.  "j&b*r  ^ft&wi-  Thet  die  fem 
teJt  5  rr.^,     £4,     2  vxi  -p  the  same 


L_     "  rLst^nri^  f»  -2     take  5r/wn  ir  wriiiLiig  ite : 
~*       wi,',         riivw  tit  ffcins  mad  cere 

stTsrti  tkere^f  a*  =a*T  «r  sauca!39  thai  : 

7L~i  Jerrys  Act  11.4  12  Via.  c  42, 
w+'jtjvzh.  providing  that  the 
tnrj&ez*'*:  */  \if/&z  who  know  the  fifcrts  md 
<*wr  %zA  yn  it  iirto  writing.  There  the  wcrd  i 
w-d,  i>3t  4*  h  had  bees  ihmn  caed  before,  Jerrxs9*  Acs  meant 
the  fefc&ue  tiling.  Then  carae  Mr.  Ransftl  Gckt's  Art,  which 
for  tLe  £m  t;v-e  pryrided  fbr  the  Taking  of  eridsoe  for  the 
defei/j*.  It  was  argaed  that  as  this  was  for  the  benefit  of  the 
a^u^ed,  h  applied  to  any  evidence  thai  might  be  for  his  benefit. 
But  the  object  was  to  enable  poor  prisc-ners  to  produce  their 
witL****rfe  at  the  trial,  to  hare  them  b?und  over  rviemA  of  being 
obliged  to  c^bjyiErna  them ;  it  reeled  that  as  the  object,  and  sect. 
%  eilacled:  "That  in  all  ca»«  the  justices  shall,  before  they 
commit  the  accased,  ask  whether  he  desires  to  call  witnesses; 
%xA  if  he-  thoold  say  that  he  does,  then  they  shall  take  their 
evidence  of  what  they  know  relating  to  the  facts  and  ciream- 
eta&oea  of  the  case,  or  anything  tending  to  prove  the  innocence 
of  the  accused  party,  and  shall  pnt  it  into  writing."  "And 
such  witnesses,  not  being  witnesses  only  to  character,  as  shall, 
in  the  opinion  of  the  justices,  give  evidence  in  any  way  material 
to  the  case,  or  tending  to  prove  the  innocence  of  the  accused, 
Khali  be  bound  over."  Now,  if  the  evidence  was  to  be  taken, 
although  it  only  went  to  mitigate  the  punishment,  for  the  sake 
of  perpetuating  it,  why  the  exception  of  witnesses  only  to 
character  ?  The  evidence  must  be  either  material  to  the  case  or 
tending  to  prove  the  innocence  of  the  accused  :  as  to  prove  him 
innocent  altogether,  or  to  reduce  the  offence  from  murder  to 
roan  daughter,  or  from  robbery  with  violence  to  robbery  without 
violence,  or  from  wounding  with  intent  to  do  grievous  injury  to 
mere  unlawful  wounding.  Under  this  enactment  the  accused 
has  a  right  to  adduce  evidence  to  reduce  his  offence  as  well  as  to 
prove  his  innocence.  But  the  evidence  before  the  magistrate  is 
to  be  confined  either  to  prove  his  innocence  altogether  or  to 
reduce  his  guilt.  Then,  as  to  the  object  being  to  perpetuate 
testimony,  that  is  not  the  object  of  the  Act ;  the  object  was  to 
require  the  depositions  to  be  put  in  writing  for  the  information 
of  the  prisoner  and  of  the  judge ;  and  the  language  of  the  Act 
includes  no  evidence  before  the  magistrate  which  has  not  a 
tendency  to  prove  the  defendant  not  guilty  or  to  reduce  his 
offence.  So  much  for  the  general  question.  Then  comes  the 
subordinate  question — whether  the  magistrate  was  right  in 
refusing  to  receive  the  evidence  which  was  offered  for  the 
purpose  of  proving  the  truth  of  the  alleged  libel.  Upon  the 
affidavits  I  think  that  was  the  only  object  for  which  the  evidence 
was  tendered,  that  was  the  point  decided  by  the  Alderman  and 
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the  point  now  to  be  decided  by  us— whether  evidence  was  to 
admissible  to  prove  the  truth  of  the  libel.    I  think  it  was  not.  SiaR>QuH>Mi 

Beyond  all  doubt,  at  common  law,  before  Lord  Campbell's  Act,   

whatever  may  have  been  the  law  centuries  ago,  the  truth  of  the  1879. 

libel  was  no  defence  on  a  criminal  charge.    Lord  Campbell's  Act   

made  an  alteration  in  the  law  so  far  as  to  allow  such  evidence,  pUu^  h^fort 
provided  the  truth  were  pleaded  and  provided  it  was  for  the  magistrate. 
public  benefit ;  and  that  is  the  only  defence  to  be  allowed  on  a 
charge  of  simple  libel.  It  is  said  that  the  prosecutor  might  in 
his  indictment  include  a  charge  of  libel  known  to  be  false ;  and 
it  is  unfortunately  true,  as  it  is  also  true  that  he  might  prefer  an 
indictment  without  going  before  a  magistrate  at  all.  If  the 
charge  were  of  a  libel  knowing  it  to  be  false,  then  evidence 
before  the  magistrate  might  be  received  to  show  that  the  defen- 
dant did  not  know  it  to  be  false.  But  then  it  would  not  prove 
his  innocence,  though  it  would  reduce  his  offence,  and  so  would 
be  material  to  the  case,  and  the  magistrate  must  still  commit 
the  accused  for  trial  Inasmuch  then,  as  the  evidence  is  only 
admissible  under  Lord  Campbell's  Act,  it  cannot  be  admissible 
on  the  preliminary  inquiry,  when  it  is  doubtful  whether  the 
defendant  will  plead  the  truth  or  not,  and  it  is  uncertain  whether 
he  will  be  able  to  state  facts  showing  that  the  publication  was  for 
the  public  benefit ;  so  that  the  magistrate  has  no  jurisdiction  to 
enter  into  the  inquiry.  As  to  the  two  cases  which  have  been 
cited,  they  are  distinguishable.  Both  cases  appear  to  me  to 
have  been  well  decided.  One  was  a  case  of  simply  publishing  a 
libel,  the  other  of  publishing  a  libel  knowing  it  to  be  false.  In 
the  latter  it  was  competent  to  get  rid  of  the  major  charge  by 
proving  the  truth  of  the  libel.  For  these  reasons  I  think  the 
rule  should  be  discharged. 

Manisty,  J. — I  am  of  the  same  opinion.  It  might  be  thought 
the  case  was  so  clear  that  it  might  have  been  disposed  of  on  the 
original  application  for  a  rule.  I  think  it  right  to  say  that  it 
was  not  on  account  of  any  doubt  in  my  mind  or  in  that  of 
my  brother  Field  that  we  granted  the  rule  nisi  ;  but  on  account 
of  the  great  importance  of  the  case,  and  that  it  might  undergo 
full  discussion.  I  agree  entirely  in  the  exhaustive  judgments 
that  have  been  given.  It  is  quite  sufficient  for  me  to  ground  my 
judgment  on  the  statute  itself — Lord  Campbell's  Act — which 
affords  an  entire  answer  to  this  application.  It  cannot  be 
doubted  that  if  that  Act  had  not  passed,  the  magistrate  would 
have  had  no  jurisdiction  to  enter  into  the  question  of  the  truth  or 
falsehood  of  the  alleged  libel,  and,  therefore,  the  magistrate  on 
the  preliminary  inquiry  could  not  inquire  into  the  trutn,  for  if  he 
did,  the  evidence  would  be  irrelevant,  the  depositions  would  be 
waste  paper,  and  the  witnesses  could  not  be  indicted  for  perjury. 
So  to  require  the  magistrate  to  take  that  evidence  would  be  a 
mockery.  Lord  Campbell's  Act  has  made  no  change  in  that 
respect.  It  was  said  that  the  evidence  might  be  available  in 
mitigation  of  punishment,  but  it  is  clear  that  it  could  not  be  used 
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sect.  6  of  that  statute  the  truth  of  the  libel  may  be  pleaded 
SxbR.  Oabdbh  *°        indictme^  but  the  magistrate  in  the  preUminary  in- 

  '  quiry  cannot  entertain  it,  and  as  it  is  not  then  material  false 

1879.      swearing  in  respect  of  it  would  not  be  perjury:  {Reg.  v.  Townsend 

ZMelZTcom-  (4  F-  &  F-  1089  >  10  Oox  °-  °-  8560    The  Legislature  decided, 
plaint  before  as  was  said  by  Lord  Campbell  in  Reg.  v.  Newman  (3  C.  &  K.  252 ; 
magistrate.   1  El.  &  Bl.  268 ;  Dears.  C.  C.  85),  that  «  subject  to  certain  modi- 
fications and  guards,  defendants  in  criminal  proceedings  should 
be  allowed  to  prove  the  truth  of  a  libel.    The  modification 
provided  by  sect.  6  of  the  Act  was  that  there  should  be  a  plea  of 
the  truth  of  the  libel,  and  that  it  was  for  the  benefit  of  the 
public  that  it  was  published.    That  plea  could  be  dealt  with  by 
the  Court,  and  if  irrelevant  matter  were  introduced  it  could  be 
struck  out  upon  demurrer.   Otherwise  great  inconvenience  would 
arise;  a  defendant  might  bring  forward  a  hundred  different 
things,  each  apparently  irrelevant,  on  the  allegation  that  all  put 
together,  after  an  endless  inquiry,  would  form  a  justification.  A 
magistrate  might  be  occupied  many  days  in  this  way  if  the 
contention  of  the  other  side  is  correct,  and  yet  after  all  no  plea  of 
justification  may  be  put  upon  the  record.    If  the  charge  here  had 
been  under  the  4th  section  of  Lord  Campbell's  Act  the  case 
would  have  been  different,  and  The  Mayor  of  London  v.  Ellissen 
would  have  been  an  authority  in  point.    Under  Jarvis's  Act 
(11  &  12  Vict.  c.  42),  sect.  17,  the  prosecutor  was  at  liberty  to 
call  witnesses  as  "  to  the  facts  and  circumstances  of  the  case/' 
but  these  are  facts  material  to  the  issue,  and  the  issue  is  here 
whether  the  accused  shall  be  committed  and  held  to  bail.  The 
object  of  Russell  Gurney's  Act  is  only  to  enable  poor  persons 
accused  of  offences  before  the  magistrates  to  get  their  witnesses 
bound  over  to  appear  at  sessions  and  assizes  when  otherwise 
they  would  not  have  been  able,  owing  to  their  poverty,  to  secure 
such  evidence.    It  is  clear  from  the  wording  of  the  Act  that 
this  was  to  take  place  after  the  magistrate  had  made  up  his 
mind  to  commit.    The  object  of  the  Act  was  not,  as  the  defen- 
dant had  put  it,  to  perpetuate  the  testimony  given  before  the 
justices — nothing  of  the  kind  is  ever  mentioned  or  even  suggested 
in  the  Act.    It  is  true  that  owing  to  some  misunderstanding 
Mr.  Folkard,  the  editor  of  Starkie  on  Slander  and  Libel,  p.  592, 
4th  edit.,  states  that  "since  this  decision  {Ellissen  v.  Mayor 
of  London)  it  has  been  the  practice  for  the  committing  magistrate 
to  take  the  depositions  of  any  witnesses  tendered  on  the  part  of 
the  defendant,  whether  in  support  of  the  justification  or  in  denial 
of  the  publication."    The  learned  author  did  not  sufficiently 
distinguish  between  a  charge  brought  under  the  4th  section  of 
Lord  Campbell's  Act  and  a  charge  brought  under  the  5th  section, 
but  upon  comparing  the  two  the  distinction  at  once  appears.  On 
these  grounds  this  rule  should  be  discharged. 

Gorst,  Q.C.  and  Brooke  Little,  for  Sir  B.  Carden,  did  not  argue. 
0.  Russell,  Q.C,  Wildey  Wright,  and  Macdonnell  in  support  of 
the  rule.— -In  declining  to  hear  the  evidence  for  the  defence  the 
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magistrate  has  virtually  declined  to  hear  the  case.    The  defen-  Rn. 
dants,  therefore,  are  entitled  to  a  mandamus  to  compel  him  to  hear  gm  R  £AKDHN 

the  case.    Precisely  the  same  course  was  taken  in  Ellissen  v.  1  

Mayor  of  London,  which  must  be  taken  to  have  overruled  Beg.  1879. 
v.  Townsend  (ubi  sup.).  Although  the  information  does  not  jjibJZT'com 
charge  the  defendants  with  knowing  that  the  libel  was  false  under  phjnt  ^y^" 
sect.  4,  this  makes  no  difference,  as  a  count  may  be  added  to  the  magistrate. 
indictment  under  sect.  4.  The  magistrate  was  bound  to  hear  any 
evidence  tendered  with  regard  to  the  facts  and  circumstances  of 
the  case,  and  that  would  extend  to  the  truth  of  the  libel  when 
urged  as  a  justification.  Truth  was  before  Lord  Campbell's  Act 
a  defence  at  common  law  even  in  a  criminal  charge,  a  fact  that 
was  stated  by  the  Criminal  Law  Commissioners  in  their  report  in 
1833.  The  first  statute  relating  to  the  duties  of  the  magistrate 
is  2  &  3  P.  &  M.  c.  13.  There  it  was  enacted  that  the  magi- 
strate was  to  take  the  examination  of  the  accused,  and  of  the 
witnesses  as  to  the  offence,  and  the  facts  and  circumstances  of  the 
case.  .  The  duty  there  extended  not  only  to  the  offence,  but  to 
the  facts  and  circumstances  of  the  case  as  well.  This  view  was 
supported  by  the  decision  of  Fortescue,  J.  in  Bex  v.  Darby 
(Portescue's  Rep.  143).  Again,  under  Peel's  Act  (7  Geo.  4, 
c.  64),  the  magistrates  were  even  in  cases  of  felony  to  hear 
evidence  on  both  sides.  [Cockbubn,  C.J. — That  must  be  taken 
with  the  limitation  that  the  evidence  has  reference  to  the 
question  with  which  the  magistrate  has  to  deal — i.e.,  whether 
the  accused  should  be  sent  for  trial.]  We  contend  that  all  the 
evidence  should  be  heard.  Russell  Gurney*s  Act  (30  &  31 
Vict.  c.  35,  s.  3)  gives  this  right;  the  accused  may  call  any 
witnesses  who  are  cognisant  of  the  facts  or  circumstances  of  the 
case,  or  of  any  fact  tending  to  prove  the  innocence  of  the 
accused — the  facts  and  circumstances  there  spoken  of  must  be 
those  in  favour  of  the  accused,  as  well  as  those  in  favour  of  the 
prosecution.  It  may  be  of  the  utmost  importance  that  this 
evidence  should  be  taken,  as  at  the  trial  the  defendant  may  not  be 
able  to  get  it,  for  the  prosecutor  or  one  or  more  of  the  witnesses 
might  be  absent,  and,  although  the  magistrate  might  not  be  able 
to  determine  as  to  the  truth  of  the  libel,  still  he  might  hear  evi- 
dence on  the  point  which  would  be  useful  when  the  case  was  tried. 

Cockbubn,  C.J. — This  case,  no  doubt,  is  one  of  considerable 
importance ;  but  it  is  so  clear  to  my  mind  that  we  ought  not  to 
hesitate  in  at  once  discharging  the  rule.  The  application  for  a 
mandamus  was  one  of  a  startling  character.  We  have  certainly 
jurisdiction  where  a  magistrate  has  authority  to  hear  and  deter- 
mine a  matter  and  declines  to  exercise  his  jurisdiction,  by  the 
exercise  of  our  mandatory  authority  to  direct  him  to  hear  and 
determine.  But  here  the  whole  case  is  under  prosecution  and  is 
in  course  of  hearing,  and  we  are  asked  to  interfere  and  direct  the 
magistrate  as  to  the  course  he  is  to  pursue.  But,  although  we 
have  authority  to  grant  a  mandamus  to  the  magistrate  to  hear 
and  determine,  we  have  no  authority  to  control  the  magistrate  in 
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Rw.  the  conduct  of  the  case,  or  to  prescribe  to  him  what  evidence  he 
Sib  R  Cardhn  receive  or  reject.    It  is  a  very  anomalous  proceeding  to 

-          "  grant  a  mandamus  while  the  case  is  still  under  discussion.  We 

1879.  are  not  called  upon  to  exercise  an  appellate  jurisdiction — that  can 
£ibef^~Com-  on*y  ke  exerc^se(i  after  the  case  has  come  to  an  end.  We  are  not 
plaint  before  here  exercising  such  a  jurisdiction.  We  are  called  upon  to  issue 
magistrate,  a  mandamus  to  the  magistrate  to  direct  him  to  take  a  certain 
course  while  the  case  is  pending.  There  is,  no  doubt,  the  case  of 
the  Mayor  of  London  v.  Ellissen  to  show  that  where  the  magis- 
trate declines  to  exercise  jurisdiction  which  he  possesses,  and  so 
obstructs  the  course  of  justice,  this  Court  will  interfere,  on  the 
ground  that  he  has  not  "  heard  and  determined  the  case"  in  the 
proper  legal  sense  of  the  phrase.  In  that  case  I  think  we  went 
to  the  utmost  limits  of  our  mandatory  jurisdiction,  and  I  should  be 
unwilling  to  extend  the  principle  to  any  case  not  clearly  within  it. 
But  it  is  said  that  the  magistrate  in  the  present  case  declined  to 
exercise  jurisdiction,  and  that  involves  the  question  whether  he 
had  jurisdiction  to  receive  this  evidence.  In  my  opinion  he  had 
not.  Let  us  see,  first,  what  is  the  duty  and  province  of  the 
magistrate  when  a  party  is  brought  before  him  for  the  purpose  of 
being  committed  or  held  to  bail  on  a  particular  charge.  The 
duty  of  the  magistrate  is  to  determine  on  the  hearing  of  the 
evidence  for  the  prosecution,  and  if  evidence  is  adduced  on  the 
part  of  the  defence,  then  after  hearing  and  considering  the  whole 
evidence  to  decide  whether  there  is  a  case  on  which  the  accused 
ought  to  be  sent  to  trial.  It  is  no  part  of  his  duty  or  his  province 
to  try  the  case ;  he  is  only  to  say  whether  there  is  a  fit  case  on 
which  to  put  the  accused  on  his  trial.  In  my  opinion,  unless 
some  statutory  duty  is  imposed  upon  the  magistrate,  the  evidence 
before  him  must  be  confined  to  that  which  is  the  question  in  issue 
before  him,  and  if  he  exceeds  the  limits  of  that  inquiry  he 
exceeds  his  jurisdiction.  Now,  here  the  charge  is  one  of  libel. 
What  is  it  that  the  magistrate  had  to  inquire  into  ?  First,  he  bad 
to  see  whether  the  written  matter  was  in  point  of  law  on  the  face 
of  it  a  libel ;  and,  secondly,  whether  the  publication  was  so  far 
brought  home  to  the  accused  that  he  ought  to  be  committed  for 
trial.  It  is  said  it  was  incumbent  upon  the  magistrate  to  receive 
evidence  to  show  the  truth  of  that  which  is  complained  of  as 
libellous.  I  meet  that  proposition  with  a  direct  negative.  By 
the  common  law  of  England,  independently  of  any  statutory 
enactment  found  in  Lord  Campbell's  Act,  the  law  as  it  was  settled 
prior  to  that  Act,  and  as  it  remains  still,  apart  from  that  Act, 
whatever  it  may  have  been  in  ancient  times,  the  truth  was  not 
a  defence  to  a  criminal  charge  of  libel.  It  therefore  can  only  be- 
come a  defence  under  the  statute,  and  it  became  a  defence  under 
that  Act  only  on  certain  statutory  conditions,  which  must  be 
complied  with.  The  magistrate,  independently  of  the  statute, 
clearly  could  not  have  received  the  evidence  unless  it  was  made 
obligatory  upon  him  to  do  so  for  some  collateral  purpose  under 
Russell  G-urney's  Act.    By  the  common  law,  independently  of 
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statute,  the  magistrate  could  not  enter  into  the  inquiry.    But,  Reg. 
then,  Lord  Campbell's  Act  introduced  a  great  and  important     ^  qArdkn 

alteration  and  innovation  in  our  law,  enabling  the  accused  to  1  

plead  and  enter  into  an  inquiry  as  to  the  truth  of  the  libel.  But  1879. 
under  that  Act  that  defence  does  not  arise  at  this  stage,  and  it  ^f^JZTcom 
cannot,  therefore,  be  insisted  on  before  the  magistrate.  Suppose  piaint  bef™~ 
the  accused  had  succeeded  in  fully  showing  the  truth  of  the  libel,  magistrate. 
what  would  have  been  the  duty  of  the  magistrate  ?  He  would 
have  been  obliged  to  commit  or  to  hold  him  to  bail,  because 
the  matter  could  not  have  been  gone  into  at  that  time,  and  could 
only  be  used  for  the  purpose  of  defence  when  the  statutory 
conditions  had  been  complied  with,  and  they  cannot  be  complied 
with  at  this  stage  of  the  inquiry.  There  must  first  be  a  commit- 
ment or  holding  to  bail  upon  the  charge,  and  then  an  indictment 
found,  and  then  a  plea  to  it  such  as  will  satisfy  the  exigency  of 
the  statute,  for  until  there  is  such  a  plea  upon  the  record  no 
defence  can  be  rested  on  the  ground  of  truth.  How,  then,  can 
the  magistrate  enter  into  that  inquiry,  seeing  that  if  the  truth  be 
established  to  the  utmost  extent  desired,  still  he  must  commit, 
supposing  there  is  a  libel  and  that  the  publication  of  it  is 
sufficiently  brought  home  to  the  accused  ?  To  me,  it  is  abun- 
dantly clear  that  any  inquiry  into  the  truth  of  the  libellous  matter 
goes  beyond  the  province  of  the  magistrate,  and  is  wholly 
irrelevant  to  the  only  inquiry  it  is  competent  to  him  to  enter  into 
— that  is,  to  examine  whether,  apart  from  the  statutory  defence, 
which  can  only  be  raised  at  an  ulterior  stage  of  the  proceedings 
the  case  is  sufficiently  brought  home  to  the  accused.  In  my  view 
the  jurisdiction  of  the  magistrate  is  confined  to  the  inquiry 
whether  or  not,  on  a  proper  view  of  the  whole  evidence  the  case 
is  one  which  he  ought  to  send  to  trial.  If  the  case  is  one  which 
he  is  bound  to  send  to  trial,  and  the  defence  is  one  which  cannot 
be  raised  till  after  the  commitment,  and  after  an  indictment  and 
upon  plea  properly  pleaded,  it  is  clear  that,  as  the  defendant  has 
only  a  right  to  give  evidence  having  reference  to  the  issue 
before  the  magistrate,  the  magistrate  would  be  bound  to  reject 
evidence  going  beyond  it,  and  is,  therefore,  right  in  refusing 
to  hear  such  evidence.  But  then  it  is  said  that  though  the 
evidence  of  the  truth  of  the  matters  in  the  libel  would  not  be 
available  before  the  magistrate  with  a  view  to  induce  him  to 
decline  to  commit  the  defendant,  it  may  yet  be  received  with  a 
view  to  its  being  available  for  a  collateral  purpose,  that  is  for  the 
perpetuation  of  testimony.  But,  looking  to  the  statutes,  I  find 
no  reference  to  the  perpetuation  of  evidence  as  the  object,  though, 
incidentally,  the  perpetuation  of  the  evidence  is  a  great  advan- 
tage that  arises  from  the  procedure  established  as  to  the  taking 
of  evidence,  but  it  is  not  the  only  one,  for  other  important  advan- 
tages result  from  the  procedure.  In  the  first  place,  those  who 
have  to  frame  the  indictments  have  before  them  the  evidence 
contained  in  the  depositions,  and  are  thus  enabled  to  adapt  the 
indictment  to  the  precise  circumstances  of  the  case.    Then  the 
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Rbo.  judge  has  the  advantage,  before  he  hears  the  evidence  at  the  trial, 
ibR  c  °^  makin8  himself  familiar  with  the  facts  and  circumstances  of 
ib  .  abdew.  ^e  cage^  Again,  if  there  is  any  material  discrepancy  between 
1879.  the  statements  of  the  witnesses  at  the  trial  and  the  statements 
fafZTo^  which  they  made  before  the  magistrate,  the  discrepancy  may 
plmMbejbn  ^e  Pomted  out,  and  so  the  evidence  may  be  shaken.  Lastly, 
magistrate,  there  is  the  very  important  advantage  that,  if  the  witness  who 
has  given  his  evidence  dies  or  is  too  ill  to  attend  the  trial,  then  his 
testimony  may  be  used  in  the  form  of  the  written  deposition. 
But  all  this  is  only  incidental  to  the  mode  of  proceeding,  and  I 
find  nothing  in  the  statute  which  warrants  the  conclusion,  that 
because  of  these  advantages  the  magistrate  can  exceed  the  limits 
and  bounds  of  his  proper  jurisdiction  and  enter  into  an  inquiry 
which  is  beyond  the  question  whether  he  should  commit  or  hold 
to  bail.  I  see  nothing  in  the  statute  which  warrants  any  such 
inference.  Then  it  is  said  that  the  proposed  evidence  was 
receivable  to  show  that  the  alleged  libel  was  only  comment  on  the 
acts  and  conduct  of  a  public  man.  The  fallacy  of  such  an 
argument  is  so  transparent  that  it  is  hardly  worth  while  to  expose 
its  error.  It  is  true  that  if  the  comments  are  on  certain  facts 
not  in  themselves  libellous — the  comments  which  might  otherwise 
be  libellous  may  assume  a  privileged  character,  being  founded 
upon  facts  not  in  themselves  libellous,  and  the  party  to  whom  they 
refer  being  a  public  man.  Suppose  a  person  states  a  series  of 
facts  true  in  themselves,  or  not  libellous,  of  a  public  man  who 
stands  as  a  candidate  before  a  constituency,  and  on  them  founds 
a  charge  or  comment  that  the  man  is  a  dishonest  politician  and 
not  fit  to  be  trusted  with  the  confidence  of  a  constituency; 
though  the  comment  may  in  itself  be  unjust  and  libellous,  yet  the 
facts  on  which  it  is  founded,  not  being  libellous,  it  would  be 
privileged  if  not  malicious,  being  made  upon  a  man  in  his  public 
capacity.  But  take  the  converse  case — that  the  defendant  first 
libels  a  man  and  then  comments  upon  it.  Surely  to  enunciate 
such  a  proposition  is  to  expose  its  transparent  absurdity.  To 
say  that  a  man  is  a  murderer  cannot  be  justifiable  as  comment ; 
it  is  not  comment,  but  fact.  The  fallacy  is  in  confounding  matter 
of  fact  with  matter  of  comment.  Here  it  is  said  Mr.  Lawson  is 
so  and  so,  and  therefore  is  a  "disgrace  to  journalism It  may 
be  that  you  might  say  that  as  matter  of  comment ;  but  you 
cannot  justify  a  statement  by  way  of  comment  of  a  series  of  facts 
which  are  libels.  It  is  possible  that  comment  made  upon  a  public 
man  may  escape  the  consequences  of  libel :  but  you  must  either 
have  facts  not  libellous  or  you  must  be  prepared  to  prove  their 
truth.  Here  the  facts  stated  are  clearly  libellous  unless  the  truth 
of  them  can  be  proved ;  but  the  difficulty  is  that  the  truth  cannot 
be  proved  until  a  later  stage  of  the  proceedings.  That  argument 
is  decisive,  and  in  whatever  view  the  case  is  looked  at,  the  same 
conclusion  is  arrived  at — that  this  defence  is  not  admissible 
before  the  magistrate.  There  is  only  one  ground  on  which  the 
admissibility  of  such  evidence  can  be  urged,  and  that  is  that  at 
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the  trial  the  defendant  may  desire  to  call  the  prosecutor  to  prove  R». 
the  defence,  and  he  may  be  absent,  and  so  the  defendant  might  giaR 

be  deprived  of  the  benefit  of  his  cross-examination.    But  that  is  *  

very  remote.  If  after  the  indictment  is  found  Mr.  Labouchere  1879. 
pleads  that  which  he  has  alleged,  then  the  whole  of  the  evidence  fj^fZTcom 
will  be  admissible,  and  the  danger  referred  to  is  so  remote  that  it  plaint  be/ore 
would  be  dangerous  to  extend  the  statute  beyond  the  limits  I  magistrate. 
have  described.  Suppose  Mr.  Labouchere  were  to  say,  "  I 
cannot  dispute  that  it  is  your  duty  to  commit  me,  still  I  desire  to 
give  evidence  for  the  purpose  of  perpetuating  it — evidence  of 
rovocation  " — would  it  have  been  admissible  r  Would  it  have 
een  within  the  province  of  the  magistrate  ?  I  say  emphatically 
that  it  would  not,  because  it  was  not  within  the  province  of  the 
magistrate,  which  was  to  decide  whether  Mr.  Labouchere  should 
be  committed  or  held  to  bail.  It  was  urged  that  it  was  the 
magistrate's  duty  to  take  the  evidence  in  order  to  perpetuate  it  if 
at  any  time  it  might  have  any  possible  relevancy.  But  it  seems 
to  me  that  the  magistrate,  in  taking  such  evidence,  would  be 
transgressing  the  bounds  of  his  jurisdiction.  With  the  view  of 
seeing  what  is  the  proper  construction  of  the  Act,  it  is  important 
to  see  how  far  the  principle  might  be  carried.  I  apprehend 
that  the  magistrate  could  not  receive  evidence  whioh  did  not  go 
to  the  issue  before  him — evidence  collateral  to  the  exercise  of  his 
jurisdiction.  Upon  these  grounds  I  am  of  opinion  that  this  rule 
must  be  discharged. 

Lush,  J. — The  arguments  on  the  part  of  the  defendant  raise 
two  distinct  questions — one  general,  the  other  secondary  and 
subordinate.  The  first  is  one  of  great  and  general  importance, 
as  it  affects  the  exercise  of  magisterial  jurisdiction  in  hearing 
criminal  charges  and  dealing  with  persons  who  come  before  them 
on  such  charges.  The  contention  of  the  defendant  is  that  the 
person  accused  has  the  right  to  require  the  magistrate  to  receive 
evidence  which  may  be  serviceable  to  the  accused  on  his  trial, 
although  it  has  no  tendency  to  disprove  his  guilt,  and  only, 
perhaps,  goes  to  mitigate  his  punishment,  in  order  to  perpetuate 
that  evidence.  As  far  as  my  experience  goes,  this  is  the  first 
time  such  a  proposition  has  ever  been  advanced,  and  I  can  find 
no  authority  which  gives  the  slightest  sanction  to  it.  The  argu- 
ment in  support  of  it  was  based  on  a  phrase  originally  introduced 
in  the  Act  of  Philip  and  Mary  as  to  taking  examinations,  and 
carried  into  all  the  later  Acts — the  7  Geo.  4,  c.  64,  Jervis's  Act, 
and  Russell  Gurney's  Acts — "  evidence  as  to  the  facts  and  cir- 
cumstances of  the  case."  But  in  the  first  Act  (2  &  3  P.  &  M. 
c.  13,  s.  2)  the  enactment  was  that  the  magistrate  "  should  take 
the  examination  of  such  prisoner  and  information  of  those  that 
bring  him,  of  the  fact  and  circumstance  thereof,  and  the  same  or 
so  much  thereof  as  shall  be  material  to  prove  the  felony  shall  be 
put  into  writing."  That  clearly  shows  that  the  magistrate  is  to 
put  into  writing  only  so  much  as  is  material  to  prove  the  charge. 
That  Act  related  only  to  cases  of  felony,  and  later  Acts  extended 
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R».  it  to  other  offences.  Then  the  first  of  Peel's  Acts  (7  Geo.  4, 
SmR  Cabdkn  c*  ^  8*  ^  *°0^  UP        Bame  language,  and  provided  that  the 

1          *  magistrate  was  "  to  take  down  in  writing  the  information  of  those 

1879.  who  shall  know  the  facts  and  circumstances  of  the  case,  or  so 
iAbeT^Om-  muc'1  thereof  as  may  be  material/'  that  is,  material  to  prove  the 
phint  before  charge.  Then  Jervis's  Act  (11  #&  12  Vict.  c.  42,  s.  17)  uses  the 
magistrate,  same  language,  providing  that  the  magistrates  is  to  take  the 
evidence  of  those  who  know  the  facts  and  circumstances  of  the 
case  and  put  it  into  writing.  There  the  word  "  material "  is  not 
used,  but  as  it  had  been  always  used  before,  Jervis's  Act  meant 
the  same  thing.  Then  came  Mr.  Russell  Gurnets  Act,  which 
for  the  first  time  provided  for  the  taking  of  evidence  for  the 
defence.  It  was  argued  that  as  this  was  for  the  benefit  of  the 
accused,  it  applied  to  any  evidence  that  might  be  for  his  benefit. 
But  the  object  was  to  enable  poor  prisoners  to  produce  their 
witnesses  at  the  trial,  to  have  them  bound  over  instead  of  being 
obliged  to  subpoena  them  ;  it  recited  that  as  the  object,  and  sect. 
8  enacted:  "That  in  all  cases  the  justices  shall,  before  they 
commit  the  accused,  ask  whether  he  desires  to  call  witnesses ; 
and  if  he  should  say  that  he  does,  then  they  shall  take  their 
evidence  of  what  they  know  relating  to  the  facts  and  circum- 
stances of  the  case,  or  anything  tending  to  prove  the  innocence 
of  the  accused  party,  and  shall  put  it  into  writing."  "And 
such  witnesses,  not  being  witnesses  only  to  character,  as  shall, 
in  the  opinion  of  the  justices,  give  evidence  in  any  way  material 
to  the  case,  or  tending  to  prove  the  innocence  of  the  accused, 
shall  be  bound  over."  Now,  if  the  evidence  was  to  be  taken, 
although  it  only  went  to  mitigate  the  punishment,  for  the  sake 
of  perpetuating  it,  why  the  exception  of  witnesses  only  to 
character  ?  The  evidence  must  be  either  material  to  the  case  or 
tending  to  prove  the  innocence  of  the  accused  :  as  to  prove  him 
innocent  altogether,  or  to  reduce  the  offence  from  murder  to 
manslaughter,  or  from  robbery  with  violence  to  robbery  without 
violence,  or  from  wounding  with  intent  to  do  grievous  injury  to 
mere  unlawful  wounding.  Under  this  enactment  the  accused 
has  a  right  to  adduce  evidence  to  reduce  his  offence  as  well  as  to 
prove  his  innocence.  But  the  evidence  before  the  magistrate  is 
to  be  confined  either  to  prove  his  innocence  altogether  or  to 
reduce  his  guilt.  Then,  as  to  the  object  being  to  perpetuate 
testimony,  that  is  not  the  object  of  the  Act ;  the  object  was  to 
require  the  depositions  to  be  put  in  writing  for  the  information 
of  the  prisoner  and  of  the  judge ;  and  the  language  of  the  Act 
includes  no  evidence  before  the  magistrate  which  has  not  a 
tendency  to  prove  the  defendant  not  guilty  or  to  reduce  his 
offence.  So  much  for  the  general  question.  Then  comes  the 
subordinate  question — whether  the  magistrate  was  right  in 
refusing  to  receive  the  evidence  which  was  offered  for  the 
purpose  of  proving  the  truth  of  the  alleged  libel.  Upon  the 
affidavits  I  think  that  was  the  only  object  for  which  the  evidence 
was  tendered,  that  was  the  point  decided  by  the  Alderman  and 
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the  point  now  to  be  decided  by  us— whether  evidence  was  Rw» 
admissible  to  prove  the  truth  of  the  libel.    I  think  it  was  not.  gm^ciLaDiw 

Beyond  all  doubt,  at  common  law,  before  Lord  Campbell's  Act,   

whatever  may  have  been  the  law  centuries  ago,  the  truth  of  the  1879. 

libel  was  no  defence  on  a  criminal  charge.    Lord  Campbell's  Act   Com- 

made  an  alteration  in  the  law  so  far  as  to  allow  such  evidence,  plaint  be/ore 
provided  the  truth  were  pleaded  and  provided  it  was  for  the  magistrate. 
public  benefit ;  and  that  is  the  only  defence  to  be  allowed  on  a 
charge  of  simple  libel.  It  is  said  that  the  prosecutor  might  in 
his  indictment  include  a  charge  of  libel  known  to  be  false ;  and 
it  is  unfortunately  true,  as  it  is  also  true  that  he  might  prefer  an 
indictment  without  going  before  a  magistrate  at  all.  If  the 
charge  were  of  a  libel  knowing  it  to  be  false,  then  evidence 
before  the  magistrate  might  be  received  to  show  that  the  defen- 
dant did  not  know  it  to  be  false.  But  then  it  would  not  prove 
his  innocence,  though  it  would  reduce  his  offence,  and  so  would 
be  material  to  the  case,  and  the  magistrate  must  still  commit 
the  accused  for  trial  Inasmuch  then,  as  the  evidence  is  only 
admissible  under  Lord  Campbell's  Act,  it  cannot  be  admissible 
on  the  preliminary  inquiry,  when  it  is  doubtful  whether  the 
defendant  will  plead  the  truth  or  not,  and  it  is  uncertain  whether 
he  will  be  able  to  state  facts  showing  that  the  publication  was  for 
the  public  benefit ;  so  that  the  magistrate  has  no  jurisdiction  to 
enter  into  the  inquiry.  As  to  the  two  cases  which  have  been 
cited,  they  are  distinguishable.  Both  cases  appear  to  me  to 
have  been  well  decided.  One  was  a  case  of  simply  publishing  a 
libel,  the  other  of  publishing  a  libel  knowing  it  to  be  false.  In 
the  latter  it  was  competent  to  get  rid  of  the  major  charge  by 
proving  the  truth  of  the  libel.  For  these  reasons  I  think  the 
rule  should  be  discharged. 

Manisty,  J. — I  am  of  the  same  opinion.  It  might  be  thought 
the  case  was  so  clear  that  it  might  have  been  disposed  of  on  the 
original  application  for  a  rule.  I  think  it  right  to  say  that  it 
was  not  on  account  of  any  doubt  in  my  mind  or  in  that  of 
my  brother  Field  that  we  granted  the  rule  nisi  ;  but  on  account 
of  the  great  importance  of  the  case,  and  that  it  might  undergo 
full  discussion.  I  agree  entirely  in  the  exhaustive  judgments 
that  have  been  given.  It  is  quite  sufficient  for  me  to  ground  my 
judgment  on  the  statute  itself — Lord  Campbell's  Act — which 
affords  an  entire  answer  to  this  application.  It  cannot  be 
doubted  that  if  that  Act  had  not  passed,  the  magistrate  would 
have  had  no  jurisdiction  to  enter  into  the  question  of  the  truth  or 
falsehood  of  the  alleged  libel,  and,  therefore,  the  magistrate  on 
the  preliminary  inquiry  could  not  inquire  into  the  truth,  for  if  he 
did,  the  evidence  would  be  irrelevant,  the  depositions  would  be 
waste  paper,  and  the  witnesses  could  not  be  indicted  for  perjury. 
So  to  require  the  magistrate  to  take  that  evidence  would  be  a 
mockery.  Lord  Campbell's  Act  has  made  no  change  in  that 
respect.  It  was  said  that  the  evidence  might  be  available  in 
mitigation  of  punishment,  but  it  is  clear  that  it  could  not  be  used 
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R»-  at  any  time  whether  for  that  purpose  or  any  other,  for  it  was  held 
amR.0AEMn.in  Sir  F-  Burdett's  case  (4  B.  &  Aid.  314)  that  the  truth  of  the 

  'libel  could  not  be  shown  on  affidavit,  even  in  mitigation  of 

1879.      punishment,  although  a  belief  in  it  might  be  shown.  Under 
fjHxfZTcom-  kord  Campbell's  Act,  the  truth  can  only  be  shown  on  a  plea 
plaint  be/or*  alleging  that  it  was  for  the  public  benefit,  that  the  matters 
magistrate,   charged  should  be  published.    In  this  case  the  inquiry  has  not 
arrived  at  the  stage  at  which  such  a  plea  can  be  pleaded,  and 
therefore  the  truth  of  the  libel  cannot  as  yet  be  received  in  evi- 
dence.   It  was  also  urged  that  the  evidence  was  receivable  to 
show  that  the  libel  was  by  way  of  comment  on  the  conduct  of  a 
public  man  ;  but  the  very  libel  shows  on  its  face  that  it  is  not  so, 
as  it  consists  of  abuse  and  vituperation,  which  could  not  be 
regarded  as  "  fair  comment "  on  the  conduct  of  any  man.  And 
I  think  it  would  be  wrong  that  we  should  grant  a  mandamus  to 
the  magistrate  to  receive  evidence  to  contradict  that  which  is 
manifest  on  the  face  of  the  libel  would  bring  scandal  on  this  high 
prerogative  writ.    The  rule  therefore  must  be  discharged. 

Rule  discharged  with  costs. 
Solicitor  for  the  prosecutor,  T.  A.  Cox. 
Solicitors  for  the  defendant,  Lewis  and  Lewis. 
Solicitor  for  Sir  R.  Carden,  The  City  Solicitor. 


CROWN  CASES  RESERVED. 
Saturday,  November  22,  1879. 

(Before  Cockbttbn,  C.J.,  Huddlbston,  B.,  Lindley,  Manistt, 
and  Hawkins,  J  J.) 

Rig.  v.  Fullagab.  (a) 

Larceny  Act — Fraudulent  appropriation  of  trust  money  by  solicitor 
— Direction  in  writing  to  apply  money  —  Intrusted  with 
"property"  for  safe  custody— 24  8f  25  Vict.  c.  95,  ss.  75,  76. 

Trust  money  had  been  invested  on  mortgage.  The  mortgage  was 
paid  off,  and  the  money  left  in  the  hands  of  the  family  solicitor, 
who  wrote  to  the  person  beneficially  interested ;  "  R.'s  money 
was  paid  on  Saturday,  the  6th  day  of  April — 2500Z.  and  interest. 
....  Let  me  know  how  you  would  like  to  have  the  25001. 
invested,  whether  in  the  funds  or  on  mortgage.  I  can  get  you  4 
per  cent,  on  a  good  security,  but  not  more.  More  than  4  per 
(a)  Reported  by  John  Thompson,  Esq.,  Berrister-at-Law. 
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cent,  is  not  to  be  obtained  upon  such  securities  as  trustees  would  Re*. 

be  j testified  in  investing."    The  answer  was  dated  the  9th  day  FoL^OAB 

of  April :  "  Will  consult  G.  at  once  about  the  money,  and  let  you   

know.    I  do  not  wish  it  placed  in  the  funds.    I  am  very  glad  it  1879. 

is  paid  over,  and  hope  it  will  be  well  secured  this  time."    At  or  jrr^^nt 

very  near  the  date  of  these  letters  it  was  clear  that  the  money  appropriation 

had  been  fraudulently  appropriated  to  his  own  use  by  the  of  money  by 

solicitor.  solicitor. 

Held,  that  this  was  a  fraudulent  conversion  to  his  own  use  of 
property  intrusted  to  the  solicitor  for  safe  custody  within  sect.  76 
of  24  £  25  Vict.  c.  95. 

Queer e,  whether  the  above  letters  amounted  to  a  direction  in  writing 
to  apply  the  money  within  sect.  75. 

QASE  reserved  for  the  opinion  of  this  Court  by  Cockburn,  C.J. 

Lewis  Greene  Fullagar,  a  solicitor,  was  tried  before  me  at  the 
late  assizes  for  the  Winter  Assize  County  No.  10,  as  appointed 
under  an  Order  in  Council  of  the  14th  day  of  August,  1879,  on 
an  indictment  framed  under  24  &  25  Vict.  c.  96,  ss.  75  &  76, 
which  charged,  in  a  variety  of  forms,  that,  being  the  attorney  and 
agent,  and,  having  been  by  her  intrusted  with  a  sum  of  25002  to 
be  invested  on  mortgage  and  for  safe  custody  for  the  benefit  of 
the  persons  interested  in  the  same,  he  had  fraudulently  converted 
the  money  to  his  own  use. 

It  is  unnecessary  to  set  out  the  indictment,  which  was  of  great 
length  and  prolixity.  It  may  be  taken  that  it  set  out  the  offence 
in  every  form.  The  only  counts  that  need  now  be  referred  to  are 
the  22nd  and  23rd  counts. 

22nd  count :  And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  Lewis  Greene  Fullagar  heretofore, 
bo  wit,  on  the  6th  day  of  April,  1872,  being  an  attorney  and  agent 
of  the  said  Mary  Mockett,  and  being  solely  intrusted  by  her  with 
certain  property,  to  wit,  the  sum  of  2500Z.  of  the  moneys  of  the 
3aid  Mary  Mockett,  for  safe  custody,  did  afterwards,  to  wit,  on 
the  said  6th  day  of  April,  a.d.  1872,  at  the  parish  aforesaid,  in 
the  county  and  winter  assize  county  aforesaid,  unlawfully,  and 
with  intent  to  defraud,  convert,  and  appropriate  the  said  sum  of 
money  to  his  own  use  and  benefit,  then  being  money  of  the  said 
Mary  Mockett,  against  the  form  of  the  statute  in  such  case  made 
ind  provided,  and  against  the  peace  of  our  said  lady,  the  Queen, 
ber  crown  and  dignity. 

23rd  count:  And  the  jurors  aforesaid  upon  their  oath  aforesaid 
lo  further  present  that  the  said  Lewis  Greene  Fullagar  heretofore, 
bo  wit,  on  the  6th  day  of  April,  1872,  being  an  attorney  and  agent  of 
Jiesaid  Mary  Mockett,  James  Walker  Body,  and  Stephen  Goldsmith, 
md  being  intrusted  by  them  with  certain  of  their  property,  to  wit, 
die  sum  of  25002.  of  the  moneys  of  the  said  Mary  Mockett, 
James  Walker  Body,  and  Stephen  Goldsmith,  for  safe  custody, 
tfterwards,  to  wit,  on  the  said  6th  day  of  April,  in  the  year  afore- 
laid,  at  the  parish  aforesaid,  in  the  county  and  winter  assize  county 
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R«o.      aforesaid,  unlawfully,  and  with  intent  to  defraud,  did  convert  and 
Fullagar    appropriate  to  his  own  use  and  benefit  the  said  last-mentioned 
LLAQAI>'   sum  of  money,  then  being  the  property  of  the  said  Mary  Mockett, 
1879.      James  Walker  Body,  and  Stephen  Goldsmith,  against  the  form 
Fraudulent  °^  ^e  statute  in  such  case  made  and  provided,  and  against  the 
appropriation  peace  °^  our  8a^  ^7  ™e  Queen>  aer  crown  and  dignity. 
of  money  by      The  only  question  to  be  considered  is  whether,  upon  the  facts, 
solicitor.    ^e        came  within  the  statute. 

That  the  defendant  had  been  intrusted  with  the  money,  and  that 
he  had  fraudulently  converted  it  to  his  own  use,  having,  on  his 
own  admission,  speculated  with  it,  and  lost  it,  was  undoubted. 
But  it  becomes  necessary  to  call  attention  to  the  manner  in  which 
the  money  first  came  into  the  hands  of  the  defendant,  and  under 
what  circumstances  he  disposed  of  it. 

The  money  in  question  being  part  of  the  residuary  estate  of 
one  William  Martin,  the  father  of  the  prosecutrix,  had  been 
bequeathed  by  him  to  trustees,  and  had  been  invested  on  mort- 
gage ;  but  the  mortgage  having  been  paid  off  by  the  mortgagor, 
the  money  had  come  into  the  hands  of  the  defendant  as  the  family 
solicitor  and  solicitor  to  the  trust. 

On  receipt  of  the  money,  defendant  wrote  to  the  prosecutrix  as 
follows : 

Lewes,  8th  April,  1872. 
Dear  Madam, — Mr.  Ridge's  money  was  paid  on  Saturday  last,  6th  April — 2500&  and 
interest   I  inclose  a  cheque  for  97L  IBs.  4<£,  thus : — 

One  year's  interest  due  6th  April    £100   0  0 

less  income  tax    2  10  0 


97  10  0 

Error  in  former  payments     ...    0  84 


£97  18  4 

Let  me  know  how  you  would  like  to  have  the  2500/.  invested.  Whether  in  the 
funds  or  on  mortgage.  I  can  get  you  4  per  cent,  on  a  good  security,  but  not  more. 
More  than  4  per  cent,  is  not  to  be  obtained  upon  such  securities  as  trustees  would  be 
justified  in  investing. 

Tours  faithfully,  Liwib  G.  Fuliagab. 

Bin.  Mockett,  Arlington. 

To  which  letter  Mrs.  Mockett  sent  the  following  reply  : 

GrelhilTs  Farm,  Arlington,  9th  April,  1872. 

L.  G.  Fullagar,  Esq. 

Sir, — The  cheque  97 L  IBs.  id,  came  safe  to  hand  this  morning,  for  which  I  am  obliged. 
Will  consult  Mr.  Goldsmith  at  once  about  the  money,  and  let  you  know.  I  do  not  wish 
it  placed  in  the  funds.  I  am  very  glad  it  is  paid  over,  and  hope  it  will  be  well  secured 
this  time. 

Tours  respectfully,  Mast  Mogkbtt. 

The  Mr.  Goldsmith  here  referred  to  was  till  his  death  a  trustee 
under  the  will,  and  a  confidential  friend  of  the  prosecutrix,  who 
had  a  beneficial  interest,  that  is  to  say,  a  life  estate,  in  the  fund. 

About  a  week  or  two  later  Mrs.  Mockett  saw  the  defendant  at 
his  office  at  Lewes,  when  he  told  her  that  he  had  placed  the  money 
on  mortgage  on  a  large  estate  at  Worth,  on  a  first  mortgage ; 
representing,  in  answer  to  a  question  put  by  her,  that  a  deed 
which  was  lying  on  the  table,  but  which  she  did  not  further  look 
at,  was  the  mortgage  deed.    All  this  was  wholly  untrue ;  and  the 
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money,  as  has  already  been  stated,  was  applied  by  the  defendant  Rk. 
to  his  own  purposes.  Fulljlgab 

He  paid  the  interest  regularly  from  April,  187j}>  when  the  money   

came  into  his  hands,  till  October,  1878,  making  from  time  to  time  1879. 
excuses  for  not  producing  the  mortgage  deed,  which  was  re-  Fr^^/ent 
peatedly  asked  for,  till  at  last,  another  solicitor  having  been  appropriation 
employed,  and  an  order  of  a  Court  of  Equity  obtained  for  the  of  money  by 
delivery  of  the  deeds,  the  defendant  confessed  the  real  state  of  ">b*tor< 
the  facts,  and  acknowledged  that  he  had  made  away  with  the 
money. 

Of  the  moral  guilt  of  the  defendant  there  could  be  no  doubt ; 
and  I  therefore  directed  a  verdict  of  guilty,  and  sentenced  the 
defendant  to  five  years'  penal  servitude;  but,  as  I  doubted 
whether,  upon  these  facts,  the  case  came  within  the  first  enact- 
ment of  the  statute  (sect.  75)  by  reason  of  the  absence  of  any 
affirmative  written  direction  as  to  the  application  of  the  money, 
or  within  the  second  (sect.  76),  by  reason  of  the  latter  being,  as  I 
thought,  applicable  to  securities  alone  and  not  to  money, 
I  respited  execution  of  the  sentence  in  order  to  take  the  opinion 
of  this  Court  as  to  whether  the  defendant  could  be  held  guilty 
under  the  statute  in  question. 

A.  E.  Cockburn,  Nov.  6,  1879. 

E.  Olarke  {Fulton  with  him)  for  the  defendant.— The  76th 
section  of  the  24  &  25  Vict.  c.  76,  enacts  that :  "  Whosoever 
being  a  banker,  merchant,  broker,  attorney,  or  agent,  and  being 
instructed  either  solely  or  jointly  with  any  other  person,  with 
the  property  of  any  other  person  for  safe  custody  shall,  with 
intent  to  defraud,  sell,  &c,  or  in  any  manner  convert  or  appro- 
priate the  same,  or  any  part  thereof,  to  or  for  his  own  use  or 
benefit,  &c,  shall  be  guilty  of  a  misdemeanour/'  That  section  is 
not  applicable  to  this  case,  for  the  evidence  does  not  show  that 
the  defendant  was  intrusted  with  property  for  safe  custody. 
It  rather  shows  that  he  was  intrusted  with  it  for  investment. 

Huddlbston,  B. — By  sect.  1  the  term  "  property  shall  include 
every  description  of  real  and  personal  property,  money 
debts,  &c." 

Hawkins,  J. — If  you  say  the  letters  show  that  the  defendant 
was  intrusted  with  the  money  to  invest  on  mortgage,  then  they 
amount  to  a  direction  in  writing  within  sect.  75,  and  if  they  do 
not,  then  the  money  was  intrusted  to  the  defendant  for  safe 
custody  within  sect.  76,  until  Mrs.  Mockett  gave  further  instruc- 
tions how  it  was  to  be  dealt  with. 

Olarke. — The  indictment  charges  the  defendant  with  having 
committed  the  offence  on  the  6th  day  of  April,  1872,  and 
Mrs.  Mockett's  letter  is  on  the  9th  day  of  April.  The  defendant 
may  have  had  sufficient  money  to  satisfy  the  claim  at  that  date. 

Huddlbston,  B. — Does  it  make  any  difference  when  he  com- 
mitted the  offence  ?  The  only  two  questions  that  arise  under 
sect.  76  are,  was  the  defendant  intrusted  with  the  money  as  an 
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ltw.      attorney  for  safe  custody,  and  did  he  convert  it  to  his  own  use,  j 
r-        and  the  jury  have  found  both  questions  in  the  affirmative.  ' 
llaqar.       Clarke. — No  doubt  the  jury  must  be  taken  to  have  found  what  | 
1879.      they  properly  could  find  upon  the  facts  to  support  the  conviction,  • 
—      but  the  facts  did  not  warrant  the  verdict.    The  facts  were  not  ! 
arp^pr^L  sufficient  according  to  Beg.  v.  TathcJc  (2  Q.  B.  Div.  157 ;  13  Cox 
of  money  by  C.  C.  378).    In  his  judgment  in  that  case,  Cockburn,  C.  J. 
solicitor,    pointed  out  the  kind  of  evidence  necessary.   He  said  :  "  Assuming 
such  a  case  to  be  within  the  statute,  it  would  be  a  question  for  the 
jury  whether  the  defendant  at  the  time  the  money  was  received 
intended  to  embezzle  it.    Possibly  proof  that  a  party  receiving 
money  under  such  circumstances  was,  and  knew  himself  to  be,  i 
hopelessly  insolvent,  and  being  aware  that  his  account  at  his  I 
bankers'  was  heavily  overdrawn,  paid  the  money  into  the  credit  of  | 
his  account,  knowing  that  the  effect  of  his  so  doing  would  be  that  ! 
it  would  be  totally  lost  to  the  party  entitled  to  it,  might  be  | 
sufficient  evidence  of  an  intention  to  convert  the  proceeds  to  his 
own  use,  although  under  other  circumstances  the  payment  of  the 
money  into  his  bankers  might  have  been  perfectly  legitimate. 
But  the  only  evidence  of  insolvency  in  the  present  case  was  that 
two  months  after  the  receipt  of  the  money  the  defendant  filed  a 
petition  for  liquidation.    At  the  time  he  received  it  he  may  have 
been  solvent." 

H.  Avory  for  the  prosecution. 

Cockburn,  C.  J. — That  case  was  upon  sect.  75.  In  the  present 
the  evidence  was  clear,  for  within  a  week  or  a  fortnight  of  her 
letter  Mrs.  Mockett  called  on  the  defendant,  when  he  told  her 
two  lies,  that  he  had  invested  the  money  on  mortgage,  and  that 
the  deed  was  lying  on  the  table,  and  she  in  her  evidence  said  she 
did  not  look  at  it,  as  she  had  not  got  her  spectacles  with  her. 
Within  a  week  of  receiving  the  money  he  begins  to  concoct  the 
fraud  to  conceal  the  fact  of  his  having  appropriated  it  to  his  own 
use.    There  can  be  no  question  that  the  case  is  within  sect.  76. 

Huddlbston,  B. — I  might  have  had  doubts  as  to  whether  there 
was  a  sufficient  direction  in  writing  within  sect.  75,  but  I  have 
none  as  to  the  case  being  within  sect.  76. 

Lindley,  J. — The  case  is  clearly  within  sect.  76. 

Manisty  and  Hawkins,  JJ.  concurred. 

Conviction  affirmed. 
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CROWN  CASES  RESERVED. 

Saturday,  December  6,  1879. 

(Before  Cockbusn,  C.J.,  Lush,  J.,  Huddleston,  B.,  Likdlit  and 

Hawkins,  JJ.) 

Reg.  v.  Robert  Martin,  (a) 

Forgery*— Drawing  a  cheque  vn  a  person9 8  own  name-— No  assets  at 
the  bank — Fcuse  pretences. 

In  payment  of  goods  the  prisoner  filled  up  a  banker's  cheque  and 
gave  to  the  seller.  The  prisoners  name  was  Robert  Martin,  but 
he  signed  the  cheque  in  the  name  of  William  Martin.  The 
seller  took  the  cheque  as  that  of  the  prisoner  without  noticing  the 
alteration  in  the  Christian  name.  Upon  presentation  at  the 
bank,  where  the  prisoner  had  wo  assets,  the  cheque  was  dis- 
honoured on  the  ground  that  the  signature  was  not  that  of  any 
customer  of  the  bank. 

The  prisoner  having  been  convicted  on  an  indictment  for  forgery, 
the  Court  quashed  the  conviction,  as  this  was  not  a  forgery,  but 
a  case  of  false  pretences. 

CASE  reserved  for  the  opinion  of  this  Court  by  Cockbura,  C.J. 
The  prisoner,  Robert  Martin,  was  tried  before  me  at  the 
late  assizes  held  at  Maidstone  on  an  indictment  which  charged  him 
in  one  count  with  having  forged,  in  another  with  having  uttered 
a  forged  order  for  the  sum  of  322.  with  intent  to  defraud.  The 
facts  were  as  follows : 

The  prosecutor,  George  Lee,  is  a  horse  dealer  at  Ashford,  in 
Kent.  The  prisoner  Martin  had  been  for  many  years  collector  of 
the  tolls  of  the  markets'of  Ashford  and  Maidstone,  and  was  well 
known  to  the  prosecutor.  In  the  course  of  the  present  year  the 
prisoner,  having  ceased  to  hold  the  above-mentioned  office,  left 
the  neighbourhood,  and  went  to  reside  in  Southwark.  On  the 
2nd  day  of  September,  being  again  at  Ashford,  for  what  purpose 
did  not  appear,  he  saw  the  prosecutor  Lee  in  the  street  in  a  pony 
cart,  and  accosted  him,  inquiring  if  he  (Lee)  had  a  pony  for  sale, 
whereupon  the  prosecutor  recommended  him  to  buy  the  pony  he 
was  then  driving.  A  deal  ensued,  the  result  of  which  was  that 
the  prosecutor  agreed  to  sell,  and  the  prisoner  to  buy,  the  pony 
and  carriage  for  322. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-ftt-Lftw. 
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The  prisoner  proposing  to  give  his  cheque  for  the  amount,  both 
parties  went  into  an  adjoining  inn,  in  order  that  the  cheque  might 
be  there  drawn.  The  prisoner  then  produced  a  printed  form  of 
cheque  of  the  bank  of  Messrs.  Wigan  and  Co.,  bankers,  of  Maid- 
stone, taken  from  a  cheque  book,  of  which  he  had  become 
possessed  as  a  former  customer  of  the  bank.  This  he  filled  up, 
in  the  presence  of  the  prosecutor,  with  the  name  of  the  latter  as 
payee,  signed  it  in  the  name  of  William  Martin,  his  name  being 
Robert,  and  delivered  it  to  the  prosecutor,  who  put  it  in  his  pocket 
without  further  looking  at  it,  or  observing  in  what  name  it  was 
signed,  after  which  he  proceeded  to  give  possession  of  the  pony 
and  carriage  to  the  prisoner.  On  the  ensuing  morning  the 
prisoner  drove  the  pony  and  carriage  to  town,  and  on  the  day 
after  drove  to  Barnet  Fair,  where  he  sold  both.  On  the  cheque 
being  presented  at  Messrs.  Wigan's  Bank  payment  was  refused 
on  the  ground  that  the  signature  was  not  that  of  any  customer  of 
the  bank. 

The  prisoner  had  been  a  customer  of  the  bank,  and  had  had 
an  account  there  in  his  proper  name  of  Robert  Martin,  but  his 
account  remaining  overdrawn  for  some  time  after  he  had  ceased 
to  be  the  collector  of  the  market  tolls,  and  the  bank  insisting  on 
the  balance  due  to  them  being  paid,  the  amount  was  accordingly 
paid  on  the  4th  day  of  June,  and  the  account  was  then  closed. 
No  money  was  afterwards  paid  in  to  prisoner's  credit,  nor  was  any 
cheque  drawn  by  him.  He  asserted  indeed  in  his  defence  on  this 
charge  that  he  had  expected  money  to  have  been  paid  in  to  his 
account,  but  no  evidence  was  adduced  to  show  that  there  was  any 
foundation  for  this  statement.  No  name  was  mentioned  of  any 
person  owing  him  money,  or  by  whom  he  expected  money  to  be 
paid  into  the  bank  on  his  account.  He  had  ceased  to  all  intents 
and  purposes  to  be  a  customer  of  the  bank,  and  must  have  bee  a 
fully  aware  that  a  cheque  drawn  by  him  on  the  bank  would 
certainly  be  dishonoured. 

Under  these  circumstances  there  can  be  no  doubt  that  the 
prisoner  had  been  guilty  of  the  offence  of  obtaining  the  pro- 
secutor's goods  by  false  pretences.  But  the  indictment  being  for 
forgery  of  the  cheque,  and  it  appearing  to  me  doubtful  whether 
the  charge  of  forgery  could  upon  the  fects  proved  be  upheld,  I 
reserved  the  case  for  the  consideration  of  this  Court. 

In  considering  this  question  I  have  further  to  call  attention  to 
the  following  facts : 

The  prisoner  in  drawing  this  cheque  and  delivering  it  to  the 
prosecutor  did  not  do  so  in  the  name  of  or  as  representing  any 
other  person,  real  or  fictitious.  The  cheque  was  drawn  and 
uttered  as  his  own,  and  it  was  so  received  by  the  prosecutor,  to 
whom  the  prisoner  was  perfectly  well  known  as  an  acquaintance 
of  twenty  years'  standing,  and  by  whom  he  was  seen  to  sign  it. 
The  prisoner  did  not  obtain  credit  with  the  prosecutor  by 
substituting  the  Christian  name  of  William  for  that  of  Robert. 
He  would  equally  have  got  credit  had  he  signed  his  proper  name 
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of  Robert.    The  credit  was  given  to  the  prisoner  himself,  not  to  Rro. 
the  name  in  which  the  cheque  was  signed.    The  cheque  was  Robert 
taken  as  that  of  the  individual  person  who  had  just  been  seen  to  Martin. 

sign  it,  not  as  the  cheque  of  William  Martin,  as  distinguished   

from  Robert  Martin,  or  of  any  other  person  than  the  prisoner.  1879, 
On  the  contrary,  if  the  prosecutor,  who  knew  the  prisoner's  name 
to  be  Robert,  had  observed  that  the  signature  was  in  the  name  of  pretences. 
William,  he  would  in  all  probability  have  suspected  something 
wrong,  and  would  have  refused  to  take  the  cheque. 

There  was  nothing  whatever  from  which  the  motive  of  the 
prisoner  in  signing  a  wrong  Christian  name  could  be  gathered. 
There  happened,  indeed,  to  be  a  William  Martin,  a  customer  of 
the  bank ;  but  this  was  unknown  to  the  prisoner ;  besides  which, 
as  the  prisoner  was  perfectly  aware  that  his  person  and  true 
name  were  well  known  to  the  prosecutor,  it  could  not  be 
supposed  that  he  intended  to  pass  himself  off  as,  or  the  cheque 
as  the  cheque  of,  any  William  Martin  other  than  himself.  The 
only  motive  which  has  occurred  to  my  mind  as  one  which  might 
have  induced  him  to  sign  a  false  Christian  name  is  that  he  may 
have  thought  that  by  so  doing  he  might  avoid  being  liable  on  the 
cheque  when  payment  had  been,  as  it  was  certain  to  be,  refused. 
This,  however,  amounts  to  no  more  than  conjecture.  Be  it  as  it 
may,  and  whatever  may  have  been  the  motive,  it  occurred  to  me 
that,  while  there  had  been  a  fictitious  signature  to  the  cheque  in 
question,  so  far  as  the  Christian  name  was  concerned,  yet  the 
signature  having  been  affixed  by  the  prisoner,  and  the  cheque 
delivered  by  him  as  his  own,  though  there  had  been  a  signature  in 
a  fictitious  name,  the  name  could  not  be  said  to  be  that  of  a  ficti- 
tious person  ;  and  that,  in  this  respect,  the  case  did  not  fall  within 
the  principle  of  the  cases  in  which  it  has  been  held  that  the  use 
of  the  pretended  name  of  a  fictitious  person  amounts  to  forgery. 

I  have  therefore  sought  the  assistance  of  the  Court  as  to 
whether,  under  the  circumstances,  the  affixing  a  fictitious 
Christian  name  to  this  cheque  by  the  prisoner  amounts  to  forgery 
as  charged  in  the  indictment.  A.  E.  Cockburn. 

No  counsel  was  instructed  to  argue. 

Cockburn,  C.J. — The  conviction  must  be  quashed.  This  case 
is  concluded  by  authority.  In  Dunn's  case  (1  Leech  C.  C.  57) 
the  Judges  agreed  "  that  in  all  forgeries  the  instrument  supposed 
to  be  forged  must  be  a  false  instrument  in  itself,  and  that  if  a 
person  give  a  note  entirely  as  his  own  his  subscribing  it  by  a 
fictitious  name  will  not  make  it  a  forgery,  the  credit  there  being 
given  to  himself  without  any  regard  to  the  name  or  without  any 
relation  to  a  third  person."    That  exactly  applies  to  this  case. 

Lush,  J. — I  had  the  same  question  before  me  at  the  last 
Autumn  Assizes,  and  I  directed  an  indictment  for  false  pretences 
to  be  preferred. 

Cockburn,  C.J. — That  ought  to  have  been  done  in  this  case. 

Huddleston,  B.,  Lindlby  and  Hawkins,  JJ.,  concurred. 

Conviction  quashed. 
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CROWN  CASES  RESERVED. 
Saturday,  November  22,  1879. 

(Before  Cockburn,  C.J.,  Hoddleston,  B.,  Lindley,  Manistt,  and 

Hawkjns,  JJ.) 

Reg.  v.  J.  A.  Wilson,  (a) 

Bankruptcy  Act,  1869 — Infant — Quitting  England  with  property 
divisible  among  creditors — Debtors  Act,  1869. 

An  infant  trader  quitted  England,  and  whilst  abroad  a  petition 
was  filed  upon  which  he  was  adjudicated  a  bankrupt.  He  was 
arrested,  brought  to  England,  indicted  and  convicted  under 
sect.  12  of  the  Debtors  Act,  1869  (32  £  33  Vict.  c.  62),  for 
having  feloniously,  within  four  months  before  the  presentation 
of  a  bankruptcy  petition  against  him,  quitted  England  and 
taken  with  him  201.  and  upwards,  which  ought  by  law  to  have 
been  divided  amongst  his  creditors,  with  intent  to  defraud. 

Held,  that  the  conviction  could  not  be  sustained,  as  the  debts  of 
the  creditors  who  proved  were  void  by  the  Infants  Relief  Act, 
1874,  none  of  them  being  for  necessaries. 

Quaere,  whether  sect.  12  applies  when  the  person  adjudged  bank- 
rupt  has  quitted  England  before  the  presentation  of  the  peti- 
tion. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Hull,  Yorkshire. 

1.  The  prisoner,  John  Aulay  Wilson,  was  tried  before  me  at 
the  last  quarter  sessions  at  Hull,  on  an  indictment  under  the  12th 
section  of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  charging 
him  with  having  feloniously,  within  four  months  before  the  pre- 
sentation of  a  bankruptcy  petition  against  him,  quitted  England, 
and  taken  with  him  his  money  to  the  amount  of  201.  and  upwards, 
which  ought  by  law  to  have  been  divided  amongst  his  creditors, 
with  intent  to  defraud. 

2.  The  prisoner  traded  in  Hull  as  a  Baltic  merchant. 

3.  On  the  19th  day  of  October,  1878,  he  drew  out  of  his 
banker's  hands  at  Hull  the  sum  of  1 282.  in  cash,  and  on  the  27th 
of  the  same  month  quitted  England  for  Sydney,  and  arrived 
at  the  latter  place  on  the  2nd  day  of  February,  1879. 

4.  On  the  30th  day  of  November,  1878,  within  four  months  of 
the  prisoner  having  quitted  England  as  aforesaid,  a  petition  in 

(a)  Reported  by  John  Thompson,  Esq.,  B&rrister-at-Law. 
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bankruptcy  was  presented  in  the  local  Court  of  Bankruptcy  at  Rao. 
Hull  against  him,  and  lie  was  on  the  same  day  adjudicated  a     a  w  jam 
bankrupt.   

5.  At  the  time  the  prisoner  was  so  adjudicated  a  bankrupt  he  1879. 
was  on  the  high  seas  on  his  way  to  Sydney,  sailing  near  the  n  ~ — A 
Equator.  im-Ivfanu 

6.  On  the  2nd  day  of  December,  1878,  an  order  to  prosecute 
the  prisoner  was  made  by  the  said  Court  of  Bankruptcy. 

7.  On  the  3rd  day  of  February,  1879,  the  prisoner  was 
apprehended  at  Sydney  and  charged  with  this  offence,  and  he 
then  gave  up  to  the  officer  apprehending  him  the  sum  of  96Z.  in 
gold  and  notes,  and  confessed  to  him  that  it  was  part  of  the  money 
he  had  taken  with  him  when  he  quitted  England. 

8.  The  debts  proved  against  the  estate  were  all  trade  debts, 
and  contracted  by  the  prisoner  in  his  trade  as  a  Baltic  merchant. 
No  debts  for  necessaries  were  proved  against  the  estate,  nor  was 
it  shown  that  any  debts  for  necessaries  existed. 

9.  The  file  of  the  proceedings  in  the  said  Bankruptcy  Court 
was  put  in  evidence,  and  amongst  them  was  the  order  of 
adjudication  of  the  prisoner  to  be  a  bankrupt,  dated  the  30th 
day  of  November,  1878. 

10.  No  copy  of  the  London  Gazette  containing  the  order  of  the 
local  Court  of  Bankruptcy  adjudging  the  prisoner  to  be  a  bank- 
rupt was  produced  in  evidence  before  me,  or  filed  amongst  the 
proceedings  in  the  said  Bankruptcy  Court,  but  only  a  single  sheet 
purporting  to  be  a  sheet  of  the  London  Gazette,  and  that  single 
sheet  contained  the  order  adjudging  the  prisoner  to  be  a  bank- 
rupt. 

11.  On  the  prisoner's  part  it  was  proved  before  me  that  the 
prisoner  was  born  on  the  13th  day  of  March,  1859.  He  was 
consequently  a  minor  at  the  time  of  the  aforesaid  adjudication  of 
bankruptcy,  and  at  the  time  when  he  contracted  the  aforesaid 
debts  which  had  been  proved  against  his  estate;  and  it  was 
contended  on  his  behalf  that  by  reason  of  his  infancy  the  said 
proceedings  in  bankruptcy  were  void,  that  he  had  not  and  could 
not  have  any  creditors  within  the  meaning  of  the  12  th  section  of 
the  Debtors  Act,  1869,  amongst  whom  the  property  which  he  took 
away  with  him  ought  by  law  to  be  or  to  have  been  divided, 
inasmuch  as  since  the  Infants  Relief  Act,  1874  (37  &  38  Vict, 
c.  62),  contracts  by  infants,  except  for  necessaries,  are  void,  and 
that  the  prisoner  was  never  liable  at  law  or  in  equity  for  the  said 
debts  contracted  during  his  infancy,  and  could  not  have  creditors 
in  respect  of  them. 

12.  It  was  also  contended  on  the  prisoner's  behalf  that  there 
was  no  conclusive  proof  of  the  order  of  adjudication  of  bank- 
ruptcy, inasmuch  as  no  copy  of  the  London  Gazette  containing 
the  order  was  filed  in  the  proceedings  in  bankruptcy  or  produced 
in  evidence  at  the  trial. 

13.  I  determined  to  submit  these  points  to  the  consideration  of. 
the  Court  for  Crown  Cases  Reserved,  in  the  event  of  the  prisoner 
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being  convicted,  and  I  left  the  case  to  the  jury  upon  the  other 
J  A  Wilson  Prove^  facts,  telling  them  that  they  should,  if  those  facts  were 

"          "  made  out  to  their  satisfaction,  find  him  guilty,  unless  they  were 

1879.      satisfied  that  the  prisoner  had  no  intent  to  defraud  when  he 
Debto^T Act,  Q^tecl  England,  taking  with  him  his  property  as  he  did,  and  they 
1869—  Infant,  found  him  guilty  and  recommended  him  to  mercy. 

14.  The  prisoner  had  been  in  custody  from  the  time  of  his 
apprehension  in  Sydney. 

I  respited  sentence,  and  let  him  out  on  his  own  recognisance 
in  1001.  to  appear  at  the  next  sessions  or  when  called  upon,  and 
reserved  this  case  for  the  consideration  of  this  Court. 

I  now  respectfully  ask  for  the  opinion  of  this  Court  whether, 
under  the  circumstances  stated,  the  prisoner's  conviction  ought 
to  be  affirmed  or  quashed. 

W.  C.  Bkaslby, 

Recorder  of  Hull. 

Nov.  7th,  1879. 

Cyril  Dodd  for  the  prisoner. — The  conviction  cannot  be 
sustained.  The  indictment  was  framed  under  the  12th  section 
of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  which  enacts  that 
if  any  person  who  is  adjudged  a  bankrupt,  or  has  his  affairs 
liquidated  by  arrangement,  after  the  presentation  of  a  bankruptcy 
petition  against  him,  or  the  commencement  of  the  liquidation,  or 
within  four  months  before  such  presentation  or  commencement, 
quits  England  and  takes  with  him,  or  attempts,  or  makes 
preparation  for  quitting  England  and  taking  with  him  any  part  of 
his  property  to  the  amount  of  20Z.  or  upwards,  which  ought  by 
law  to  be  divided  amongst  his  creditors,  he  shall  (unless  the  jury 
shall  be  satisfied  that  he  had  no  intent  to  defraud)  be  guilty  of 
felony  punishable  with  imprisonment  for  a  term  not  exceeding 
two  years  with  or  without  hard  labour.  This  section  does  not 
apply,  the  prisoner  having  quitted  England  before  the  adjudi- 
cation in  bankruptcy.  [Cockburn,  C.J. — I  suppose  your  con- 
tention is  that  the  adjudication,  though  final  for  proceedings  in 
bankruptcy,  is  not  so  as  regards  criminal  proceedings  against  the 
bankrupt.]  Yes.  Secondly,  the  prisoner  being  a  minor  when 
these  debts  were  contracted,  they  were  void  by  the  Infants  Relief 
Act,  1874  (37  &  38  Vict.  c.  62,  s.  1),  which  enacts  that  all  contracts 
whether  by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or 
for  goods  supplied  or  to  be  supplied  (other  than  contracts  for 
necessaries),  and  all  accounts  stated  with  infants  shall  be  absolutely 
void. 

Oorsty  Q.C.,  for  the  prosecution,  contended  that  the  12th  section 
of  the  32  &  33  Vict.  c.  62,  did  apply,  although  the  bankrupt  was 
abroad  at  the  time  of  the  adjudication,  he  having  gone  abroad 
within  four  months  before  the  presentation  of  the  petition  in 
bankruptcy ;  and  that  this  appeared  to  be  the  proper  construction 
from  a  comparison  of  that  section  with  the  previous  section  11. 
As  to  the  second  point,  he  admitted  that  as  by  the  operation  of 


CRIMINAL  LAW  CASKS. 


381 


the  Infants  Relief  Act,  1874  (a)  the  prisoner   had  no  legal  Rao. 

creditors,  the  adjudication  in  bankruptcy  could  not  be  sustained,  I!: 

and  the  conviction  must  therefore  be  quashed.  ov* 

The  Court  gave  no  decision  upon  the  first  point,  and  said  that  1879. 

they  were  all  agreed  that  the  prisoner  could  not  be  convicted  n  . — 
under  sect.  12  because  he  was  a  minor  when  the  debts  were  ig69— Infant. 
contracted. 

Conviction  quashed. 


SUFFOLK  ASSIZES. 
Friday,  February  13,  1880. 

(Before  B&amwell,  L.J.) 
Beg.  v  Orman  and  Barber. 

Conspiracy — Purchase  of  goods  without  intention  of  paying  for 
them — Agreement  to  do  an  act  not  in  itself  criminal — Conspiracy 
to  do  an  "  unlawful "  act. 

A.  obtained  goods  on  credit  at  B.'s  suggestion,  in  order  that  A. 
might  sell  them  to  B.  below  their  value,  B.  aiding  A.  as  a 
referee,  and  giving  him  a  character.  The  evidence  was  such 
that  B.  must  have  known  that  A.  was  getting  the  goods  without 
any  intention  of  paying  for  them. 

Held,  that  B.  was  guilty  of  conspiring  with  A .  to  defraud. 

MAEIA  ORMAN  and  Maria  Barber,  her  mother,  were  in- 
dicted for  that  they  did,  together  with  one  Edwin  Thos. 
Groom,  conspire  together  by  divers  false  pretences  and  indirect 
means,  and  by  fraudulent  and  artful  devices,  to  obtain  jewellery, 
clothes,  and  other  goods  from  divers  tradesmen  carrying  on 
business  in  the  borough  of  Ipswich.    (There  were  twelve  counts 
in  the  indictment,  each  naming  a  different  tradesman  from  whom 
goods  had  been  obtained.) 
Poyser  for  the  prosecution. 
Bhfeld  and  Frere  for  Orman. 
Reeve  and  Frere  for  Barber. 

Poyser. — The  acts  complained  of  would  not  amount  to  a  crime 
in  an  individual,  but  an  indictment  would  lie  for  conspiracy  when 
they  were  the  result  of  an  agreement  between  two  or  more 

(a)  By  the  Infants  Relief  Act,  1874,  s.  1  (37  &  38  Vict.  o.  62):  "All  contracts, 
whether  by  specialty  or  by  simple  contract,  henceforth  entered  into  by  infants  for  the 
repayment  of  money  lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied  (other 
than  contracts  for  necessaries),  and  all  accounts  stated  with  infants  shall  be  absolutely 
Toid:  Provided  always  that  this  enactment  shall  not  invalidate  any  contract  into 
which  an  infant  may,  by  any  existing  or  future  statute,  or  by  the  rules  of  common 
law  or  equity,  enter,  except  such  as  now  by  law  are  voidable." 
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Rao.  persons.  The  evidence  would  show  that  Groom  obtained  goods 
Obman  and      m  ^e  *ra^e8men  no  intention  to  pay  for  them.  The 

Barber.     defendants  were  aware  of  this  and  were  parties  to  his  doing  so. 

  They  arranged  with  him  before  he  purchased,  and  suggested  what 

1880.  articles  he  should  get.  This  was  an  agreement  to  cheat.  It  was 
Conspiracy  to  "  a  defrauding  or  endeavouring  to  defraud  another  of  his  known 
defraud,  right  by  means  of  some  artful  device,  contrary  to  the  plain 
rules  of  common  honesty,"  which  was  the  definition  of  cheating 
in  Hawkins*  Pleas  of  the  Crown.  Cheating  had  ceased  to  be 
a  crime  in  itself,  but  a  combination  to  cheat  is  still  indictable. 
"  There  can  be  no  doubt  that  all  conspiracies  whatsoever  wrong- 
fully to  prejudice  a  third  person  are  highly  criminal  at  common 
law:"  (1  Hawkins'  Pleas  of  the  Crown,  cap.  72,  s.  2).  The  act  need 
not  be  criminal  in  itself,  for  the  conspiracy  was  the  gist  of  the 
offence.  This  was  so  held  in  the  case  of  a  knock-out  at  an  auction 
(Levi  v.  Levi,  6  C.  &  P.  239),  and  in  the  case  of  a  mock  auction 
(Reg.  v.  Lewis,  11  Cox  C.  C.  404).  An  agreement  to  misrepre- 
sent the  solvency  of  a  bank  has  been  held  to  be  criminal  (Reg.  v. 
Brown  and  others,  7  Cox  C.  C.  442  ;  1  F.  &  F.  213) ;  and  in  one 
of  the  latest  cases  (Reg.  v.  Warburton,  L.  Rep.  1  C.  C.  274; 
11  Cox  C.  C.  564 ;  40  L.  J.  22,  M.  C),  where  one  of  two 
partners  was  charged  with  conspiring  with  a  third  person  to 
defraud  the  other  partner,  Cockburn,  C.J.  says :  "  It  is  sufficient 
to  constitute  a  conspiracy  if  two  or  more  persons  combine  by 
fraud  and  false  pretences  to  injure  another.  It7  is  not  neces- 
sary, in  order  to  constitute  a  conspiracy,  that  the  acts  agreed  to 
be  done  should  be  acts  which,  if  done,  would  be  criminal.  It 
is  enough  if  the  acts  agreed  to  be  done,  although  not  criminal,  are 
wrongful,  i.e.,  amount  to  a  civil  wrong."  [Bramwell,  L.J. — 
There  is  also  the  Tailors'  case,  which  referred  to  "  picketing," 
which  might  be  cited :  Reg.  v.  Druitt,  10  Cox  C.  C.  592  ;  16  L.  T. 
Rep.  N.  S.  855.] 

The  facts  of  the  case  were  then  dealt  with  at  length,  and  evi- 
dence was  called  for  the  prosecution. 

Edwin  Thomas  Groom,  in  answer  to  questions,  stated  that  he 
had  known  the  prisoners  sixteen  years,  and  had  first  met  them 
at  another  public  house  in  Ipswich,  where  he  used  to  send  beef, 
bacon,  and  grocery.  They  afterwards,  he  said,  went  to  the  Car- 
dinal's Hat,  which  was  kept  by  the  older  prisoner,  the  other,  her 
daughter,  living  there.  He  used  to  live  there  from  morning  to 
night,  and  used  to  order  goods,  which,  at  Barber's  suggestion, 
were  on  printed  forms,  they  suggesting  the  articles  to  be  ordered, 
and  he  then  sent  for  them  by  his  little  boy  to  their  house.  Shown 
the  order  for  the  rings,  he  said  it  was  written  at  the  sugges- 
tion of  the  prisoners.  First  he  got  a  pair  of  gold  earrings,  valued 
at  11.,  one  of  which  he  sold  to  Barber,  and  the  other  to  Orman. 
Then  he  got  from  the  same  jeweller,  at  their  suggestion,  a  gold 
necklet,  with  locket  attached.  His  little  boy  brought  it  back,  the 
price  being  21.  lbs.,  for  which  he  said  the  prisoners  would  only 
give  15s.,  and  recommended  him  to  take  it  to  some  one  else. 
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Then  he  got  a  tea  service  by  a  similar  order,  written  in  the  Rm. 
presence  of  the  prisoners,  and,  at  the  suggestion  of  Orman,  a  gold  0kma£  and 
and  white  service,  price  1Z.,  which  Orman,  he  said,  had  for  barber. 

6*.  6d. ;  and  another  order  was  for  fifteen  yards  of  alpaca,  &c.,  the   

price  of  which  was  1Z.  12*.  7d.  Similar  orders  were  sent  for  188°* 
"  a  large  printed  Bible  and  Church  Service,"  price  24s.  The  Conspiracy  to 
elder  prisoner  observed  that  she  had  now  almost  everything  she  defraud. 
wanted  except  a  Bible  in  large  print,  as  she  was  getting  into 
years.  The  order  was  particularly  for  a  large  printed  Bible 
and  a  Church  Service  to  correspond.  The  prisoners,  the  witness 
said,  always  saw  the  bills  of  the  articles  sent,  and  the  orders 
were  mostly  written  in  their  presence.  The  prisoner  Barber  gave 
him  only  8*.  for  the  Bible  and  Church  Service,  the  price  of 
which  was  24s.  Then  he  wrote,  at  her  desire,  to  another  book- 
seller for  another  Bible  and  Church  Service — 10*. — for  which 
she  gave  him  3*.  6cZ.  Then,  in  the  same  way,  he  got  a 
revolver,  giving  Mrs.  Orman  as  a  reference,  and  she,  in  the 
presence  of  the  witness,  gave  him  a  good  character  for  solvency 
to  the  tradesmen,  who  thereupon  sent  the  revolver  and  cart- 
ridges, price  1Z.  13*.  9d.,  for  which  the  prisoner  gave  him  14*. 
The  revolver  was  for  a  son,  she  said,  of  hers  in  Zululand.  And 
so  in  other  similar  cases.  The  orders  were  written  on  printed 
forms,  headed  "  Frederick  E.  Groom,  Plumber,  &c,  56,  Station- 
street,  Ipswich — To  (blank  for  the  names  of  the  tradesmen)." 
Then  the  order  would  be  written,  "  Please  let  my  little  boy  have 
a  lady's  gold  chain  at  a  moderate  price,  &c."  The  price  was 
always  to  be  paid  at  once  in  cash,  but  none  of  the  goods  were 
ever  paid  for. 

Pallant,  a  police  constable,  stated  that  when  he  went  to  the 
Cardinal's  Hat  to  make  inquiries  for  goods  obtained  by  Groom, 
defendants  said  they  had  had  no  goods  at  all  of  Groom,  and  that 
he  was  a  "  scamp/'  Then  being  asked  as  to  the  tea  service,  the 
prisoner  Orman  admitted  it.  Then  being  asked  as  to  the  revolver, 
she  said  it  was  bought  for  a  son  of  hers  at  the  Cape ;  and  so  as 
to  some  clothes.  Then  as  to  the  Bible  and  Church  Service, 
Barber  said  that  she  had  not  had  them,  but  Orman  said,  "  Yes, 
mother,  you  had  the  Bible  and  Church  Service."  Then  as  to 
some  other  clothing,  she  admitted  it;  and  being  asked  as  to 
jewellery,  they  both  denied  having  any.  The  policeman  told 
them  to  take  care  what  they  said,  or  he  should  bring  a  very  near 
relation  to  prove  that  they  had  had  some,  and  on  that  Orman 
admitted  giving  Groom  5*.  for  a  pair  of  earrings.  He  went 
again  and  asked  for  the  goods  they  had  of  Groom,  and  Orman 
said,  "  You  shall  not  have  them,  for  I  bought  and  paid  for  them, 
and  I  saw  the  bills,  didn't  I,  mother  ?"  to  which  Barber  replied, 
"  Yes."  They  were  then  taken  into  custody,  and  at  their  house 
the  china  tea  service  and  some  clothing,  and  the  Church  Service 
and  Bible  were  taken. 

Other  evidence  having  been  called  at  the  suggestion  of  the 
learned  Judge,  the  case  against  Barber  was  withdrawn. 


CRIMINAL  LAW  CASES. 


Rw».  Frere  then  addressed  the  jury  on  behalf  of  Oman,  relying 
Ormam  ahd  on  ^e  a^9ence  °f  ^7  evidence  of  concurrence  in  any  precon- 
Babbeb.     ceived  scheme  to  cheat  the  tradesmen.    He  suggested  that  the 

  prisoner,  his  client,  might  very  likely  have  been  imposed  upon  by 

1880,  some  specious  story  told  by  Groom ;  and  as  to  the  evidence 
Conspiracy  to  given  by  the  police,  the  answers  she  gave  may  have  been 
defraud  prompted  by  alarm  and  apprehension,  as  they  then  could  see  that 
Groom  was  charged  or  suspected.  He  dwelt  also  upon  the  fact 
that  Groom's  evidence  was  wholly  uncorroborated. 

Bramwell,  L.J.,  in  summing  up  to  the  jury,  said. — As  far  as 
my  experience  goes  this  case  is  a  novelty.  Groom  has  not  stolen 
the  goods ;  if  he  had,  possibly  the  prisoner  might  have  been 
indicted  for  receiving  them  knowing  them  to  be  stolen.  So 
the  prisoner  is  indicted  for  cod  spiring  with  Groom  that  he  should 
get  the  goods  without  paying  for  them.  That  is,  I  believe,  a 
novelty,  and  requires  careful  attention ;  and  the  question  I  shall 
leave  to  you,  and  which  I  have  reduced  into  writing,  is  this  :  Did 
she  and  Groom  agree  that  he  should  purchase  and  that  she  should 
aid  him  in  purchasing  goods  on  credit,  and  apparently  as  aa 
ordinary  purchaser,  to  resell  to  her  ?  The  evidence  of  Groom,  of 
course,  is  not  reliable  unless  corroborated,  and  if  there  had  only 
been  one  or  two  cases  it  might  not  have  been  a  reliable  case, 
but  here  there  are  a  great  many  cases.  There  could  not  be  any 
doubt  that  these  goods  were  got  fraudulently,  and  that  the 
defendant  had  many  of  them.  It  is  difficult  to  suppose  that 
she  could  have  thought  that  Groom's  dealings  were  honest. 
And  the  little  boy  corroborated  Groom's  evidence,  and  so  does 
Groom's  wife ;  and  though  she  says  her  husband  is  not  to  be 
believed  on  his  oath,  there  is  no  reason  to  say  so  of  her  evidence, 
which  is  confirmatory  of  the  case  for  the  prosecution,  as  is  that  of 
the  police.  It  is  manifest  that  Groom  was  getting  these  goods 
without  paying  for  them,  and  as  though  they  were  for  him- 
self, when,  in  fact,  he  meant  to  resell  them  to  raise  money,  and 
that  is  fraudulent.  Clearly,  then,  she  knew  he  was  getting 
the  goods  dishonestly  and  fraudulently.  Did  she  aid  him  in 
getting  them  ?  She  was  his  referee  and  gave  him  a  character, 
and  she  told  falsehoods  to  the  police  about  the  matter ;  though, 
on  the  other  hand,  the  goods  were  not  destroyed;  but  she 
did  not  know  she  was  within  the  reach  of  the  law,  nor  was  she, 
unless  she  was  guilty  of  a  conspiracy  to  obtain  these  goods  on 
credit,  with  a  view  to  immediate  resale  to  raise  money.  And 
the  question  is  whether  yon  are  satisfied  that  she  was  so  guilty. 
I  repeat  that  the  charge  is  a  novelty — that  is  not  in  principle, 
but  in  its  particular  character ;  a  charge  of  conspiring  to  obtain 
goods  by  means  not  per  se  criminal  as  false  pretences  would  be, 
and,  therefore,  it  should  be  carefully  considered. 

The  jury  found  the  prisoner  guilty. 

Blofeld  asked  that  the  point  might  be  reserved. 

On  the  following  morning 

Bbamwell,  L.  J.,  who  had  taken  time  to  consider  and  consult 
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with  Mr.  Justice  Penman,  as  to  whether  he  should  reserve  the 

question  of  law,  now  announced  his  opinion  to  be  that  he  ought  0bmaJ  ^ 

not  to  reserve  the  question.    If,  he  said,  the  prisoner  had  only  barbeb. 

received  the  goods  obtained  by  Groom,  he  should  not  have  thought   

there  was  evidence  of  a  criminal  conspiracy  between  them ;  or  if  1880» 
there  had  only  been  an  isolated  case,  and  she  had  given  him  an  Conspiracy  to 
untrue  character,  he  should  have  doubted  whether  the  jury  ought  defraud. 
to  have  found  her  guilty  of  a  fraudulent  and  dishonest  conspiracy. 
But  here  was  a  man  who  was  getting  goods  on  credit  without  the 
means,  or  hope,  or  intention  of  paying  for  them — getting  them  in 
the  way  in  which  people  ordinarily  bought  goods.    It  was  neces- 
sary for  him  to  have  a  character,  and  it  was  given  to  him  by  the 
prisoner — a  character  which  must  have  been  false  to  her  know- 
ledge.   He  assumed  these  facts,  because  it  was  to  be  presumed 
that  the  jury  had  found  them ;  and  why  was  not  that  evidence 
of  criminal  conspiracy  ?    So  the  case  presented  itself  to  his 
mind ;  but  he  was  willing  to  hear  any  arguments  the  prisoner's 
counsel  could  address  to  him  to  raise  any  doubt  in  his  mind 
upon  it. 

Blofeld,  on  behalf  of  the  prisoner,  urged  that  there  was  no 
unlawful — that  is,  criminal — act  on  the  part  of  the  prisoner,  for, 
as  to  the  false  character,  it  merely  came  to  this :  that  she  said  he 
was  "  good  for  the  price  of  the  revolver  " — i.e.,  29*. ;  and  so  he 
might  have  been  for  anything  she  knew. 

Bbamwell,  L.J.  said  the  effect  of  her  statement  was  that  he 
might  safely  be  trusted ;  and  she  knew  he  was  not  suoh  a  man  as 
might  be  safely  trusted  to  pay.  Did  any  one  suppose  that  if  the 
tradesman  had  known  of  him  what  she  knew,  he  would  have 
trusted  him. 

Blqfeld  urged  that  this  was  a  new  case  and  was  stretching  the 
law  of  conspiracy,  and  he  urged  that  obtaining  goods  on  credit 
without  the  present  means  of  paying  for  them  was  not  unlawful, 
and  so  the  combination  to  do  that  was  not  unlawful. 

Bbamwell,  L.J. — The  getting  goods  on  credit  without  meaning 
to  pay  for  them  may  not  be  unlawful  in  the  sense  of  being 
criminal  or  punishable ;  but  it  is  not  lawful,  and  it  is  fraudulent 
at  common  law;  and,  at  all  events  for  several  to  combine  together  to 
enable  a  person  to  get  goods  by  means  of  a  false  character,  know- 
ing that  he  did  not  intend  ever  to  pay  for  them,  is  surely  criminal. 
A  contract  by  the  prisoner  to  give  the  man  a  character  in  such 
circumstances  for  that  object  would  not  be  enforceable,  being  in 
that  sense  unlawful  (which  the  prisoner's  counsel  admitted).  On 
the  whole,  therefore,  after  much  consideration,  and  conferring 
more  than  once  with  Mr.  Justice  Denman,  who  entertained  no 
doubt  on  the  question,  he  had  come  to  the  conclusion  that  he 
ought  not  to  reserve  the  point ;  and,  whether  he  did  so  or  not,  he 
should  certainly  sentence  the  prisoner,  as  he  now  did,  to  six 
months'  imprisonment,  with  hard  labour. 

Solicitor  for  prosecution,  F.  B.  Jennings,  Ipswich. 

Solicitor  for  the  defence,  J.  Mills,  Ipswich. 
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HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

November  25,  1879. 

(Before  Mat,  C.J.,  and  Fitzgerald,  J.) 

The  Queen  (at  the  Prosecution  of  Val,  Madden  and  Others) 
v.  The  Justices  op  the  County  op  Galway.  (o) 

Malicious  injury  to  property — Value  under  51. — Summary  juris- 
diction of  magistrates — Objection  not  raised  in  court  below — 
24  £  25  Vict.  c.  97. 

Where  certain  persons  were  summoned  at  petty  sessions  for  mali- 
ciously injuring  a  dwelling  house,  and  the  magistrates  deeming 
the  injury  trifling  proceeded  to  deal  with  the  case  in  a  summary 
manner,  although  no  regular  complainant  appeared  on  the 
summons,  and  it  was  not  proved  that  the  injury  was  less  than  51., 
that  being  the  extreme  amount  of  injury  with  which  the  magis- 
trates had  power  to  deal  in  a  summary  manner,  it  was 

Held  that,  the  defendants  not  having  raised  the  objection  to  the 
magistrates9  want  of  jurisdiction  in  the  Court  below,  the  con- 
viction was  good,  and  should  not  be  reversed. 

MOTION  to  make  absolute  a  conditional  order  for  a  certiorari. 
The  facts,  as  appeared  from  the  affidavits  were,  as  follows  : 
The  house  of  the  Rev.  R.  Ryder  was  attacked  on  the  night  of  the 
30th  of  June  by  a  crowd  of  persons  who,  after  endeavouring  to 
obtain  admittance,  broke  some  of  the  panes  of  glass  in  the  house 
and  then  retired.  Mr.  Ryder's  maid  servant  gave  information  to 
the  police,  and  the  defendants  were  arrested  about  ten  o'clock  the 
same  evening  by  the  constabulary,  without  any  warrant  previously 
issued  for  their  arrest.  They  were  kept  in  custody  the  whole  of 
that  night,  and  next  morning  were  brought  before  the  magistrates 
at  petty  sessions,  but  no  summons  was  issued  against  them.  The 


(d)  Reported  by  Cecil  R.  Roghb,  Esq.,  Barrister-at-Law 


CRIMINAL  LAW  CASKS. 


887 


charge  was  taken  down  in  the  petty  sessions  book  by  the  clerk  The  Queek, 
from  the  statement  of  the  sub-inspector  of  constabulary.   It  was  *°- 
alleged  that  the  magistrates  ordered  the  clerk  of  petty  sessions  to  xhb  justices 
make  a  charge  against  all  the  defendants  upon  the  order  book,  but  of  Galwat. 
this  was  contradicted  in  the  magistrates'  affidavit.    It  was  entered 
as  The  Queen  at  the  Prosecution  of  the  Royal  Irish  Oonstabula/ry  ' 
v.  Val,  Madden,  and  others,  and  the  complaint  was  "  for  that  the  MaKciou*  in- 
defendants  and  each  of  them  were  of  a  party  who,  on  the  S0thJur9t°Pr<}P9rt^' 
day  of  June,  1879,  at  Derrygimla,  in  the  said  county,  did 
unlawfully  and  maliciously  break  some  glass  in  the  dwelling- 
house  of  the  Rev.  Roderick  Ryder,  clerk." 

The  magistrates,  on  hearing  the  case,  fined  one  of  the  defen- 
dants 10s.  6d.  and  6d.  costs,  and  sentenced  the  others  to  fourteen 
days1  imprisonment  with  hard  labour.  The  defendants'  solicitor 
did  not  raise  any  question  as  to  the  case  not  falling  within  the 
summary  jurisdiction  of  the  magistrates,  nor  did  he  object  to  the 
want  of  a  summons,  or  that  the  Rev.  Mr.  Ryder  was  not  the 
complainant. 

The  affidavits  stated  that  the  glass  broken  was  only  worth  a  few 
shillings.  The  defendants'  solicitor  asked  that  the  sentence 
might  be  increased  to  imprisonment  for  one  month  and  a  day  to 
enable  them  to  appeal,  but  this  the  magistrates  refused. 

A  conditional  order  for  a  certiorari  to  quash  the  convictions 
having  been  obtained  on  behalf  of  the  prisoners, 

F.  If  ohm,  for  the  prisoners,  moved  to  make  the  order  absolute. 
The  Act  which  deals  with  cases  of  malicious  injuries  is  the  24  & 
25  Yict.  c.  97.  In  some  cases  the  magistrates  have  summary 
jurisdiction  with  respect  to  proceedings  under  that  statute,  but 
not  in  the  majority.  Sect.  52  gives  the  magistrate  summary  juris- 
diction for  injury  to  property  not  provided  for  by  other  sections. 
Sect.  51  provides  for  injury  where  the  property  is  over  5Z.  in 
value.  Under  that  section  the  magistrates  have  no  summary 
jurisdiction.  Here  the  charge  is  not  for  injury  to  property  under 
the  value  of  hi.,  and  therefore  the  conviction  is  bad  :  {Charter  v. 
Qrcerne,  13  Q.  B.  216.)  The  defect  in  the  charge  to  show  that 
the  offence  was  within  the  summary  jurisdiction  cannot  be 
remedied  by  evidence  that  the  value  of  the  property  was  in  fact 
under  61. :  (Paley  on  Convictions,  237;  R.  v.  Wheatman,  per 
Mansfield,  C.J.,  Doug.  346.)  Further,  this  conviction  is  bad, 
because  there  is  no  prosecutor.  There  is  no  corporate  body 
known  as  the  Royal  Irish  Constabulary.  In  the  absence  of  a 
prosecutor  it  is  impossible  that  the  preliminaries  required  for 
an  appeal  could  be  complied  with :  (14  &  15  Vict.  c.  93,  s.  24.) 
The  penalty  is  intended  to  compensate  prosecutor.  Where  a 
statute  gives  the  penalty  to  prosecutor  the  proceedings  must  be 
on  behalf  of  the  owner :  (Paley,  221-224.)  It  is  said  that  the 
above  matters  were  not  raised  below ;  but  this  is  a  question  of 
jurisdiction,  and  in  no  case,  especially  with  respect  to  criminal 
matters,  can  consent  give  jurisdiction.  The  issue  of  a  certiorari 
where  a  person  is  aggrieved  is  not  in  the  discretion  of  the 
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Tra  Qomr,  Court.   It  issues  ex  debito  justitice  :  {Beg.  v.  Justices  of  Surrey, 
5  Q.  B.  466.) 

Tm  Jotnow    Th°  Solicitor-General  and  Naieh  showed  cause  on  behalf  of  the 
o*  Galwat.  magistrates.    They  cited  and  referred  to  Turner  v.  Postmasier- 
—      General  (5  B.  &  S.  756),  Reg.  v.  Long  (1  M.  &  R.  139),  Be  Lord 
_      Listowel's  Fishery  (I.  R.  9  C.  L.  46). 

Malicious  in- 
jury to  property.  May,  O.J. — The  question  in  this  case  is  whether  a  certiorari 
directed  to  the  justices  of  the  county  of  Galway  should  issue  in 
order  that  the  conviction  should  be  brought  into  court  to  be 
quashed.  It  appeared  from  the  evidence  in  the  case  that  late  on 
tne  evening  in  question  some  persons  came  to  the  door  of  the 
Rev.  Mr.  Ryder  and  violently  demanded  admission,  which  was 
not  obtained.  The  party  returned  to  the  house  in  increased 
numbers  and  broke  three  panes  of  glass ;  the  delinquents  then 
ran  away.  Mr.  Ryder's  maid  servant  went  for  the  police,  and 
they  arrested  these  persons  charged  with  the  offence.  It  being 
late  at  night  the  prisoners  were  lodged  in  the  police  barrack,  and 
next  day  they  were  brought  before  the  magistrates.  The  justices 
inquired  as  to  the  nature  of  the  charge  against  the  defendants. 
On  the  dictation  of  the  constable  in  whose  custody  the  defen- 
dants were,  the  clerk  of  petty  sessions  entered  a  charge  in 
writing,  to  the  effect  that  the  defendants  had  been  part  of  a 
party  which  had  maliciously  injured  these  premises,  but  in  filling 
up  the  petty  sessions  book  under  the  column  of  complaint  the 
entry  was  "The  Queen  at  the  Prosecution  of  the  Royal  Irish 
Constabulary."  It  is  evident  that  the  case  was  intended  to 
come  before  the  magistrates  not  under  their  summary  juris- 
diction, but  with  a  view  to  take  informations  and  send  the  case 
for  trial.  But  the  magistrates,  taking  apparently  a  humane  view 
of  the  case,  and  thinking  it  would  be  more  for  the  advantage  of 
the  accused  that  the  case  should  be  disposed  of  in  a  summary 
manner,  heard  the  evidence  adduced  by  the  constable,  the 
solicitor  for  the  defendants  adducing  counter-evidence.  The 
result  was  that  the  magistrates,  dealing  with  the  case  under  their 
summary  jurisdiction,  sentenced  three  of  the  accused  to  im- 
prisonment for  fourteen  days,  while  another,  who  was  only  twelve 
years  of  age,  was  fined  ten  shillings.  These  persons  now 
come  to  this  court  to  quash  the  proceedings.  It  was 
first  objected  that  the  arrest  was  illegal.  It  is  apparent 
that  the  arrest  was  made  a  little  hastily  by  the  con- 
stable, who  may  have  thought  it  was  a  case  of  felonious 
destruction  of  buildings,  or  that  it  came  within  sect.  61,  which 
enables  constables  to  arrest  persons  found  committing  malicious 
injury.  But  whether  the  arrest  was  proper  or  improper,  these 
persons  were  before  the  magistrates,  the  charge  was  made  in 
writing  and  read  over  in  their  presence,  and  no  complaint  was 
made  of  an  illegal  arrest ;  the  magistrates  therefore  were  clearly 
warranted  in  hearing  the  case.  The  second  objection  is  that 
there  was  no  complainant.    This  objection  rests  upon  24  &  25 
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Vict.  c.  97,  and  the  Petty  Sessions  Act.    It  is  said  that  no  proper  Tra  Qraw» 
complainant  appears  on  the  conviction,  but  it  is  to  be  observed  ^ 
that,  although  the  above-mentioned  entay  was  made  in  the  magis-  The  Jubucbs 
trates'  book,  yet  in  point  of  fact  there  was  a  complainant,  namely,  °»  Galwat. 
the  constable  who  entered  the  complaint  and  read  it  out  before 
the  accused,  and  it  is  manifest  that  it  would  be  still  competent  — 
to  correct  this  mistake  in  any  conviction  regularly  drawn  up.  Malicious  i*- 
The  important  feature  in  the  case  is  that  the  solicitor  for  the-Wop"*""* 
defendants  acquiesced  in  the  magistrates  entertaining  the  case 
under  their  summary  jurisdiction,  and  did  not  then  make  any  one 
of  the  objections  now  insisted  on.    So  far  was  he  from  objecting 
that  he  requested  the  justices,  in  further  exercise  of  their  summary 
jurisdiction,  to  increase  the  term  of  imprisonment  in  order  to 
enable  the  defendants  to  appeal  upon  the  merits.    It  is  to  be 
further  observed  that  sect.  69  of  this  Act  of  24  &  25  Vict.  c.  97  takes 
away  the  right  of  certiorari.    Now,  if  the  magistrates  had  dealt 
with  the  case,  being  wholly  without  jurisdiction  to  adjudicate  upon 
it,  the  writ  might  issue  notwithstanding  this  section.  But 
it  seems  to  me  they  had  abundant  jurisdiction.    The  defen- 
dants were  present,  the  charge  was  read  over  in  their  presence, 
and  the  offence  was  one  capable  of  being  dealt  with  in  a  summary 
way.    Further,  the  accused,  instead  of  objecting,  voluntarily 
assented  to  and  acquiesced  in  the  proceedings.    Under  such 
circumstances,  I  think  the  court,  exercising  a  sound  judicial 
discretion,  ought  to  refuse  the  issue  of  the  writ. 

Fitzgerald,  J. — I  concur  in  the  judgment  of  the  Lord  Chief 
Justice,  being  of  opinion  that  tne  course  pursued  by  the 
defendants  at  the  trial  before  the  justices  at  petty  sessions  was 
such  as  to  preclude  them  from  raising  on  a  certiorari  motion  the 
several  or  any  of  the  objections  which  are  now  urged.  In  the 
exercise  of  our  judicial  discretion  we  must  always  be  much 
influenced  by  the  course  of  conduct  pursued  in  the  court  below, 
and  rarely  give  effect  to  objections  not  made  to  the  primary  court, 
and  more  especially  when  the  objections,  if  made,  were  capable 
of  being  then  remedied.  I  have  looked  into  the  affidavit  of  the 
defendants'  solicitor,  and  he  complains  of  the  arrest.  I  need 
hardly  say  that  cannot  come  before  us  now.  It  may  be  that  the 
police  officer  acted  illegally,  but  with  that  we  have  at  present 
nothing  to  do.  As  to  the  next  objection,  that  there  was  no  sum- 
mons, there  is  no  doubt  that  the  proper  and  regular  course  would 
have  been  to  proceed  by  summons ;  the  case  should  have  been 
adjourned  and  a  summons  issued.  But  that  objection  was  not 
raised  in  the  primary  court,  nor  any  adjournment  sought  for.  The 
only  other  objection  is  that  one  of  the  magistrates  ordered  the 
complaint  to  be  entered.  That  is,  however,  completely  answered 
by  the  affidavit  of  the  magistrate.  The  defendants  complain  that 
there  was  no  evidence.  We  are  of  opinion  that  there  was 
evidence  quite  proper  to  be  considered,  and  sufficient  to  warrant 
a  conviction.  As  to  the  objection  that  the  constabulary  should 
not  have  been  made  parties  to  the  case,  but  that  Mr.  Ryder,  the 
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The  Quuor,  party  injured,  should  have  been  prosecutor,  no  such  objection  was 
*°-      raised  in  the  court  below,  and  had  it  been  raised  it  could  have 
Tei  jogncBg  been  obviated,  for  Mr.  Ryder  was  standing  by,  and  was  one  of 
of  Oalway.  the  principal  witnesses,  and  his  name  could  have  been  substituted 
— ■      if  the  objection  had  been  raised.    On  the  whole  of  the  case,  we 
think  that  although  there  might  have  been  some  force  in  the 
MaUdoui  in-  objections  if  they  had  been  raised  below,  the  defendants  are  not 
fioy  to  property.  now  entitled  to  raise  them  here,  nor  would  they  justify  us  in  the 
exercise  of  our  discretion  in  issuing  a  certiorari. 


KENT  WINTER  ASSIZE. 

Maidstone  Crown  Court. 

Thursday,  January  15,  1880. 

(Before  Dbnxan,  J.) 

Rso.  v.  Cramp,  (a) 

On  an  indictment  under  24  25  Vict.  c.  100,  *.  58,  for  causing  to 
be  administered  to  a  woman  " a  noxious  thing"  described  in  one 
count  as  an  excessive  dose  of  oil  of  juniper,  which  was  the  drug 
administered  (first  in  a  small  and  then  in  a  large  quantity) 
with  intent  to  cause  miscarriage — it  not  having  per  se  any 
direct  tendency  to  produce  miscarriage,  but  even  in  a  small 
quantity  producing  vomiting,  and  so  having  an  indirect  tendency 
if  taken  in  excess,  to  cause  miscarriage  by  reason  of  violent  vomit' 
ing  or  purging : 

Held,  that  if  there  was  an  administration  of  such  an  excessive 
dose  caused  by  the  prisoner  with  the  intent  alleged,  it  would 
be  a  <( noxious  thing"  within  the  Act;  and,  senible,  that  as 
the  statute  does  not  require  that  the  drug  should  heme  any 
tendency  to  produce  miscarriage,  it  is  enough  if  it  is  "  noxious, 
and  is  given  with  the  intent  charged,  if  it  is  in  itself  hurtful. 
There  being  no  other  evidence  but  the  woman's  thai  the  prisoner 
incited  her  to  take  the  excessive  doses  except  that  her  father 
accused  him  of  aivvng  his  daughter  such  things  "to  produce 
abortion,"  and  that  he  did  not  deny  it. 

(a)  Reported  by  W.  F.  Fxxlaiox,  Eeq.,  Barrieter-at-L»w. 
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Held,  that  this  was  some  corroborative  evidence,  even  assuming  Rao. 
the  woman  to  be  in  the  position  of  an  accomplice  requiring     Q  v- 
corroboration.  RAMP' 

1880. 

THE  prisoner  was  indicted  under  24  &  25  Vict.  c.  100,  8,  58,      77-  m 
for  feloniously  causing  one  Ellen  Verrall,  to  take  ^^^a^k^mw. 
noxious  things  with  intent  to  procure  her  misoarriage,  at 
Tonbridge,  on  the  23rd  day  of  June,  1879.    The  first  count 
charged  that  he  feloniously  caused  her  to  take  an  excessive 
quantity  of  oil  of  juniper  with  that  intent,  the  same  being  a 
noxious  thing  within  the  statute.  .  A  second  count  charged  that 
he  feloniously  caused  her  to  take  an  excessive  quantity  of  Epsom 
salts,  with  the  same  intent.    A  third  count  charged  that  he 
caused  her  to  take  a  noxious  thing  unknown,  Ac. 
A.  B.  Kelly,  and  Lewis  Ooward,  for  the  prosecutor. 
D.  Kingsford,  and  Gill,  for  the  prisoner. 
The  prisoner  had  become  intimate  with  the  young  woman,  and, 
as  she  said,  intercourse  had  taken  place  on  one  occasion  early  in 
June.    About  three  weeks  afterwards  she  told  him  she  saw  that 
she  was  not  unwell  (i.e.,  not  menstruating)  as  usual,  which  it  was 
suggested  was  a  mode  of  intimating  that  she  suspected  she  was 
likely  to  be  with  child.    He  suggested  some  gin  and  water, 
and  as  that  had  no  effect  took  her  to  a  chemist,  from  whom  he 
obtained  a  half  ounce  bottle  of  oil  of  juniper,  of  which  he  gave 
her  a  few  drops  on  a  lump  of  sugar,  giving  her  the  bottle,  first 
destroying  the  label,  and  telling  her  to  take  the  rest,  as  she  said, 
half  the  bottle  at  a  time.    Having  taking  it  she  was  sick,  but  it 
had  no  other  effect,  and  on  her  telling  him  so,  he  first  got  the 
bottle  and  threw  it  away,  and  then  took  her,  she  said,  to  another 
chemist,  and  got  her  another  ounce  bottle  of  oil  of  juniper, 
removing  the  label,  then  giving  her  the  bottle  ^nd  telling  her 
(as  she  said)  to  take  it,  half  a  bottle  at  a  time.    She,  however, 
only  took  a  small  portion  of  it,  and,  finding  that  it  only  made  her 
sick,  she  took  no  more,  and  the  bottle  was  produced  in  court 
about  three-quarters  full.    He  then,  she  said,  gave  her  two  ounces 
of  Epsom  salts,  telling  her  to  take  them  which  she  did,  and 
afterwards  some  pills,  produced,  and  admitted  to  be  innoxious, 
and  intended  to  promote  menstruation.    Two  months  later,  she, 
then  being  clearly  pregnant,  told  her  father,  and  gave  him  the 
bottle  and  the  box  of  pills,  and  he  had  an  interview  with  the 
prisoner,  and  pressed  him  to  marry  her,  and  on  his  hesitating, 
said  to  him,  "I  have  here  those  things  which  you  gave  my 
daughter  to  produce  abortion/'  which  the  prisoner,  he  said,  did 
not  deny. 

It  was  proved  that  the  contents  of  the  bottle  were  essential 
oil  of  juniper,  and  that  the  half-ounce  bottle  would  contain  about 
500  drops,  so  that  half  the  bottle  would  be  at  least  240  drops. 
It  was  proved  bv  the  medical  witnesses  for  the  prosecution  that  if 
given  medicinally  as  a  diuretic  from  five  to  ten  drops  would  be 
an  adequate  dose,  and  that  any  such  quantities  as  240  drops,  or 
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Bk.  even  half  that  quantity,  would  act  as  a  powerful  irritant  and 
O^xf     operate  as  a  cathartic  and  emetic,  producing  violent  purging  pr 

 '     vomiting,  or  both,  which,  from  its  action  on  the  general  system, 

18S0.      would,  in  a  case  of  pregnancy,  tend  to  promote  miscarriage, 
j.    And  so  as  to  a  dose  of  two  ounces  of  Epsom  salts  said  to  have 
thing,  been  given,  it  would,  though  it  might  produce  no  other  ill  effects, 
yet  it  was  stated  that  miscarriage  so  produced  must  more  or  less 
be  injurious  to  the  woman. 

At  the  close  of  the  case  for  the  prosecution  it  was  submitted 
on  the  part  of  the  prisoner  that  the  evidence  of  the  young 
woman,  assuming  it  to  be  true,  showed  that  she  was  an  accom- 
plice, and  that  her  evidence  therefore  required  corroboration,  and 
a  ruling  of  Thesiger,  L.J.,  at  the  Summer  Assizes,  1878,  was 
cited  to  that  effect.  It  was  submitted  also  that  as  it  did  not 
appear  that  either  of  the  substances  mentioned  was  actually 
directly  calculated  (like  savin  and  some  other  substances)  to 
produce  miscarriage,  and  they  would  be  injurious  only  in  excess, 
and  by  effects  tending  only  indirectly  to  that  result,  the  case 
for  the  prosecution  rested  entirely  on  the  suggestion  that  the 
prisoner  nad  caused  the  woman  to  take  the  excessive  quantity,  (a) 
of  which  it  was  argued  there  was  no  evidence  whatever  but  her  own 
statement,  and  therefore  it  was  submitted  that  there  was  no  case 
to  go  to  the  jury,  and  that  the  case  for  the  prosecution  failed. 

Kelly,  for  the  prosecution,  submitted  that  the  evidence  of  the 
girl's  father  afforded  ample  corroboration,  as  he  stated  that  he 
had  accused  the  prisoner  of  giving  his  daughter  things  "to  pro- 
duce abortion/'  and  he  had  not  denied  it. 

Dbnhah,  J.,  however,  without  calling  upon  the  counsel  for  the 
prosecution  to  argue  the  question,  said  that  he  could  not  stop  the 
case.  Whether,  he  said,  the  girl  was  an  accomplice  or  not 
depended  on  whether  the  prisoner  had  the  intent  alleged,  and 
whether  she  was  privy  to  it,  and  so  the  question  could  hardly,  be 
determined  by  him  then  without  entering  into  the  very  question 
on  which  the  jury  would  have  to  give  their  decision  whetner  the 
person  had  that  intent,  and  on  which  he  did  not  now  desire  to 
give  any  opinion.  Assuming,  however,  that  the  woman  was  an 
accomplice  and  required  corroboration,  he  was  not  prepared  to  say 
that  there  was  no  corroboration,  and  his  impression  was  that  it 
was  a  case  which  ought  to  go  to  the  jury. 

The  case  for  the  defence  was  that  the  oil  of  juniper  was  given 
by  the  prisoner  only  to  promote  menstruation,  and  that  it  was 
often  taken  by  people  in  the  country  with  that  object ;  that  he 
had  not  suggested  the  excessive  dose,  and  that  it  was  a  mistake 
of  the  girl  to  think  so ;  that  even  an  excessive  dose  would  have 
no  direct  tendency  to  promote  miscarriage,  but  only  at  the 

(a)  This,  it  is  ooneeived,  was  a  fallacy,  as  the  statute  does  not  require  that  the 
thing  given  shall  tend  to  promote  miscarriage,  but  only  that  it  shall  be  "  noxious," 
and  be  given  with  that  object.  And  it  was  proved  that  even  the  smaller  quantity  of 
Oil  of  juniper  earned  vomiting,  which  when  not  excited  medicinally  must  surely  to 
injurious. 
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worst  some  indirect  effect  by  reason  of  vomiting  or  purging,  su, 
but  that  in  an  early  stage  of  pregnancy  these  operations  would  v- 
have  no  such  effect,  and  that  though  240  drops  might  be  an  P' 
excessive  Quantity  at  a  time,  doses  of  sixty  or  120  drops  might  1880. 
be  and  had  been  taken  without  any  seriously  ill  effect,  and  even      rr~  . 
repeated.     And  so  as  to  the  Epsom  Baits,  it  was  said  it  ^jj3!2f?S£i 
would  only  in  excess  cause  a  vomiting.    But  even  the  medical 
witnesses  for  the  defence  admitted  that  240  drops  would  be 
an  excessive  dose  of  oil  of  juniper,  and  two  ounces  an  excessive 
dose  of  Epsom  salts,  and  that  neither  of  them  were  things  fit 
to  be  given  in  such  doses  to  a  pregnant  woman,  and  might 
and  probably  would  lead  to  great  irritation,  vomiting,  Ac., 
which  would  be  in  some  degree  injurious,  and  that  so  m  that 
way  they  would  be  noxious ;  and  the  principal  medical  witness 
for  the  prosecution,  being  recalled,  stated  that  the  purging  or 
vomiting  so  caused  would  cause  a  straining  likely  to  be  injurious 
to  a  pregnant  woman  and  tending  to  produce  miscarriage.  It 
was  not  denied  that,  assuming  a  woman  to  be  pregnant,  giving  her 
things  of  a  stimulating  character,  such  as  are  used  to  promote 
menstruation,  would  be  injurious.    Upon  this  evidence, 

Denman,  J.,  left  the  case  to  the  jury.  There  are,  he  said, 
three  questions  for  you  to  consider.  First,  whether  the  prisoner 
caused  these  things  to  be  administered  and  taken  by  the  woman. 
Secondly,  whether  they  were,  in  the  quantities  in  which  he  caused 
them  to  be  taken,  "noxious"  things.  Thirdly,  whether  he 
caused  them  to  be  administered  with  the  intent  alleged,  i.e.,  to 
produce  miscarriage.    If  he  caused  her  to  take  such  an  excessive 

Suantity  of  these  things  as  would  produce  the  effects  described, 
aey  would  in  such  quantities  be  "  noxious  things  "  within  the 
meaning  of  the  statute.  The  prisoner  could  hardly  have  failed  to 
understand  that  the  girl  was  apprehensive  of  pregnancy,  and  if  in 
this  state,  things  given  to  promote  menstruation  would,  it  is 
admitted,  be  injurious;  and  this  is  material  to  consider  with 
reference  to  the  intent.  With  reference  to  the  evidence,  however, 
it  is  alleged  that  the  woman  was  an  accomplice,  and  that  her 
evidence  requires  corroboration.  But  she  would  not  be  an 
accomplice  unless  he  had  the  intent  alleged,  and  she  was  privy 
to  it.  No  doubt,  if  she  were  an  accomplice  the  evidence  of  an 
accomplice  requires  corroboration,  and  on  a  material  point. 
And  it  is  said  here  that  the  point  of  evidence  on  which  everything 
turns  is,  that  the  prisoner  intended  and  suggested  that  these 
things  should  be  taken  in  excessive  quantities,  and  that  of  this 
there  is  no  evidence  but  the  woman's,  and  that  of  that  there  was 
no  corroboration.  But  is  that  so?  Taking  the  evidence 
altogether,  does  it  or  does  it  not  afford  corroboration  of  her 
evidence,  on  that  part  of  the  case  as  well  as  on  the  rest  ?  The  part 
of  the  evidence  on  which  the  counsel  for  the  prosecution  rely  for 
that  purpose  is  the  evidence  of  the  father,  who  states  that  he 
accused  the  prisoner  of  giving  his  daughter  things  to  produoe 
abortion,  and  that  he  did  not  deny  it.   I  cannot  say  that  this  is 
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Rn.      not  evidence  in  corroboration,  especially  coupled  with  the  other 
0^x2     evidence,  as  the  evidence  of  the  chemists  called  to  show  that 

 '     he  went  to  one  chemist  after  another  and  got  this  oil  of  juniper 

1880.  in  two  bottles  about  the  same  time,  I  cannot  say  that  there  is 
Administering  no*  oorroborative  evidence. 

a  noxious  thing.  Verdict  guilty.    Sentence  fifteen  months  imprisonment. 

Note, — The  learned  judge  refused  to  reserve  the  question  whether  there  was  sufficient 
corroborative  proof,  not  deeming  that  a  question  of  law  fit  to  be  reserved ;  but  be 
reserved  the  point  whether  oil  of  juniper  was,  as  administered,  a  "  noxious  thing  " 
within  the  Act,  and  on  argument  it  was  held  that  it  was  (see  report  Reg.  v.  Cramp, 
pasty  p.  401)  as,  in  the  quantity  administered,  it  had  an  indirect  tendency  to  cause 
miscarriage,  and  that  anything  which  in  the  quantity  administered  might  have 
such  effect  would  be  a  noxious  thing  within  the  Act  But  that  point  hardly 
arose,  for  it  appeared  that  even  the  smaller  quantity  first  given  caused  vomiting, 
and  anything  which  causes  vomiting  (not  being  given  as  a  medicine  with  that 
object)  is  hurtful  and  noxious;  and  the  statute  does  not  require  that  the  thing 
should  tend  to  produce  miscarriage,  but  only  that  it  should  be  noxious,  and  be 
administered  with  that  intent.  The  case  was  fought  at  the  trial,  however,  on  the 
false  issue  that  the  drug  must  be  such  as,  either  in  its  nature  or  quantity,  tends  to 
produce  miscarriage,  and  hence  the  point  reserved  was  whether  anything  which  in 
the  quantity  given  tends  to  produce  miscarriage  is  a  "  noxious  thing  "  though  not  in 
itself  noxious.  But  a  thing  which  in  any  quantity  causes  vomiting,  when  it  is  not 
desirable  to  cause  it,  may  surely  be  deemed  noxious;  and,  if  so,  then  the  point 
reserved  perhaps  hardly  arose. 


WARWICK  ASSIZES. 

Tuesday,  February  17,  1880. 

(Before  Cockbuhn,  L.O.J.) 

Reg.  v.  Brannon,  Gibbons,  Habtlett,  and  Conollt.  (a) 

Indictment — Joinder   of  felonies — Principal    and    accessory — 

Election. 

Where  an  indictment  contains  two  counts,  the  first  cliurging  the 
accused  person  as  principal  in  a  felony,  the  second  charging  him 
as  accessory  after  the  fact  to  the  same  felony,  the  prosecution 
must  elect  upon  which  count  they  will  proceed. 

PATRICK  BRANNON,  Harriet  Gibbons,  Ann  Hartlett,  and 
Lavinia  Conolly,  were  charged  for  that  they,  at  the  borough 
of  Birmingham,  on  Wednesday,  the  15th  day  of  October,  1879, 
feloniously  robbed  John  Hall  Williams  of  one  watch,  one  chain, 

(a)  Reported  by  Qilubt  Gk  Kjbmmxdt,  Esq.,  Barrister»at-Law. 
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and  the  sum  of  15Z.,  his  goods  and  moneys,  and  did  at  the  time  Rk>- 
of  and  immediately  before  such  robbery,  use  personal  violence  to  brannon  amd 
the  said  John  Hall  Williams.  others. 

In  a  second  count  of  the  indictment,  Harriet  Gibbons,  Ann      — - 
Hartlett,  and  Lavinia  Conolly  were  charged  for  that  they,  well  _ 
knowing  the  said  Patrick  Brannon  to  have  done  and  committed  indictment  — 
the  said  felony  in  form  aforesaid,  afterwards,  to  wit,  on  the  day  Principal  and 
and  year  aforesaid,  him  the  said  Patrick  Brannon  did  feloniously  acceMOf3f- 
receive,  harbour,  and  maintain. 

The  prisoners  pleaded  not  guilty. 

Ewins  Bennett  appeared  for  the  prosecution. 

Daly  for  the  prisoner  Brannon. 

Bittleston  for  the  prisoners  Hartlett  and  Conolly. 

Before  the  prisoners  were  given  in  charge, 

Bittleeton  called  attention  to  the  form  of  the  indictment.  The 
joinder  of  these  two  charges  relating  to  very  different  degrees  of 
offence,  and  requiring  perfectly  different  evidence  to  support  each 
of  them,  was  embarrassing.  There  was  no  statutory  provision 
authorising  the  joinder  of  these  two  counts,  and  no  precedent  for 
such  a  form  of  indictment  could  be  found  in  the  books.  He  sub- 
mitted that  the  prosecution  must  elect  upon  which  count  they 
would  proceed. 

Ewims  Bennett,  for  the  prosecution,  cited  24  &  25  Vict.  o.  94, 
s.  8 :  "  Whosoever  shall  become  an  accessory  after  the  fact  to  any 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  may  be  indicted  and  convicted 
either  as  an  accessory  after  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the 
principal  felon ;  or  may  be  indicted  and  convicted  of  a  substantive 
felony  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may 
be  punished;"  and  submitted  that  that  section  authorised  the 
joinder  of  these  two  counts.  He  also  cited  22.  v.  Blackson  (8 
C.  &  P.  48). 

BittUeton  referred  to  B.  v.  Fallon  (1  L.  A  0.  217 ;  9  Cox  0.  0. 
242;  82  L.  J.  66,  M.  C). 

Cockbuen,  L.C.J. — The  prosecution  must  certainly  elect  upon 
which  count  they  will  proceed. 

Bennett  elected  to  proceed  upon  the  second  count. 

At  the  close  of  the  case,  there  being  no  evidence  against  the 
female  prisoners  on  the  second  count, 

Cockburn,  C.J.,  addressing  the  jury,  said :  "  It  is  clear  that 
there  is  no  evidence  to  convict  these  women  of  being  accessories 
after  the  fact,  the  only  offence  with  which  they  are  now  charged. 
Tou  must  therefore  return  a  verdict  of  not  guilty  as  regards 
them. 

Brannon  was  ultimately  convicted,  and  sentenced  to  fifteen 
years  penal  servitude. 
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COUET  FOR  CROWN  CASES  RESERVED. 

Saturday,  Feb.  28,  1880. 

(Before  Lord  Coleridge,  C.J.,  Denman,  J.,  Pollock,  B., 
Field  and  Fitzjames  Stephen,  JJ.) 

Reg.  v.  Flatman.  (a) 

Larceny  by  adulterer. 

The  prisoner,  who  was  previously  on  familiar  terms  with  prose' 
(tutor's  wife,  hired  a  cart,  and  tola  the  owner  to  send  it  to  the 
prosecutor's  house  to  convey  furniture  for  the  woman  whom  he 
would  find  there  to  another  address  which  he  gave  to  the  carter, 
and  where  the  wife  had  previously  engaged  rooms  without  her 
husband's  knowledge.  The  cart  was  sent  as  directed,  and 
furniture  loaded,  the  wife  being  present,  and  the  husband  absent, 
and  the  prisoner  not  being  at  the  loading.  The  wife  accompanied 
the  cart  to  the  lodgings.  The  prisoner  did  not  appear  at  the 
vngs  until  the  next  night,  which  he  passed  with  her  there, 
then  lived  there  in  adultery  with  the  wife  for  some  days 
afterwards,  using  the  furniture. 
The  jury  having  convicted  the  prisoner  of  stealing  the  furniture, 
this  court  affirmed  the  conviction. 

CASE  reserved  for  the  opinion  of  the  Court  by  the  Recorder  of 
Liverpool. 

The  prisoner  was  convicted  before  me  at  the  Liverpool  Borongh 
Sessions,  held  on  the  16th  day  of  December  1879,  of  stealing  a 
quantity  of  furniture,  the  property  of  Henry  Goucher. 

The  prisoner  was  a  soldier,  on  special  duty,  and  living  in  private 
lodgings. 

The  prosecutor,  Henry  Goucher,  was  a  Liverpool  police- 
man, who  lived  with  his  wife  in  a  house  in  the  same  street  in 
Liverpool  in  which  the  lodgings  of  the  prisoner  were  situated, 
and  within  a  hundred  yards  of  such  lodgings. 

The  prosecutor  had  upon  two  occasions  shortly  before  the 
alleged  stealing  observed  his  wife  in  the  street  very  near  his  house 

(a)  Reported  by  Johh  Thompson,  EoqM  Barrister-At-Law. 
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in  conversation  with  the  prisoner.    He  had  remonstrated  with  Rk. 
her  on  both  occasions,  but  did  not  remonstrate  with  or  speak  to    „  v* 
prisoner.   

On  the  evening  before  the  alleged  stealing,  being  the  second  1880. 
of  those  occasions,  the  prosecutor  from  his  house  window  observed  ,  — " 
his  wife  in  the  street  with  the  prisoner.   This  led  to  a  violent  aSt^lr. 
altercation  between  the  prosecutor  and  his  wife. 

On  the  following  day  the  prisoner  hired  a  cart  and  directed  the 
owner  to  send  it  to  the  house  of  the  prosecutor,  telling  the  cart 
owner  that  the  cart  was  to  convey  some  furniture  for  the  woman 
whom  he  would  find  there  to  another  house  in  another  street, 
the  address  of  which  he  gave  to  the  cart  owner.  On  the  arrival 
of  the  cart  at  the  prosecutor's  house  the  furniture  was  loaded  upon 
it  in  the  presence  of  the  prosecutor's  wife,  the  prisoner  not  being 
present.  The  prosecutor  was  absent  on  his  duty  as  policeman, 
as  he  always  was  at  that  time  of  day.  The  furniture  was  removed 
to  the  house  to  which  the  prisoner  had  directed  the  carter  to  take 
it,  and  there  placed  in  lodging  rooms  which  the  prosecutor's  wife 
had  previously  engaged  without  the  knowledge  of  the  prosecutor. 
The  prosecutor's  wife  accompanied  the  cart. 

The  prisoner  was  not  present  on  the  arrival  pf  the  furniture! 
nor  did  he  appear  at  the  lodgings  on  that  day,  but  he  came  there 
the  next  day  and  spent  the  night  with  the  prosecutor's  wife, 
and  lived  with  her  in  adultery  in  the  lodgings  furnished  with  the 
furniture  in  question  for  some  days  afterwards.  This  was  the  case 
for  the  prosecution. 

The  counsel  for  the  prisoner  submitted  that  there  was  no  case, 
first,  because  he  said  there  was  no  evidence  that  the  prisoner 
knew  that  the  female  was  a  married  woman,  or  that  the  furniture 
was  the  property  of  her  husband ;  secondly,  because  he  said  that 
even  if  the  prisoner  did  know  these  things,  the  part  taken  by  him 
did  not  amount  to  a  stealing,  being  only  accessory  to  the  act  of 
the  wife,  which  act  itself  could  not  be  a  stealing. 

I  held  that  there  was  evidence  for  the  jury,  but  told  the 
learned  counsel  that  in  the  event  of  a  conviction  I  would  give 
him  a  case. 

The  learned  counsel  then  called  as  a  witness  on  behalf  of  the 
prisoner  the  wife  of  the  prosecutor.  She  swore  that  she  had 
frequently  talked  to  the  prisoner  in  the  street,  and  also  that  he 
had  once  or  twice  visited  her  in  her  husband's  house,  but  in  her 
husband's  absence,  before  she  went  away  as  above  stated.  She 
denied  that  any  adultery  had  taken  place  before  she  left  her  home. 
She  swore  that  she  had  never  told  the  prisoner  that  she  was 
married,  and  told  him  the  furniture  was  hers,  and  that  she  was 
leaving  in  consequence  of  some  unpleasantness,  and  she  said  that 
so  far  as  she  knew,  the  prisoner  believed  the  furniture  to  be  her 
own  property.  She  admitted  that  she  had  lived  with  the 
prisoner  as  his  wife  at  the  lodgings  to  which  the  furniture  was 
taken,  and  also  that  the  lodgings  were  taken  by  her  for  the  purpose 
of  such  adultery,  with  the  knowledge  of  the  prisoner. 
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Rao.         I  told  the  jury  that  if  they  thought  that  the  prisoner  knew 
-  *       that  the  furniture  belonged  to  the  prosecutor,  and  that  the  wife 
JH^n'    had  no  authority  to  remove  it,  and  if  they  also  thought  that  with 
1880.      such  knowledge  he  had  assisted  the  wife  to  remove  it  with  the 
rMS~L     intention  of  depriving  the  prosecutor  of  it,  and  of  appropriating 
aSS^r/     it  to  his  own  use  jointly  with  the  wife  while  living  with  her  in 
adultery,  they  might  convict  him  of  stealing  it,  which  they 
did. 

I  thereupon  stated  this  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

I  discharged  the  prisoner  upon  his  giving  bail  to  appear  for 
judgment  if  the  Court  should  affirm  the  conviction. 

John  B.  Asfinall, 

Recorder  of  Liverpool. 

Leofric  Temple,  Q.C.  for  the  prisoner. 
Potter  for  the  prosecution. 

By  the  Court  :  Conviction  affirmed. 


COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  Feb.  28,  1880. 

(Before  Lord  Coleridge,  C.J.,  Denman,  J.,  Pollock,  B.,  Field 
and  Fitzjames  Stephen,  JJ.) 

Reg.  v.  F.  Smith  and  T.  Smith,  (a) 

Lunatic — Hi-treatment  of — Brother  having  the  clvargeof — 16  8f  17 

Vict.  c.  96,  s.  9. 

The  two  prisoner 8,  brothers  of  the  lunatic,  took  a  house,  and  their 
mother  and  a  lunatic  sister  lived  vrith  them.  They  supported 
the  household,  but  received  no  payment  for  or  on  account  of  any 
special  charge  of  their  lunatic  sister.  The  ill-treatment  of  the 
lunatic  was  fully  proved. 

Held,  that  the  two  prisoners  were  persons  having  the  care,  or  charge, 
or  concerned,  or  taking  part  in  the  custody,  care,  or  treatment  of  a 
lunatic  within  tlie  16     17  Vict.  c.  96,  s.  9. 

la)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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CASE  stated  for  the  opinion  of  this  Court  by  the  Yioe-Ohair- 
man  of  Quarter  Sessions  for  the  parts  of  Lindsey,  in  the  p  gJJ^  M 
county  of  Idnooln.  T.  Smith. 

The  prisoners  were  oonvioted  at  the  sessions  holden  on  the  — - 
17th  day  of  October,  1879,  on  the  following  indictment,  which  is  18ga 
framed  upon  the  latter  part  of  the  9th  section  of  the  statute  16  &  / it- treatment  of 

17  Vict.  C.  96.  ahmaticbyper. 

County  of  Lincoln,  parts  of  Lindsey,  to  wit.  The  jurors  for  ™j£™9 
our  lady  the  Queen,  upon  their  oath  present  that  Frederick 
Smith  and  Thomas  Smith,  on  the  28th  day  of  July,  in  the 
year  of  our  Lord  1879,  then  having  the  care,  or  charge,  or  con- 
cerned, or  taking  part  in  the  custody,  care,  or  treatment  of  a 
certain  lunatic,  or  alleged  to  be  lunatic  person  called  Emma 
Smith,  did  then  abuse,  ill-treat,  and  wilfully  neglect  such  lunatic, 
or  alleged  lunatic,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

The  evidence  was  that  in  April,  1879,  the  two  prisoners  took  a 
house  in  Gainsborough  as  joint  tenants ;  their  mother  and  also 
their  sister  Emma,  the  lunatic,  lived  with  them. 

The  prisoners  worked  at  different  occupations  and  supported 
the  household,  but  they  received  no  payment  for  or  on  account  of 
any  special  charge  of  the  lunatic  about  whom  no  proceedings  had 
been  taken  in  respect  of  the  lunacy.  The  sister  had  not  always 
been  a  lunatic,  but  there  was  no  evidence  to  show  when  the 
lunacy  commenced.  The  medical  witnesses  could  not  say  how 
long  she  had  been  a  lunatic,  one  stating  "  she  had  been  so  for 
some  time,"  another  that  "  he  could  not  say  the  exact  period,  but 
certainly  two  months,"  although  there  was  no  doubt  she  was 
a  lunatic  at  the  time  of  the  ill-treatment,  which  was  fully 
proved. 

She  was  removed  to  a  lunatic  asylum  on  the  29th  day  of  July, 
1879. 

At  the  close  of  the  evidence  for  the  Crown  it  was  objected  by 
the  counsel  for  the  prisoners  that  the  case  was  not  within  the 
above-mentioned  section,  inasmuch  as  the  care  and  charge  was  by 
a  brother  of  a  sister,  and  came  within  the  ruling  of  Reg.  v.  Bundle 
(6  Cox  C.  C.  549;  24  L.  J.  126,  M.  C),  and,  further,  was  to  be 
distinguished  from  Reg.  v.  Porter  (9  Cox  C.  C.  449;  L.  J.  126, 
M.  C),  (a)  inasmuch  as  the  two  prisoners  did  not  "  voluntarily" 
take  upon  themselves  the  charge  of  a  lunatic  within  the  ruling 
there  laid  down. 

The  Court  was  of  opinion  and  decided  that  there  was  no  legal 
obligation  on  the  defendants  to  continue  the  care  and  charge  of 
their  sister  after  she  became  a  lunatic,  and  that  there  was  there- 
fa)  In  Reg.  v.  Porter  the  facts  were  that  the  care  and  charge  of  the  lunatic  were 
first  taken  by  his  father  and  mother,  and  at  their  death  a  sister  took  the  care  and 
charge  of  him.  She  went  abroad,  and  then  a  brother  took  the  care  and  charge  of 
him,  and  for  so  doing  received  by  a  family  arrangement  6*.  or  Is.  per  week  from  rente 
of  houses  belonging  to  the  lnnatic,  and  it  was  held  that  the  brother  who  took  the  care 
and  charge  of  the  lunatio  came  within  the  16&  17  Vict  c.  96>  s.  9. 
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Rn.      fore  a  voluntary  taking  within  the  meaning  of  the  Act,  but 

F.  Smith  and  re8ervec*  th©  point. 
T.  Smith.       I  request  the  opinion  of  the  Court  whether  upon  the  evidenoe 

  the  prisoners  were  indictable  under  the  above  section  of  the 

188°-  statute,  as  "  persons  having  the  care  or  charge  of  a  lunatic" 
lU-treatine*tofvrithin  the  latter  part  of  the  section. 

a  lunatic  by  per- 
sons having  Weston  Oaboeopt  Amcottb, 

Vice-Chairman. 

The  16  &  17  Yiot.  o.  96,  s.  9,  enacts  that  if  any  superintendent, 
officer,  nurse,  attendant,  servant,  or  other  person  employed  in 
any  registered  hospital  or  licensed  house,  or  any  person  having 
the  care  or  charge  of  any  single  patient,  or  any  attendant  of 
any  single  patient,  in  any  way  abuse,  or  ill-treat,  or  wilfully 
neglect  any  patient  in  such  hospital,  or  house,  or  such  single 
patient,  or  if  any  person  detaining  or  taking  or  having  the  care 
or  charge,  or  concerned  or  taking  part  in  the  custody,  care,  or 
treatment  of  any  lunatic,  or  person  alleged  to  be  a  lunatic,  in  any 
way  abuse,  ill-treat,  or  wilfully  neglect  such  lunatic,  or  alleged 
lunatic,  he  shall  be  guilty  of  a  misdemeanour,  and  shall  be 
subject  to  indictment  for  every  such  offence,  or  to  forfeit  for 
every  such  offence  on  a  summary  conviction  thereof  before  two 
justices  any  sum  not  exceeding  202. 

No  counsel  appeared  on  either  side. 

The  Judges  retired  to  consider,  and  on  their  return 

Lord  Coleridge,  C.J.  said  that  they  were  of  opinion  that  the 
conviction  should  be  affirmed.  The  case  seemed  to  the  Court  to 
come  within  the  direct  words  of  the  enactment  (16  &  17  Vict, 
c.  96,  8.  9),  and  that  if  any  doubt  could  arise  upon  the  question  it 
was  removed  by  the  decision  of  this  Court  in  Reg.  v.  Potter 
(ubi  sup.). 

Conviction  affirmed. 
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Saturday,  Feb.  28,  1880. 

(Before  Lord  Colebidob,  C.J.,  Dbnman,  J.,  Pollock,  B.,  Field 
and  Stephen,  JJ.) 

Reg.  v.  Ceamp.  (a) 

Malicious  injury  to  person — Administering  noxious  thing— Intent 
to  procure  miscarriage — 24  8f  25  Vict.  c.  100,  *.  58. 

The  prisoner  gave  a  female  an  ounce%bottle  fall  of  oil  of  juniper, 
with  intent  to  procure  her  miscarriage,  and  told  her  to  take  it  m 
two  doses,  half  at  a  time.  She  took  half  of  it  at  one  dose,  and 
it  caused  her  violent  sickness.  The  bottle  contained  from  500  to 
600  drops  of  oil  of  juniper.  Oil  of  juniper  is  used  as  a  diuretic 
in  small  quantities,  from  five  to  twenty  drops;  but  when  as  much 
as  half  an  ounce  is  taken  it  acts  as  an  irritant,  and  produces 
violent  purging  and  vomiting,  which  would  have  a  tendency  to 
procure  miscarriage. 

Held,  that  the  causing  to  be  taken,  as  much  as  was  taken  in  this 
case,  was  the  causing  a  noxious  thing  to  be  taken,  within  the 
meaning  of  the  statute. 

A  thing  may  be  a  noxious  thing  within  the  statute,  if  when  taken 
in  a  large  quantity  it  proves  injurious,  although  when  taken  in 
a  small  quantity  it  is  beneficial. 

^JASE  reserved  for  the  opinion  of  the  Court  by  Denman,  J. 

John  Lionel  Cramp  was  tried  and  convicted  before  Denman,  J.  at 
the  last  Maidstone  Assizes  on  an  indictment  which  alleged  that  he 
"  feloniously  did  unlawfully  cause  to  be  taken  by  one  Ellen 
Elizabeth  Verrall"  a  certain  noxious  thing,  to  wit,  a  large 
quantity,  to  wit,  half  an  ounce,  "  of  oil  of  juniper,  with  intent 
feloniously  to  procure  the  miscarriage  of  the  said  Ellen  Elizabeth 
Verrall,  against  the  form  of  the  statute,"  &c. 

The  statute  referred  to  is  the  24  &  25  Vict.  c.  100,  s.  58. 

It  was  proved  that  the  prisoner  did,  with  intent  to  procure  the 
miscarriage  of  Verrall,  who  was  with  child  by  him,  give  her  an 
ounce  bottle  full  of  oil  of  juniper,  and  tell  her  that  she  must  take 
it,  half  of  it  at  a  time,  in  two  doses. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Rw.  She  accordingly  on  the  following  morning  took  half  the  contents 

CiJ^F      of  the  bottle,  which  caused  violent  sickness,  of  which  she 

 '     informed  the  prisoner,  who  told  her  not  to  mention  that  he  had 

1880.  given  it,  or  he  might  be  transported,  and  said  that  she  would  not 
Ma&ctimsi*-   now  have  a  child. 

jttry  |o  the         She  did  not  in  fact  miscarry,  bnt  was  with  child  at  the  time 
of  the  trial. 

There  was  evidence  that  the  bottle  griven  by  the  prisoner  con- 
tained 500  to  600  drops  of  oil  of  jumper ;  that  oil  of  juniper  in 
small  quantities,  of  from  five  to  twenty  drops,  is  commonly  used 
without  any  bad  effects  as  a  diuretic  and  otherwise,  bnt  that 
taken  in  a  dose  of  half  an  ounce  it  acts  as  a  powerful  stimulant 
and  irritant,  and  produces  violent  purging  and  vomiting,  which 
would  have  a  tendency  to  produce  miscarriage  by  reason  of  the 
shock  to  the  system  and  the  straining  of  the  parts,  consequent 
upon  the  purging  or  vomiting,  and  that  a  dose  of  half  an  ounce 
of  oil  of  juniper  would  be  a  very  dangerous  dose  to  administer 
to  a  pregnant  woman  ;  but  the  danger  would  consist  in  the  high 
probability  of  its  causing  miscarriage,  which  is  always  more  or 
less  dangerous  to  a  woman,  and  not  in  the  probability  of  any 
mischief  of  any  other  kind. 

It  was  contended  for  the  prisoner  that  there  was  no  evidence 
of  the  prisoner  having  caused  to  be  taken  "a  noxious  thing" 
within  the  meaning  of  the  statute,  as  the  evidence  only  showed 
that  oil  of  juniper  would  be  noxious  when  taken  in  excess. 

The  learned  Judge  told  the  jury  that  if  they  were  satisfied  that 
the  prisoner  had  given  the  prosecutrix  the  full  ounce  bottle  of  oil 
of  juniper,  and  told  her  to  take  half  with  the  intent  of  causing 
her  to  miscarry,  and  if  they  thought  that  such  a  dose  of  oil  of 
juniper  was  a  noxious  thing,  as  being  calculated  to  injure  the 
health  of  the  prosecutrix  by  causing  her  to  miscarry,  they  might 
find  him  guilty,  which  they  did. 

No  case  was  cited  at  the  trial  upon  the  question,  but  the 
counsel  for  the  prisoner  having  subsequently  called  attention  to 
the  case  of  Beg.  v.  Hennah  (13  Cox  0.  0.  547),  the  learned  judge 
stated  the  above  case  for  the  Court  of  Criminal  Appeal. 

See  also  Beg.  v.  Isaacs  (32  L.  J.  52,  M.  C. ;  9  Cox.  C.  C.  228). 
If  the  Court  thought  that  there  was  evidence  that  the  half 
ounce  of  oil  of  juniper  taken  by  the  prosecutrix  was  a  noxious 
thing  within  the  meaning  of  sect.  58  of  24  &  25  Yict.  c.  100,  the 
conviction  was  to  stand  ;  if  otherwise,  to  be  quashed. 

D.  Kingsfard  (Mead  with  him)  for  the  prisoner. — Sect.  58  of 
24  &  25  Vict.  c.  100,  enacts  that  "  Every  woman  being  with  child 
who,  with  intent  to  procure  her  own  miscarriage,  shall  unlawfully 
administer  to  herself  any  poison  or  other  noxious  thing  .... 
and  whosoever,  with  intent  to  procure  the  miscarriage  of  any 
woman,  whether  she  be  or  be  not  with  child,  shall  unlawfully 
administer  to  her,  or  cause  to  be  taken  by  her  any  poison  or  other 
noxious  thing  ....  shall  be  guilty  of  felony."  The  words  u  or 
other  noxious  thing"  being  coupled  with  the  word  " poison " 
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mean  something  ejusdem  generis  with  poison,  that  is,  something  Rro 
in  its  own  nature  poisonous  or  noxious,  and  not  something  which     Q  v 
is  only  injurious  when  taken  in  large  quantities.    Cases  cited  :  RAMP' 
Beg.  v.  Hermah  (ubi  sup.) ;  Reg.  v.  Isaacs  (L.  &  C.  220 ;  9  Cox  1880. 
C.  0.  228) ;  Beg.  v.  Perry  (2  Cox.  C.  C.  228.)  MMfai 

A.  B.  Kelly,  for  the  prosecution,  was  not  called  upon  to  argue.y,^  t0°^,  tn~ 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the  conviction  person, 
should  be  affirmed.  The  material  words  of  the  statute  24  &  25 
Vict.  c.  100,  8.  58,  are  "  Whosoever,  with  intent  to  procure  the 
miscarriage  of  any  woman,  whether  she  be  or  be  not  with  child, 
shall  unlawfully  administer  to  her  or  cause  to  be  taken  by  her  any 
poison  or  other  noxious  thing/'  shall  be  guilty  of  felony.  In  this 
case  the  prisoner  caused  to  be  taken  by  the  woman  a  quantity  of 
oil  of  juniper  with  intent  to  procure  miscarriage,  a  quantity  which 
did  cause  violent  sickness,  and  which  if  the  whole  supplied  had 
been  taken,  might  have  done  more  injury.  The  question  is 
whether  he  was  guilty  of  administering  a  poison  or  other  noxious 
thing  with  intent  to  procure  miscarriage  within  the  meaning  of 
the  statute.  The  intent  was  proved,  and  it  was  further  proved 
that  oil  of  juniper  is  noxious  when  administered  in  the  quantity 
proved  to  have  been  taken  in  this  case.  Then  why  was  there  not 
the  administration  of  a  noxious  thing  ?  It  was  said  that  "  noxious 
thing  "  in  the  statute  means  some  kind  of  poison,  and  probably 
that  is  so.  But  what  is  a  poison  ?  It  is  something  which  when 
administered  is  injurious  to  health  or  life.  There  is  hardly  any 
active  drug  which  taken  in  large  quantities  may  not  be  so,  and, 
on  the  other  hand,  there  is  hardly  any  poison  which  may  not  in 
small  quantities  be  useful  and  salutary.  It  is  therefore  in  each 
case  a  question  of  the  quantity  and  the  circumstances  under 
which  the  drug  is  Administered.  It  is  in  each  case  a  qu&tion  for  the 
jury  whether  the  thing,  administered  as  it  was  under  the  circum- 
stances, is  a  "  noxious  thing."  Here  the  thing  as  administered 
was  proved  to  be  noxious,  and  the  intent  was  proved  to  be 
criminal.  The  ingredients  of  the  offence  were  therefore 
established.  None  of  the  cases  cited  touch  the  question.  In 
Beg.  v.  Isaacs  the  drug  was  not  shown  to  be  capable  of  doing 
harm.  In  Reg.  v.  Perry  the  quantity  administered  was  so  small 
as  to  be  innocuous ;  and  in  beg.  v.  Mennah  (ubi  sup,)  the  thing 
taken  was  not  noxious  in  the  quantity  administered.  We  are  not 
precluded  therefore  by  authority  from  holding,  on  principle  and 
good  sense,  that  if  a  person  causes  to  be  taken,  with  intent  to 
produce  miscarriage,  something  which  in  the  way  it  is  adminis- 
tered is  noxious,  he  causes  a  noxious  thing  to  be  taken.  The 
conviction  therefore  will  be  affirmed. 

Denman,  J. — I  am  of  the  same  opinion.  I  never  had  any 
serious  doubt  that  where  a  person  administers,  with  the  intent  in 
the  section,  a  thing  in  such  a  large  quantity  as  to  be  noxious, 
though  innocuous  when  taken  in  a  small  quantity,  he  commits  an 
offence  within  the  enactment. 

Pollock,  B.  concurred. 

D  D  2 
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to.         Field,  J. — I  am  of  the  same  opinion.   The  section  speaks, 
0b^|f     first,  of  poisons ;  secondly,  of  other  noxious  things.   If  the  thing 

 '     administered  is  a  known  recognised  poison,  I  think  the  offence 

1880.  may  be  committed,  though  the  quantity  given  is  so  small  as  to  be 
MaBckmi*-  incapable  of  doing  harm.  The  thing  administered  in  this  case 
Jby  to  the  was  oil  of  juniper,  and  the  quantity  taken  was  proved  to  be 
noxious.  I  think  it  was  therefore  a  noxious  thing  within  the 
meaning  of  the  statute. 

Stephen,  J. — I  am  of  the  same  opinion.  The  case  depends 
upon  the  same  principle  as  Reg.  v.  Hermah.  It  is  clear  to  me 
that  the  causing  to  be  taken  half  an  ounce  of  oil  of  juniper, 
and  which  produced  violent  sickness,  was  causing  to  be  ad- 
ministered a  noxious  thing  within  the  meaning  of  the  statute. 
As  to  the  administration  of  "  poison/'  certain  things  are  known 
as  poisons,  and  as  to  these  possibly  the  administration  of  a  small 
quantity  with  the  criminal  intent  would  be  within  the  statute. 

Conviction  affirmed. 

Solicitors  for  prosecution,  Oripps  and  Son,  Tunbridge  Wells. 
Solicitor  for  prisoner,  J.  L.  Langham,  Uckfield. 
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Saturday,  Feb.  28, 1880. 

(Before  Lord  Colibidgb,  C. J.,  Dsnman,  J.,  Pollock,  B.,  Field,  J., 
and  Stephen,  J.) 

Rsa.  v.  R.  H.  Bishop,  (a) 

Lunatic— Receiving  into  unlicensed  house  persons  suffering  from 
hysteria,  $c.—8  8f  9  Vict.  c.  100,  **.  44-90. 

Defendant  was  indicted  under  8  9  Vict.  c.  100,  *.  44,  for  receiving 
two  or  more  lunatics  into  a  house  not  duly  licensed  or  registered. 
Defendant  advertised  for  patients  suffering  from  "  hysteria, 
nervousness,  and  perverseness,"  and  honestly  believed  and  on 
reasonable  grounds  that  no  one  of  her  patients  was  a  lunatic. 
There  was  conflicting  evidence  as  to  whether  any  of  the  patients 
were  lunatics  or  not.  The  learned  judge  directed  the  jury  that 
the  word  "lunatic/'  as  defined  by  the  Act,  would  include  a 

(a)  Reported  by  J.  Thompson,  Esq.,  Barriiter-*t-Law. 
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person  whose  mind  was  so  affected  by  disease  that  it  was  necessary 

for  his  own  good  to  put  him  imder  restraint.  Bmhop 

The  jury  convicted  the  defendant,  but  found  that  the  defendant  ' — 
honestly  and  on  reasonable  grounds  believed  that  no  one  of  her  l880- 
patients  was  a  lunatic.  Recehtohm*- 

Held,  that  the  direction  of  the  learned  judge  was  correct,  and  that  tics  into  <m  un- 
the  defendant? 8  belief  was  immaterial.  licensed  home. 

^JASE  reserved  for  the  opinion  of  this  Court  by  Stephen,  J. 

Rhoda  Hnlse  Bishop  was  tried  before  me  at  Northampton  on 
the  20th  and  21st  days  of  January,  upon  an  indictment  charging 
her  with  an  offence  against  the  44th  section  of  8  &  9  Vict.  c.  100, 
by  receiving  into  her  house  two  or  more  lunatics,  such  house  not 
being  an  asylum  or  hospital  registered  under  the  Act,  or  a  house 
duly  licensed  under  the  Aot. 

It  was  proved  on  the  trial  that  the  defendant  received  into  her 
house  several  young  women  for  the  purpose  of  medical  treatment. 
Her  stepdaughter,  who  was  called  as  a  witness  on  her  behalf,  and 
who  took  part  in  the  management  of  the  house,  described  them 
as  patients  suffering  from  "  hysteria,  nervousness,  and  perverse- 
ness,"  and  it  was  proved  that  she  advertised  in  newspapers  for 
patients  so  described.  She  had  besides  these  patients  one  inmate 
who  was  admitted  to  be  a  lunatic,  with  regard  to  whom  she  had 
complied  with  the  requisitions  of  sect.  90  of  the  Aot. 

There  was  conflicting  evidence  upon  the  question  whether  any 
of  the  other  patients  were  lunatics  or  not,  and  as  to  the  nature 
and  degree  of  restraint  to  which  they  were  subjected,  and  there 
was  strong  evidence  to  show  that  the  defendant  believed  in  good 
faith,  and  on  reasonable  grounds,  that  no  one  of  them  was  a 
lunatic,  but  that  all  were  suffering  only  under  "hysteria,  nervous- 
ness, or  perverseness." 

I  read  to  the  jury  the  interpretation  of  "  lunatic "  given  in 
sect.  114:  "Lunatic  shall  mean  every  insane  person,  and  every 
person  being  an  idiot,  or  lunatic,  or  of  unsound  mind/'  and  I 
told  them  that  in  my  opinion  these  words  would  include  everyone 
whose  mind  was  so  affected  by  disease  that  it  was  necessary  for 
his  own  good  to  put  him  under  restraint. 

I  also  told  them  that  in  my  opinion  the  words  "  receive  one  or 
more  lunatics  "  meant  receive  "  as  lunatics,  and  in  order  to  be 
treated  as  lunatics  are  treated  in  asylums/'  and  I  gave  them  this 
direction :  "  In  order  that  the  defendant  may  be  convicted  the 
jury  must  be  of  opinion  that  at  least  one  other  patient  in  the 
house  besides  the  admitted  lunatic  was  either  an  insane  person, 
or  an  idiot,  or  a  lunatic,  or  of  unsound  mind  when  received,  and 
that  such  person  was  received  into  the  house  to  be  treated  as  a 
lunatic  is  treated  in  an  asylum." 

I  also  told  them  that  I  was  of  opinion  that  if  one  other  such 

Eerson  besides  the  admitted  lunatic  was  so  received,  an  honest 
elief  on  the  part  of  the  defendant  that  that  person  was  not  a 
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lunatic  would  be  immaterial ;  bat  at  the  request  of  the  counsel 
R.H.BBHOF.  f°r  ^e  defendant,  I  asked  them,  if  they  convicted  the  defendant, 

  *  to  find  specially  whether  she  believed  honestly  and  on  reasonable 

18g0-      grounds  that  any  person  so  received  was  not  a  lunatic. 
Receiving  four    The  jury  found  the  defendant  guilty,  but  they  found  that  she 
tics  into  an  ur  did  honestly  and  on  reasonable  grounds  believe  that  no  one  of  her 
Uctmwed hmm.  patients  was  a  lunatic  (except  of  course  the  admitted  lunatic). 

I  directed  the  defendant  to  enter  into  her  own  recognisances 
to  come  up  for  judgment  if  called  upon  in  order  that  she  might 
have  an  opportunity  of  complying  with  the  provisions  of  the 
Act,  but  I  reserved  for  the  determination  of  the  Court  for  Crown 
Cases  Reserved  the  question  whether  my  direction  to  the  jury 
was  right,  in  order  that  if  it  is  wrong  the  conviction  may  be  set 
aside. 

J.  F.  Stephmh. 

8  &  9  Vict,  c  100  (An  Act  for  the  Regulation  of  the  Care  and 
Treatment  of  Lunatics),  sect.  44 : 

It  shall  not  be  lawful  for  any  person  to  receire  two  or  more  lunatics  into  any 
house  unless  such  house  shall  be  an  asylum  or  an  hospital  registered  under  this  Act, 
or  a  house  for  the  time  being  duly  licensed  under  this*  Act,  or  one  of  the  Aots  herein- 
before repealed ;  and  any  person  who  shall  receive  two  or  more  lunatios  into  any 
house  other  than  a  house  for  the  time  being  duly  licensed,  or  an  asylum  or  an 
hospital  duly  registered  shall  be  guilty  of  a  misdemeanour. 

Sect.  90 : 

No  person  (unless  he  be  a  person  who*  derives  no  profit  from  the  charge,  or  a  com- 
mittee appointed  by  the  Lord  Chancellor)  shall  receive  to  board  or  lodge  in  any  house 
other  than  an  hospital  registered  under  this  Act,  or  an  asylum  or  a  house  fioenaed 
under  this  Act,  or  under  one  of  the  Acts  hereinbefore  repealed,  or  take  the  care  or 
charge  of  any  one  patient  as  a  lunatic  or  alleged  lunatic  without  the  like  order  and 
medical  certificates  in  respect  of  such  patient  as  are  hereinbefore  required  on  the 
reception  of  a  patient  (not  being  a  pauper)  into  a  licensed  house,  Ac. 

No  counsel  was  instructed  for  the  defendant. 

Mellor,  Q.C.  (Harris  with  him),  for  the  prosecution. — The 
conviction  was  right.  The  object  of  the  8  &  9  Vict.  c.  100,  s.  44, 
was  to  prevent  lunatics  being  received  into  unlicensed  or  unregis- 
tered houses.  It  is  a  positive  and  unqualified  enactment  that 
it  shall  not  be  lawful  so  to  do,  and  there  is  nothing  in  it  with 
regard  to  the  keeper's  knowledge  or  his  belief  that  the  persons 
received  are  lunatics  or  not.  The  jury  found  that  the  persons 
received  by  the  defendant  were  lunatics,  after  the  learned 
judge  had  directed  them  that  the  word  "  lunatic  "  would  include 
a  person  whose  mind  was  so  affected  by  disease  that  it  was 
necessary  for  his  own  good  to  put  him  under  restraint.  The 
object  of  the  Act  was  that  keepers  of  such  houses  should  be  under 
the  supervision  of  the  Commissioners  in  Lunacy. 

Lord  Coleridge,  C.J. — I  think  the  conviction  was  right.  If 
the  only  question  is  whether  the  knowledge  of  the  parties  so 
receiving  lunatics  is  material  under  sect.  44,  the  case  is  quite 
clear. 

Dknman,  J. — I  also  think  that  the  conviction  should  be  sus- 
tained.   The  question  reserved  is  whether  the  fact  that  the  defen- 
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dant  honestly  thought  that  the  person  was  not  a  lunatic  was  a  Rao. 
defence.    If  we  were  to  hold  that  it  was,  the  object  of  the  statute  j^w  bmhof 
might  be  frustrated.   

Pollock,  B. — I  agree  that  the  conviction  ought  to  be  sustained,  1880- 
and  I  wish  it  to  be  understood  that  we  affirm  the  direction  of  my  jfoj^u. 
brother  Stephen  that  the  word  "  lunatic  "  would  include  a  person  ^  l^^an  u«- 
whose  mind  was  so  affected  by  disease  that  it  was  necessary  Hoemed  house. 
for  his  own  good  to  put  him  under  restraint,  in  the  sense 
that  by  restraint  is  meant  restraint  of  the  same  kind  as  that 
to  which  lunatics  are  subject  in  asylums.    The  further  direc- 
tion that    "in  order    that   the  defendant   might   be  con- 
victed the  jury  must  be  of  opinion  that  at  least  one  other 
patient  in  the  house  beside  the  admitted  lunatic  was  either  an 
insane  person,  or  a  lunatic,  or  of  unsound  mind  when  received 
into  the  house  to  be  treated  as  a  lunatic  is  treated  in  an  asylum," 
protects  hysterical  patients  or  patients  suffering  from  any  dis- 
turbance of  mind  for  which  it  would  be  advisable  that  they 
should  be  restrained  in  one  sense  temporarily.    With  regard  to 
the  point  whether  the  knowledge  or  absence  of  knowledge  of  the 
keeper  of  the  house  as  to  the  lunacy  of  the  persons  received 
is  material,  I  am  dearly  of  opinion  that  it  is  not. 

Field,  J. — I  also  think  that  the  conviction  should  be  affirmed. 
If  it  were  necessary  to  decide  who  are  or  who  are  not  lunatics  I 
should  wish  to  consider,  but  it  is  not  in  this  case.  The  object  of 
the  Act  was  to  place  the  keepers  of  all  such  houses  under  a  com- 
petent authority. 

Stephen,  J. — I  am  of  the  same  opinion.  Upon  the  question 
whether  knowledge  upon  the  part  of  the  defendant  was  essen- 
tial to  the  committal  of  the  offence  under  the  Aot  I  entertained 
no  doubt  at  the  trial,  and  I  do  not  now.  I  reserved  the 
point,  as  I  understood  that  the  Commissioners  in  Lunacy  wished 
to  obtain  the  solemn  opinion  of  the  Court  upon  this  enactment,  as 
they  considered  the  case  of  great  importance.  Upon  the 
definition  of  the  term  "  lunatic/'  upon  reflection  I  may  say  that 
I  do  not  think  that  the  case  submitted  contained  quite  as  much  as 
it  ought  of  what  I  said  to  the  jury  on  the  subject.  I  read  to 
them  the  interpretation  of  the  term  as  given  in  sect.  14  of  the 
Act;  and  I  then  told  them  that,  in  my  opinion,  those  words 
were  sufficiently  wide  to  include  every  person  who  was,  by 
reason  of  mental  disease,  in  such  a  condition  that  it  was 
necessary  or  advisable,  at  any  rate  for  his  or  her  own  good,  to 
subject  him  or  her  to  the  restraint  of  a  lunatic  asylum.  I  added 
that  I  did  not  say  that,  by  way  of  legal  definition  of  the  word 
which  bound  them,  that  it  was  not  a  positive  direction  to  them ;  but 
that  upon  the  whole  it  was  the  best  construction  I  could  put  on 
the  words  of  the  Act  which  said  that  "  lunatic  "  shall  mean  every 
insane  person,  and  every  person  being  an  idiot  or  lunatic,  or  of 
unsound  mind ;  in  other  words  it  shall  mean  not  only  lunatic  but 
insane  and  idiot,  and  persons  of  unsound  mind.  I  said  that  I 
thought  there  was  a  difference  between  a  lunatic  and  an  insane 
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person  and  a  person  of  unsound  mind,  and  that  persons  of 
R.  H.  Bishop.  mind,  not  being  lunatics,  must  be  such  that  it  was  neoee- 

- —  '  sary  for  their  own  good  to  subject  them  to  that  kind  of  restraint 
186°-      which  is  exercised  in  lunatic  asylums  oyer  persons  afflicted  with 

ife^MBto iMn-  Conviction  affirmed. 


QUEEN'S  BENCH  DIVISION. 
Saturday,  Feb.  21,  1880. 
(Before  Lush  and  Manjstt,  JJ.) 
Big.  v.  Teubloyi.  (a) 

Proceedings  in  the  nature  of  criminal  proceedings — Order  for 
destruction  of  obscene  boohs — Death  of  informer  before  hearing 
by  magistrate — Abatement  of  proceedings — 20  21  Viet.  c.  88, 
ss.  1  and  4. 

When  proceedings  in  the  nature  of  a  criminal  prosecution  are  set 
on  foot  by  a  sufficient  information  laid  before  a  magistrate,  and 
he  issues  a  summons  on  such  information,  the  death  of  the 
informer  causes  no  abatement  of  the  proceedings. 

One  J.  Q.  laid  an  information  against  one  E.  T.  that  he  had  on 
his  premises  certain  obscene  boohs,  8^c.,fit  to  be  destroyed;  a 
summons  was  issued  by  the  then  sitting  magistrate  at  B.  police 
court  to  the  said  E.  T.  to  show  cause  why  the  said  boohs,  8fc., 
should  not  be  destroyed.  Three  days  after  the  return  of  the 
summons,  but  several  months  before  the  case  was  heard,  the  said 
J.  O.  died.  When  the  case  came  on  no  objection  was  taken  by  the 
said  E.  T.  on  the  ground  of  the  death  of  the  informer,  and  an 
order  was  made  for  the  destruction  of  the  books.  On  appeal 
against  this  order  to  quarter  sessions,  the  Court  confirmed  the 
order9,  but  granted  a  case  on  the  question  whether  on  the  death  of 
the  informer  there  was  not  an  abatement  of  the  proceedings,  such 
as  to  invalidate  the  order  for  the  destruction  of  the  boohs. 
Held,  that  the  order  was  good,  since  the  proceedings  were  quasi- 
criminal  in  their  nature,  and  as  there  had  been  a  sufficient 
information  on  which  to  ground  them,  the  death  of  the  informer 
did  not  cause  an  abatement  of  such  proceedings. 

(a)  Reported  by  W.  P.  Erasure,  Esq.,  Barrigter-at-Law. 
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THIS  was  a  case  stated  by  justices  in  quarter  sessions  for  the  Reo- 
county  of  Middlesex.  tbijkiovb. 

1.  On  the  15th  day  of  May,  1877,  James  Vaughan,  Esq.,  one   

of  the  magistrates  of  the  poHce  courts  of  the  metropolis,  sitting  188°- 

at  the  police  court,  Bow-street,  in  the  county  of  Middlesex,  and  4^^^  ^ 
within  the  metropolitan  police  district,  upon  the  complaint  of  one  proceeding*— 
John  Green,  granted  a  special  warrant  under  the  statute  21  &  22  Deathof  m- 
Vict.  c.  88,  s.  1,  directed  to  Henry  Wood,  one  of  the  inspectors^" 
of  the  metropolitan  police,  to  search  the  premises  of  Edward 
Truelove,  of  256,  High  Holborn,  in  the  county  of  Middlesex, 
and  seize  all  obsoene  books,  papers,  or  writings  found  on  his 
premises. 

2.  On  the  said  15th  day  of  May,  1877,  the  said  H.  Wood,  by 
virtue  of  the  said  warrant,  entered  the  said  premises,  and  therein 
seized  1212  copies  of  a  pamphlet  entitled  "Individual,  Family, 
and  National  Poverty,"  and  292  oopies  of  a  pamphlet  entitled 
"  Moral  Physiology 

3.  On  the  16th  day  of  May,  1877,  Sir  James  Ingham,  Knight, 
one  of  the  magistrates  of  the  police  courts  of  the  metropolis, 
granted  a  summons  requiring  the  said  E.  Truelove,  as  occupier 
of  the  said  premises,  to  appear  on  the  22nd  day  of  May,  1877,  at 
the  said  police  court,  Bow-street,  to  show  cause  why  the  said 
pamphlets  seized  on  his  premises  should  not  be  destroyed. 

4.  On  the  22nd  day  of  May,  1877,  the  said  summons  came  on 
to  be  heard  at  the  said  police  court,  and  the  hearing  thereof  was 
adjourned  from  time  to  time. 

5.  On  the  4th  day  of  Oct.  1878,  Sir  J.  Ingham,  Enight,  made 
an  order  adjudging  the  said  pamplets  to  be  obscene,  and  ordering 
that  all  the  said  pamphlets  be  destroyed  within  seven  days. 

8.  Against  this  order  the  said  E.  Truelove  appealed,  and  the 
said  appeal  came  on  to  be  heard  on  the  26th  day  of  April,  1879. 

9.  It  then  appeared  in  evidence  that  J.  Green,  the  complainant, 
died  on  the  25th  day  of  May,  1877. 

1 0.  At  the  close  of  the  respondent's  case  the  counsel  for  the 
appellant  made  the  objection  that,  after  the  death  of  the  said 
complainant,  J.  Green,  all  proceedings  against  the  appellant 
lapsed,  as  there  was  then  no  person  in  the  position  of  prosecutor. 
The  counsel  for  the  respondent  contended  that  the  proceedings 
did  not  so  lapse,  and  that,  even  if  they  did,  the  Court  could  not 
give  effect  to  the  objection,  as  it  was  not  included  in  the  grounds 
of  appeal.  The  appellant  replied  that  in  the  absence  of  a  prose- 
cutor or  complainant  the  Court  of  Quarter  Sessions  had  no  power 
to  deal  with  the  order,  and  the  objection  being  one  to  jurisdiction, 
it  was  not  necessary  for  it  to  be  included  in  the  grounds  of 
appeal. 

12.  The  learned  Assistant  Judge  then  asked  appellant's  counsel 
whether  an  application  had  been  made  to  the  magistrate  who 
made  the  order  to  substitute  another  prosecutor  for  the  said  John 
Green,  deceased.  On  being  answered  in  the  negative,  the  learned 
Assistant  Judge  was  clearly  of  opinion  that  the  appellant's  objec- 
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tiou  was  a  good  one,  and  the  Court  of  Quarter  Sessions  there- 
upon so  decided,  but  held  that  they  could  not  give  effect  to  it,  as 
it  was  not  included  in  the  grounds  of  appeal. 

13.  The  Court  thereupon  heard  the  appellant's  counsel  upon  the 
merits,  and  being  of  opinion  that  the  said  pamphlets  were 
obscene  within  the  meaning  of  the  Act,  affirmed  the  order  with 
costs.  They  consented,  however,  to  grant  a  case  upon  the 
question  of  the  absence  of  the  appellant's  objection  from  the 
grounds  of  appeal,  and  although  they  had  no  doubt  upon  the 
point,  yet,  as  a  case  was  being  stated,  he  permitted  the  question 
itself  as  to  the  lapse  of  proceedings,  to  be  also  raised. 

The  questions  for  the  Court  were  : 

1.  Whether  the  proceedings  against  the  appellant  lapsed  upon 
the  death  of  the  said  complainant  John  Green  ? 

2.  Whether,  if  they  did  so  lapse,  the  fact  that  the  objection 
was  not  included  in  the  appellant's  grounds  of  appeal  precluded 
the  Court  of  Quarter  Sessions  from  giving  effect  to  the  said 
objection  ? 

If  the  Court  be  of  opinion  that  the  proceedings  did  lapse  upon 
the  death  of  the  said  John  Green,  and  that  it  was  not  necessary 
that  the  objection  should  appear  in  the  grounds  of  appeal,  then 
the  order  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  the  proceedings  did  not 
so  lapse,  then  the  order  to  be  affirmed. 

If  the  Court  should  be  of  opinion  that  the  proceedings  did  so 
lapse,  but  that  the  objection  should  have  been  a  ground  of  appeal, 
then  the  order  to  be  affirmed. 

The  following  is  a  copy  of  the  warrant  to  search  the  premises 
of  the  appellant,  issued  by  the  sitting  magistrate  at  Bow-street 
police  court : 

A  Special  Warrant. 

County  of  Middlesex  and  Metropolitan  Polioe  District  [to  wit].— B.  J.  T.  I. — Police 
Court,  Bow-street— To  Henry  Wood,  one  of  the  Inspectors  of  the  Metropolitan 
Polioe  Force. 

Whereas  complaint  upon  oath  hath  this  day  been  made  to  me,  the  undersigned, 
a  metropolitan  polioe  magistrate,  being  one  of  the  magistrates  of  the  polioe  courts  of 
the  metropolis,  sitting  at  the  police  court,  Bow-street,  in  the  county  of  Middlesex, 
and  within  the  metropolitan  police  district,  by  John  Green,  that  the  said  John  Green 
has  reason  to  believe,  and  does  believe,  that  divers  obscene  books  are  kept  by  Edward 
Truelove,  in  a  certain  house  or  shop  situate  and  being  No.  256,  High  Holborn,  in  the 
said  county  of  Middlesex,  and  in  the  said  district,  for  the  purpose  of  sale,  and  of  being 
otherwise  published  for  the  purpose  of  gain. 

And  whereas  the  said  John  Green  has  also  on  this  day  stated  on  oath  before  me, 
the  said  magistrate,  sitting  at  the  polioe  court  aforesaid,  that  divers  articles  of  the 
like  nature,  to  wit,  certain  obscene  books,  entitled  u  Individual,  Family,  and  National 
Poverty,'1  and  "  Moral  Physiology,"  have,  on  the  14th  day  of  May,  1877,  been  sold  at 
the  said  house  or  shop,  so  as  to  satisfy  me,  the  said  magistrate,  that  the  belief  of  the 
said  John  Green  is  well  founded,  and  the  said  John  Green  having  produced  before  me 
the  said  books  so  sold  at  the  said  house  or  shop  as  aforesaid,  I,  the  said  magistrate, 
being  satisfied  that  the  belief  of  the  said  John  Green  is  well  founded,  and  that  the 
said  articles  so  kept  for  the  purpose  aforesaid  are  of  such  a  character  and  description 
that  the  publication  of  them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted 
as  such,  do  authorise  and  require  you,  Henry  Wood,  one  of  the  inspectors  of  the 
metropolitan  police  force,  into  such  house,  with  such  assistance  as  may  be  necessary, 
to  enter  in  the  daytime,  and,  if  necessary,  to  use  force  by  breaking  open  doors  or 
otherwise,  and  to  search  for  and  seise  all  such  obscene  books  as  aforesaid  in  sooh 
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house,  and  to  bring  all  the  articles  so  seised  before  me,  or  such  other  of  the  magis-  Rgo. 

trates  of  the  police  courts  of  the  metropolis,  as  shall  then  be  sitting  at  the  police  v. 

court,  Bow-street,  aforesaid,  and  for  so  doing  this  shall  be  your  sufficient  warrant  Trukloyx. 

(Signed)  J.  Vau«hah.   

By  sect.  1  of  20  &  21  Vict.  c.  83 :  ^ 

It  shall  be  lawful  for  any  metropolitan  magistrate  or  other  stipendiary  magistrate,  Abatement  of 
or  for  any  two  justices  of  the  peace,  upon  complaint  made  before  him  or  them  proceedings — 
upon  oath  that  the  complainant  has  reason  to  believe,  and  does  believe,  that  any  -Deulh  of  t»- 
obscene  books,  papers,  writings,  prints,  pictures,  drawings,  or  other  representations  former . 
are  kept  in  any  house,  shop,  room,  or  other  place  within  the  limits  of  the  jurisdiction 
of  any  such  magistrate  or  justices,  for  the  purposes  of  sale,  distribution,  or  exhibition 
for  purposes  of  gain,  which  complainant  shall  also  state  upon  oath  that  one  or  more 
articles  of  the  like  character  have  been  sold,  distributed,  exhibited,  lent,  or  otherwise 
published  as  aforesaid,  at  or  in  connection  with  such  place,  so  as  to  satisfy  such  magis- 
trate or  justices  that  the  belief  of  the  said  complainant  is  well  founded,  and  upon  such 
magistrate  or  justices  being  also  satisfied  that  any  of  such  articles  so  kept  for  any  of 
the  purposes  aforesaid  are  of  such  a  character  and  description  that  the  publication  of 
them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted  as  such,  to  give  authority 
by  special  warrant  to  any  constable  or  police  officer  into  suoh  house,  shop,  room, 
or  other  place,  with  such  assistance  as  may  be  necessary,  to  enter  in  the  daytime, 
and  if  necessary,  to  use  force,  by  breaking  open  doors  or  otherwise,  and  to  search  for 
and  seize  all  such  books,  <kc,  found  in  suoh  house,  Ac.,  and  to  carry  all  the  articles  so 
seised  before  the  magistrate  or  justices  issuing  the  said  warrant,  or  some  other  magis- 
trate or  justices  exercising  the  same  jurisdiction,  and  such  magistrate  or  justices 
shall  thereupon  issue  a  summons  calling  upon  the  occupier  of  the  house,  or  other 
place  which  may  have  been  so  entered  by  virtue  of  the  said  warrant,  to  appear  within 
seven  days  before  such  police  stipendiary  magistrate  or  any  two  justices  in  petty 
seaaions  for  the  district,  to  show  cause  why  the  articles  so  seised  should  not  be 
destroyed ;  and  if  such  occupier  or  some  other  person  claiming  to  be  the  owner  of  the 
said  articles  shall  not  appear  within  the  time  aforesaid,  or  shall  appear,  and  suoh 
magistrate  or  justices  shall  be  satisfied  that  suoh  articles,  or  any  of  them,  are  of  the 
character  stated  in  the  warrant,  and  that  such  or  any  of  them  have  been  kept  for  any 
of  the  purposes  aforesaid,  it  shall  be  lawful  for  the  said  magistrate  or  justices  .  .  . 
to  order  the  articles  so  seized,  except  suoh  of  them  as  he  or  they  may  consider 
necessary  to  be  preserved  as  evidence  in  some  further  proceeding,  to  be  destroyed  at 
the  expiration  of  the  time  hereinafter  allowed  for  lodging  an  appeal,  unless  notice  of 
appeal  ...  be  given,  and  suoh  articles  shall  be  in  the  meantime  impounded. 

By  sect.  4 : 

Any  person  aggrieved  by  any  act  or  determination  of  such  magistrate  or  jus- 
tices in  or  concerning  the  execution  of  this  Act  may  appeal  to  the  next  general  or 
quarter  sessions  for  the  county,  &a,  in  or  for  which  such  magistrate  or  justices  shall 
have  so  acted,  giving  to  the  magistrate  or  justices  of  the  peace  whose  aot  or  deter- 
mination shall  be  appealed  against  notice  in  writing  of  such  appeal,  and  of  the  grounds 
thereof,  within  seven  days  after  such  act  or  determination,  and  before  the  next 
general  or  quarter  sessions,  and  entering  within  such  seven  days  into  a  recognisance, 
with  sufficient  security,  before  a  justice  of  the  peace  for  the  county,  Ac.,  In  which 
such  aot  or  determination  shall  have  taken  place,  personally  to  appear  and  prosecute 
such  appeal,  and  to  abide  the  order  of  and  pay  suoh  costs  as  shall  be  awarded  by 
such  court  of  quarter  sessions,  Ac.,  and  the  court  at  such  general  or  quarter  sessions 
shall  hear  and  determine  the  matter  of  such  appeal,  and  shall  make  suoh  order 
therein  as  shall  to  the  said  court  seem  meet;  and  snoh  court  upon  hearing  and 
finally  determining  such  appeal,  shall  and  may,  according  to  their  discretion, 
award  such  costs  to  the  party  appealing  or  appealed  against  as  they  shall  think 
proper. 

Mead,  for  the  respondent.  These  proceedings,  which  are  nnder 
Lord  Campbell's  Act,  are  criminal,  not  civil ;  the  prosecutor  has  no 
control  over  the  suit  after  the  magistrate  has  once  acted  upon  his 
information,  though  such  proceedings  must  be  set  in  motion  by 
a  nominal  prosecutor.  It  has  been  found  that  the  publication  of 
these  books  was  a  misdemeanour,  upon  which  the  magistrate 
founded  his  order,  and  issued  a  special  warrant  for  their 
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destruction.  Sect.  1  of  20  &  21  Vict.  c.  83,  is  in  the  respondent's 
favour.  If  this  case  is  civil  and  not  criminal  in  its  nature,  the  appel- 
lant must  prove  that  the  informer  was  solely  seised  of  the  cause, 
and  had  absolute  control  over  it.  [Lush,  J. — The  complainant 
was  dropped  altogether  in  the  proceedings  after  the  complaint ; 
the  informer  cannot  claim  any  reward  or  treat  it  as.  a  personal 
matter ;  the  defendant  must  answer  this  point.] 

W.  A.  Hunter  {J.  M.  Davidson  with  him)  for  the  appellant.— 
The  prosecutor  is  a  substantial  party  in  the  proceedings,  and  re- 
appears in  sect.  4  of  20  &  21  Vict.  c.  83,  in  a  very  important  aspect, 
as  being  the  "party  appealing  or  appealed  against''  to  whom 
costs  may  be  awarded.  Now,  in  this  very  order  of  sessions  costs 
are  awarded  to  the  informer  as  "  the  party  appealed  against.11 
The  case  of  Beg.  v.  The  Justices  of  Hants  (I  B.  &  Ad.  654)  is  in  the 
appellants  favour  on  this  point.  No  costs  can  be  recovered  against 
justices :  {Beg.  v.  Goodall,  L.  Rep.  9  Q.  6.  557;  43  L.  J.  119,  M.  G.) 
[Manistt,  J. — When  justices  themselves  act  as  prosecutors  on 
appeal,  costs  may  sometimes  be  given  against  them.  Lush,  J. — 
Suppose  J.  Green  died  after  the  return  of  the  summons,  as  was 
the  fact,  but  on  the  hearing  of  the  case  some  other  person  did 
proceed  with  the  prosecution,  is  not  he  the  person  to  whom 
such  costs  might  be  paid  ?]  Such  person  must  be  the  informer; 
he  did  not  appear,  and  no  person  appeared  for  him  at  the  bearing 
of  the  case,  and  as  the  statute  requires  him,  at  any  rate  in  the 
matter  of  costs,  to  be  present  to  the  last,  if  he  dies  before  the 
matter  is  finished,  all  proceedings  based  upon  his  information  at 
once  abate. 

Mead  in  reply. — Proceedings  do  not  abate  on  the  death  of  the 
informer:  {Beg.  v.  Justices  of  Leicestershire,  15  Q.  B.  88.)  This 
is  clearly  a  criminal  matter,  in  which  the  Crown  is  prosecutor  and 
principal  party.  Where  an  Attorney-General  dies  after  laying 
an  information,  but  before  the  matter  is  ended,  there  is  no  abate- 
ment: {Waller  v.  Hanger,  Bulst.  261  ;  Bacon^  Abridgment,  tit. 
"  Abatement.11)  The  search-warrant  of  the  magistrate  shows 
that  these  proceedings  are  in  the  nature  of  a  criminal  suit; 
if  such  suits  were  settled  by  the  death  or  non-appearance  of  the 
informer,  he  might  settle  the  matter  for  a  bribe,  and  the  Crown 
could  not  put  a  stop  to  or  punish  such  conduct. 

Lush,  J. — I  am  of  opinion  that  there  is  no  objection  to  the  con- 
firmation of  the  order  of  the  magistrate.  Tins  matter  has  not 
the  character  of  a  civil  proceeding ;  the  informer  gives  informa- 
tion on  behalf  of  the  public,  and  the  case  then  becomes  almost  a 
completely  criminal  proceeding ;  the  warrant  of  the  magistrate  is 
almost  in  its  effects  a  search-warrant.  It  would  be  very  remark- 
able, and  very  prejudiced,  if  the  presence  of  the  informer  were 
material  to  the  proceeding  at  all  its  stages,  and  it  were  in  his 
power  to  put  a  stop  to  the  prosecution.  The  complaining  party 
cannot  by  making  terms  with  the  defendant  prevent  the 
magistrate  from  going  on  with  the  case ;  it  is  the  duty  of  the 
magistrate  to  go  on  with  the  prosecution,  and  make  his  orders ; 
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consequently  the  informer's  death  in  no  way  causes  the  pro-  B». 
oeedings  to  lapse.    The  statute  says  nothing  to  prevent  this  Tbu^oy& 

course.   The  magistrate  once  put  in  motion  upon  sufficient   

information  must  determine  if  the  things  are  fit  to  be  dealt  with,  1880. 
and,  if  so,  destroyed.    As  for  the  appeal  clause,  sect.  4  (ubi  sup.),  ^ia^^ltof 
I  think  it  strengthens  the  case  of  the  respondent ;  in  it  there  is  pnJZ^Jl. 
no  provision  for  giving  notice  of  appeal  to  any  one  except  the  Deathofin- 
magistrates,  and  the  section  does  not  notice  any  particular  party,/" 
but  only  the  "  party  appealing  or  appealed  against/'  who  might 
be  the  magistrate  himself.    I  can  therefore  find  nothing  in  the 
statute  to  make  the  original  prosecuting  party  always  tne  pro- 
secuting party;  the  matter  is  of  the  nature  of  a  criminal  prosecu- 
tion on  behalf  of  the  Crown;  and  who  the  "party  appealing 
or  appealed  against "  is  can  be  ascertained  by  the  magistrates. 
The  sessions  have  confirmed  the  order,  and  so  they  put  it  to  us. 
I  am  of  opinion  the  proceedings  did  not  lapse. 
Manistt,  J. — I  am  of  the  same  opinion. 

Rule  discharged  with  costs. 

Solicitors  for  the  appellant,  Harper,  Broad,  and  Battcock. 
Solicitor  for  the  respondent,  The  Solicitor  to  the  Treasury. 


QUEEN'S  BENCH  DIVISION. 
Friday,  Feb.  20,  1880. 
(Before  Lush  and  Manistt,  J  J.) 

Mullins  v.  Treasurer  of  the  County  of  Surrey,  (a) 

Conveyance  of  prisoners  to  prison — Liability  for  expense — 27  Oeo. 
2,  c.  8—11  1 12  Vict.  c.  42—28  29  Vict.  c.  126—40  %  41 
Vict.  c.  21. 

The  plaintiff,  a  police  constable,  obtained  from  a  justice  an  order 
upon  the  defendant  under  27  Oeo.  2,  c.  3,  s.  1,  and  11  12  Vict, 
c.  42,  s.  26,  for  the  expenses  of  conveying  two  prisoners,  one 
summarily  convicted  and  the  other  committed  for  trial,  from  the 
police  office  to  the  prison.     The  defendant  refused  payment  of 

(a)  Reported  by  M.  W.  McKellab,  Esq.,  Barrister-at-Law. 
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Muixnrf  the  amount  on  the  ground  that  these  expenses  must  be  defrayed 

Trbasurbr  ^  '^rea8Ury  under  the  Prisons  Act,  1877. 

or  the  county  Held,  upon  a  special  case  stated  in  an  action  to  recover  these 

of  Sgbkst.  expenses,  that  the  statutes  first  mentioned  do  not  impose  them 

J^jj  upon  the  prison  authorities  as  defined  by  sect.  5  of  the  Prison 

 '  Act,  1865  ;  and  that  therefore  these  expenses  are  not  included 

Cut*  of  cm-  amongst  those  of  the  maintenance  of  a  prisoner  mentioned  in 

'Xuf'gaoL  sect-  57  °f  the  Fn*™*  1877. 

THIS  was  a  special  case  stated  by  consent  under  the  rules  of 
the  Supreme  Court,  Order  84,  r.  1 : 

1.  The  plaintiff  is  one  of  the  constables  of  the  Metropolitan 
Police  Force.  On  the  12th  day  of  August,  1879,  one  Lydia 
Barnard  was  duly  convicted  by  G.  Chance,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis,  sitting  at  the 
Police  Court  at  Lambeth,  in  the  county  of  Surrey,  for  tnat  she, 
the  said  Lydia  Barnard,  was  guilty  of  being  drank,  disorderly, 
and  making  use  of  obscene  language  contrary  to  the  statute,  and 
the  said  magistrate  did  duly  adjudge  the  said  Lydia  Burnard  for 
her  said  offence,  to  be  imprisoned  in  Her  Majesty's  prison,  situate 
at  Westminster,  in  the  county  of  Middlesex,  and  there  kept  to 
hard  labour  for  the  space  of  fourteen  days,  and  the  said  magis- 
trate, by  a  warrant  of  commitment  under  his  hand  and  seal,  in 
the  Form  P.  1,  in  the  schedule  to  the  11  &  12  Vict.  c.  43, 
addressed  to  the  plaintiff,  commanded  the  plaintiff  to  take  the 
said  Lydia  Barnard,  and  her  safely  convey  to  the  said  prison,  and 
there  to  deliver  her  to  the  keeper  thereof. 

2.  The  plaintiff  did  as  commanded  by  the  said  warrant,  and, 
as  soon  as  the  same  was  given  to  him,  take  the  said  Lydia 
Burnard  from  the  said  police  court  and  her  safely  convey  to  the 
said  prison,  and  there  deliver  her  to  the  keeper  thereof. 

3.  The  said  Lydia  Burnard  had  not  at  any  time  from  the  time 
when  she  was  so  taken  by  the  plaintiff  as  aforesaid,  to  or  at  the  time 
when  she  was  so  delivered  by  the  plaintiff  or  at  any  other  time, 
goods  or  money  sufficient  to  bear  the  charges  of  herself  the  said 
Lydia  Burnard  and  of  the  plaintiff  who  so  conveyed  her  or  any 
part  thereof. 

4.  Afterwards,  namely,  on  the  14th  day  of  August,  1879,  the 
said  magistrate  sitting  as  aforesaid,  did  at  the  request  of  the 
plaintiff  ascertain  the  sum  which  ought  to  be  paid  to  the  plaintiff 
for  so  conveying  the  said  Lydia  Barnard  to  the  said  prison  to  be 
the  sum  of  Is.  6d.,  and  did  thereupon  then  at  the  police  court 
aforesaid,  according  to  the  form  of  the  statute  11  &  12  Vict.  c. 
42,  s.  26,  in  such  case  made  and  provided,  make  an  order  upon 
and  directed  to  the  defendant  as  and  then  being  the  treasurer  of 
the  said  county  of  Surrey,  and  by  which  said  order  the  said 
magistrate  then  ordered  the  defendant  as  such  treasurer  as  afore- 
said to  pay  to  the  plaintiff  as  such  constable  as  aforesaid,  the  said 
sum  of  Is.  6d.,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided. 
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5.  The  said  plaintiff  afterwards,  and  before  the  commencement  Mulldcb 
of  thiB  action— to  wit,  on  the  15th  day  of  August,  1879,  duly  x^^^ 
produced  and  presented  the  said  order  to  the  defendant,  then  0*thrCoukty 
being  such  treasurer  as  aforesaid,  for  payment,  who  then  had  in  of  Surrey. 
his  hands  as  such  treasurer  sufficient  money  of  the  said  county, 

arising  out  of  the  county  rate  of  the  said  county ;  but  the  said   * 

defendant  refused  to  pay  the  said  sum,  or  any  part  thereof,  to  the  Costs  ofw*- 
plaintiff,  on  the  ground  that  the  liability  to  pay  such  sum  ^a^^^^"ao/ 
been  transferred  from  the  defendant  to  the  Secretary  of  State  by  8<men  0900 
the  Prison  Act,  1877  (40  &  41  Vict.  c.<21). 

6.  On  the  13th  day  of  August,  1879,  John  Allcroft  was  duly 
committed  by  G.  Chance,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  at  the  Police  Court  at 
Lambeth,  in  the  said  county  of  Surrey,  to  take  his  trial  for  felony 
committed  in  the  said  county,  and  the  said  magistrate,  by  a 
Warrant  of  commitment  under  his  hand  and  seal,  in  the  form  P.  1, 
in  the  schedule  to  the  11  &  12  Vict.  c.  43,  addressed  to  the 
plaintiff,  commanded  the  plaintiff  to  take  the  said  John  Allcroft, 
and  him  safely  convey  to  Her  Majesty's  prison  at  Clerkenwell,  in 
the  county  of  Middlesex,  and  there  to  deliver  him  to  the  keeper 
thereof,  who  was  commanded  to  receive  the  said  John  Allcroft 
into  the  said  prison,  and  there  safely  keep  him  until  he  should 
thence  be  delivered  by  due  course  of  law. 

7.  The  plaintiff  did  as  commanded  by  the  said  warrant,  and, 
as  soon  as  the  same  was  given  to  him,  take  the  said  John  Allcroft 
from  the  said  police  court,  and  him  safely  convey  to  the  said 
prison,  and  there  deliver  him  to  the  keeper  thereof. 

8.  The  said  John  Allcroft  had  not  at  any  time  from  the  time 
when  he  was  so  taken  by  the  plaintiff  as  aforesaid  to,  or  at  the 
time  when  he  was  so  delivered  by  the  plaintiff,  or  at  any  other 

time,  goods  or  money  sufficient  to  bear  the  charges  of  himself,  the  . 
said  John  Allcroft,  and  of  the  plaintiff,  who  so  conveyed  him,  or 
any  part  thereof. 

9.  Afterwards,  namely  on  the  14th  day  of  August,  1 879,  the 
said  magistrate  sitting  as  aforesaid  did,  at  the  request  of  the 
plaintiff,  ascertain  the  sum  which  ought  to  be  paid  to  the  plaintiff 
for  so  conveying  the  said  John  Allcroft  to  the  said  prison  to  be 
the  sum  of  1*.  6c!.,  and  did  thereupon  then  at  the  said  police 
court  aforesaid,  according  to  the  form  of  the  statute  11  &  12 
Vict.  c.  42,  8.  26,  make  an  order  upon  and  directed  to  the  defen- 
dant, as  and  then  being  treasurer  of  the  said  county  of  Surrey, 
the  said  order  being  in  a  form  to  the  like  effect  as  the  form  P  2 
in  the  schedule  in  the  said  last-mentioned  Act,  and  by  which 
said  order  the  said  magistrate  then  ordered  the  defendant,  as 
such  treasurer  as  aforesaid,  to  pay  to  the  plaintiff,  as  such  con- 
stable as  aforesaid,  the  said  sum  of  Is.  6d.,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

10.  The  said  plaintiff  afterwards,  and  before  the  commence- 
ment of  this  action,  to  wit,  on  the  15th  day  of  August,  1879,  duly 
produced  and  presented  the  said  order  to  the  defendant,  then 
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Mullets    being  such  treasurer,  for  payment,  who  then  had  in  his  hands  as 
Tbiabum  such  treasorer  sufficient  money  of  the  said  county,  arising  out  of 
o» thx Couhtt the  county  rate  of  the  said  county;  but  the  said  defendant 
cm  Suuunr.  refused  to  pay  the  said  sum  of  1*.  6d.,  or  any  part  thereof,  to  the 
1880      plaintiff,  on  the  ground  that  the  liability  to  pay  such  sum  had 

 '      been  transferred  from  the  defendant  to  the  Secretary  of  State 

Co$t$  o/om.  under  the  Prisons  Act,  1877  (40  &  41  Vict.  c.  21). 
13m  /  11  *  The  questions  for  the  opinion  of  the  Court  are :  Whether 
gao  the  liability  to  pay  the  said  sum  of  Is.  6d.,  for  conveying  the  said 
Lydia  Burnard  to  prison,  is  transferred  from  the  defendant  to  the 
Secretary  of  State  by  the  Prisons  Act,  1877.  Whether  the 
liability  to  pay  the  said  sum  of  1*.  6d.,  for  conveying  the  said 
John  Allcroft  to  prison,  is  transferred  from  the  defendant  to  the 
Secretary  of  State  by  the  said  Prisons  Act. 

12.  If  the  Court  shall  answer  both  these  questions  in  the 
negative,  then  judgment  is  to  be  entered  for  the  plaintiff,  with 
costs,  including  the  costs  of  this  case ;  but  if  the  Court  shall 
answer  both  in  the  affirmative,  then  judgment  is  to  be  entered  for 
the  defendant,  with  costs,  including  the  costs  of  this  case.  If  the 
Court  shall  answer  one  question  in  favour  of  the  plaintiff,  and  the 
other  in  favour  of  the  defendant,  then  judgment  is  to  be  entered 
accordingly,  but  without  costs. 
By  27  Geo.  2,  o.  3,  sect.  1,  it  is  enacted  : 

That  when  any  person,  not  having  goods  or  money,  within  the  oounty  when 
he  is  taken,  sufficient  to  hear  the  charges  of  himself  and  of  those  who  convey 
him,  is  committed  to  jail  or  the  House  of  Correction  by  warrant  from  any  justice 
or  justices  of  the  peace,  then  on  application  by  any  constable  or  other  officer  who 
conveyed  him  to  any  justice  of  the  peace  for  the  same  county  or  place,  he  shall, 
upon  oath,  examine  into  and  ascertain  the  reasonable  expenses  to  be  allowed  such 
constable  or  other  officer,  and  shall  forthwith,  without  tee  or  reward  by  warrant 
under  his  hand  and  seal,  order  the  treasurer  of  the  county  or  place  to  pay  the 
same,  which  the  said  treasurer  is  hereby  required  to  do,  as  soon  as  he  receives 
4  such  warrant ;  and  any  sum  so  paid  shall  be  allowed  in  his  accounts. 

By  11  &  12  Vict.  c.  42,  sect.  26,  it  is  enacted : 

That  the  constable  or  any  of  the  constables  or  other  persons  to  whom  the  said 
warrant  of  commitment  shall  be  directed  shall  convey  such  accused  person  therein 
named  or  described  to  the  gaol  or  other  prison  mentioned  in  such  warrant,  and  there 
deliver  him,  together  with  such  warrant,  to  the  gaoler,  keeper,  or  governor  of  such 
gaol  or  prison,  who  shall  thereupon  give  such  constable  or  other  person  so  delivering 
such  prisoner  into  his  custody  a  receipt  for  such  prisoner,  setting  forth  the  state  and 
condition  in  which  such  prisoner  was  when  he  was  delivered  into  the  custody  of  such 
gaoler,  keeper,  or  governor.  And  in  all  cases  where  such  constable  or  other  person 
shall  be  entitled  to  his  costs  or  expenses  for  conveying  such  person  to  such  prison  as 
aforesaid,  it  shall  be  lawful  for  the  justice  or  justices  who  shall  have  committed  the 
accused  party,  or  for  any  justice  of  the  peace  in  and  for  the  said  county,  riding, 
division,  or  other  place  of  exclusive  jurisdiction  wherein  the  offence  is  alleged  in  the 
said  warrant  to  have  been  committed,  to  ascertain  the  sum  which  ought  to  be  paid  to 
such  constable  or  other  person  for  conveying  such  prisoner  to  such  gaol  or  prison,  and 
also  the  sum  which  should  reasonably  be  allowed  him  for  his  expenses  in  returning, 
and  thereupon  such  justice  shall  make  an  order  upon  the  treasurer  of  such  county, 
riding,  division,  liberty,  or  place  of  exclusive  jurisdiction,  or  if  such  place  of  exclusive 
jurisdiction  shall  be  contributory  to  the  county  rato  of  any  county,  riding,  or  division, 
then  upon  the  treasurer  of  such  county,  riding,  or  division  respectively;  or  in  the 
county  of  Middlesex,  upon  the  overseers  of  the  poor  of  the  parish  or  place  within 
which  the  offence  is  alleged  to  have  been  committed ;  for  payment  to  such  constable 
or  other  person  of  the  sums  so  ascertained  to  be  payable  to  him  in  that  behalf ;  and 
the  said  treasurer  or  overseers,  upon  such  order  being  produced  to  him  or  them 
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respectively,  shall  pay  the  amount  thereof  to  suoh  constable  or  other  person  producing  Mulunb 

the  same,  or  to  any  person  who  shall  present  the  same  to  him  or  them  for  payment :  v. 

Provided  nevertheless  that  if  it  shall  appear  to  the  justice  or  justices  by  whom  any  Treasurer 
such  warrant  of  commitment  against  such  prisoner  shall  be  granted  as  aforesaid  that  of  thi  County 

such  prisoner  hath  money  sufficient  to  pay  the  expenses  or  some  part  thereof,  of  con-  of  Surrey. 

▼eying  him  to  such  gaol  or  prison,  it  shall  be  lawful  for  such  justice  or  justices,  in  his   

or  their  discretion,  to  order  such  money  or  a  sufficient  part  thereof  to  be  applied  to  such  1880. 

purpose.  — 

By  the  Prisons  Act  1865  (28  &  29  Vict.  o.  126),  sect.  5,  th$  ^<J2B" 
prison  authorities,  for  the  purposes  of  that  Act,  are  declared  to  *on*r»  to  gaol 
be : 

1.  As  respects  any  prison  belonging  to  any  county,  except  as  hereinafter  men- 
tioned, or  to  any  riding,  division,  hundred,  or  liberty  of  a  county,  haying  a 
separate  court  of  quarter  sessions,  the  justices  in  quarter  sessions  assembled. 

By  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  s.  4 : 

All  expenses  incurred  in  respeot  of  the  maintenance  of  prisons  to  which  this 
Act  applies,  and  of  the  prisoners  therein,  shall  be  defrayed  out  of  moneys  pro- 
vided by  Parliament 

By  sect.  28 : 

A  prisoner  shall  be  deemed  to  be  in  legal  custody  whenever  he  is  being  taken 
to  or  from,  or  whenever  he  is  confined  in  any  prison  in  which  he  may  be  law- 
fully confined,  or  whenever  he  is  working  outside  or  is  otherwise  beyond  the  walls 
of  any  such  prison  in  'the  custody  or  under  the  control  of  a  prison  officer  belong- 
ing to  such  prison,  and  any  constable  or  other  officer  acting  under  the  order  of 
any  justice  of  the  peace  or  magistrate  having  power  to  commit  a  prisoner  to  prison, 
may  convey  a  prisoner  to  or  from  any  prison  to  or  from  which  he  may  be  legally  com- 
mitted or  removed,  notwithstanding  such  prison  may  be  beyond  the  constablewick  or 
other  jurisdiction  of  such  constable  or  officer,  in  the  same  manner  and  with  the  same 
incidents  as  if  such  prison  were  within  such  constablewick  or  other  jurisdiction. 

By  sect.  57 : 

A  "  prisoner, "  for  the  purposes  of  this  Act,  means  any  person  committed  to  prison 
on  remand,  or  for  trial,  safe  custody,  punishment,  or  otherwise  ;  and  "  the  mainte- 
nance of  a  prisoner "  includes  all  such  necessary  expenses  incurred  in  respect  of  a 
prisoner  for  food,  clothing,  custody,  safe  conduct,  and  removal  from  one  place  of 
confinement  to  another,  or  otherwise,  from  the  period  of  his  committal  to  prison 
until  his  death  or  discharge  from  prison,  as  would,  if  this  Act  had  not  passed,  have 
been  payable  by  a  prison  authority  ;  with  this  proviso,  that  nothing  in  this  Act  shall 
exempt  a  prisoner  from  payment  of  any  costs  or  expenses  in  respect  of  his  con- 
veyance to  prison  or  otherwise,  which  he  would  have  been  liable  to  pay  if  this 
Act  had  not  passed. 

By  sect.  61 : 

In  this  Act  the  expression  "  prison  authorities,"  "  justices  in  sessions  assembled," 
and  u  visiting  justices,"  shall  respectively  have  the  same  meaning  in  relation  to  any 
prison  as  they  have  in  the  Prisons  Act,  1865,  and  expressions  defined  in  that  Act  have 
the  same  meaning  also  in  this  Act. 

The  Solicitor-General  (Sir  H.  Giffard,  Q.C.),  with  him  Avory, 
argued  for  the  plaintiff. — These  sums  of  money  are  payable  to  the 
plaintiff  by  the  defendant  under  27  Geo.  2,  c.  3,  s.  1,  but  not  out 
of  the  funds  of  the  prison  authority  of  the  county.  The  expenses 
transferred  to  the  Consolidated  Fund  by  the  Prison  Act  of  1877 
are  only  those  which  were  before  payable  by  the  prison  authori- 
ties, who  are  defined  to  be  the  justices  at  quarter  sessions.  These 
expenses,  too,  are  limited  to  the  period  of  each  prisoner's  incarce- 
ration, as  appears  from  sect.  4  of  the  Prison  Act,  1877,  and  do 
not  include  those  of  conveyance  to  prison.    "  From  the  period  of 
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MuiLora    his  committal  to  prison/'  which  are  the  words  used  in  sect.  57, 
Tbiabubbb  mnB^  mean  fr°m  ^s  reception  in  prison. 
ovnnCouMTT    Herschell,  Q.C.  (with  him  E.  Clarke)  for  defendant. — By  the 
09  Subbbt.  Prison  Act,  1877,  all  prisons  are  transferred  from  the  management 
^jjjjj      of  the  previous  prison  authorities  to  that  of  the  Home  Secretary, 
*      and  provision  is  made  amongst  other  things  for  commitments  to 
OMrft  o/oow-   distant  prisons,  in  cases  which  were  before  required  to  be  only  to 
wMnt^oaol  P1^80118  m  t^e  county.    This  may  involve  additional  expense  in  the 
0  sao^  conveyance  of  prisoners,  although  generally  economy,  which  is  the 
object  of  the  Act,  may  be  advanced  thereby ;  and  it  would  be  at 
all  events  reasonable  that  this  liability  should  be  borne  by  the 
same  fund  which  secures  the  advantage  of  the  transfer  of  manage- 
ment; and  the  only  difficulty  in  so  interpreting  the  57th  section 
is  the  payment  of  these  expenses  by  the  treasurer  of  the  county. 
He,  however,  pays  the  expenses  incurred  by  the  prison  authority, 
and  the  omission  of  express  mention  of  that  authority  does  not 
necessarily  imply  that  the  treasurer  is  to  pay  the  money  out  of  a 
different  fund.    The  28th  section  shows  that  the  Act  is  not  limited 
in  its  application  to  the  period  or  place  of  actual  incarceration. 
The  26th  section  of  11  &  12  Vict.  c.  42,  renders  the  prisoner 
himself  liable  for  his  conveyance,  instead  of  the  treasurer  of  the 
county  or  overseers,  in  case  of  his  having  sufficient  money.  If, 
therefore,  these  expenses  are  not  transferred  by  the  Prison  Act, 
1877,  the  proviso  of  sect  57  must  be  entirely  superfluous. 

The  SoKcitor-General  in  reply. — The  proviso  of  this  sect.  57 
must  be  assumed  to  have  been  inserted  merely  ex  abundant* 
eautedl :  at  all  events  its  inapplicability  to  any  possible  state  of 
circumstances  is  no  sufficient  reason  for  overriding  the  express 
words  of  the  enacting  part  of  the  section. 

Lush,  J. — This  is  a  matter  which  is  not  free  from  doubt,  but  I 
am  inclined  to  accept  the  arguments  of  the  Solicitor-General  and 
give  judgment  for  the  plaintiff.  It  is  clear  from  the  statutes 
passed  before  the  Prison  Act,  1877,  that  the  expenses  of  the  kind 
incurred  in  this  case  were  payable  by  the  treasurer  of  the  county 
without  reference  to  the  prison  authority,  except  when  the 
prisoner  was  himself  able  to  pay  the  amount.  This  Prison  Act 
imposes  the  future  expenses  of  prisons  and  of  the  prisoners 
therein  upon  the  Treasury,  and  we  have  to  look  at  sect.  57  to  see 
what  those  expenses  are  :  the  words  most  nearly  applying  to  the 
matters  in  dispute  are  for  safe  conduct  and  removal  from  one  place 
of  confinement  to  another,  or  otherwise,  from  the  period  of  a 
prisoner's  committal  to  prison  until  his  discharge,  as  would  have 
been  payable  by  a  prison  authority.  These  were  expenses  not 
literally  payable  by  a  prison  authority,  and  we  must  consider 
whether  the  section  can  include  anything  more.  It  is  no  doubt 
natural  to  expect  from  a  proviso  that  it  should  relate  to  something 
referred  to  in  the  enactment ;  but  I  cannot  say  that  it  is  enough 
of  itself  to  imply  such  an  enactment,  when  other  provisions  are 
inconsistent  therewith.  Looking  at  the  4th  section,  the  Act 
appears  to  relate  to  the  period  of  a  prisoner's  being  actually  in 
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prison,  and  the  expenses  incurred  during  that  period  are  those  Mulunb 
treated  by  the  57th  section :  committal  to  prison  must  mean  rp^^^ 
reception  in  prison,  not  the  act  of  commitment  by  the  magistrate.  ovthbOouutt 
The  expenses  which  would  have  been  payable  by  a  prison  autho-  of  Sukrht. 
rity  do  not  touch  these  charges,  and  the  matter  would  have  been  * 
plain  enough  except  for  this  unfortunate  proviso.  I  see  nothing  to  * 
which  it  can  refer;  but  the  enacting  part  is  to  my  mind  sufficiently  Costs  of  con- 
clear,  and  my  only  conclusion  is  that  the  proviso  must  be  rejected  ^JJ^^*^ 
as  superfluous.    I  think  our  judgment  must  be  for  the  plaintiff.    8on*ra  0  9 

Manisty,  J.— I  am  of  the  same  opinion,  and  I  found  my  judg- 
ment mainly  on  the  words  "  such  necessary  expenses  as  would 
"  have  been  payable  by  a  prison  authority Mr.  Herschell  says 
that  the  treasurer  of  a  county  is  required  to  pay  these  charges  as 
representing  the  county  justices  who  are  the  prison  authority. 
There  are,  however,  two  cases  provided  for  in  sect.  26  of  11  &  12 
Vict.  c.  42,  one  being  in  Middlesex  and  one  in  any  county  other 
than  Middlesex:  if  it  were  intended  that  the  prison  authority 
should  defray  these  charges  in  either  case,  it  would  have  probably 
been  so  in  both ;  at  all  events  it  would  have  been  strange  if  the 
state  of  things  were  different  in  the  two  cases,  and  it  must  be  so 
if  sect.  57  is  to  be  read  as  Mr.  Herschell  contends.  I  think  we 
must  reject  the  proviso  as  without  effect,  but  that  is  the  only 
difficulty  in  deciding  as  we  do. 

Judgment  for  plaintiff. 

Solicitors  for  plaintiff,  Hare  and  Fell,  for  the  Treasury  Solicitor. 
Solicitor  for  defendant,  F.  F.  Smallpeice. 


COURT  OF  QUEEN'S  BENCH. 
Sittings  at  Nisi  Prius. 

May  10  to  15,  1880. 
(Before  Cockburn,  C.J.) 

Reg.  on  the  Prosecution  of  Lambri  v.  Labouchere.  (a) 

Libel — Pleading — Justification — General   charge   supported  by 

specific  statements — Plea  proved  in  substance — Evidence. 
On  the  trial  of  an  mddctment  for  libel,  the  libel  being  that 

(a)  Reported  by  W.  F.  Finlabon,  Esq.,  Barrister-at-Law. 
E  E  2 
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Bm>         the  prosecutor  was  one  of  a  gang  of  card-sharpers,  innuendo, 
cmrMM        that  he  cheated  at  cards,  and  the  plea  stating  specific  instances  of 
card-sharping  or  cheating  at  cards,  and  also  that  he  confederated 
with  others  for  the  purpose  of  playing  and  cheating  at  cards, 

  and  did  so  play  and  cheat  at  various  places : 

1890.      Held,  that  it  was  sufficient  to  prove  the  plea  in  substance,  and  that 

  it  was  so  proved,  the  jury  finding  that  in  two  instances  the 

JutHjicaticn      plaintiff  did  cheat  at  cards,  and  that  he  did  confederate  with  the 
^fefasc*       other  persons  for  the  purpose  of  so  playing  as  alleged  ;  and  that 
it  was  not  necessary  to  prove  other  instances  alleged. 
A  report  of  the  French  police  to  the  Criminal  Investigation 
Department  in  London,  stigmatising  the  prosecutor  and  his 
associates  as  swindlers  and  card-sharpers,  a  copy  of  which  was 
read  by  the  defendant  to  a  friend  of  the  prosecutor's  before  the 
libel  was  published,  as  the  materials  on  which  it  was  founded : 
Held,  admissible,  not  cut  proof  of  the  facts  stated,  and  therefore, 
Bemble,  not  in  proof  of  the  justification,  but  under  the  general  issue 
as  leading  up  to  the  publication  of  the  libel,  and  as  evidence  of 
bona  fides,  and  honest  belief  in  its  truth,  and  so  in  aid  of  a 
defence  under  the  general  issue,  and,  semble,  that  there  was 
such  defence. 

Quaere,  whether  a  foreigner,  admitted  to  be  a  gambler  and  expelled 
from  a  foreign  country  on  such  a  charge,  and  just  arrived  in  this 
country,  where  he  is  passing  himself  off  under  a  name  and  title 
to  which  he  is  not  entitled,  can  prosecute  for  libel  for  the  mere 
publication  of  the  effect  of  such  a  report  honestly,  without 
malice  and  for  the  public  benefit. 

If,  however,  prima  facie  evidence  is  given  in  proof  of  the  justifica- 
tion, the  onus  is  then  on  the  prosecutor  to  disprove  it,  and  his  not 
calling  witnesses,  whom  he  must  be  in  a  position  to  call  and  who 
will  be  friendly  to  him,  is  strong  evidence  against  him. 

INDICTMENT  for  libel  in  a  paper  called  Truth,  on  the  25th 
day  of  July,  1878,  on  the  prosecutor,  calling  himself  Demetri 
Lambri,  the  libel  imputing  to  him  that  he  was  "  one  of  a  gang  of 
card-sharpers." 

The  indictment  stated  that  the  defendant,  contriving  and 
maliciously  intending  to  injure  one  Demetri  Lambri,  and  to 
deprive  him  of  his  good  name,  fame,  credit,  and  reputation,  (a) 

(a)  These  allegations  obviously  imply  what  on  the  old  forms  of  indictment  or 
declaration  for  libel  was  always  expressly  alleged,  that  the  prosecutor  (or  plaintiff) 
was  a  person  of  good  name,  fame,  and  reputation,  and  enjoying  a  good  character, 
of  which  the  defendant  intended  to  deprive  him  by  the  libel  complained  of,  which, 
though  it  would  not  require  express  evidence  to  establish  it,  would,  on  the  gestral 
issue,  admit  of  evidence  for  the  defence  to  disprove  the  good  character  alleged, 
the  injury  to  which  was  the  very  basis  of  the  action  or  prosecution,  or  to  negative 
the  malicious  intent  to  injure  it  Hence  it  was  that  in  a  prosecution  for  libel  it  was 
not  necessary  to  plead  a  justification,  and  indeed,  as  it  would  admit  the  prosecutor's 
good  character  and  the  defendant's  intent  to  injure  it,  it  was  in  that  sense, 
in  a  criminal  prosecution,  not  admissible.  It  was  sufficient  to  negative  the  omtentiil 
allegations  in  the  indictment  (or  declaration)  that  the  prosecutor  or  plaintiff  was  of 
good  character,  and  that  the  defendant  intended  to  injure  it  by  a  false  and  malicious 
fibel ;  and,  though  in  a  prosecution  it  might  not  be  admissible  to  prove  a  malicious 
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and  to  bring  Him  into  public  contempt  and  disgrace,  and  to  cause  Kn- 
it to  be  believed  that  he  is  a  swindler  and  a  cheat,  and  conspires  pR^^0N 
with  certain  persons  to  win  money  from  other  persons  by  means  of  Lambbi 
of  fraud,  unlawful  devices,  and  ill  practices  in  playing  at  cards,       *  ^ 
and  intending  also  to  cause  it  to  be  believed  that  he  makes  his  LAB000n™B» 
money  by  cheating  at  cards,  on  the  25th  day  of  July,  1878,  1880. 
unlawfully  and  maliciously  did  write,  print,  and  publish  of  him  a  — - 
false,  scandalous,  and  malicious  libel  in  a  newspaper  called  Truth,  juJjjfauUm-- 
containing  divers  false  and  malicious  and  defamatory  matters  of  Evident*. 
and  concerning  the  said  Lambri,  and  one  Belliard,  and  one 
Guagni,  according  to  the  tenor  and  effect  following : 

"According  to  information  which  I  have  received  Lambri— 

and  injurious  libel  to  bo  true,  it  was  admissible  under  the  general  issue  to  show  that 
it  was  not  malicious,  because  not  intended  to  injure,  being  honestly  believed  to  be 
true  of  a  man  who  had  not  the  good  character  alleged.  It  was  laid  down,  no  doubt, 
in  the  Star  Chamber  that  a  libel  could  not  be  justified  on  an  indictment  (De  LibelUa 
Famosis,  5  Coke  Rep.  254),  for  a  justification  would  confess  the  indiotment,  which 
alleged  that  it  was  published  maliciously,  and  with  intent  to  injure  a  person  who  at 
the  time  of  publishing  the  libel  enjoyed  a  good  character.  It  has  never  been  held 
that  it  would  not  be  a  good  defence  under  the  general  issue  to  disprove  that,  while 
it  has  long  been  settled  that  if  the  libel  appears  to  be  true  the  court  will  not  grant  an 
information  for  it  (Rex  v.  Bickerton,  Strange  498),  which  is  the  reason  why,  on 
an  application  for  an  information,  the  party  always  deposes  to  his  innocence.  And 
on  the  trial  of  an  indiotment  which  alleges  a  criminal  offence  it  is  conceived  that  ' 
the  malicious  intent  or  bad  motive  whioh  are  alleged  are  essential  to  be  proved,  and 
that  if  they  are  disproved,  or  if  the  prosecutor  does  not  appear  to  have  a  good 
character,  there  is  a  defence  on  the  general  issue,  for  the  ground  of  the  prosecution  is 
a  malicious  injury  to  a  good  character.  It  does  not  militate  against  this  argument  that 
though  a  libel  may  be  justified  in  an  action,  it  cannot  be  on  an  indictment  (Cropp  v. 
Tibtey,  8  Salk.  225\  for  a  justification  confesses  the  malice,  which  may  be 
inconsistent  as  to  a  claim  for  damages,  but  is  of  the  essence  of  the  criminal  offenoe. 
It  was  long  ago  settled  that  in  an  action  for  libel  or  slander  the  defendant  might 
under  the  general  issue  give  in  evidence  the  occasion  and  manner  of  speaking  or 
publishing  the  words,  t.e.,  to  disprove  the  alleged  injury  or  intent  to  injure,  and  show 
an  exouse  for  the  utterance  or  publication  disproving  malice  (Smith  v.  Richardson, 
Willes,  20) ;  and  though  the  defendant  could  not,  on  the  general  issue,  give  evidence  of 
the  truth  of  the  charge  in  the  libel  where  it  amounted  to  treason  or  felony  (because 
they  were  capital  crimes,  and  the  finding  of  a  jury  amounted  to  a  presentment  on 
which  the  party  might  at  once  be  indicted)  that  rather  implies  that  in  other  oases 
the  justification  might  be  proved  ;  and  even  if  not,  it  is  to  be  observed  that  a  justifi- 
cation on  the  ground  merely  of  the  truth  admitted  the  malioious  intent  to  injure 
a  person  of  good  character,  and  that,  though  it  might  not  affect  a  plea  as  a  bar 
to  a  claim  for  damages,  might  consistently  be  held  not  to  bar  an  indictment  for 
a  malicious  injury.  And  it  is  conceived  that,  on  the  other  hand,  it  was  open  to  the 
defendant  under  the  general  issue  to  disprove  a  malicious  injury  by  disproving  the 
malice  or  the  injury.  The  declaration  or  indictment  in  the  old  form  in  libel  stated 
that  the  plaintiff  or  prosecutor  was  a  person  of  good  character,  and  especially  in  the 
particular  matter  or  avocation  in  respect  of  which  the  libel  was  complained  of,  and 
that  the  defendant,  intending  to  injure  him  in  that  character,  falsely  and  maliciously 
published  the  alleged  libel ;  and  all  this,  under  the  general  issuo,  could  be  controverted. 
Thus,  in  an  action  by  a  stook-jobber  for  libel  on  him  in  that  character,  he  had  to  allege 
that  he  dealt  lawfully  and  entered  into  lawful  contracts,  and  conducted  himself  with 
integrity,  &c. ;  and  his  declaration  was  bad  on  general  demurrer,  if  it  did  not  state 
that  the  business  he  carried  on  was  lawful :  (Morris  v.  Longdate,  2  Bos.  &  P.  289.) 
So  in  any  case  in  which  it  might  be  under  Borne  ciroumstanoes  unlawful.  Where 
the  libel  was  of  a  plaintiff  in  his  trade,  it  could  be  shown  under  the  general 
issue  that  it  was  not  lawful  (Manning  v.  Clement,  7  B.  &  0.  862) ;  for  a  person 
who  carries  on  an  illegal  avocation  cannot  maintain  an  action  for  a  libel 
regarding  his  conduct  in  such  avocation:  (Hunt  v.  Bell,  7  Bing.  1.)  On  the 
same  principle,  it  was  open  to  the  defendant,  under  the  general  issue,  to  show  that 
there  were  at  the  time  of  the  libel  numerous  reports  to  the  effect  of  what  was  imputed, 
because  this  showed  that  in  fact  the  plaintiff  had  not  the  character  represented,  and 
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Has.      meaning  the  said  Demetri  Lambri — a  Frenchman  named  Belliard 
jfaS^Zag  and  Guagni,  an  Italian,  are  a  gang  who  live  by'card^harping," 
ov  Lambri   meaning  thereby  that  the  said  Demetri  Lambri  is  a  swindler  and 
LiBomnBi  a  cheat,  and  that  in  fact  the  said  Lambri  lives  bv  cheating  or 
iiiBouoHra,  jfayfag  ^  cards,  and  that  he  and  the  said  Belliard  and  Ghuigni 
1880.      had,  previous  to  the  libel,  conspired  together  in  cheating  divers 
_r~      persons  in  playing  at  cards  to  the  great  damage  and  disgrace  of 
Justification—  ^e       Demetri  Lambri. 
Evident*.       Second  count  setting  forth  the  words  without  the  innuendo  as 
to  the  alleged  meaning. 

Plea  (1)  Not  guilty  of  the  said  premises  charged  upon  the 

which  it  was  supposed  had  been  injured.  It  was  held,  indeed,  that  evidence  that  the 
libel  was  merely  a  repetition  of  common  rumours  which  were  prevalent  at  the  time  of 
the  publication,  and  on  which  the  libel  was  founded,  was  inadmissible  (  Waitkman  v. 
Weever,  11  Price,  257 ;  Jones  v.  Stevens,  ib.  285) ;  but  there  the  evidence  offered  was  only 
of  suspicions  of  specific  facts,  and  was  not  deemed  to  show  that  in  fact  the  plaintiffs 
character  was  affected  by  them ;  and  in  other  cases  where  such  evidence  has  been 
rejected,  it  was  not  directed  to  reports  current  and  affecting  the  plaintiff's  character 
at  the  time  of  the  libel.  In  one  case  it  was  held  by  Oresswell,  J.,  thai  where  the 
defendant  at  the  time  of  uttering  the  words  referred  to  certain  reports  current  against 
the  plaintiff,  which  he  stated  he  had  reason  to  believe  were  true,  he  could,  upon  the 
general  issue,  prove  that  such  reports  had  in  fact  prevailed  in  the  plaintiff's  neighbour- 
hood, and  were  the  common  topic  of  conversation  before  the  words  were  uttered  by 
the  defendant :  (Richards  v.  Richards,  2  M.  &  R.  557.)  In  a  subsequent  ease,  in  which 
that  ruling  was  cited  and  not  disapproved  of,  evidence  to  show  that  the  plaintiff  was 
believed  to  be  addicted  to  the  evil  practices  imputed,  was  held  inadmissible,  only 
because  the  evidence  was  not  confined  to  the  time  prior  to  the  libel,  but  might 
have  been  understood  as  applying  to  rumours  after  the  libel,  and  possibly  originated  by 
the  libel  itself:  (Thompson  v.  2V>e,  16  Q.  B.  Rep.  176.)  The  general  Question,  it  is 
true,  was  thereby  open;  but,  as  there  had  been  a  ruling  of  an  eminent  judge  in  favour 
of  the  rule  here  submitted,  and  after  argument  none  of  the  judges  dissented  from  it, 
and  on  the  contrary  carefully  distinguished  the  case,  it  is  conceived  that,  to  amy  the 
least,  that  view  may  fairly  be  maintained.  It  is  true  that  the  evidence,  where  it  has 
been  admitted,  has  been  admitted  as  going  to  the  damages ;  but  that  is  sufficient,  for 
it  might  be  carried  to  the  effect  of  showing  that  there  was,  and  could  be,  no  injury  to 
the  character,  so  that  there  could  be  no  injury  to  it  for  which  damages  oould  be 
recovered,  and  no  malicious  injury  to  it  for  which  an  indictment  oould  be  sustained. 
These  cases  were  cited  and  recognised  in  one  more  recent  in  this  court,  in  which  Lord 
Denxnan,  G.J.,  in  the  judgment,  appears  to  have  admitted  that  on  the  general  issue  in 
an  action  it  would  be  an  answer  to  show  that  the  plaintiff  44  was  a  person  who  had  no 
right  to  sue  in  a  court  of  justice  for  an  injury  to  his  charaoter n  (by  reason  of  his 
being  engaged  in  horse  racing) ;  but  the  court  held  that  in  the  particular  case  44  the 
objection  was  groundless  "  (because  horse  racing  was  not  in  itself  illegal),  and  even  if 
it  were,  it  would  only,  apart  from  fraud,  be  a  mere  breach  of  positive  law  in  a 
particular  matter,  which  would  not  deprive  a  person  of  all  protection  to  his  character 
in  matters  connected  with  the  transaction  (GreviUe  v.  Chapman,  5  Q.  B.  745),  for  he 
might  be,  as  in  that  case  he  was,  a  person  of  the  highest  charaoter.  But  in  another 
case  it  appears  to  have  been  admitted  that  a  person  could  not  sue  for  an  injury  to  a 
business  he  oould  not  legally  carry  on  without  some  legalisation,  as  t,g.  a  lioenos,  which 
was  not  alleged  (Bigneu  v.  Buzzard,  8  H.  &  N.  217),  though  that  would  not  prevent 
him  from  suing  for  an  injury  to  property  or  character,  assuming  either  to  exist ;  and 
good  charaoter,  of  course,  would  be  presumed  until  the  contrary  appeared.  The  general 
issue  at  common  law  puts  in  issue  the  whole  substance  of  the  charge,  either  on  a 
declaration  or  an  indictment  The  44  new  rules  "  of  pleading,  based  as  they  were  on  a 
desire  to  split  it  up  into  distinct  issues,  tended  to  obscure  this  in  actions ;  but  even  in 
actions  it  still  admitted  evidence  to  disprove  the  malice,  for  it  was  held  that  it  admitted 
the  defence  of  a  privileged  communication,  as  it  is  called — an  incorrect  expression,  the 
true  nature  of  the  defence  being  simply  to  negative  the  malice,  which  is  the  essence 
of  the  action.  Thus,  Lord  Denman,  in  giving  judgment  to  that  effect,  said :  41  In  the 
instance  of  an  action  of  slander,  mentioned  in  the  Rules,  it  is  said  that  the  plea  of  not 
guilty  will  operate  as  before  in  denial  of  the  words  having  been  spoken  maliciously: 
and  therefore  the  defence  of  a  privileged  communication,  as  it  goes  to  the  very  root  of 
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defendant  (a) ;  (2)  For  a  second  plea  pursuant  to  the  statute  (5),  Baa. 
that  the  said  alleged  libels  are  and  each  of  them  is  true  in  substance  ^J^^^g 
and  in  fact,  in  this,  that  before  the  publishing  of  the  libels  the   oy  j,kmm 
said  Demetri  Lambri  did,  in  the  month  of  April,  1877,  come  to  v. 
London  for  the  purpose  of  gaining  a  livelihood  by  gambling  and  LAgoumJ** 
cheating  at  cards,  and  did  accordingly  play  and  cheat  at  cards  at  ^ggo. 
divers  places  there,  and  especially  procured  an  introduction  to  - — 
two  persons  named  De  Sterke,  residing  at  39,  Burton-crescent,  jU8^^n^. 
and  visited  them  at  their  house,  and  there  on  the  23rd  day  of  ffoa^ 
April,  1877,  played  at  cards,  and  by  cheating  thereat  won  of  one 
Bertha  the  sum  of  27Z.,  and  of  the  other,  Laura,  the  sum  of  40Z., 
which  sums  were  then  by  those  persons  paid  to  him;  and 'also 
upon  two  days  in  April,  1877,  to  wit,  on  the  20th  and  21st  days 
of  April,  went  with  a  confederate  whose  name  is  to  the  defendant 
unknown,  to  a  house  No.  3,  St.  James-place,  Aldgate,  in  the  City 
of  London,  and  there  on  such  days  played  at  cards  with  one 
Mr.  Gober  and  other  persons  whose  names  are  to  the  defendant 
unknown,  and  by  cheating  thereat  did,  with  the  assistance  of  such 
confederate,  win,  and  did  thereby  obtain,  the  sum  of  701.,  and  the 
defendant  further  says  that  before  the  publishing  of  the  libel  the 
said  Lambri  did,  to  wit,  in  1877,  unlawrally  confederate  and  agree 
and  conspire  with  Belliard,  Guagni,  and  others  to  the  defendant 
unknown,  that  they,  the  said  confederates  and  conspirators,  should 
act  in  concert  as  gamblers  and  cheats  for  the  purpose  of  assisting 
one  another  in  playing  at  cards  and  otherwise  gambling,  and  in 

the  complaint,  need  not  be  pleaded:"  (IMlie  v.  Price,  5  A.  &  B.  645.)  It  goes  to  the 
very  root  of  the  complaint  because  it  is  necessary  to  negative  malice :  (Porter  v. 
Weston,  5  Bing.  N.  0.  710.)  If  in  such  actions  it  is  necessary  specially  to  traverse  the 
allegation  made  by  way  of  inducement,  that  is  only  by  virtue  of  the  statutory 
rules,  and  at  common  law  it  would  not  have  been  neoessary,  and  it  would  have  been 
in  issue  under  not  guilty ;  and  trials  on  indictment  are  still  as  they  were  at  common 
law,  except  so  far  as  Lord  Campbell's  Act  extends  the  right  of  the  defendant  by 
enabling  him,  without  disproving  the  prosecutor's  character  or  negativing  malice,  to 

Elead  a  justification  on  the  ground  of  the  truth  of  the  charges  made,  and  the  public 
aterest  in  their  disclosure.  But  it  is  conceived  that  it  is  open  to  the  defendant,  under 
the  general  issue,  especially  on  an  indictment,  to  negative  the  good  oharaoter  and 
the  malicious  injury,  and  thus  destroy  the  very  basis  of  the  action  or  the  prosecution} 
for  the  objeot  of  a  prosecution  is  to  protect  a  person  of  good  oharaoter  and  reputation, 
just  as  the  objeot  of  an  action  is  to  compensate  him  for  an  injury  to  it  And  it  is 
one  thing  to  disprove  the  possession  of  the  good  name  and  fame  and  reputation 
alleged  by  the  prosecutor,  and  quite  another  thing  to  prove  precisely  particular 
allegations  of  immorality  or  dishonesty.  This  was  strongly  illustrated  in  the  present 
case,  which  affords  a  remarkable  illustration  of  the  practical  operation  of  the  law  of 
libel  as  it  is  now  understood  and  administered.  For  enough  was  admitted  by  the  prose- 
seoutor,  or  proved  without  difficulty,  to  show  that  the  libel  could  not  have  injured,  or 
have  been  intended  to  injure,  any  44  good  name  or  reputation  "  he  had  acquired  or  was 
entitled  to  in  this  country,  where  he,  a  foreigner  admitted  to  have  been  expelled  from 
two  countries,  and  with  reports  of  the  police  against  him,  had  (according  to  his 
own  account)  only  just  arrived  at  the  time  of  the  alleged  libel;  but  the  proof 
of  the  matters  alleged  in  the  plea  of  justification  was  extremely  difficult,  and  indeed, 
on  the  trial  of  the  prosecution  against  the  printer,  the  necessary  proof  could  not  be 
furnished,  and  he  was  actually  convicted  ana  fined.  It  was  only  by  accident  that  the 
evidence  was  discovered  in  this  case,  and,  as  the  libel  was  general,  it  was  held  to  be 
sufficient  to  prove  it  in  substance.  But  it  is  conceived  there  was  an  ample  defence 
under  the  general  issue. 

(a)  Viae  ante.   There  was  a  defence  on  the  general  issue,  but  it  was  not  thought 
safe  to  rely  on  that  alone. 
(6)  Lord  Campbell's  Libel  Act,  6  *  7  Vict.  o.  96. 
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Baa.      procuring  persons  of  wealth  and  ignorant  of  their  true  character 
pB^B^tw  and  history,  and  supposing  them  to  be  gentlemen  of  position  and 
aw  Lambri    respectability,  who  played  for  amusement  only,  to  game  with 
v.        some  members  of  the  confederacy  for  their  mutual  profit  and 
Labouchkbb.  advantage;  and  that  the  said  confederates,  by  means  of  false  and 
1880.      fraudulent  representations  as  to  position  and  character,  and  by 

  assuming  from  time  to  time  divers  different  characters,  and  by 

Justification—  ^fle^7  pretending  that  they  were  persons  of  respectability  and 
EMa¥otT  social  standing,  by  their  mutual  aid  and  co-operation  should 
procure  themselves  to  be  received  into  the  society  of  persons  of 
wealth  who  would  be  likely  to  game  with  and  to  lose  money  to 
them  if  they  should  be  admitted  into  such  society,  and  by  the 
like  means  gain  admission  into  clubs  and  other  places  where  such 
persons  would  be  found,  and  by  falsely  pretending  that  they 
played  for  amusement  and  independently  of  one  another  might 
induce  such  persons  to  game  and  play  with  them  for  money,  and 
thereby  be  enabled  to  win  money  from  such  persons  and  cheat 
and  defraud  them.  And  that  the  said  Lambri,  Belliard,  and 
Guagni  did  in  pursuance  of  such  conspiracy  severally  leave 
France  in  February  1878,  and  come  to  London;  and  that  Lambri 
did,  in  pursuance  of  such  conspiracy,  falsely  assume  and  procure 
himself  to  be  called  and  known  by  the  title  of  Pasha,  and  did  falsely 
pretend  to  be  a  person  of  wealth  and  respectability  and  good 
social  standing,  and  did  thereby,  and  with  the  aid  and  co-operation 
of  the  other  conspirators,  procure  himself  to  be  received  and 
entertained  as  a  guest  at  the  house  of  Sir  John  Sebright,  Bart., 
to  wit,  in  April,  May,  and  June,  1878 ;  and  the  said  Guagni  did  in 
pursuance  of  the  conspiracy  falsely  pretend  that  he  was  attached 
to  the  Italian  Legation  in  Paris ;  and  that  Lambri,  Belliard,  and 
Guagni  did  by  means  of  such  false  representations  procure  them- 
selves to  be  admitted  as  members  of  or  visitors  to  London  clubs, 
to  wit,  the  London  and  County  Club  and  the  Cavendish ;  and  in 
pursuance  of  such  conspiracy,  and  with  the  knowledge  and 
connivance  and  by  the  aid  and  co-operation  of  Belliard  and 
Guagni,  the  said  D.  Lambri  did  at  the  said  houses  and  clubs 
falsely  assume  the  dignity  and  title  of  Pasha,  and  did  on  divers 
occasions  in  April,  May,  and  June,  1878,  at  the  said  clubs 
induce  divers  persons,  members  of  such  clubs,  whose  names  are 
to  the  defendant  unknown,  to  play  with  them  at  baccarat  and 
other  games  of  cards,  and  by  cheating  and  fraudulent  devices 
did  win  from  such  members  large  sums  of  money ;  and  so,  as 
herein  appears,  the  said  libel  is  true  in  substance  and  fact  And 
further,  the  defendant  says,  pursuant  to  the  statute,  that  before 
the  publishing  of  the  libels  there  had  been  established  in  London, 
to  the  common  injury  and  against  good  morals,  divers  pro- 
prietary clubs  for  the  purpose  of  gaming  for  reward  to  the 
proprietors,  into  which  clubs  admission  was  obtained  by  large 
fees  paid  to  the  proprietors  for  the  privilege  of  gaming  there, 
and  into  which  young  and  inexperienced  persons  were  induced 
to  go,  and  were  entrapped  by  designing  persons  for  the  purpose 
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of  inducing  them  to  play  npon  unequal  terms  with  the  gamblers  R». 
and  designing  persons  frequenting  clubs,  and  beyond  their  pJ£j^^0N 
means,  and  so  as  to  injure  themselves,  and  thereby  many  such 

OF  T/*MTOT 

persons  had  been  much  injured,  and  such  clubs  were  in  truth  v. 
and  in  fact  illegal  gaming  houses ;  and  the  defendant  for  the  LAP0UGHIiaB' 
public  good  had  endeavoured  to  procure  their  suppression,  and  isso. 
that  for  this  purpose  he  wrote  and  published  certain  articles  - — 
"concerning  them,  and  the  alleged  libels  were  published  in  jHJ^^n^. 
pursuance  of  such  lawful  endeavours,  and  as  a  part  of  a  series  Evidence. 
of  articles  published  for  that  purpose.    And  the  defendant  savs 
that  for  these  reasons  it  was  for  the  public  benefit  that  the 
alleged  libels  should  be  published,  because  it  was  right  and 
proper  that  persons  should  not  be  imposed  upon  by  the  false 
assumption  of  title  on  the  part  of  Lambri,  and  should  not  be 
allowed  to  form  an  erroneous  notion  of  his  character  and  . 
position,  but  should  be  informed  of  his  real  character  and 
position,  and  of  his  being  an  adept  at  cards,  and  a  gambler  (a), 
and  that  he  should  not  be  allowed  to  introduce  himself  into 
society  under  that  falsely  assumed  title  as  a  gentleman  playing 
for  his  amusement,  and  that  the  public  should  be  protected  from 
the  acts  and  devices  of  the  said  confederates. 
On  this  plea  an  issue  was  joined. 

Sir  E.  Uiffard,  Littler,  ana  Moloney,  for  the  prosecution. 
0.  Russell,  W.  Q.  Harrison,  and  F.  JET.  Lewie,  for  the  defen- 
dant. 

It  appeared  in  the  acte  de  naissance  of  the  prosecutor  that  he 
was  a  foreigner,  born  in  Mitylene,  in  Greece,  and  that  his  original 
name  was  "  Lambou  Kallias."  He  himself  swore  that  he  was 
never  in  this  country  until  May,  1878,  the  alleged  libel  being  in 
July,  1878.  It  appeared  clearly  on  his  own  evidence  (as  stated 
by  Cockburn,  C.J.)  that  he  was  a  regular  gambler,  and  it  was 
stated  by  his  counsel  in  opening  the  case  that  he  had  been  expelled 
from  Belgium  and  France ;  and  though  he  stated  that  the  order 
of  expulsion  had  been  reversed  in  one  country,  and  that  an 
application  for  the  reversal  of  a  similar  order  in  the  other  was 
under  consideration,  the  latter  part  of  the  statement  was  contra- 
dicted by  a  witness  (from  the  French  police),  and  there  was  no 
evidence  but  the  prosecutor's  statement  as  to  the  other,  (b) 

It  appeared  further  that  in  June,  1878,  the  defendant  met  the 
prosecutor  in  society  (in  the  house  of  Sir  J.  Sebright,  mentioned 
in  the  plea)  and  found  him  passing  as  "  Lambri  Pasha."  This 
was  proved  beyond  a  doubt  by  a  respectable  gentleman,  who  also 
met  him  there,  and  swore  that  he  was  so  addressed  by  Lady 
Sebright,  and  by  himself  as  "  Pasha  "  and  Votre  Excellence,  and 

(a)  After  demurrer. 

(6)  Under  these  circumstances  hoi?  could  it  he  maintained  that  (as  alleged  in  the 
indictment)  the  libel  was  published  to  injure  and  deprive  him  of  his  good  name,  fame,  and 
reputation,  i.e.,  in  this^country,  where  it  was  published—  seeing  that  he  could  not  be 
•aid  to  hare  acquired  any  in  this  oountry,  and  certainly  appeared  to  have  none 
abroad?  But  this  point,  though  it  arose  on  the  general  issue  (viae  ante,  note  a,  p.  420), 
was  not  taken,  reliance  being  placed  on  the  justification. 
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Rbo.      the  prosecutor  himself  stated  that  there  was  high  play  there, 
oh™*     though  this  was  not  witnessed  by  the  gentleman  referred  to. 
^22^N  It  further  appeared  that  Billiard  and  Guagni  came  over  to  London, 
v.        and  were  at  the  same  hotel  as  that  at  which  the  prosecutor  stayed, 
Labouchbr*.  and  that  at  an  hotel  at  which  the  prosecutor  stayed  his  name  was 
1880.      put  up  as  "  Lambri  Pasha/'    And  further  that  he  had  got 

 '      admission  to  the  clubs  mentioned,  and  there  won  large  sums — 

^Wf7  as  much  as  700Z.  and  1500Z.  at  a  time ;  and  though  there  was  no 
JeS^u^  express  evidence  of  foul  play  on  his  part,  it  appeared  on  his  own 
evidence  that  in  more  than  one  instance  payment  was  refused ; 
and  though  in  one  instance  in  which  he  admitted  the  cheque  was 
stopped  he  said  it  was  for  want  of  assets  there  was  no  other 
evidence  of  it ;  and  in  one  instance  he  admitted  the  letters  being 
produced  which  proved  that  the  loser  had  refused  to  pay  unless 
the  prosecutor  cleared  himself  from  certain  charges  made  against 
him. 

It  was  admitted  that  he  never  was  a  "  Pasha,"  and  the  only 
explanation  given  was  that  he  had  been  private  secretary  to  the 
secretary  of  Midhat  Pasha,  of  which,  however,  there  was  no 
evidence  but  his  own  statement. 

It  appeared  that  in  June,  1878,  in  consequence  of  some 
inquiries  made  about  these  persons  in  Scotland-yard,  the  head  of 
the  Criminal  Detective  Department  there  had  communicated  with 
the  Prlfet  of  Police  in  Pans,  and  had  received  a  report  from  him, 
of  which  the  defendant  had  obtained  a  copy,  and  he  had  inserted 
in  a  paper  called  Truth,  of  which  he  was  proprietor  and  editor, 
a  statement  as  to  these  persons,  and  especially  as  to  "  Lambri," 
to  the  effect  that  this  was  not  his  real  name,  and  that  he  was  not 
a  Pasha,  but  an  impostor  and  a  regular  gambler,  and  passing  him- 
self off  as  a  Pasha  for  the  purpose  of  obtaining  access  to  clubs  and 
private  society,  and  thus  enabling  him  to  pursue  his  gambling,  to 
ids  own  profit  and  the  prejudice  of  others. 

A  friend  of  the  prosecutor's  thereupon  saw  the  defendant,  and 
offered  him  a  letter  signed  by  the  prosecutor  for  insertion  in  the 
paper.  The  defendant  accepted  it  for  publication  and  published 
it,  but  told  the  prosecutor's  mend  that,  upon  information  which 
he  had  received — meaning  the  report  of  the  French  police,  which 
he  produced  and  read  to  him — he  should  also  publish  a  counter- 
statement,  which  on  the  25th  July  he  accordingly  did,  and  that 
was  the  libel  complained  of:  to  the  effect  that  the  prosecutor  and 
his  associates  were  a  gang  of  card  sharpers,  (a) 

Sir  JET.  Qiffard,  in  opening  the  case  for  the  prosecution,  said  he 
should  not  call  the  prosecutor  until  he  saw  what  case  was  made 
by  the  evidence  in  support  of  the  justification,  though  he  cer- 
tainly should  call  him  to  contradict  it  if  any  case  was  made. 
This  course,  he  said,  had  been  approved  of  by  Lord  Campbell,  C.J. 
in  the  case  of  Reg.  v.  Newman  (6),  when  Achilli,  the  prosecutor, 

(a)  The  publisher  had  been  prosecuted  and  convicted,  there  being  no  evidence  to 
prove  the  justification,  and  the  defence  under  the  general  iaeue  not  being  insisted  on. 
(6)  1  El.  &  Bl.  558,  also  reported  in  a  separate  form  by  the  present  reporter. 
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was  called  in  contradiction  of  the  evidence  on  the  plea  of  justified-  R»- 

tion.  (a)  PiiSLoraoN 

Accordingly  the  case  for  the  prosecution  consisted  of  proof  of  of  t.aitrri 
the  publication  of  the  libel,  of  which  it  was  admitted  that  Mr.  *>• 
Labouchere  was  the  author.  Labouotkrb. 

0.  Russell  then  opened  the  case  for  the  defence,  and  evidence  1880. 
was  given  in  support  of  the  plea  of  justification.  - — 

In  support  of  the  statement  at  the  commencement  of  the  libel —  jj^^uim-- 
"  According  to  information  I  have  received/1  Lambri,  Belliard,  Evidence. 
and  Guagni  are  a  gang  who  live  by  card-sharping — proof  was 
offered  of  a  report  from  the  Prefect  of  Police  in  Paris  to  the 
head  of  the  Criminal  Investigation  Department  in  Scotland-yard 
relating  to  those  persons. 

Mr.  Howard  Vincent,  head  of  the  Criminal  Investigation 
Department,  was  called,  and  stated  that  in  July,  1878,  in  conse- 

Juenoe  of  an  inquiry  he  had  addressed  to  the  Prefect  of  Police  in 
'aria,  he  had  received  a  report,  which  he  produced ;  but  declined 
to  give  up  until  directed  so  to  do,  as  he  said  that  such  documents 
were  considered  secret,  and  never  disclosed. 

Cockbubn,  C.J.,  desired  to  look  at  it,  and  it  was  handed  to  him 
in  this  form : 
Enqre:  Lambri,  Belliard,  and  Guagxl 

Prefecture  of  Police, 

Paris,  July  9th,  1878. 

(Translation.) 

Sir, — In  your  letter  of  the  15th  ult.  you  asked  me  to  forward  to  you  any 
information  I  could  respecting  Lambri,  Belliard,  and  Guagni,  in  London  at  the  present 
time. 

Lambri  is  none  other  than  Lambrinides,  aged  about  forty,  born  in  Roumania,  whose 
father  is  a  banker  at  Odessa. 

Taking  by  turns  the  names  of  Lambertini,  Lambrini,  Lambrinides,  Faahil,  and 
Lambri,  he  assiduously  frequents  gaming  houses  and  the  casinos  of  mineral  watering 
places. 

Belliard  St  Sauveur  (Jules  Edward),  aged  thirty-seven,  was  born  at  Valenciennes, 
and  has  lived  for  several  years  in  Paris  (No.  62,  Rue  de  l'Arcade\ 

He  is  a  former  waiter  in  the  neighbourhood  of  Marseilles,  and  is  described  as  a  very 
clever  Greek.  He  visits  watering  places  in  company  with  Lambrinides  and  De  Guagni 
de  Maroourald  (Fabio).  This  last,  who  is  of  London  origin,  is  thirty-nine  yean  of 
age,  and  has  lived  for  the  last  three  years  at  No.  8,  Avenue  Peroier.  He  has  never 
been  attached,  as  he  alleges,  to  the  Italian  Legation,  and  is  not  known  at  the  Oonsulate- 
General  of  Italy  in  Paris. 

This  individual  sometimes  calls  himself  a  person  with  private  means,  and  some- 
times a  merchant,  but  in  reality  he  has  no  profession,  and  appears  only  to  live,  as  well 
as  the  others  above  mentioned,  by  swindling  at  play,  &c. 

Signed  for  the  Pbefiot  0*  Polios. 

To  the  Director  of  the  Department  of  Criminal  Investigation. 

CockburNj  C.J.  said  the  document  would  not  of  itself  be 
admissible  in  evidence,  as  it  was  a  mere  statement  by  one  person 

(a)  But  that  was  on  the  trial  of  a  criminal  information,  in  the  application  for  which 
the  prosecutor  had  already  denied  the  truth  of  the  charges  in  the  libel,  which,  it  may 
be  added,  extended  over  his  whole  life.  And  yet  certainly  it  has  always  been  usual, 
even  on  the  trial  of  a  criminal  information,  and  before  Lord  Campbell's  Act,  when 
the  truth  oould  not  be  put  in  issue  at  the  trial,  to  call  the  prosecutor  in  the  first 
instance,  the  proceeding  being  for  the  vindication  of  character.  That  course  was 
taken,  for  example,  on  the  trial  of  Phillips  on  a  criminal  information  for  a  libel  on 
the  Duke  of  Cumberland,  before  Lord  Denman,  C.J.,  Court  of  Queen's  Bench,  June, 
1888,  when  the  Duke  was  called. 
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Km.      to  another,  and  would  not  be  evidence  on  the  issne  as  to  the 

Probboution  *raai  of  the  facts  {t  ^  forth'    UPon  thia> 

or  Lambbi       Russell,  who  had  said  in  his  address  to  the  jury  that  a  copy  of 

v.        it  had  been  read  to  a  person  sent  by  the  prosecutor  with  a  letter 

Labouchbrk.  to  tJie  defendant  (in  answer  to  a  prior  publication),  which  was 

1880.      inserted  in  the  paper,  and  of  which  the  libel  was  a  comment, 

- —      offered  to  prove  this,  and  proposed  to  put  the  copy  in  as  evidence 

jJt^^Um—  °*  s^atemen^s  made  to  the  prosecutor  or  his  agent  in  the  matter, 

Evidmce.    j&st  before  the  publication  of  the  alleged  libel. 

Cockburn,  C.  J.,  said  that  he  thought  on  that  ground  the  copy 
thus  read  would  be  admissible,  as  leading  up  to  the  publication 
of  the  libel,  and  as  part  of  a  conversation  with  the  prose  o's 
friend,  who,  however,  was  not  an  agent  to  make  admissions  on 
his  part  as  to  its  truth. 

The  witness  stated  that  the  copy  produced  was  on  official 
paper,  and  appeared  to  have  borne  the  official  stamp  at  the  top, 
but  which  had  been  torn  off ;  and  that  it  was  in  the  handwriting 
of  some  clerk  in  the  office,  and  he  had  no  doubt  of  its  authen- 
ticity, though  he  had  not  authorised  it  to  be  given  out,  and  that 
it  was  irregular  to  give  out  copies  of  guch  documents. 

A  witness  was  called  who  proved  that  after  the  11th  day  of 
July,  when  the  first  paragraph  as  to  the  prosecutor  appeared  in 
the  paper,  a  friend  of  the  prosecutor  called  at  the  office  with  a 
letter  signed  by  the  prosecutor  for  insertion  in  the  paper,  and 
saw  Mr.  Labouchere  in  the  presence  of  the  witness,  and  Mr. 
Labouchere  read  to  him  the  document  now  produced  as  the 
authority  on  which  he  had  made  his  statements.  The  prosecu- 
tor's letter  was  inserted  in  the  paper  on  the  25th  day  of  July, 
and  along  with  the  alleged  libel,  which  had  reference  to  it. 
The  document  was  put  in. 

A  witness  was  called  who  stated  that  in  1863  he  knew  Lambri, 
the  prosecutor,  at  Cairo,  as  a  gar^on  de  la  roulette  at  a  gambling 
house  there,  where  roulette  was  played,  and  that  Lambri  was 
employed  by  the  proprietor  to  open  the  play  at  the  roulette 
table,  for  which  he  would  be  paid  a  few  francs  a  day.  Witness 
saw  him,  he  said,  often,  at  the  roulette  tables  there,  and  in  1876 
he  saw  him  in  Paris,  where  he  went  by  the  name  of  Lambrinides, 
and  appeared  to  be  in  poor  circumstances,  running  up  a  debt  of 
180  francs  for  refreshments,  part  of  which  he  left  unpaid.  And 
this  was  confirmed  by  a  clothes  dealer  from  Paris,  who  stated 
that  in  November  and  December,  1876,  the  prosecutor  sold  him 
some  articles  of  dress,  and  pawn-tickets  for  similar  articles ;  and 
both  these  witnesses  identified  the  prosecutor. 

Another  witness,  an  Englishman  (who  admitted  that  be  had 
been  convicted  of  forgery),  stated  that  early  in  1877  he  met  the 
prosecutor  in  Paris  with  a  person  named  De  Metrovich,  with 
whom  the  prosecutor  was  lodging,  and  that  the  prosecutor — who 
appeared,  he  said,  to  be  in  bad  circumstances,  and  to  be  doing 
nothing  except  going  with  De  Metrovich  to  gambling  houses- 
asked  the  witness  what  games  were  played  in  London,  and,  being 
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told  faro,  said  that  he  and  De  Metro vioh  were  the  best  players  in  Bao. 
Europe  at  faro,  and  showed  him  a  triok  by  whioh  they  played.  pB^^[0N 
The  witness  farther  stated  that  it  was  arranged  between  t  nem   or  Lambri 
that  he  should  take  them  to  London,  and  introduce  them  to  any  v. 
gambling  olubs  or  houses  where  they  could  play,  and  that  he,  Labopge*bb' 
paying  their  expenses,  should  share  their  winnings ;  that  he  1880. 
accordingly,  on  the  16th  day  of  April,  1877,  brought  them  to  — 7 
London,  and  took  them  that  night  to  an  hotel  in  the  Euston-road,  jj^^ 
where  they  lodged  for  tyro  days ;  that  he  took  them  the  two  next  Evidence. 
nights  to  a  gambling  house  in  the  City,  where  they  played 
with  a  man,  from  whom  they  won  money ;  and  that  he  then  took 
them  to  the  house  of  two  women  he  knew  in  Burton-cresoent — 
Bertha  and  Laura  De  Sterke — where  also  they  played  and  won 
money,  and  that  the  De  Sterkes  believed  it  was  won  unfairly, 
and  violently  accused  them  of  cheating.    The  lodging-house 
keeper  was  called  to  confirm  this,  and  identified  Lambri  in 
Court.    The  man  with  whom  Lambri  and  De  Metrovich  were  said 
to  have  played  at  the  house  in  the  City  was  called,  and  confirmed 
the  story,  stating  that  he  suspected  their  play,  and,  in  order  to 
defeat  it,  on  the  second  evening  altered  the  mode  of  arranging 
the  cards,  on  which  they  gave  up  play  and  left.    The  De  Sterkes 
were  also  called,  and  gave  evidence  in  confirmation,  stating  that 
they  believed  they  were  cheated,  and  violently  accused  the  men 
of  it  at  the  time. 

A  witness  who  had  been  introduced  to  Lambri  in  1878  stated 
that  he  had  introduced  him  to  the  London  and  County  Club,  , 
and  had  seen  him  play  there,  and  had  also  seen  him  at  the 
Cavendish  Club,  and  had  seen  Guagni  there.  This  witness, 
who  was  friendly  to  Lambri,  also  admitted  that  he  Was  sometimes 
called  "  Pasha  "  at  the  clubs,  but  only,  he  said,  as  fun  and  as  a 
nickname. 

A  gentleman  who  had  been  secretary  of  another  club,  however, 
where  Lambri  had  got  admitted,  said  that  he  was  always 
addressed  as  "  Lambri  Pasha/'  and  not  at  all  in  fun  or  by  way  of 
nickname.  In  the  club  book,  indeed,  he  was  entered  "  Monsieur 
Lambri,"  but  he  never,  the  witness  said,  disclaimed  being  a 
Pasha.  And  another  gentleman,  who  had  met  Lambri  at  Sir  John 
Sebright's,  stated  that  he  was  addressed  there  as  Pasha  and 
Votre  Excellence,  and  he  never  repudiated  the  title. 

Finally,  it  was  proved  that  Lambri  had  been  expelled  from 
France,  and  it  was  also  stated  that  he  had  been  expelled  from 
Belgium. 

In  answer  to  the  case  thus  made, 

The  prosecutor  was  called,  and  gave  a  history  of  himself,  denying 
that  he  was  ever  in  Cairo,  describing  himself  as  having  made  a 
fortune  partly  in  Persia  and  partly  in  Roumania,  where  he  said  he 
made  the  acquaintance  of  Midhat  Pasha,  and  as  having  come  to 
Paris  in  1876  with  this  fortune,  part  of  which  he  said  he 
deposited  with  a  friend,  a  secretary  of  Midhat's,  and  part 
he  deposited  at  an  hotel ;  and  in  1877  he  said  that  he  placed  the 
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Baa.  greater  part  of  it  in  several  banks,  in  confirmation  of  which  he 
pjjjrono*  produced  bank  receipts  for  3000/.,  dated,  however,  in  Oct.  1877, 


 and  giving  no  confirmatory  evidence  as  to  his  circumstances  in 

v.  1876.  He  denied  altogether  the  statements  as  to  his  having 
LABOpqmtM-  been  in  poverty  in  1876,  and  as  to  the  incidents  alleged  to 
1880.  have  occurred  then;  and  he  denied  the  alleged  visit  to  London 
- —  in  April,  1877,  declaring  that  he  was  never  in  London  until  March, 
JuMtMoatio  1878,  when  he  came,  he  said,  with  secretaries  of  Midhat  Pasha. 
Emduu£~  He  denied  that  he  had  ever  represented  himself  as  Pasha,  and 
explained  that  his  being  sometimes  called  so  had  arisen  from  his 
having  associated  with  Midhat  Pasha  and  being  secretary  to 
Ismael  Pasha,  Midhat' s  secretary.  He  admitted  having  been  a 
good  deal  associated  with  Belliard  and  G-uagni,  and  having  been 
with  them  to  various  places  on  the  Continent,  where  they 
played ;  and  he  admitted  that  they  came  over  to  England  about 
the  time  he  came  over  in  1878,  and  stayed  at  the  same  hotel. 
He  admitted  playing  at  clubs  and  houses  for  large  sums,  but  he 
said  losing  as  well  as  winning,  though  he  admitted  that  he  won 
such  sums  as  300Z.,  700/.,  and  1500Z.  He  admitted  that 
in  one  instance  a  cheque  given  him  for  1500Z.  was  not  paid, 
but  he  said  it  was  refused  for  want  of  assets.  He  admitted  that 
in  another  case  he  had  won  a  large  sum  from  a  gentleman,  who 
refused  to  pay  it  until  he  had  given  proof  of  the  falsehood  of  the 
charges  made  against  him,  and  that  he  had  not  yet  given  such 
proof;  but  he  denied  ever  playing  unfairly,  and,  except  the 
instances  spoken  to  by  the  witnesses  for  the  defence,  there  was  no 
express  proof  of  it.  He  admitted  a  telegram  to  him  from  Belliard, 
"  Useless  to  go  to  Cairo ;  come  to  Italy  as  arranged,  or  come  back 
to  arrange  other  affairs/'  and  he  said  these  affairs  were  affairs 
of  pleasure.  He  admitted  having  written  to  some  one  else  who 
played,  "  He  has  telegraphed  to  me  to  go  to  Spa."  He  admitted 
being  at  Spa,  Baden,  and  other  well-known  gambling  resorts. 
He  admitted  playing  in  London  with  Belliard,  and  also  with 
G-uagni ;  but  he  said  he  lost  rather  than  won,  and  lost  10002.  at 
one  of  the  private  houses  referred  to,  and  he  negatived  the  charges 
in  the  plea. 

Cockbubn,  0. J.,  in  summing  up  the  case  to  the  jury  said :  The 
law  as  applicable  to  the  case  is  clear ;  there  can  be  no  doubt  there 
is  a  libel;  and  the  question  on  the  special  plea  is  twofold:  first,  are 
the  matters  stated  in  it  sufficiently  proved  ?  and  next,  was  it  for 
the  public  interest  that  they  should  be  made  known  ? 

The  substance  of  the  libel  is  that  the  prosecutor  was  one  of  a 
gang  of  card-sharpers,  and  engaged  with  others  in  cheating  at 
cards — in  effect,  that  he  is  a  professional  gambler  who  resorts  to 
foul  practices  in  order  to  cheat  at  cards. 

As  to  the  first  question  with  reference  to  the  first  part  of  the 
plea,  the  specific  acts  of  cheating  alleged  to  have  taken  place  in 
April,  1877,  the  evidence  of  the  principal  witness  is  tainted,  but 
it  is  confirmed,  and  the  question  for  you  is,  whether  on  the  whole 
of  the  evidence  the  charges  are  proved. 
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If  von  do  not  believe  those  charges,  then  certainly  the  case  for  Rw. 
the  defence  would  be  extremely  weak.   For  the  ubel  does  not  p^^^Jo,, 
relate  to  the  transactions  alleged  to  have  occurred  in  1877  ;  for  it  0*  Lambbi 
is  admitted  that  in  1878,  when  the  libel  was  published,  these  v. 
matters  were  not  known  to  the  defendant.   The  Ubel  relates  to  La3K)pchbb*< 
card-sharping  in  1878,  as  the  prosecutor's  practice  at  this  time,  \$$o. 
and  the  defendant  justifies  the  libel  by  alleging  that  in  1878,  the  - — 
prosecutor,  with  the  two  persons  referred  to — Belliard  ^dj^S^. 
Guagni— came  to  this  country  for  the  purpose  of  playing  as  card-  EMa** 
sharpers,  and  practising  foul  arts  at  play.    And  there  is  certainly 
no  express  evidence  of  this;  there  is  no  evidence  beyond  the 
foot  of  their  being  habitual  gamblers;  there  is  no  evidence  of 
their  actually  resorting  to  foul  practices  at  play. 

Upon  this  question  I  must  warn  you  that  the  report  of  the 
French  police— a  copy  of  which  has  been  admitted  in  evidence 
merely  as  having  been  read  by  the  defendant  to  a  person  sent 
by  the  prosecutor — though  it  may  be  material  in  one  point  of 
view  in  favour  of  the  defendant,  as  showing  that  he  wrote  the 
libel  upon  information  he  had  received  (a),  is  yet  not  evidence  of 
the  truth  of  the  facts  it  sets  forth,  being  upon  statements  received 
from  unknown  and  perhaps  unreliable  sources. 

But  if  you  think  that  the  former  charges  are  proved,  and  that 
the  prosecutor  and  his  confederate  did  play  tricks  at  play  in  1877, 
and  did  thereby  win  money  from  the  persons  referred  to — then 
you  may  reasonably  infer  that  he  would  play  in  the  same  way  at 
other  times  and  places.  It  is  all-important,  therefore,  that  you 
should  be  satisfied  as  to  the  truth  of  those  earlier  charges, 
because  the  defendant  has  to  prove  that  the  prosecutor  in  1878 
was  engaged  with  others  in  card-sharping  and  cheating  at 
cards ;  and  there  is  no  actual  evidence  of  their  so  playing  in  that 
year,  though  there  is  evidence  of  circumstances  of  suspicion,  as 
their  coming  over  here  in  that  year  about  the  same  time  and  being 
here  together,  and  their  being  at  gaming  clubs  here,  and  their 
having  been  at  gambling  places  on  the  Continent  together,  and 
the  suspicious  telegrams  as  to  going  to  Spa  and  arranging  their 
affairs.  There  is  evidence  also  of  their  playing  at  clubs  in 
London,  though  there  is  no  positive  proof  that  they  played 
unfairly.  There  is  evidence  of  a  cheque  not  having  been  paid, 
though  the  prosecutor  said  it  was  want  of  assets  ;  and  there  is 
evidence  that  in  another  instance  the  gentleman  who  lost  refused 
to  pay  until  the  prosecutor  had  shown  the  charges  against  him  to 
be  false ;  but  there  is  no  positive  evidence  of  cheating  at  cards.  It 
is  clear  that  these  persons  were  gamblers ;  it  is  not  concealed  that 
the  prosecutor  Lambri  is  an  habitual  gambler,  and  the  affairs 
alluded  to  may  be  affairs  of  gambling,  but  the  gambling  might 
not  have  been  unfair— of  that  you  must  judge  from  all  the 
circumstances — and  there  is  this  observation  to  be  made,  that 
these  persons,  De  Metrovich,  Belliard,  and  Guagni,  the  prose- 
cutor's friends  and  associates,  have  none  of  them  been  called  on 
(a)  As  alleged  in  the  libel  itself. 
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Rao.      his  part,  though,  if  they  and.  he  are  innocent,  their  evidenoe  would 
Pj^JJJ£01I  have  been  most  material  in  his  favour.    No  doubt  it  is  fo*  the 
of  Lambri"  defendant  to  make  out  his  justification ;  but  when  &  prima  fade 
v.        case  has  been  made  out,  and  the  prosecutor  undertakes  to  answer 
Labouuhbm.  ft  and  admits  that  it  calls  for  an  answer,  it  is  for  him  to  make  his 
1880.      answer  as  complete  and  satisfactory  as  he  can,  and  to  produce  any 
- —      evidence  it  is  in  his  power  to  give  in  order  to  support  it.  Nor 
-  must  it  be  forgotten  that  the  object  of  such  a  prosecution  for 

Ui^^^mm  libel  is  professedly  to  vindicate  the  prosecutor's  character,  and  it 
is  not  therefore  a  question  as  to  technical  rules  of  proof  or 
pleading,  or  as  to  legal  obligation  to  give  certain  evidence ;  but  it 
is  for  the  person  who  thus  undertakes  to  vindicate  his  character 
to  adduce  any  evidence  it  is  in  his  power  to  offer  in  order  to  rebut 
the  imputations  against  him ;  ana  you  may  therefore  fairly  ask 
yourselves  whether,  if  these  persons  had  not  been  associated  with 
the  prosecutor  in  the  evil  practices  alleged,  he  would  not  have 
been  eager  to  produce  them  as  witnesses  to  rebut  the  charges 
made  against  him.  But  they  have  not  been  called,  nor  has  there 
been  any  explanation  of  their  absence.  On  the  whole  case,  there- 
fore, it  is  for  you  to  consider  whether  or  not  the  defendant  has 
made  out  the  truth  of  the  matters  alleged  in  the  libel  and  justified 
in  the  plea,  which  is  the  first  thing  he  has  to  establish. 

Then,  in  the  next  place,  you  must  be  satisfied  that  it  was  for  the 
public  interest  that  these  matters — assuming  them  to  be  true— 
should  be  published.  As  to  this  there  may  be  some  who  think 
that  persons  who  gamble  may  be  left  to  take  care  of  themselves, 
and  that  courts  of  justice  may  be  better  occupied  than  in  trying 
such  cases.  But,  on  the  other  hand,  persons  of  undoubted 
honour  do  play,  and  it  may  be  that,  as  between  those  who  play 
fairly  and  those  who  play  foully,  it  is  for  the  public  interest  that 
those  who  play  foully  and  cheat  at  cards  should  be  denounced  and 
made  known,  that  honourable  men  may  not  be  victimised  by  such 
dishonest  practices.  That,  however,  is  for  you  to  consider.  The 
defendant  has  to  satisfy  you  of  this  as  well  as  of  the  truth  of  the 
libel — that  it  was  true  in  fact,  and  that  it  was  for  the  public 
interest  that  it  should  be  published. 

In  substance  you  have  to  consider  whether  it  is  proved  that  the 

J>rosecutor  was  an  habitual  card-sharper.  If  the  defendant  has 
ailed  to  prove  that,  then  the  prosecutor  is  entitled  to  the  verdict ; 
if  he  has  satisfied  you  of  it,  then  it  is  your  duty  to  give  your 
verdict  for  the  defendant. 

Littler  submitted  that  the  jury  ought  to  be  directed  to  find 
on  each  charge  specifically,  as  in  Reg.  v.  Newman  (a),  as  the  plea 
required  to  be  proved  in  omnibus,  and,  if  not  proved  entirely, 
it  failed  altogether ;  but  as  to  this, 

Cockbubn,  C.J.,  thought  otherwise ;  that  it  was  sufficient  if  the 
plea  was  proved  in  substance.  In  the  case  cited,  he  said,  the 
libel  contained  a  number  of  specific  charges,  all  of  which 
required  to  be  proved;  but  here  it  was  different,  for  the 

(a)  Vide  ante,  p.  426  (1  E.&  B.  558.) 


CRIMINAL  LAW  CASES. 


433 


libel  was  general,  and  it  was  sufficient  to  prove  so  much  of  the  Rw». 
plea  as  would  justify  the  libel.    The  libel  charged  that  the  prose-  p  0N  ™ 
cutor  Lambri  was  one  of  a  gang  of  card-sharpers,  and  the  of°L^r7 
substance  of  the  plea  of  justification  was  that  he  had,  with  a  v. 
confederate,  acted  as  a  card-shar]>er  on  two  occasions,  and  had  Labouoherb- 
conspired  or  confederated  with  the  two  persons  named  to  act  igso. 
as  card-sharpers ;  so  that  the  question  for  the  jury  in  substance  - — 
was  whether  those  instanoes  of  card-sharping  were  proved,  j^5|£^n_ 
and  whether  the  conspiracy  or  combination  alleged  was  also  ^EMmot. 
proved.    And  he  put  to  the  jury  these  questions — 

1.  Did  Lambri,  with  a  confederate,  play  falsely  at  the  Oity 
gambling  house,  and  in  that  way  win  money  from  Gober  there  ? 

2.  Did  he  in  like  manner  *play  at  the  house  in  Burton- 
crescent  and  win  money  from  the  De  St^rkes  ? 

3.  Did  he  enter  into  a  confederacy  with  Belliard  and  Guagni 
to  come  to  this  country  iD  order  to  play  and  win  money  in 
that  way  ? 

4.  Did  he  assume  the  rank  of  a  Pasha  in  order  to  obtain  access 
to  clubs  and  private  houses  with  a  view  to  his  so  playing,  and 
winning  money  at  play  by  means  of  such  practices  ? 

The  jury  found  all  these  questions  in  the  affirmative. 

Oockbubn,  C.J.,  thereupon  held  that  these  findings  were 
sufficient  to  support  a  verdict  for  the  defendant  on  the  plea  of 
justification.  He  was  asked  to  leave  it  to  the  jury  further, 
whether  Lambri  also  played  falsely  at  the  clubs  mentioned, 
and  he  did  accordingly  put  that  to  the  jury  (though  he  said 
he  thought  it  unnecessary  to  do  so) ;  but  they  said  there  was 
not  evidence  to  enable  them  to  answer  that  question  one  way 
or  the  other,  and  so  no  finding  was  taken  on  that;  and  the 
Lord  Chief  Justice,  holding,  as  he  said,  that  it  was,  after 'the  other 
findings  immaterial,  and  that  the  other  findings  were  sufficient 
to  support  a  verdict  for  the  defendant  on  the  plea  of  justification, 
directed  the  verdict  to  be  entered  for  him  on  that  plea ;  and  it  was 
so  entered  accordingly. 

Verdict  for  the  defendant  on  the  flea  of  justification  (a). 

(a)  And  for  the  prosecutor  on  the  issue  on  the  plea  of  not  guilty,  so  that  on  the  record 
there  would  appear  these  findings :  (1)  that  the  defendant,  maliciously  intending  to 
injure  the  prosecutor,  and  deprive  him  of  the  good  name,  fame,  and  character  which  he 
enjoyed,  falsely  and  maliciously  published  of  him  a  false  and  malicious  libel;  and  (2) 
that  the  alleged  libel  was  true  in  this,  that  the  prosecutor  had  no  such  character  or 
name,  but  that  he  passed  himself  off  by  a  name  and  title  to  which  he  had  no  right, 
and  for  the  purpose  of  gambling,  &c. ;  and  that  the  defendant  published  this  not 
falsely,  but  truly;  and  not  maliciously,  but,  on  the  contrary,  with  an  honest  and 
laudable  intent  to  benefit  the  public. 
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HIGH  COURT  OF  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
May  14,  1880. 

(Before  May,  C.J.,  O'Brien,  J.,  Fitzgerald,  J.  and  Barry,  J.) 

Reo.  v.  Samuel  King,  (a) 

Certiorari — Use  of  threatening,  abusive,  or  insulting  language,  or 
behaviour  with  intent  to  provoke  a  breach  of  the  peace. 

Where  a  trad  distributor  followed  two  Roman  Catholic  clergymen 
in  the  public  street,  and  handed  them  a  bill,  inviting  them  to  a 
discussion  on  religious  matters,  and  persisted  in  holding  up  the 
bill  to  them  after  he  had  been  informed  that  they  were  Roman 
Catholic  priests  ;  it  was  held  that  such  conduct  was  making  use 
of  threatening,  abusive,  or  insulting  language  or  behaviour  which 
might  provoke  a  breach  of  the  peace. 

And  a  magistrate  having  convicted  the  tract  distributor  for  such 
conduct  cm  a  charge  of  assault,  this  court  refused  a  certiorari  to 
bring  up  the  conviction  for  the  purpose  of  quashing  it. 

MOTION  on  behalf  of  Samuel  King  for  a  writ  of  certiorari  to 
move  into  court  and  quash  the  conviction  whereby  he  had 
been  sentenced  to  a  fine  of  20s.  or  fourteen  days  imprisonment, 
by  Mr.  Woodlock,  the  Divisional  Police  Magistrate,  on  a  charge 
of  having  assaulted  the  Rev.  Mr.  Brennan  by  obstructing  him  in 
the  public  streets  in  offering  a  handbill. 

The  facts  of  the  case,  as  set  forth  in  the  affidavit  of  the 
defendant  Mr.  Samuel  King,  were  as  follows  : — 

While  engaged  in  distributing  handbills  announcing  a  meeting 
in  the  Mission  Buildings,  Townsend-street,  for  the  purpose  of  a 
friendly  discussion  on  religious  matters,  he  met  two  Roman 
Catholic  priests  in  Brunswick-street  coming  from  the  opposite 
direction  towards  him,  and  whilst  passing  them,  without  meaning 
any  offence,  but  wishing  to  hand  them  one  of  the  handbills, 
just  as  he  had  been  doing  to  others,  he  politely  asked  one  of  the 
gentlemen  (the  Rev.  Mr.  Brennan)  to  accept  of  the  bill,  at  the 

(a)  Reported  by  Cecil  R.  Rochs,  Esq.,  Barrister-at-Law. 
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same  time  inviting  him  to  the  meeting  in  these  words,  "  Will  yon  Reg. 

oometo  our  meeting  to-night  in  Townsend-street?"  The  Bev.  R  *• 

Mr.  Brennan  thereupon  turned  towards  him,  and  said,  "  What  is      _  °" 

this?"  at  the  same  time  reading  the  heading  of  the  bill,  1880. 

"  A  friendly  discussion  for  Roman  Catholic  priests  and  laymen/'  .t~ 

Then,  by  way  of  detaining  deponent  as  he  was  passing  on,  the  °nu^in^r 

rev.  gentleman  beckoned  to  him,  and  said,  "  Come  here,"  and,  language— 

turning  to  his  companion,  he  said,  "Witness  how  he  has  insulted  Certiorari 

me  in  the  street."     The  deponent  then  continued  his  way 

distributing  bills,  whilst  the  Bev.  Mr.  Brennan  crossed  to  the 

opposite  side  of  the  street,  and  turned  back,  following  the  deponent 

in  the  same  direction,  and  watching  him.    A  policeman  having 

been  brought,  the  Bev.  Mr.  Brennan  charged  the  deponent  with 

an  assault.    Before  the  policeman  took  the  deponent  in  charge, 

the  deponent  put  the  question  to  the  reverend  Mr.  Brennan, 

"  Did  I  touch  you  ?"    He  replied,  "  No,  but  I  interpret  what  you 

did  as  an  assault."    The  deponent  was  then  taken  in  charge  and 

brought  before  the  magistrate,  and  was  charged  with  having 

assaulted  the  Bev.  Mr.  Brennan  by  obstructing  him  in  the  public 

street  in  offering  him  a  handbill.    The  Bev.  Mr.  Brennan  stated 

before  the  magistrate  that  the  deponent  had  assaulted  him  by 

obstructing  his  way  in  the  street  in  persisting  to  offer  him  a  bill. 

The  magistrate  having  asked '  had  deponent  any  question  to  put  to 

the  Bev.  Mr.  Brennan/  deponent  asked  the  reverend  gentleman, 

"  Did  I  touch  you  ?"    Be  replied,  "  No."    Deponent  then  asked, 

"  Could  you  have  gone  on  if  you  liked?"    He  said,  "Well, 

I  could."    Deponent  also  asked  him,  "  Did  I  present  the  bill  to 

you  more  than  once,"  and  he  said,  "  No,  but  you  kept  it  up  for 

two  minutes."    The  magistrate  asked,  "Did  deponent  not  know 

they  were  Boman  Catholic  priests,"  and  deponent  replied,  "I  did, 

but  thought  it  no  harm  to  offer  a  bill."    The  magistrate  then 

immediately  said,  "  I  fine  you  20s,  or  fourteen  days'  imprisonment. 

The  fine  was  paid.    The  deponent  denied  that  he  meant  any 

insult  to  the  Bev.  Mr.  Brennan. 

Walter  Boyd,  Q.C.,  for  the  defendant  King,  moved  for  a  con- 
ditional order  for  a  certiorari  to  quash  the  conviction. 

May,  C.J. — The  application  to  us  is  for  a  certiorari,  and  the 
rule  of  the  court  being  that  that  should  only  go,  when  the  act 
sought  to  be  reviewed  or  quashed  was  in  excess  of  jurisdiction, 
and  not  on  any  mere  point  of  form,  let  us  see  what  the  case  is. 
Whether  the  complaint  made  by  the  reverend  gentleman  would 
amount  to  a  charge  of  a  criminal  nature  is  not  altogether  the 
question,  but  rather  whether  the  case  comes  within  the  Act  of 
Parliament  for  improving  the  Dublin  police  (5  &  6  Vict.  c.  24, 
s.  14,  sub-s.  13)  which  says:  "Every  person  who  shall  use 
any  threatening,  abusive,  or  insulting  words  or  behaviour 
with  intent  to  provoke  a  breach  of  the  peace,  or  whereby  a 
breach  of  the  peace  may  be  occasioned" — for  it  was  under 
that  section  that  the  magistrate  proceeded.  The  informa- 
tion made  by  this  gentleman  was  that  he  was  going  along 

p  f  2 


486 


OBTMIHAL  LAW  CASES. 


Ctrtwfxm. 


Bk.  Brunswick-street  with  another  priest ;  that  the  defendant  stopped 
&uii7&'  KlXQ  him,  handed  him  a  bill  inviting  him  to  a  friendly  discussion  in 

  '  Townsend-street,  and  that  he  persisted  in  forcing  the  bill  upon 

1880.  him,  holding  it  up  to  his  face  for  two  minutes.  Now,  I  am  clearly 
CamMom/or  °*  °P^°n  ™*  this  man  distributing  these  tracts,  and  seeing  two 
itmUmg  gentlemen  coming  down  the  street,  who  from  their  dress  he 
must  have  known  to  be  Roman  Catholic  priests,  if  he  stopped 
them  and  put  this  placard  into  their  hands  or  exhibited  it,  or 
flaunted  it  before  them,  and  persisted  even  after  he  was  told, 
as  the  complainant  deposed  to  here,  that  they  were  Roman 
Catholic  priests,  in  following  them  and  repeating  the  invitation, 
that  he  did  it,  not  with  the  intention  of  inducing  them  to 
attend  any  such  meeting,  but  rather  with  the  intention  of 
offending  or  insulting  them.  He  cannot  but  know  the  state  of 
feeling  that  prevails  in  matters  of  the  kind  in  this  country,  and 
my  impression  is  that  the  act  he  did  might  tend  to  provoke  a 
breach  of  the  peace ;  and  if  the  magistrate  before  whom  the  case 
was  brought  took  that  view,  we  cannot  say  that  his  decision  was 
illegal  or  in  excess  of  jurisdiction.  We  will  say  no  rule  on  the 
motion. 

The  other  judges  concurred. 

Rule  refused. 


COURT  OF  APPEAL  AT  WESTMINSTER. 
Trinity  Sittings,  1880. 
June  24  and  25. 
(Before  James,  L.J.,  Bbamwell,  L.J.,  and  Brett,  L.J.) 

Reg.  v.  Orton,  alius  Castro,  Ac.  (a) 

Counts  for  different  misdemeanours,  on  which  the  judgment  is  of 
the  same  nature,  may  be  joined  in  the  same  indictment,  and  on 
such  counts  judgment  may,  and  indeed  ought  to  be,  separately 
entered  ;  and  on  such  counts  there  may  be  consecutive  sentences 
of  imprisonment  or  penal  servitude,  even  though  each  be  the 
maximum  sentence  for  a  single  offence. 

On  an  indictment  for  perjury  at  common  law,  different  counts  may 
be  laid  upon  assignments  of  perjury  on  oaths  taken  on  different 
occasions,  and  in  different  suits  or  proceedings,  although 
(a)  Reported  by  W.  F.  Fialason,  Esq.,  Barrister  at-Law. 
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all  the  assignments  of  perjury,  on  each  oath  and  occasion 
ought,  it  should  seem,  to  be  included  in  the  same  count ;  and  on  Omo^' 
each  of  such  counts  the  defendant,  if  convicted  thereon,  may  be  Castro. 
separately  sentenced.   

And  on  an  indictment  at  common  law  for  perjury,  laid  in  two  188°* 
counts,  one  charging  perjury  in  an  action,  and  the  other  m  an  indictment— 
affidavit  in  a  suit  in  Olvancery  m  aid  of  the  action,  the  jury  Several  counts 
finding  the  defendant  guilty  on  both  :  laSace^ 

Held,  that  under  the  statutes  2  Geo.  2,  c.  25,  s.  2,  and  20  21  Vict, 
c.  3,  s.  2,  he  might  be  sentenced  upon  each  count  to  seven  years 
penal  servitude,  the  sentence  on  the  second  to  commence  upon 
the  expiration  of  the  sentence  on  the  first  count. 

ERROR,  on  a  judgment  in  the  Queen's  Bench  for  perjury,  on 
an  indictment  in  the  Central  Criminal  Court,  removed  into 
the  Queen's  Bench  by  certiorari.  The  record  set  forth  the  indict- 
ment, which  was  in  two  counts,  and  ran  thus :  That  the  jurors 
for  our  Lady  the  Queen  upon  their  oath  present  that  heretofore, 
and  on  the  10th  day  of  May,  1871,  at  Westjninster,  and  before 
the  Right  Honourable  Sir  William  Bovill,  Knight,  Her  Majesty's 
Chief  Justice,  &c,  a  certain  issue  duly  joined  in  an  action  of 
ejectment  between  Thomas  Castro,  otherwise  called  Arthur 
Orton,  otherwise  called  Sir  Roger  Charles  Doughty  Tichborne, 
Baronet,  as  the  claimant  in  the  said  action,  but  who  in  the  said 
action  sued  by  the  name  and  description  of  Sir  Roger  Charles 
Doughty  Tichborne,  Baronet,  and  Franklyn  Lushington,  and  the 
Honourable  Dame  Teresa  Mary  Josephine  Doughty  Tichborne, 
and  the  Honourable  William  Stourton,  as  guardians  of  Sir  Henry 
Alfred  Joseph  Doughty  Tichborne,  Baronet,  an  infant,  as  the 
defendants,  came  on  to  be  tried  in  due  form  of  law,  and  was  then, 
to  wit  on  the  day  and  year  aforesaid,  and  on  divers  other  days 
aforesaid,  and  before  the  taking  of  this  inquisition  by  due 
adjournments  in  that  behalf,  to  wit  at  Westminster  aforesaid, 
tried  by  a  jury  of  the  said  county  in  that  behalf  duly  sworn  to 
try  the  matters  in  question  in  the  said  issue  between  the  said 
parties,  upon  which  trial  the  said  Thomas  Castro,  otherwise 
called  Arthur  Orton,  otherwise  called  Sir  Roger  Charles 
Doughty  Tichborne,  Baronet,  then  appeared  as  a  witness  for 
and  on  behalf  of  himself,  so  being  such  claimant  as  aforesaid  in 
the  said  action,  and  was  then  and  there,  to  wit  by  and  under  the 
said  name  and  description  of  Sir  Roger  Charles  Doughty  Tich- 
borne, Baronet,  duly  sworn,  &c,  before  the  said  Sir  William 
Bovill,  Knight,  so  being  such  Chief  Justice  as  aforesaid,  that  the 
evidence  which  he  the  said  Thomas  Castro,  otherwise  called 
Arthur  Orton,  otherwise  called  Sir  Roger  Charles  Doughty 
Tichborne,  Baronet,  should  give  to  the  Court  there,  and  to  the 
said  jury  so  sworn  as  aforesaid  touching  the  matter  then  in 
question  between  the  said  parties,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  said  Sir  William  Bovill, 
Knight,  so  being  such  Chief  Justice  as  aforesaid,  then  having 
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Rw.  sufficient  and  competent  authority  to  administer  the  said  oath  to 
Omw  alias  *****  behalf.    And  the  jurors  first  aforesaid,  on  their  oath 

Cabtbo.     aforesaid,  do  further  present  that  at  and  upon  the  trial  of  the 

  said  issue  so  joined  between  the  said  parties  as  aforesaid ;  and  in 

188°*  relation  thereto  the  following  questions  respectively  became  and 
Imtictmemt—  were  material,  that  is  to  say,  whether  the  said  claimant  was 
Several  amnu  Roger  Charles  Tichborne,  the  eldest  son  of  James  Tichborne, 
—Seoerai  Esq.,  Ac.  (with  other  allegations  of  materiality  corresponding 
with  all  the  assignments  of  perjury).  And  the  jurors  first  afore- 
said, &c.,  do  further  present  that  he,  the  said  Castro,  &c.,  baronet, 
so  being  such  claimant,  and  being  so  sworn  as  aforesaid,  and 
contriving  and  intending  to  pervert  the  due  course  of  law 
and  justice,  and  unjustly  to  aggrieve  the  said  defendants 
in  the  said  action,  to  wit,  upon  the  trial  of  the  said  issue, 
to  wit,  Ac.,  upon  his  oath  aforesaid,  falsely,  corruptly,  knowingly, 
wilfully,  and  maliciously,  before  the  said  jurors  so  sworn  as  afore- 
said, and  before  the  said  Sir  William  Bovill,  &c.,  so  being  Chief 
Justice  as  aforesaid,  did  depose  and  swear,  amongst  other  things 
in  substance,  and  to  the  effect  following ;  that  is  to  say:  That  he, 
the  said  Thomas  Castro,  was  Roger  Charles  Tichborne,  and  that 
he  was  Roger  Charles  Tichborne,  the  eldest  son  of  the  said  James 
Francis  Tichborne,  Esquire,  afterwards  Sir  James  Francis 
Doughty  Tichborne,  baronet,  deceased.  And  that  he,  the  said 
Thomas  Castro,  had  resided  at  Paris  from  time  of  his  birth  until 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five ; 
and  that  a  person  named  Chatdllon,  to  wit,  the  said  Adrian 
Chatillon,  had  been  his  tutor;  and  that  he,  the  said  Thomas 
Castro,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-five,  came  over  from  France  to  England  to  attend  the  funeral 
of  the  said  Sir  Henry  Tichborne,  Baronet,  deceased ;  and  that  he, 
the  said  Thomas  Castro,  had  been  a  student  at  the  Jesuits1  College, 
at  Stoney hurst,  in  the  county  of  Lancaster ;  and  that  he,  the  said 
Thomas  Castro,  had  been  an  officer  in  Her  Majesty's  army  ;  and 
that  he,  the  said  Thomas  Castro,  had  in  the  month  of  July,  or  in 
the  month  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  seen  the  said  Lady  Doughty,  to  wit,  the 
said  Honourable  Dame  Katherine  Doughty,  then  the  wife  of  the 
said  Sir  Edward  Doughty,  Baronet,  and  her  daughter,  the  said 
Katherine  Mary  Elizabeth  Doughty,  spinster,  now  the  wife  of  the 
said  Joseph  Percival  Pickford  Radcliffe,  Esquire,  in  the  drawing- 
room  at  Tichborne  House,  in  the  county  of  Southampton ;  and 
that  he,  the  said  Thomas  Castro,  had,  in  the  month  of  July  or  in 
the  month  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  seduced  the  said  Katherine  Mary  Elizabeth 
Doughty,  spinster,  now  the  wife  of  the  said  Joseph  Percival 
Pickford  Radcliffe,  Esq. ;  and  that  he,  the  said  Thomas  Castro, 
had,  after  the  twenty-second  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty -two,  and  before  the  month 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-three,  seen  the  said  Katherine  Mary  Elizabeth  Doughty, 
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spinster,  now  the  wife  of  the  said  Joseph  Percival  Pickford  Rbq. 
Radcliffe,  Esquire ;  and  that  he,  the  said  Thomas  Castro,  had  seen  0rto*'  ato 
the  said  Miss  Hales,  to  wit,  Mary  Hales,  spinster,  in  the  presence  Castro™ 

of  her  mother  or  her  aunt,  at  Canterbury,  in  the  county  of  Kent ;   

and  that  he,  the  said  Thomas  Castro,  had  been  at  the  house  of  188°- 
the  said  Captain  and  Mrs.  Washington  Hibbert,  called  Bilton  indictment— 
Grange.  And  that  he,  the  said  Thomas  Castro,  had  never  been  Several  counts 
to  Lloyd's  aforesaid,  to  wit,  Lloyd's  rooms  aforesaid,  at  the  Royal 
Exchange,  in  the  City  of  London ;  and  that  he,  the  said  Thomas 
Castro,  was  not  Arthur  Orton,  the  son  of  George  Orton,  of 
Wapping  aforesaid,  deceased;  and  that  he,  the  said  Thomas 
Castro,  had  never  been  at  Wapping  aforesaid,  before  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-six ;  and  that  he, 
the  said  Thomas  Castro,  had  never  gone  by  the  name  of  Arthur 
Orton;  and  that  he,  the  said  Thomas  Castro,  did  not  leave 
England  in  a  vessel  called  the  Ocean  in  the  month  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
eight,  and  did  not  arrive  at  Valparaiso  aforesaid,  in  the  said 
vessel  called  the  Ocean,  in  the  month  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-eight.  And 
that  he,  the  said  Thomas  Castro,  had  not  been  at  any  time 
between  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-eight  and  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-one  at  Melipilla  aforesaid,  in  the  Republic  of  Chili ;  and 
that  he,  the  said  Thomas  Castro,  did  not,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-one,  come  back  from  Chili 
aforesaid  to  England  in  a  vessel  called  the  Jessie  Miller;  and  that 
he,  the  said  Thomas  Castro,  had  not  seen  the  said  Mary  Anne 
Loader  before  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-seven,  and  did  not  keep  company  with  her  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-one ;  and  that 
he,  the  said  Thomas  Castro,  had  never  written  letters  to  the  said 
Mary  Anne  Loader.  And  that  he,  the  said  Thomas  Castro,  did 
not  go  out  to  Hobart  Town  in  a  vessel  called  the  Middleton,  of 
which  a  person  named  Story  was  captain  or  master ;  and  that  he, 
the  said  Thomas  Castro,  had  not  seen  the  said  Elizabeth  Jury, 
and  Mary  Anne  Tredgett,  and  Margaret  Anne  Jury,  now 
deceased,  or  any  of  them,  on  more  than  one  occasion  bel  fore  the 
said  trial.  And  that  he,  the  said  Thomas  Castro,  had  not  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine,  at 
Castlemaine,  in  the  colony  of  Victoria,  in  the  name  of  Thomas 
Castro,  been  charged,  jointly  with  Arthur  Orton,  with  horse- 
stealing. Whereas  in  truth  and  in  fact  he,  the  said  Castro,  &c. 
[negativing  the  truth  of  each  statement] .  And  so  the  jurors  first 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Thomas 
Castro,  otherwise,  &c,  of  his  own  wicked  and  corrupt  mind,  to 
wit,  in  manner  and  form  aforesaid,  falsely,  wickedly,  wilfully,  and 
corruptly,  did  commit  wilful  and  corrupt  perjury,  &c. 

Second  Count.— And  the  jurors  first  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that,  heretofore,  before  the 
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R«j.      taking  of  this  inquisition,  to  wit,  on  the  seventh  day  of  April,  1868, 
Obion  aKas  a  8U^       been  commenced  and  was  depending  in  Her  Majesty's 
Oaitbo.0*  High  Court  of  Chancery,  wherein  the  said  Thomas  Castro,  other- 

  wise  called  Arthur  Orton,  otherwise  called  Sir  Roger  Charles 

188°-  Doughty  Tichborne,  Baronet,  was  the  plaintiff  (but  who  therein 
Indictment—  sued  by  the  said  name  and  description  of  Sir  Roger  Charles 
Several  counts  Doughty  Tichborne,  Baronet),  and  wherein  the  Honourable 
Teresa  Mary  Josephine  Doughty  Tichborne,  widow,  the 
Honourable  William  Stourton  Renfric  Arundell  Edward  Hopkins, 
now  deceased,  Roger  Joseph  Doughty  Tichborne,  an  infant,  under 
the  age  of  twenty-one  years,  and  Henry  Alfred  Joseph  Doughty 
Tichborne,  also  an  infant,  under  the  age  of  twenty-one  years, 
were  defendants,  in  which  said  suit  the  saiH  Thomas  Castro,  Ac., 
to  wit,  by  his  amended  bill  of  complaint  duly  filed  therein, 
prayed,  amongst  other  things,  that  in  case  it  should  be  deemed 
requisite  for  him,  the  said  plaintiff  in  the  said  suit,  to  take  any 
proceedings  at  law,  by  ejectment  or  otherwise,  to  recover  pos- 
session of  certain  estates  called  the  Tichborne  estates,  that  the 
said  defendants,  their  attorneys  and  agents,  might  be  respectively 
restrained  by  the  order  and  injunction  of  the  said  court  from 
setting  up,  or  causing  to  be  set  up,  in  bar,  or  by  way  of  defence 
to  any  of  such  actions,  certain  outstanding  terms,  charges, 
orders,  proceedings,  and  legal  estates  in  the  said  amended  bill  of 
complaint  mentioned  or  referred  to.  And  the  jurors  first  afore- 
said, on  their  oath  aforesaid,  do  further  present  that  the  said 
suit  in  the  said  High  Court  of  Chancery,  being  so  depending  as 
aforesaid,  the  said  Thomas  Castro,  otherwise  called  Arthur  Orton, 
&c,  according  to  the  practice  of  the  said  High  Court  of 
Chancery,  to  wit,  on  the  8th  day  of  April,  1868,  duly  gave 
notice  to  the  said  defendants  of  a  motion  intended  to  be  made  by 
him,  the  said  plaintiff  in  the  said  suit,  to  the  said  High  Court  of 
Chancery  for  a  decree  therein,  and  which  said  motion  for  decree 
was  afterwards  duly,  and  according  to  the  practice  of  the  said 
court,  made  and  heard  by  and  before  the  said  court.  And  the 
jurors,  &c,  further  present  that  whilst  the  said  suit  was  so 
depending  as  aforesaid,  and  before  the  giving  notice  of  the  said 
motion  for  decree,  to  wit,  on  the  said  7th  day  of  April,  1868, 
he  the  said  Thomas  Castro  appeared  in  his  own  proper  person 
before  one  William  Newman,  then  being  a  London  Commissioner 
duly  appointed  to  administer  oaths  in  Chancery,  to  wit,  in  the 
City  of  London,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  and  then  produced  and  tendered  a  certain 
affidavit  in  writing  of  him,  the  said  Thomas  Castro  (but  who 
in  and  by  the  said  affidavit  in  writing  was  named  and  described 
as  Sir  Roger  Charles  Doughty  Tichborne,  Baronet),  entitled  in 
the  said  suit,  and  intended  and  purposed  by  him,  the  said  Thomas 
Castro,  otherwise  called  Arthur  Orton,  otherwise  called  Sir  Roger 
Charles  Doughty  Tichborne,  Baronet,  to  be  filed  in  the  said  High 
Court  of  Chancery,  and  to  be  used  and  read  as  evidence  at  the 
said  hearing  in  support  of  the  said  motion  for  decree,  and  which 
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said  affidavit  was  afterwards  duly,  and  according  to  the  practice  R*o. 
of  the  said  High  Court  of  Chancery,  filed  in  the  said  Court,  and  0bto£  alias 
used  and  read  on  the  hearing  of  the  said  motion  for  decree.    And  Castho. 

the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  further  present   

that  the  said  Thomas  Castro,  &c,  was  thereupon,  to  wit,  on  the  188°* 
said  seventh  day  of  April,  in  the  year  of  our  Lord,  one  thousand  indictment— 
eight  hundred  and  sixty -eight,  in  due  manner  and  form  of  law,  Several  counts 
sworn  and  took  his  corporal  oath,  upon  the  Holy  Gospel  of  God, 
before  the  said  William  Newman,  that  the  several  matters  in  the 
said  affidavit  contained  were  true,  he  the  said  William  Newman 
then  being  such  London  Commissioner  as  aforesaid,  and  then 
having  lawful  and  competent  power  and  authority  to  administer 
the  said  oath  to  the  said  Thomas  Castro,  otherwise  called  Arthur 
Orton,  otherwise  called  Sir  Roger  Charles  Doughty  Tichborne, 
Baronet,  in  that  behalf.  And  the  jurors  first  aforesaid,  upon 
their  oath  aforesaid,  further  present  that  for  the  purpose  of  the 
said  motion  for  decree,  and  of  the  said  hearing  thereof,  in  the  said 
suit  so  pending  as  aforesaid,  in  the  said  High  Court  of  Chancery 
to  wit,  at  the  time  of  the  swearing  of  the  said  affidavit,  and  at  the 
time  of  the  said  hearing  respectively,  the  following  questions 
respectively  had  become  and  were  material,  that  is  to  say, 
whether  he  the  said  Thomas  Castro,  otherwise,  &c,  was  the 
eldest  son  of  the  late  Sir  James  Francis  Doughty  Tichborne, 
tenth  Baronet  of  Tichborne,  deceased.  And  whether  he  the  said 
Thomas  Castro  (repeating  the  allegations,  &c.,  of  materiality). 
And  the  jurors  aforesaid,  Ac.,  do  further  present  that  the  said 
Thomas  Castro,  being  so  sworn  as  in  this  count  aforesaid,  and 
contriving  and  intending  to  pervert  the  due  course  of  law  and 
justice,  and  unjustly  to  aggrieve  the  said  defendants  in  the  said 
suit,  to  wit,  on  the  said  seventh  day  of  April,  1868,  in  and  by  his 
said  affidavit  in  writing  upon  his  oath  aforesaid  before  the  said 
William  Newman,  so  being  such  London  Commissioner  as  afore- 
said, unlawfully,  falsely,  corruptly,  knowingly,  wilfully,  and 
maliciously  did  depose  and  swear  amongst  other  things  in 
substance  and  to  the  effect  following ;  that  is  to  say, 
that  he  the  said  Thomas  Castro,  otherwise,  Ac.,  was  the 
eldest  son  of  the  said  late  Sir  James  Francis  Doughty 
Tichborne  Baronet,  of  Tichborne,  deceased,  and  that  he,  the 
said  Thomas  Castro,  had  resided  at  Paris  aforesaid  from  the 
date  of  his  birth  until  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  and  that  he  was  then  brought  over  from 
Paris  to  England,  and  afterwards  placed  at  the  Jesuits'  College 
at  Stoneyhurst,  in  the  county  of  Lancaster,  and  that  in  the 
month  of  July,  1849,  he,  the  said  Thomas  Castro,  had  been 
appointed  cornet  and  subsequently  lieutenant  in  Her  Majesty's 
6th  Dragoon  Guards  (Carabineers),  and  that  he  had  joined  the 
said  regiment,  in  the  month  of  October,  1849,  at  Dublin,  and 
remained  on  duty  with  the  said  regiment  from  the  said  month  of 
October  one  thousand  eight  hundred  and  forty-nine  until  the 
month  of  January  in  the  year  of  our  Lord  one  thousand  eight 
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hundred  and  fifty-three   (except  during  temporary  leave  of 
Obton  alias  absence),  and  that  he  had  retired  from  the  said  regiment  in  the 
Castro.     month  of  February,  1853,  and  that  in  the  month  of  March,  1853 

  he  had  taken  passage  on  board  a  ship  bound  for  Valparaiso,  to  wit, 

1880.  Valparaiso,  in  the  Republic  of  Chili,  and  arrived  there  in  due 
Indictment—  course,  and  from  that  time  until  the  month  of  April  in  the  year  of 
Several  counts  our  Lord  one  thousand  eight  hundred  and  fifty-four  had  travelled 
sZrdutass  ^rom  place  to  place  in  various  parts  of  South  America,  and 
that  in  the  month  of  April,  1854,  he  had,  at  Bio,  to  wit,  Bio  de 
Janeiro,  taken  his  passage  in  the  said  ship  Bella  of  Liverpool 
for  New  York  aforesaid.  Whereas  in  truth  and  in  fact  he,  the 
said  Thomas  Castro,  otherwise  called  Arthur  Orton,  otherwise 
called  Sir  Boger  Charles  Doughty  Tichborne,  Baronet,  was  not 
and  is  not  the  eldest  or  other  son  of  the  said  late  Sir  James 
Francis  Doughty  Tichborne,  tenth  Baronet,  of  Tichborne, 
deceased.  And  whereas  in  truth  and  in  fact  he,  the  said  Thomas 
Castro,  otherwise,  Ac.  (allegation  of  the  falsehood  of  all  the 
defendant's  statements),  and  so  the  jurors  aforesaid,  upon  their 
oath,  do  say  that  the  said  Thomas  Castro,  otherwise  called  Arthur 
Orton,  &c,  of  his  own  wicked  and  corrupt  mind,  to  wit,  in  manner 
and  form  aforesaid,  falsely,  wickedly,  wilfully,  and  corruptly 
did  commit  wilful  and  corrupt  perjury,  &c,  to  the  evil  and 
pernicious  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity,  (a) 

The  record  then,  after  the  necessary  "  continuances,1'  went  on 
to  state  the  verdict  and  judgment  in  these  terms :  "  The 
jurors,  on  their  oaths,  say  that  the  said  Castro  is  guilty  of  the 
premises  above  charged  in  and  by  both  the  said  counts,  where- 
upon, all  and  singular  the  premises  being  seen  and  understood 
by  the  Court,  it  is  considered,  adjudged,  and  ordered,  that  he,  the 
said  Castro,  for  the  offence  charged  in  and  by  the  first  count  of 
the  indictment,  be  kept  in  penal  servitude  for  the  term  of  seven 
years  now  next  ensuing;  and  that  for  and  in  respect  of  the 
offence  charged  in  the  second  count  of  the  indictment,  he  be 
kept  in  penal  servitude  for  the  further  term  of  seven  years,  to 
commence  immediately  upon  the  expiration  of  the  said  term  of 
penal  servitude  for  his  offence  in  the  first  count  charged;  and  he 
is  now  committed  into  the  custody  of  the  keeper  of  the  gaol  of 
Newgate,  to  be  by  him  kept  in  safe  custody  in  execution  of  this 
judgment." 

Error  had  been  brought  upon  this  record  (6),  and  the  errors 

(a)  Not  contra  formam  statuti,  as  it  was  an  indictment  at  common  law. 

(ft)  The  2  Geo.  2,  c.  25,  8.  10 :  The  more  effectually  to  deter  persons  from  com- 
mitting perjury  and  subornation  of  perjury,  besides  the  punishment  already  to  be 
inflicted  by  law  for  so  great  crimes,  it  shall  be  lawful  for  the  court  or  judge  before 
whom  any  person  shall  be  convicted  of  wilful  perjury,  or  subornation  of  perjury,  to 
order  such  person  to  be  transported  for  a  term  not  exceeding  seven  yean,  and 
thereupon  judgment  shall  be  given  that  the  person  convicted  shall  be  transported 
accordingly  over  and  besides  such  punishment  as  shall  be  adjudged  to  be  inflicted 
en  such  person  agreeable  to  the  laws  now  in  being,  Ac.  20  &  21  Vict.  c.  8,  a.  2,  enacts 
that  any  person  who  before  the  passing  of  that  Act  might  have  been  sentenced  to 


CRIMINAL  LAW  GASES. 


443 


assigned  were,  in  effect,  not  simply  on  the  ground  that  under  the  Rbo. 
statutes  one  sentence  of  penal  servitude  only  could  be  in  the  0no£  r 
same  trial  inflicted  for  one  term  of  seven  years,  but  that,  in  general,  ^j^"" 
cumulative  sentences  or  different  counts  are  not  allowable.  — 
The  formal  assignment  of  errors  was  as  follows :  188°- 
That  in  the  record  and  proceedings  aforesaid,  and  also  in  the  indictment— 
giving  of  judgment  against  the  said  Thomas  Castro,  alias,  &c,  Several  counts 
there  is  manifest  error  in  this,  to  wit —  —Several 

1.  That  whereas  the  offence  of  perjury  with  which  the  said  senience*- 
Castro  is  charged  in  the  indictment  under  two  counts,  and  in 
respect  of  which*  he  was  convicted  and  sentenced  to  two  several 

terms  of  seven  years  penal  servitude,  as  for  two  distinot  and 
separate  offences  is  one  offence  only,  and  in  respect  thereof  one 
sentenoe  only  can  by  the  law  of  this  realm  be  imposed ;  therefore 
in  that  there  is  manifest  error. 

2.  That  whereas  by  the  law  of  this  realm  perjury  cannot  be 
committed  except  where  an  alleged  false  statement  is  material  to 
an  issue  depending  in  a  judicial  proceeding  before  a  competent 
court;  and  whereas  the  alleged  false  statement  in  the  second  count 
of  the  indictment  in  the  record  aforesaid  upon  which  the  said 
Castro  was  convicted  and  sentenced  as  aforesaid  was  made  in  an 
affidavit  upon  a  motion  by  the  said  Castro  before  His  Honour 
Vice-Chancellor  Stuart  in  the  High  Court  of  Chancery  for  an 
injunction  to  restrain  certain  persons  from  certain  acts,  to  wit, 
from  setting  up  or  causing  to  be  set  up  certain  defences  in  an 
action  of  ejectment  then  pending  in  Her  Majesty's  Court  of 
Common  Pleas,  and  whereas  upon  the  hearing  of  the  said  motion 
His  Honour  the  said  Vice-chancellor  Stuart  made  an  order  to 
stay  all  proceedings  therein  until  the  questions  put  in  issue  by 
the  alleged  false  statement  aforesaid  were  tried  and  determined 
by  Her  Majesty's  Court  of  Common  Pleas  in  the  said  action  of 
ejectment,  and  whereas  there  was  no  issue  to  the  said  proceeding 
before  His  Honour  Vice-Chancellor  Stuart  upon  which  perjury 
could  be  assigned,  but  the  only  issue  was  that  tried  and  deter- 
mined by  Her  Majesty's  Court  of  Common  Pleas  aforesaid, 
therefore  in  that  there  is  manifest  error. 

3.  That  whereas  the  said  Castro  was  tried,  convicted,  and 
sentenced  as  for  two  distinct  and  separate  offences  in  one  indict- 
ment, and  whereas  the  misdemeanor  of  perjury  with  which  the 
said  Castro  was  charged  in  the  indictment  in  the  record  afore- 
said, being  an  offence  against  justice  and  the  Crown  and  nomm 
colleetivum,  is  incapable  in  its  nature  of  being  treated  as  a  several 
offence  in  one  indictment ;  therefore  in  that  there  is  manifest 
error. 

4.  That  whereas  it  is  not  and  never  hath  been  the  law  of  this 
realm  to  charge  any  subject  with  several  and  distinct  offences 
under  several  counts  in  one  indictment,  except  only  where  special 
provision  for  so  doing  has  been  made  by  Act  of  Parliament,  and 

transportation  shonld  be  liable  to  be  kept  in  penal  servitude  for  a  term  of  the  same 
duration  as  the  term  of  transportation. 
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Bre.      whereas  the  said  Castro  was  charged  with  two  distinct  and  several 
Okioh  alias  on?ences  °f  perjury  as  aforesaid  under  two  counts  in  the  indict- 
Cabtbo.     ment  in  the  record  aforesaid,  and  whereas  there  neither  is  nor 

  was  any  Act  of  Parliament  authorising  the  indictment  of  the 

188°-  said  Castro  as  aforesaid ;  therefore  in  that  there  is  manifest  error. 
I*dictma.t—  5.  That  whereas  it  is  not  now  and  never  hath  been  the  law  of 
Several  counts  this  realm  to  put  any  subject  upon  his  trial  for  two  distinct  and 
several  indictable  offences  collectively,  that  is  to  say,  to  charge  him 
with  distinct  and  several  indictable  offences,  and  to  put  him  upon 
his  trial  for  both  at  one  and  the  same  time,  and  whereas  the  said 
Castro  was  charged  with  two  distinct  and  several  indictable 
offences  as  aforesaid,  and  was  tried  upon  both  collectively  at  one 
and  the  same  time ;  therefore  in  that  there  is  manifest  error. 

6.  That  whereas  by  the  law  of  this  realm  every  subject  who  is 
put  upon  his  trial  for  any  offence  or  offences  against  justice  and 
the  Crown,  whether  of  felony  or  of  misdemeanor,  hath  a  right  of 
challenge  to  the  jurors  impanelled  both  of  array  and  of  poll  in 
respect  of  every  offence  as  aforesaid  with  which  he  is  charged, 
and  whereas  the  said  Castro,  being  indicted  as  aforesaid  for  two 
several  and  distinct  offences,  and  tried  upon  both  collectively, 
was  deprived  of  the  said  right  of  challenge  to  which  he  was 
entitled  as  aforesaid  in  respect  of  the  offence  charged  in  one  or 
other  count  of  the  said  indictment ;  therefore  in  that  there  is 
manifest  error. 

7.  That  whereas  the  jurors  impanelled  to  try  the  issue  joined 
between  Our  Sovereign  Lady  the  Queen  and  the  said  Castro  as 
aforesaid  upon  the  hearing  of  the  evidence  for  the  prosecution 
and  the  defence  of  the  said  Castro,  and  the  summing  np  thereon 
of  the  Judges  of  Her  Majesty's  said  Court  of  Queen's  Bench 
then  and  there  presiding,  found  a  general  verdict  upon  both 
counts  and  not  two  separate  verdicts  one  upon  each  count  of  the 
indictment  in  the  record  aforesaid,  that  is  to  say,  a  verdict  of 
guilty  of  the  premises  therein,  and  whereas  the  said  premises 
are  identical,  and  there  is  but  one  finding  of  guilty  thereof,  and 
whereas  the  said  Castro  was  sentenced  as  if  two  separate  verdicts 
had  been  found  by  the  jurors  aforesaid,  and  not  one  general 
verdict ;  therefore  in  that  there  is  manifest  error. 

8.  That  whereas  the  said  Castro,  &c.,  was  tried  and  convicted 
upon  two  counts  in  one  indictment  in  the  record  aforesaid,  and  two 
several  judgments  were  delivered  in  respect  of  the  two  counts  in 
the  indictment  in  the  record  aforesaid,  and  whereas  by  the  common 
law  of  this  realm  one  judgment  only  may  be  delivered  in  respect 
of  one  indictment,  and  whereas  there  is  no  statutory  provision  to 
the  contrary  in  respect  of  the  offence  with  which  the  said  Castro 
was  indicted  as  aforesaid,  therefore  in  that  there  is  manifest 
error; 

9.  That  whereas  the  said  Castro  was  tried  and  convicted  upon 
two  counts  in  one  indictment  in  the  record  aforesaid,  and  a 
separate  cumulative  sentence  of  seven  years  penal  servitude  was 
imposed  in  respect  of  each  count  of  the  indictment  in  the  record 
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aforesaid,  and  whereas  by  2  Geo.  2,  o.  25,  s.  2,  (a)  and  the  Acts  of  Rw 
Parliament  amending  the  same  the  maximum  term  of  penal  servi-  q^*'  aH(u 
tude  to  be  inflicted  in  respect  of  the  offence  charged  in  the  Castro."* 

indictment  in  the  record  aforesaid  is  seven  years  only;  and   

whereas  by  the  law  of  this  realm  no  penalty  can  be  imposed  for  l88°- 
any  offence  or  offences  charged  in  one  and  the  same  indictment  indictmmt— 
greater  than  the  maximum  penalty  imposed  by  the  law  for  such  Several  counts 
offence  or  offences  (b),  therefore  in  that  there  is  manifest  error ;  —Several 

10.  That  whereas  by  the  law  of  this  realm  no  court  or  judge 
had  or  has  power  to  pronounce  upon  any  subject  convicted  upon 
proper  and  lawful  trial  of  any  indictable  offence  or  offences 
a  sentence  of  penal  servitude  or  of  imprisonment  to  begin  to  run 
from  a  future  day,  or  upon  or  after  the  expiration  of  another  term 
of  penal  servitude  or  of  imprisonment,  pronounced  by  the  same 
court  or  judge  upon  the  same  person  in  respect  of  the  same 
indictment,  except  only  where  special  provision  for  so  doing  has 
been  made  by  Act  of  Parliament,  and  whereas  there  neither  is  nor 
was  at  the  date  of  the  trial  and  sentence  of  the  said  Castro  any 
Act  of  Parliament  in  being  to  empower  the  said  Court  of  Queen's 
Bench  to  impose  a  term  of  penal  servitude  upon  the  said  Castro, 
to  begin  to  run  at  a  future  day  or  upon  or  after  the  expiration  of 
the  term  of  seven  years'  penal  servitude  imposed  upon  him  in 
respect  of  the  first  count  of  the  indictment,  and  whereas  the  said 
Court  of  Queen's  Bench  did  so  impose  a  second  term  of  penal 
servitude  upon  the  said  Castro,  to  begin  to  run  at  a  future  day, 
that  is  upon  or  after  the  expiration  of  the  first  term  of  penal 
servitude  as  aforesaid,  therefore  in  that  there  is  manifest  error ; 

11.  That  whereas  under  2  Geo.  2,  c.  25,  s.  2,  and  the  Acts  of 
Parliament  amending  the  same  a  sentence  of  penal  servitude 
could  and  can  be  pronounced  by  a  court  or  judge  in  respect  of 
the  misdeameanor  of  perjury  as  a  punishment  additional  only  to 
that  already  known  to  the  law,  and  to  be  inflicted  in  conformity 
therewith,  and  whereas  upon  the  conviction  of  the  said  Castro  the 
said  Court  of  Queen's  Bench  pronounced  sentence  of  penal 
servitude  upon  the  said  Castro,  not  as  a  punishment  additional  to 
that  already  known  to  the  law  as  aforesaid,  but  as  a  punishment 
separate  from  and  independent  thereof,  therefore  in  that  there  is 
manifest  error ; 

12.  That  whereas  by  the  law  of  this  realm  where  any  subject 

shall  have  been  or  shall  be  properly  and  lawfully  convicted  of  the 

misdemeanor  of  perjury,  the  court  or  judge  before  whom  he  shall 

have  been  or  shall  be  so  convicted,  was  and  is  and  always  hath 

been  bound  to  pronounce  a  sentence  of  punishment  in  conformity 

(a)  That  the  court  before  whom  any  person  shall  be  convicted  of  perjury,  may,  over 
and  besides  such  punishment  as  may  be  imposed  according  to  the  law  then  in  force, 
sentence  such  person  to  transportation  not  exceeding  seven  years.  Vide  ante,  note  (6) 
p.  442. 

(6)  No  error  was  assigned  that  on  the  terms  of  the  statute  the  judge  had  only  power 
to  inflict  a  single  sentence  of  seven  years'  penal  servitude,  though  at  the  time  the  2 
Geo.  2,  c.  25  passed  (1729)  counts  for  different  offences  could  not  be  joined.  The 
error  assigned  was  that,  as  a  general  rule,  sentences  on  one  indiotment  must  not 
exceed  the  maximum  for  a  single  offence, 
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B».  with  the  common  law,  and  the  statutes  relating  thereto  enacted 

Ohov  aSas  P1*0*  *°  ^e  a^oreBc^^  statute  of  2  Geo.  2,  o.  25,  and  then  and  now 

Cabtwx  m  force  (a),  and  whereas  the  said  Court  of  Queen's  Bench,  upon 

  the  conviction  of  the  said  Castro,  omitted  and  neglected,  contrary 

1880.  to  the  common  law  and  the  statutes  relating  thereto  enacted  prior 

Indictment  

to  the  aforesaid  statute  of  2  Geo.  2,  c.  25,  and  then  and  now 
Several  counts  in  force  as  aforesaid,  to  pronounce  any  such  sentence  as  aforesaid, 
"l^^   therefore  in  that  there  is  manifest  error. 

Benjamin,  Q.C.  and  Atherley  Jones,  for  the  prisoner. — First, 
only  one  offence  is  charged  in  the  indictment.  This  is  an 
indictment  at  common  law.  The  two  counts  (which  are  in  the 
indictment  inverted  in  order  of  time)  show  in  effect  one  pro- 
ceeding, in  which  in  effect  there  was  one  oath  and  one  offenoe,  not- 
withstanding the  numerous  assignments.  For  the  first  count  shows 
an  action  was  pending  for  the  recovery  of  the  Tichborne  estates, 
and  the  suit  in  equity  mentioned  in  the  second  count  was  ancillary 
to  it,  and  was  in  fact  preliminary  to  it.  There  was  therefore,  in 
substance,  only  one  proceeding,  the  action  itself;  and  the  de- 
fendant was  only  liable  for  the  one  oath  taken  in  that  action. 
His  oath  in  the  proceeding  in  equity  was  not  in  a  legal  sense 
"  material,"  and,  at  all  events,  could  not  be  the  subject  of  in- 
dictment at  common  law,  as  at  the  time  the  affidavit  was  sworn 
in  Chancery  no  action  was  pending,  nor  anything  sought 
except  facility  to  bring  such  action,  so  that  this  not  being  an 
indictment  under  the  statute  of  Elizabeth  (6),  but  at  common  law 
only  one  offence  is  laid  in  it,  viz.,  the  perjury  assigned  in  the  first 
count  as  committed  in  the  action  at  law.  [Bramwell,  L.J. — Is 
it  meant  to  contend  that  false  swearing  in  the  suit  in  Chancery 
would  not  be  indictable  as  perjury  ?]  Not,  it  is  conceived  at 
common  law.  Secondly,  there  was  only  a  conviction  for  one 
offence.  The  verdict  as  recorded,  was  guilty  of  "  the  premises 
above  charged  in  both  the  said  counts,"  but  one  of  them  does 
not  show  an  offence,  and  as  to  the  other,  that  verdict  does  not 
imply  that  he  was  guilty  on  all  the  assignments,  for  the  count 
would  be  supported  if  any  one  of  them  was  sustained  in  evidence. 
Holt,  C.J.  said :  "  That  on  an  indictment  for  perjury  it  does  not 
signify  how  many  assignments  there  are ;  twenty  may  be  bad, 
and  one  good ;  but  that  is  enough,  and  the  defendant  may  be 

(a)  The  only  statute  upon  the  subject  in  force  prior  to  the  statute  of  Geo.  2  wai  the 
Act  of  5  Eliz.  c.  9,  which  (sect.  6)  provided  that  if  any  person  should  commit  perjury 
by  deposition  in  any  of  the  king's  courts,  or  being  examined  ad  perpetuam  net  memorum^ 
the  person  offending  should  forfeit  20/.  and  be  imprisoned  for  six  months,  an  enact- 
ment which,  as  perjury  in  the  counts  of  common  law  was  already  punishable  by  fine 
and  imprisonment,  in  the  discretion  of  the  court,  could  only  have  been  necessary  or 
intended  to  apply  to  perjury  by  affidavits  or  deposition  in  the  Courts  of  Chancery. 
It  appears  that  there  was  no  pun  ishment  for  perjury  in  Chancery  prior  to  that  statute, 
but  that  it  was  only  punished  in  the  Star  Chamber  (see  Hudson's  Treatise  on  the  Star 
Chamber),  and  certainly  after  the  statute  it  was  usual  to  proceed  under  it  in  such 
cases.  It  was  noi  assigned  as  error,  however,  that  the  second  count  on  the  affidavit 
in  Chancery,  not  being  under  the  statute,  was  bad. 

(6)  The  5  Eliz.  c.  9,  8.  6,  provides  that  any  person  who  shall  commit  perjury  in 
any  deposition,  shall  forfeit  20/.,  and  be  imprisoned  six  months,  or  be  put  in  the 
pillory,  &c. 
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convicted.    The  judgment  is  not  for  his  said  several  offences,  Beg. 
but  for  his  said  offence."  (a)     And  Lord  Denman,  O.J.  in  Owoii"a&» 
Beg.  v.  O'Oonnell  (b),  said  that  was  correct.    [Jambs,  L.J. — That  ciotbo. 

applies   only  to  different  assignments    in  the  same  count.   

Here  there  are  different  counts,  each  for  a  false  oath  on  188°* 
a  separate  occasion,  in  the  action  and  in  the  Chancery  suit,  Indictment— 
and  the  verdict  is  guilty  of  the  premises  in  both  counts.]  Several  counts 
It  is  submitted  that  the  legal  effect  of  the  verdict  is  only  that  the 
defendant  was  guilty  of  perjury.  "  The  perjury  charged  is  con- 
sidered as  one  offence.  The  assignments  are  offered  to  substan- 
tiate it per  Lord  Campbell  in  Beg.  v.  O'Oonnell.  Where  there 
are  two  counts  for  perjury  the  offence  is  properly  described  in  the 
judgment  as  "the  said  misdemeanour  and  perjury"  {Beg.  v. 
By  alls,  (c)  [James,  L.J. — Misdemeanour — i.e.,  misbehaviour 
— is  a  general  term  and  would  include  all  the  misdemeanours  or 
offences  charged  in  the  indictment.]  It  is  admitted  that  that  is 
so,  and  that  several  misdemeanours  of  the  same  nature  may  be 
joined  in  the  same  indictment.  But  still  it  is  conceived  that  they 
are  all  regarded  as  constituting  one  offence  and  that  there  can  be 
but  one  judgment  on  the  whole.  Thirdly,  the  sentence  could 
therefore  only' be  for  one  offence,  and  consequently  could  not 
legally  exceed  the  maximum  laid  down  in  the  statute.  Either  the 
maximum  sentence  should  be  decided  and  apportioned  among  the 
different  counts,  or  if  it  be  inflicted  on  all  the  counts,-  the 
sentences  should  be  made  to  run  concurrently,  so  as  really  to 
inflict  only  one.  No  doubt  there  is  a  dictum  of  the  Judges  that 
sentences  of  imprisonment  may  be  conseoutive  (Bex  v. 
Bobinson  (d),  but  not  where  they  would  exceed  the  statutory 
maximum.  In  that  case  the  prisoner  had  been  convicted 
on  more  counts  than  one  of  an  offence  against  the  Coining  Acts, 
for  which  the  maximum  sentence  was  imprisonment  for  a  year, 
and  he  was  sentenced  on  two  counts  to  imprisonment  for  two 
years,  and  the  judges  held  the  conviction  bad.  That  was  the 
whole  decision.  It  is  true  they  addod  that  "  there  ought  to 
have  been  consecutive  sentences  for  one  year  each,"  but  it  was 
only  an  obiter  dictum,  and,  as  that  point  did  not  arise,  it  did  not 
amount  to  a  judicial  decision  upon  it.  All  that  was  or  could  be 
decided  was  that  the  judgment  given  was  wrong,  and  that 
supports  the  argument.  Fourthly,  without  statutory  authority, 
consecutive  sentences  of  imprisonment  or  penal  servitude  cannot 
be  inflicted  on  the  same  indictment.  In  the  case  of  Bex  v.  Wilkes  (e) 
that  difficulty  was  avoided,  even  on  different  indictments,  by  making 
the  second  sentence  run  concurrently  with  the  first,  but  making 
it  longer  than  the  first,  so  as  to  extend  beyond  it,  though  both 
together  did  not  exceed  the  maximum.  The  maximum  was 
two  years'  imprisonment :  the  first  sentence  upon  one  indictment 


(a)  Reg.  v.  Rhodes,  2  Lord  Raymond,  886. 

(b)  11  Clarke  and  Finnelly  Rep.  155,  330,  375. 
(cS  11  Q.  B.  781. 

(a)  1  Moody's  Crown  Cases,  414. 

(«)  4  Brown's  Parliamentary  Cases,  360 ;  4  Burrow's  Rep.  2527. 
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Rbo.       was  for  ten  months  ;  the  second,  which  was  to  begin  and  run  at 
Ojmoii  aKas        Bame  *"ne  M  ^e  ^re^  was  ^or  t»welve  nionths ;  and  thus  it 
Caotho.     was  not  a  sentence  to  commence  in  futuro  (as  this  is),  and  both 

  sentences  together  did  not  exceed  the  maximum.    But,  as  there 

188°*  were  different  indictments  in  that  case,  it  is  no  authority  for  the 
Indictment—  present.  The  power  here  assumed  as  to  cases  of  misdemeanour 
Several  counts  requires  to  be  given  by  statute,  and  was  so  given  by  statute  in 
cases  of  felonies  by  7  &  8  Geo.  4,  c.  10,  but  it  has  not  been  given 
to  misdemeanours,  that  is,  the  power  of  inflicting  on  different 
counts  consecutive  sentences,  even  exceeding  the  maximum. 
[James,  L.J. — That  statute  was  passed  long  after  Wilkes's  case. 
May  it  not  have  been  supposed  that  the  power  already  existed  in 
cases  of  misdemeanour  f]  There  is  no  authority  for  supposing 
that  it  did  so  exist,  and  the  fact  that  it  was  given  by  statute  in 
cases  of  felony  rather  shows  that  it  did  not.  Fifthly,  the  statute 
in  this  case  certainly  gives  a  power  of  inflicting  consecutive 
sentences,  but  of  a  certain  limited  duration.  The  statute  pro- 
vides that  the  sentence  of  transportation  may  be  inflicted  "over 
and  besides  such  punishment  as  might  be  inflicted  by  the  laws 
then  in  being" ;  that  is,  at  common  law — imprisonment;  and 
by  the  statute  of  Elizabeth  six  months'  imprisonment,  in 
addition  to  a  certain  fine.  This  only  authorises  a  sentence 
of  imprisonment    and  in   addition    thereto   a    sentence  of 

?enal  servitude,  and  so  it  has  been  held  (Bex  v.  Price.(a) 
'his  indeed  is  an  indictment  at  common  law,  so  that 
the  punishment  under  the  statute  of  Elizabeth  oould  not 
be  inflicted:  (Chitty's  Criminal  Law,  vol.  2,  p.  314.)  And 
therefore  it  may  be  contended  that  the  sentence  authorised  by  the 
statute  of  Geo.  2  could  not  be  inflicted,  as  it  can  only  be  inflicted 
in  addition  to  the  punishment  already  allowed  by  law,  i.e.,  at 
common  law,  and  also  by  the  statute  of  Elizabeth ;  but,  at  all  events, 
there  ought  to  have  been  a  sentence  of  imprisonment,  and  then 
in  addition  thereto  the  sentence  of  penal  servitude,  and  so  the 
sentence  inflicted  was  not  warranted  by  the  statute,  and,  as 
it  was  a  statutory  authority  specifically  to  inflict  such  a  punish- 
ment as  penal  servitude,  it  required  to  be  strictly  pursued  as  it 
was  in  the  cases  of  Lute  and  Brown  (b)  tried  after  the  claimant. 
Sixthly,  the  statutory  authority  was  only  to  inflict  a  sentence 
of  penal  servitude  not  exceeding  seven  years ;  so  that  there  was 
no  authority  to  inflict  more  than  a  single  sentence  of  penal 
servitude  for  the  maximum  of  seven  years.  This  is  the  substantial 
point,  though  it  only  goes  to  the  second  sentence;  that  the 
statutory  power  has  been  exceeded  in  this  sentence,  and  that 
there  was  no  authority  to  inflict  the  second  sentence  of  seven 
years'  penal  servitude.  This  point  arises  on  the  plain  terms  of 
the  statute  itself,  which  provides  that  the  judge  before  whom  any 
person  is  convicted  of  perjury  may  order  such  person  to  be  trans- 
ported for  a  term  not  exceeding  seven  years — that  is,  the  judge 

(a)  6  East's  Report*,  323. 

(&)  At  the  C.  C.  C.  April  Sessions  1874  coram  Brett,  J. 
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who  tries  the  person  has  only  power  to  inflict  a  sentence  of  penal  Reg. 
servitude  for  seven  years.   [James,  L.J. — For  the  same  offence  Y]  Omo*' 
It  is  not  so  expressed,  and  a  highly  penal  enactment  cannot  be  'castro"" 

extended  by  implication.    The  only  power  given  is  to  inflict  a   

sentence  of  seven  years'  penal  servitude  for  whatever  offences  he  1880> 
is  convicted  of  at  the  same  trial.  The  judge  who  tries  the  party  is  indictment— 
to  have  that  power  and  no  more.  The  power  to  exceed  a  maxi-  Several  counts 
mum  by  means  of  cumulative  sentences  has  never  been  given  "^^^ 
by  statute  in  cases  of  misdemeanour,  and  does  not  exist.  It  has  8eniences- 
been  decided  by  the  Supreme  Court  of  New  York  that  no  such 
power  exists  according  to  the  English  common  law  :  (The  People  ex 
rel.  Tweed  v.  Liscomb.)  (a)  It  was  on  the  authority  of  that  case  the 
writ  of  error  was  granted  in  the  present  case,  and  it  is  one  of  great 
authority.  In  that  case  the  defendant  had  been  tried  upon  an  in- 
dictment containing  220  counts,  each  charging  a  misdemeanour, 
negleet  of  a  statutory  duty,  for  which  the  maximum  punishment 
fixed  by  the  statute  under  which  he  was  indicted  was  imprison- 
ment for  a  year  and  a  fine.  He  was  found  guilty  upon  204  of  the 
counts ;  and  upon  twelve  of  them  the  court  sentenced  him  to 
twelve  successive  terms  of  imprisonment  of  one  year  each,  and 
also  to  twelve  fines  of  the  maximum  amount ;  and  upon  a  writ  of 
habeas  corpus,  brought  by  the  defendant  after  he  had  suffered  the 
first  sentence,  it  was  held  by  the  Supreme  Court  not  merely  that  the 
judgment  was  erroneous,  which  would  not  have  been  sufficient  for 
his  discharge  under  a  habeas,  but  that  the  second  and  all  sub- 
sequent sentences  were  not  warranted  by  law,  and  so  without 
jurisdiction,  on  the  ground  that  the  punishment  allowed  by 
law  for  the  offence  was  the  maximum,  which  the  Court  had  power 
to  inflict  in  the  same  prosecution,  and  that  the  statutory  power 
was  exhausted  in  the  first  sentence,  and  was  exceeded  in  all  the 
others.  Allen,  J.  said  in  giving  judgment  (p.  573)  :  "  Bearing 
in  mind  the  distinction  between  judgments  merely  informal 
or  erroneous,  and  those  void  as  without  jurisdiction  coram 
non  judice  the  question  is,  had  the  Court  power  to  pronounce 
the  several  judgments,  and  inflict  the  accumulated  punishments 
upon  the  conviction  of  the  prisoner  of  the  offences  as  charged  in 
the  single  indictment  ?  Whether  it  was  error  to  join  in  the  same 
indictment  counts  for  several  distinct  offences,  or  whether  the 
Court  should  have  compelled  the  prosecutor  to  elect  between  the 
several  counts  are  not  questions  that  can  be  considered  upon 
this  hearing.    They  do  not  go  to  the  jurisdiction  of  the  Court, 

and  can  only  come  upon  error  from  the  judgment  This 

renders  it  unnecessary  to  consider — except  as  they  may  inci- 
dentally aid  in  the  consideration  of  the  question  actually  presented 
— those  cases  in  which  the  question  has  been  as  to  the  pro- 
priety of  uniting  for  the  purposes  of  a  trial  several  offences 
in  one  indictment."  (b)    After  entering  into  the  cases  on  that 

(a)  Sickel's  New  York  Reports,  Court  of  Appeal,  vol.  15,  pp.  569,  605,  a  decision 
of  seven  judges. 

(6)  If  the  counts  could  not  be  joined,  it  would  be  error  ;  if  they  could  be,  but  they 
were  embarrassing,  the  prosecutor  would  be  put  to  elect:  (see  1  Moo.  &  Rob.  74.) 
VOL.  XIV.  G  O 
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Rm.      question  merely  with  that  view,  the  learned  judge  went  on  to 

Oktoh  aKas       1       "  *  9X11  no*  aware  *kat  ^ere  we  any  precedents  for  the 
Oabtbo.     practice  of  several  judgments,  each  for  the  extreme  penalty  of 

  the  law,  for  each  of  several  offences,  charged  in  the  same  indict- 

188°*  ment,  and  upon  a  single  conviction.  What  is  popularly  known 
Indictment—  *&  the  Tichborne  case  is  claimed  to  be  a  direct  authority  for  the 
Several  counts  conviction  and  sentences  in  the  case  at  bar.  The  prisoner  was 
J%££?  convicted  upon  a  trial  before  Cockburn,  C.J.  and  his  associates 
of  two  distinct  acts  of  perjury  upon  separate  counts  in  an  indict- 
ment and  sentenced  upon  each  to  penal  servitude  for  the  term  of 
seven  years,  as  for  disconnected  offences,  and  it  is  said  that  the 
time  named  is  the  extreme  limit  of  punishment  upon  a  single 
conviction  for  the  crime  charged.  But  if  it  be  so,  then  there  was 
a  conviction  for  two  offences,  which  in  this  State  would  be 
felonies,  on  the  same  trial,  which  is  not  permissible  with  us.  The 
decision  cannot  be  regarded  as  authoritative  evidence  of  the  law 
with  us.  It  is  enough  to  say  that  no  question  appears  to  have  been 
made  to  the  judgment,  and  whether  it  is  authorised  by  some  statute 
we  do  not  know.  Be  that  as  it  may,  the  judgment  has  not  received 
the  deliberate  sanction  of  any  Court  in  banco,  and  has  not 
ripened  into  a  precedent  even  in  England.  It  is  at  most  but 
evidence  of  what  the  common  law  is  as  now  administered  in 
that  country,  but  no  evidence  as  to  what  it  was  on  the  19th  day 
of  April,  1775.  (b)  The  practice  of  uniting  several  counts  in  an 
indictment  is  a  departure  from  the  ancient  practice.  Lord 
Denman  says,  in  O'Connell  v.  The  Queen  (11  CI.  &  Fin.  875), 
that  in  old  times  the  indictment  consisted  of  a  single  count,  (c) 
and  it  may  be  assumed  that  this  is  true.  There  is  no  objection 
to  stating  the  same  offence  in  as  many  different  ways  as  may  be 
deemed  expedient.  But  the  rule  as  now  recognised  extends 
further  than  this,  and  different  misdemeanours,  it  is  said,  may  be 
joined  in  the  same  indictment  and  tried  at  the  same  time.  If 
there  could  be  but  one  punishment,  or  punishment  as  for  a  single 
misdemeanour  irrespective  of  the  number  of  offences  proved,  the 
Court  could  possibly  see  that  no  great  harm  could  come  to  the  ac- 
cused by  a  joinder  of  offences.  If  the  rule  has  this  limit,  then  there 
is  reason  for  the  limitation  as  found  in  the  books,  that  to  authorise 
a  joinder  of  different  offences,  they  must  be  of  the  same  grade, 
and  require  the  same  judgment.  If  judgments  may  be  distribu- 
tive and  cumulative,  it  is  difficult  to  see  why  there  should  not  be 
an  identity  as  to  their  character  and  extent  of  punishment. 
Statutes  have  been  deemed  necessary  to  permit  offences  of 
different  degrees,  and  requiring  different  punishments,  although 
relating  to  the  same  subject-matter  to  be  joined :  (1  Arch.  dim. 

(a)  Pages  676,  577. 

(b)  The  era  of  American  Independence.  Benjamin,  Q.G.  stated  that  the  American 
Courts  do  not  consider  the  decisions  of  onr  Courts  since  that  era  as  binding  autboriti* 
as  they  do  those  prior  to  that  era. 

(c)  It  is  conceived  that  was  so  at  the  time  of  the  passing  of  the  statute  of 
2  Geo.  2  (1729),  and  that  may  explain  a  single  maximum  sentence  and  the  absence 
of  any  allusion  to  several  counts  or  offences. 
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Pr.  94) Then  after  referring  to  the  American  cases  on  the  Rk. 
subject,  founded  on  the  decisions  of  our  Courts  prior  to  1775,  the  qbton  alias 
learned  judge  proceeded,  (p.  579):  "It  will  be  seen  that  now  arrant  Oabtbo. 

can  be  found  in  any  of  them  for  cumulative  punishments  upon  a   

conviction  for  several  offences  charged  in  a  single  indictment,  the  1880, 
aggregate  punishment  exceeding  that  prescribed  by  law  for  the  Indictment— 
grade  of  offences  charged.  The  rule  of  law  by  implication  calls  for  Several  counts 
a  single  judgment  for  all  the  offences  charged  in  the  indictment,  "^fjJJJJ^ 
and  of  which  the  accused  is  convicted.  It  requires  that  the 
offences  joined  shall  be  of  the  same  grade,  and  be  subject  to  the 
same  punishment ;  that  is,  not  only  punishment  the  same  in  kind, 
but  the  same  in  degree.  This  can  only  be  important  to  the  end 
that  a  single  judgment,  equally  applicable  to  each  of  the  offences, 
may  cover  all ;  and  a  sentence,  the  maximum  of  which  may  be 
lawfully  imposed  for  each.  If  several  judgments  may  be  given 
upon  a  single  indictment  before  a  conviotion  for  several  discon- 
nected offences,  and  the  punishments  may  be  successive  and 
cumulative,  there  is  no  good  reason  why  the  offences  joined  should 
be  of  the  same  grade  or  subject  to  the  same  punishment ;  for  the 
court  might  so  impose  the  sentences  for  the  respective  offences, 
that  each  could  be  fully  carried  out  without  interfering  with  the 
others.  A  prisoner  convicted  of  several  misdemeanours,  for 
which  different  penalties  were  prescribed,  might  be  flogged  for 
one,  fined  for  a  second,  and  imprisoned  for  a  third.  If  the  doctrine 
contended  for  by  the  prosecution  can  be  maintained,  the  qualifica- 
tion of  the  rule  that  the  joined  offences  must  be  equal  in  law, 
and  subject  to  the  same  punishment,  has  no  foundation 
in  principle,  and  must  fall.  If  as  has  been  done  in  some  cases, 
the  maximum  punishment  which  the  law  permits  for  the 
grade  and  character  of  offences  charged  is  distributed 
among  the  several  offences  of  which  the  prisoner  is  convicted, 
according  to  the  demerits  of  each,  the  aggregate  punishment 
not  being  in  excess  of  that  allowed  by  law  for  a  single  offence 
of  the  same  kind  and  degree,  there  would  probably  be  nothing 
illegal,  conceding  that  a  person  accused  of  crime  may  be  tried  upon 
one  indictment  for  several  and  distinct  offences  committed  at  dif- 
ferent times  The  practice  (p.  581 )  of  putting  a  man  on  trial 

for  distinct  offences  at  the  same  time  is  fraught  with  danger  to 
the  accused,  and  can  never  be  done  except  at  great  risk  of  doing 
injustice.  But  if  the  practice  should  be  regarded  as  so  firmly 
established,  that  it  cannot  be  reformed  except  by  the  Legislature, 
the  result  of  distinct  judgments  and  cumulative  punishments 
does  not  follow  legally,  logically,  or  necessarily.  Reference  will 
be  made  to  the  reported  decisions  in  England,  in  which  it  is 
claimed  that  the  foundation  was  laid,  not  only  for  the  joinder 
of  several  distinct  misdemeanours  in  one  indictment,  but  for 
cumulative  sentences  or  punishments.  But  it  is  quite  evident  that 
there  would  probably  be  no  precedents  of  cumulative  punishments 
each  to  the  full  measure  allowed  by  law,  for  in  England  the  punish- 
ment for  misdemeanour  is,  as  a  rule,  discretionary  with  the  court : 

G  G  2 
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Rro.      (1  Kussell  on  Crimes,  92  ;  1  Chitty's  Criminal  Law,  710.)  And  as 
Orton  aKas        court  could  on  a  conviction  for  one  or  more  misdemeanours 
Oa8tbo.  *  P*88  such  judgment  and  impose  such  punishment  as  it  should 

  deem  proper  and  apportioned  to  the  cause  or  crimes  charged, 

1880.      cumulative  sentences,  each  fully  exhausting  the  statutory  power 
Indictment—  °f  *ne  court  in  respect  to  a  single  offence,  could  not  be  imposed, 
Several  counts  as  there  is  no  such  limit ;  and  cases  in  England  within  this  rule 

Imntewxl1   wovld  give  no  colour  or  support  to  the  present  judgment  

**  a,ow"  Bex  v.  Wilkes  (a)  is  not  an  authority  for  joining  distinct  offences  in 
one  indictment.  It  is  an  authority  for  sentence  of  imprisonment 
upon  a  second  conviction  to  commence  at  the  expiration  of  an 
imprisonment  on  a  prior  conviction.  The  report  of  the  case 
shows  that  there  were  two  informations  for  libels ;  the  defendant 
was  convicted  of  both,  and  was  separately  sentenced  for  each. 
Gregory  v.  The  Queen  (15  Q.  B.  974)  was  error  from  a  con- 
viction upon  an  information  for  libel,  containing  four  counts,  and  the 
judgment  of  the  court,  sentencing  the  prisoner  to  be  imprisoned  for 
two  months  on  each  of  the  counts,  the  imprisonment  on  each  after 
the  first  to  be  computed  from  the  expiration  of  the  imprisonment 
on  the  next  preoeding  count.  The  third  count  was  held  defective, 
and  the  Court  adjudged  that  the  imprisonment  on  the  fourth 
count  was  not  thereby  invalidated  as  commencing  in  futuro,  but 
that  it  was  to  be  computed  from  the  expiration  of  the  imprison- 
ment on  the  second  count.  No  other  question  was  raised  or 
decided.  Whether  the  distributive  judgment  was  legal  was  not 
considered,  and  the  aggregate  punishment  was  not  in  excess  of 
that  which  might  have  been  inflicted  for  a  single  offence.  In 
Young  v.  Reg.  (3  Term  Rep.  98)  the  same  offence  was  stated 
differently  in  three  counts,  but  one  transaction  was  under 
investigation  on  the  trial,  and,  upon  a  general  verdict  of  guilty,  a 
single  sentence  was  passed  upon  the  prisoner.  It  was  objected 
as  error  that  distinct  offences  were  joined  in  the  same  indictment, 
and  Lord  Kenyon  said  'the  objection  would  be  well  founded  if 
the  judgment  on  each  count  was  different ;  but  he  said  in  this 
case  the  judgment  on  the  counts  is  the  same — a  misdemeanour 
is  charged  in  each.  Most  probably  the  charges  were  meant  to 
cover  the  same  facts ;  but,  if  not  so,  I  think  they  may  be  joined  in 
the  same  indictment/  The  case  gives  nocountenance  to  the  doctrine 
of  cumulative  punishments,  but  by  implication  is  adverse  to  it. 
....  We  (p.  585)  are  referred  to  the  responses  of  the  judges  of 
England  to  certain  questions  propounded  to  them  by  the  House 
of  Lords  in  the  case  of  O'Gonnell  (11  Clark  &  Finnelly,  155). 
The  verdict  in  that  case  was  general  upon  all  the  counts  of  the 
indictment,  and  a  like  general  judgment  passed  against  the 
accused  upon  the  verdict,  without  discrimination,  and  as  one 
judgment.  Some  of  the  counts  were  bad,  and  the  judgment  was 
reversed  for  that  reason.  The  contention  was  whether  the 
verdict  and  judgment  could  be  applied  to  the  good  counts,  and 
thus  sustained.    The  learned  judges  discussed  at  great  length 

(a)  4  Burmw'R  Reports,  2527 ;  4  Brown's  Parliamentary  Cases,  360. 
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the  practice  on  trials  of  indictments  for  felonies  and  mis-  Rx». 
demeanours,  and  the  rule  as  to  joinder  of  counts  for  distinct  qrton  a/*a« 
offences  on  the  two  classes  of  indictments,  but  still  nothing  was  Castbo. 

definitely  established  in  the  judgment  of  the  court,  or  can  be   

gathered  from  the  concurrent  opinions  of  the  judges,  which  will  188°- 

aid  us  in  deciding  upon  this  question.    It  would  be  difficult  to  indictment  

deduce  from  the  opinions  coUectively,  or  that  of  any  single  judge,  Several  counts 
that,  when  the  punishment  for  a  specific  offence  is  limited  by  ~^j%£g* 
statute,  and  not  by  the  discretion  of  the  Court,  and  a  conviction 
is  had  under  an  indictment  consisting  of  several  counts  for 
several  offences,  distinct  and  distributive  sentences  could  be 
imposed  for  the  different  convictions  under  the  respective  counts, 
which  would  aggregate  a  punishment  in  excess  of  that  prescribed 
and  limited  by  statute  for  a  single  offence ;  that  is,  that  the  several 
punishments  combined  could  be  in  excess  of  that  which  could, 
pursuant  to  statute,  be  imposed  upon  a  conviction  under  any  one 
of  the  counts.  The  real  question  considered,  and  in  respect  to 
which  these  opinions  must  be  read  and  interpreted,  was  whether 
the  verdict  and  judgment  could  be  applied  to  the  good  counts,  and 
thus  be  sustained.  There  was  clearly  no  excessive  punishment 
over  that  which  might  have  been  inflicted  upon  a  single  convic- 
tion on  any  one  of  the  counts.  It  may  be  conceded  that  expres- 
sions are  used  by  some  of  the  judges  authorising  an  inference  that 
the  punishment  in  the  aggregate  upon  several  counts  might  be 
in  excess  of  that  which  would  in  the  discretion  of  the  Court,  not 
which  could  by  law,  be  inflicted  upon  a  single  count  or  for  a  single 
offence.  But  it  is  not  so  said  in  terms,  and  certainly  is  not  and 
could  not  have  been  so  decided,  and  the  judges  were  not  called 
upon  to,  and  did  not,  answer  any  interrogatory  which  could  resolve 
the  question.  If  the  rule  prevails,  as  is  claimed  in  support  of  the 
judgment,  it  may  and  must  have  effect  in  all  courts  of  criminal 
jurisdiction,  whether  general  or  limited,  and  a  Court  of  Special 
Sessions,  held  by  a  single  justice  of  the  peace,  may  try  an 
individual  for  any  number  of  misdemeanours,  of  the  same 
grade  of  which  the  Court  has  cognizance,  at  the  same 
time,  and  upon  a  single  complaint,  and  upon  conviction 
impose  successive  and  cumulative  sentences  of  imprisonment,  and 
fine  to  the  full  extent  of  the  law  for  each  offence.  For  the  rule, 
if  it  exists,  is  part  of  the  general  law  of  general  application.  Beg. 
v.  Gutbush  (10  Cox  C.  C.,  p.  489)  is,  however,  adverse  to  the 
logical  sequence  of  the  rule  asserted,  for  there  the  cumulative 
sentences  were  sustained  on  what  Cockburn,  C.J.  termed 
"  some  degree  of  technical  straining  "  of  the  words  of  a  statute, 
but  for  which  the  prisoner  would  have  been  discharged  for  the 
invalidity  of  the  conviction  and  the  sentences.  This  is  very  good 
evidence,  "  that  the  common  law,  as  administered  in  England, 
does  not  authorise  several  convictions  and  cumulative  sentences. 
....  I  have  examined  with  some  care  the  cases  in  the  courts  of 
this  State  and  of  England,  and  I  find  no  authority  for  holding 
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Rbo.      that  the  common  law,  as  it  existed  in  England  in  April  1775  (a) 
Obion  alias  Penmts  cumulative  sentences  to  be  imposed  upon  convictions  for 
Castro.     several  distinct  misdemeanours  charged  in  different  counts  in  a 

  single  indictment,  in  the  aggregate  exceeding  the  punishment 

1880,      prescribed  by  law  as  the  extreme  of  punishment  for  a  single  mis- 
Indictment—  demeanour.  The  power  of  the  Court  was  exhausted  by  the  first  sen- 
sed/ counts  tence.  Any  judgment  in  excess  of  the  limit  was  without  jurisdiction. 
"sentences1   ^  judgment  to  the  extent  allowed  by  law  once  pronounced,  the 

fiower  of  the  Court  was  exhausted  in  respect  to  that  prosecution, 
f  the  punishment  for  the  offence  is  fixed  by  statute,  a  judgment 
in  excess  of  the  statutory  limit  is  void  for  the  excess  ....  No 
Court  can  give  a  judgment  not  authorised  by  law.  No  Court 
can  be  competent  to  pronounce  a  sentence  in  open  and  palpable 
violation  of  a  positive  statute.    Judgment  thus  given  is  simply 

void  No  precedent  has  been  found  for  the  practice.  The 

justification  is  to  be  found  probably  in  the  fact  that  great  wrongs 
had  been  perpetrated,  and  the  punishment  as  for  a  single  mis- 
demeanour was  deemed  entirely  inadequate  to  the  offence,  and 
the  public  mind  was  greatly  excited,  and  called  for  what  would 
be  thought  an  approximate  vindication  of  the  law,  and  an 
appropriate  punishment  of  the  offender.    But  the  remedy  was 
several  indictments,  if  the  offences  were  distinct.    Courts  can 
only  administer  the  laws  as  they  find  them  ;  and  it  is  far  better 
that  those  more  guilty  should  escape  than  that  the  law  should 
be  judicially  disregarded  or  violated.    A  greater  public  wrong 
would  be  committed,  one  more  lasting  in  its  injurious  effects, 
and  dangerous  to  civil  liberty  and  the  sacredness  of  law,  by 
punishing  a  man  against  or  without  that  law,  but  under  colour  of 
law  and  a  judicial  proceeding,  than  can  result  from  the  escape  of 
the  greatest  offender,  or  the  commission  of  the  greatest  crimes." 
Rapallo,  J.  concurred,  and  delivered  judgment  at  some  length  to 
the  same  effect :  (b)  "  The  question  is  whether  several  offences, 
each  amounting  to  a  misdemeanour  for  which  an  indictment 
could  be  framed,  may  be  charged  in  one  indictment  in  separate 
counts,  and  the  prisoner  put  upon  his  trial  for  all  the  alleged 
offences  at  the  same  time,  before  the  same  jury ;  and  if  the  jury 
give  a  general  verdict  of  guilty  on  all  or  several  of  the  counts, 
whether  the  court  has  power  to  pronounce  a  separate  sentence 
on  each  count  upon  which  the  prisoner  is  found  guilty,  and  thus 
aggregate  sentences  on  a  single  indictment  and  trial  to  an  extent 
far  in  excess  of  the  maximum  punishment  prescribed  by  statute 
for  the  grade  of  offence  for  which  the  prisoner  has  been  indicted 
and  tried.   The  generally  received  principle  (p.  595)  is  that  a  man 

shall  be  tried  for  only  one  crime  at  a  time  What  (p.  598)  is 

the  authority  upon  which  we  are  called  to  introduce  this  new  prac- 
tice ?  It  is  to  be  found  only  in  the  opinions  of  judges  of  courts  in 
England,  of  a  date  later  than  that  up  to  which  by  our  constitution 

(a)  The  dato  of  the  separation  from  this  country  ;  op  to  which  time  the  decisions 
of  our  Courts  were  authorities  binding, 
(c)  P  694. 
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we  accepted  the  common  law  of  England,  and,  unless  in  a  Rho. 
single  very  recent  case  in  which  the  question  was  not  raised  or  0  v- 
discussed,  or  any  reason  given  (the  Tichborne  case),  no  practical  ^^R0WS 

application  of  the  rule  appears  from  any  of  the  cases  cited  to  have   

been  made,  cumulating  sentences  on  separate  counts  to  an  extent  188°- 
greater  in  the  aggregate  than  could  have  been  inflicted  on  either  indictment— 

of  the  counts  alone  In  this  State  the  punishment  for  Several  counts 

misdemeanour  is  limited  by  statute.  The  statute  declares  that  —Several 
every  person  who  shall  be  convicted  of  any  misdemeanour  8entence8- 
shall  be  punished  by  imprisonment  not  exceeding  one 
year.  Clearly  there  is  nothing  in  this  provision  which 
points  to  more  than  one  conviction  or  punishment  on  any 
one  indictment  ....  all  that  the  Court  had  power  to  adjudge 
was  that  the  defendant  was  guilty  of  a  misdemeanour,  and  should 
receive  the  maximum  punishment  for  the  offence.  Otherwise  on 
conviction  for  misdemeanour  the  Court  might  impose  heavier 
sentences  than  for  the  most  aggravated  felonies.  ...  I  am  of 
opinion  that  on  any  indictment  for  misdemeanour,  no  matter  how 
many  counts  it  may  contain,  the  power  of  the  Court  is  restricted 
to  the  maximum  punishment  allowed  by  statute  for  the  highest 
offence  charged  in  the  indictment,  and  that  separate  and  cumula- 
tive punishments  can  only  be  secured  by  separate  indictments 
and  trials  for  each  offence.  The  power  of  the  Court  was  exhausted 
when  it  had  imposed  the  first  sentence,  and  it  then  ceased  to  be 
competent  to  render  any  further  judgment  in  the  case."  The 
other  five  judges  concurred,  and  the  judgment  was  reversed. 
[Jambs,  L.J.  observed  that  this  appeared  to  be  the  first  case  in 
which  these  views  had  been  judicially  expressed  as  to  cumulative 
sentences  on  separate  counts  exceeding  a  statutory  maximum.] 
It  is  conceived  that  the  decision  in  that  case  was  quite  in  accord- 
ance with  the  principles  of  our  law,  though  no  case  which  distinctly 
raised  the  question  has  occurred,  and  that  of  itself  affords  an 
argument  that  the  course  here  taken,  as  it  is  novel,  is  erroneous 
and  not  warranted  by  law.  [Bbamwell,  L.J. — The  contention 
founded  on  that  case  is  contrary  to  the  opinion  of  the  judges  in 
O'ConnelVs  case.]  Not,  it  is  conceived,  to  the  decision  in  that 
case,  nor  indeed  to  any  considered  judicial  opinion  of  the  judges. 
It  is  certainly  opposed  to  some  dicta  of  individual  judges,  such 
dicta  being  neither  unanimous  nor  necessary  to  the  decision  of 
the  case. 

The  Attorney- General  (Sir  H.  James)  (with  him  the  Solicitor '- 
General  (Sir  F.  Herschell),  A.  L.  Smith  and  Poland,  for  the  Crown), 
said  he  hardly  thought  it  necessary  to  address  the  Court  in  sup- 
port of  the  judgment.  [James,  L.J.  said  he  need  only  address 
himself  to  the  contention  founded  on  the  decision  in  the  American 
case  that  cumulative  sentences  could  not  be  given  on  different 
counts  charging  different  offences — misdemeanours — in  the  same 
indictment  if  they  exceed  in  the  aggregate  the  maximum  amount 
of  punishment.]  The  Attorney -General  said  the  decision  in  that 
case  appeared  partly  to  have  rested  on  American  law  and  partly 
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R».      on  a  misconception  of  English  law,  and  that  it  was  inconsistent  with 
Owow  alias       opinion  of  the  Judges  in  (fOonnelVs  case  (ubi  swp.),  especially 
Oastro.     that  of  Patteson,  J.    A  series  of  authorities  show  that  consecutive 

  sentences  are  allowed  in  misdemeanours.    It  was  so  in  the  case  of 

1880,  Wilkes  (a)  as  in  the  case  of  Williams  (6),  and,  though  these  were 
Indictment—  cases  of  separate  indictments,  the  principle  is  the  same  in  Robin- 
Sa*r<£°°^  son'*  CQ&e  (c)  9  all  the  judges  said  in  &OonnelVs  case  that  the 
prisoner  should  have  been  sentenced  to  consecutive  sentences 
for  the  maximum  duration  of  one  year  on  separate  counts.  As 
to  the  aggregate  amount  of  the  consecutive  sentences  exceeding 
the  maximum,  the  statute  of  7  &  8  Geo.  4,  c.  10,  allowed  it  in 
cases  of  felony;  and  in  the  case  of  Cutbush  (d)  it  was  said  by  the 
Court  that  previous  to  the  statute  the  law  was  so  in  cases  of 
misdemeanour. 

Benjamin  in  reply,  for  the  prisoner. — It  could  not  have  been 
the  law  before  the  statute  as  to  misdemeanour,  for  it  certainly 
was  not  so  at  common  law.  No  authority  has  been  or  could 
be  cited  to  show  that  it  was  so.  [The  Attorney -General  (Sir  H. 
James)  stated,  on  the  authority  of  Mr.  Avory,  Clerk  of  Arraigns 
at  the  Central  Criminal  Court,  that  in  1859  Bramwell,  B.  sentenced 
a  man  on  more  than  one  count  to  the  maximum  sentence  for  the 
offence,  indecent  assault.  Brett,  L.  J.  stated  that  he  remembered 
taking  the  same  course.]  It  does  not  appear  that  in  these  cases 
there  was  a  statutory  maximum,  and,  at  all  events,  these  oases 
were  not  discussed ;  and  the  question  has  never  until  now  been 
directly  raised  for  decision. 

At  the  close  of  the  argument 

The  Court  at  once  proceeded  to  pronounce  judgment  for  the 
Crown. 

Jambs,  L.J. — I  am  of  opinion  that  this  writ  of  error  was  impro- 
vidently  issued.  The  power  in  question  has  been  decided  to  exist 
by  a  current  of  authority  and  a  course  of  practice  which  it  is  not 
open  to  any  person  in  this  country  to  question.  The  law  is,  and 
always  has  been,  that  counts  for  several  misdemeanours  may  be 
joined  in  one  indictment  as  it  is  called — that  is  to  say,  may  be  the 
subject  of  several  distinct  counts  or  charges,  put  together  in  one 
piece  of  parchment,  but  each  count  being  in  law  a  distinct  charge  or 
indictment,  upon  which  the  party  ought  to  be  tried  and  con- 
victed or  acquitted  as  the  case  may  be.  A  practice  has  pre- 
vailed in  cases  of  felonies,  by  which  the  judges,  in  the  exercise 
of  their  power  of  regulating  the  proceedings  before  them, 
thought  it  right  in  capital  cases — in  times  when  nearly  all 
crimes  were  capital — that  a  party  should  not  be  tried  for  more 
than  one  felony  at  the  same  time,  in  order  that  he  might  not 
be  embarrassed  or  prejudiced  by  evidence  as  to  other  offences,  (e) 
No  such    rule  (e)  prevailed  with  regard  to  trials  for  mis- 

(a)  4  Burr.  2527.         (6)  1  Leach  C.  0.  536.         (c)  Moody  C.  C.  41*. 
(cf)  10  CoxC  C,  489. 
f#0  That  is  (it  is  presumed)  the  rule  against  joinder  of  counts.   See  R.  t.  Gotuk 
(1M.&R.74). 
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demeanour,  though  in  a  proper  case,  if  the  judge  saw  that  Rao- 
there  would  be  prejudice  to  the  prisoner,  he  could  call  on  the  qbton  alias 
prosecutor  to  elect  on  which  count  to  proceed.    But  these  were  Castko. 

mere  matters  of  judicial  discretion,  for  the  exercise  of  which  in   

no  case  could  a  writ  of  error  be  brought.  Such  being  the  law  188°* 
that  a  party  might  be  tried  at  the  same  time,  for  several  misdemea-  Indictment— 
nours,  the  subject  of  several  charges  on  several  distinct  counts,  Several  counts 
there  is  in  my  mind  no  possible  or  reasonable  distinction  to  be  Teiuen^ 
drawn  between  a  trial  and  conviction  on  several  counts  or  charges 
in  one  indictment,  and  several  trials  and  convictions  on  several 
indictments  one  after  another.  In  the  case  of  Bex  v.  Wilkes  (a)  it 
was  certainly  settled  distinctly  that  for  several  misdemeanours, 
the  subject  no  doubt  of  several  indictments,  one  tried  after  the 
other,  and  on  which  the  sentences  were  pronounced  imme- 
diately, one  after  the  other  by  the  House  of  Lords,  on 
the  advice  of  all  the  Judges  that  one  sentence  of  imprison- 
ment could  be  passed  to  take  effect  after  the  expiration  of 
imprisonment  for  another.  So  the  law  was  laid  down  and  from 
that  time  to  the  present  it  has  remained  unquestioned,  and  no  judge 
has  ever  in  this  country  expressed  the  slightest  doubt  of  that 
being  the  common  law  of  England.  It  is  too  late  now,  after  the 
lapse  of  more  than  a  century,  to  attempt  to  dispute  the  law 
so  laid  down  and  acted  upon  in  hundreds  and  thousands  of 
instances.  That  law  does  not  seem  to  have  been  questioned 
even  in  the  case  in  the  New  York  Court  of  Appeal  to  which  we 
have  been  referred  as  establishing  this  exception  from  a  restriction 
on  the  law  so  laid  down.  And  we  are  told  that  this  was  the 
case  on  the  authority  of  which  the  late  Attorney- General  was 
induced  to  issue  his  fiat  for  the  writ  of  error  in  the  case  now 
before  us.  In  that  case  it  is  laid  down  that  the  law  does  not 
permit  cumulative  sentences  to  be  imposed  on  conviction  for 
several  misdemeanours  charged  in  different  counts  in  a  single 
indictment,  in  the  aggregate  exceeding  the  punishment  prescribed 
by  law  as  the  extreme  limit  of  the  punishment  for  the  single 
misdemeanour.  It  is  conceded  that  there  is  no  suoh  decision  to 
be  found  in  any  case  in  the  English  law  books,  and  indeed  it  is 
to  be  inferred  that  there  is  no  such  doctrine  laid  down  in  any 
case  even  in  any  of  the  United  States  which  have  adopted  the 
English  common  law.  Then  are  we  to  follow  that  court  and  say 
that  this  restriction  was  properly  laid  down  on  what  up  to  that 
time  had  always  been  laid  down  generally  and  without  any 
qualification?  I  have  always  felt  unfeigned  respect  for  the 
decisions  of  the  courts  in  America,  which  have  dealt  with  matters 
of  law  common  to  their  jurisprudence  and  ours.  But  I  am 
bound  to  say  that  I  am  startled  by  the  mode  in  which  these 
judges  dealt  with  the  question,  both  with  reference  to  authority 
and  principle.  The  judges  seem  to  have  thought  it  sufficient  to 
say,  and  this  indeed  is  their  ratio  decidendi,  "  It  is  true  that  no 

(a)  4  Brown's  Parliamentary  Oases,  860  ;  4  Burr.  2527. 
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Rw.  such  distinction  can  be  found  in  the  English  courts,  or  in  the 
on  aUaa  ®n^'8^  text  writer8  \  but  then  the  contrary  has  never  been  laid 
j&TBo.     down.    What  we  have  got  to  decide  is  what  the  common  law  was 

  in  1775 — what  it  was  then — and  we  cannot  accept  anything  said  or 

18*0,  done  by  any  court  in  England  since  then  inconsistent  with  the  law 
ictment—  which  has  prevailed  in  our  courts.  If  it  is  the  law  in  England 
comua  we  will  not  allow  the  practice  of  our  courts  to  be  superseded." 
»1«!n^  And  so,  that  they  thought  sufficient  to  get  rid  of  the  decision  in 
the  Tichborne  case,  (a)  although  it  was  a  decision  of  the  Court  of 
Queen's  Bench — they  got  rid  of  it  as  not  binding  on  them,  and 
said  that  it  is  of  no  authority.  But  the  decision  in  the  American 
case  is  not  binding  upon  us.  It  was  a  decision  of  three  judges  (b) 
overruling  the  opinion  of  three  others  in  the  court  below,  and 
the  utmost  that  it  comes  to  is  that  the  contrary  has  never  been 
distinctly  laid  down  in  any  English  court,  and  that  the  question 
has  never  been  argued  until  now.  (c)  But  what  is  the  principle 
of  the  decision  ?  On  what  ground  does  the  distinction  it  sets  up 
rest  ?  I  am  unable  to  understand  what  is  the  principle ;  and  at  all 
events  that  suggested  in  argument  was  startling  if  not  shocking. 
The  proposition  was  this :  that  if  a  man  commits  an  offence  of 
so  grave  a  character  that  the  utmost  punishment  allowed  by 
law  for  the  offence  was,  in  the  judgment  of  the  Court,  too 
light,  (d)  he  is  to  be  free  to  commit  any  number  of  similar 
offences  with  absolute  immunity  if  he  is  tried  before,  and  with 
comparative  impunity  if  his  trial  is  postponed  until  he  has 
fulfilled  his  sentence  under  the  first,  thus  giving  him  the 
chance  of  escape,  which  lapse  of  time  will  always  give. 
To  my  mind,  such  a  proposition  is  startling,  as  no  authority 
for  it  is  to  be  found  in  English  law,  and  there  is  to  my 
mind  no  foundation  for  it  in  law.  Indeed,  the  Court  in  their 
judgment  seem  to  have  proceeded  on  a  view  quite  inconsistent 
with  our  law  as  to  the  impropriety  of  joining  different  offences  in 
one  indictment.  That  seems  to  have  been  the  governing 
motive  of  their  decision — the  view  which  led  them  to  the  dis- 
covery, as  they  conceived,  of  this  restriction  or  qualification  upon 
the  law  laid  down  in  Wilkes's  case.  But  the  real  point  on  which 
the  writ  of  error  was  obtained  was  that  the  sentence  was  bad 
because  it  did  not  begin  with  a  sentence  of  imprisonment  at 
common  law,  and  that  the  sentence  of  penal  servitude  was  not 
by  way  of  addition  to  that  sentence  of  imprisonment.  But  that, 
by  the  statute,  is  only  to  be  if  imprisonment  is  adjudged ;  and  it 

(a)  It  was  hardly  a  decision.  The  question  was  not  raised ;  and,  as  it  was  not 
raised,  was  not  discussed  or  decided. 

(o)  Benjamin,  Q.C.  interposed  to  state  that  this  was  an  error,  that  it  was  the  judgment 
of  seven  judges — six  present,  and,  as  the  report  stated,  all  concurring,  the  Chief 
Justice,  who  was  absent,  also  concurring. 

(c)  It  is  believed  that  in  no  instance  until  this,  ever  since  the  statute  of  Geo.  2, 
passed  in  1729,  had  a  sentence  exceeding  seven  years  been  passed  for  perjury. 

(d)  Mellor,  J ,  in  passing  the  sentence,  had  said  that  the  punishment  imposed  by 
the  statute  was  too  light,  and  that  the  Legislature,  in  passing  the  statute,  had  not 
contemplated  such  a  case ;  whioh  hardly  afforded  a  reason  for  exceeding  it,  and  at  the 
time  it  passed  different  offences  could  not  be  joined  in  one  indictment. 
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is  not  necessary  that  it  should  be,  and  no  injustice  is  done  by  its  Rbo. 
not  being  so,  nor  by  not  going  through  the  form  of  imposing  a  0l|T01J''  ajias 
day's  imprisonment  as  a  preliminary  to  the  next  sentence  of  Oabtbo. 

penal  servitude.     That  disposes  of  that  point,  and  it  is  not   

necessary  to  resort  to  the  statutory  power  of  amending  the 
judgment.    Then  it  is  said,  that  in  truth  and  in  substance  all  jnjfctmeta-- 
these  perjuries  were  in  reality  only  one,  and  that  a  sentence  of  Several  counts 
fourteen  years'  penal  servitude  has  been  awarded  for  what  was    —  Several 
in  substance  a  single  perjury.    It  is  said  there  was  one  fraud,  8entences- 
one  imposture,  in  pretending  to  be  Tichborne,  and  that  any 
number  of  perjuries  committed  on  any  number  of  occasions,  in 
any  number  of  suits,  in  any  number  of  oaths,  all  constitute  only 
one  single  perjury  and  one  single  offence.    To  my  mind  it  is 
only  necessary  to  state  the  proposition  to  dispose  of  it.    It  is 
monstrous  to  suppose  that  the  law  allows  any  number  of  perjuries 
to  be  committed,  with  only  one  punishment,  merely  because  they 
were  committed  in  furtherance  of  one  scheme  of  fraud.  There 
is  nothing  else  left  in  the  case,  and  I  am  therefore  clearly  of 
opinion  that  there  is  no  error  in  the  record,  and  that  the  judg- 
ment must  be  affirmed. 

Bramwell,  L.J. — I  am  of  the  same  opinion,  and  really  I  have 
had  great  doubt  whether  I  ought  to  do  more  than  simply  to 
express  it.  I  am  quite  certain  that  the  writ  of  error  was  not 
allowed  by  the  late  Attorney-General  without  due  care,  and  I 
think  indeed  it  was  more  than  warranted  by  the  case  in  the 
American  Court.  But  the  case  is  as  clear  as  any  that  could  come 
before  a  court  of  justice.  As  I  understand  it,  the  first  point 
made  was  that,  if  a  man  brings  a  suit,  or  several  suits,  with  a 
view  to  establish  his  right  to  certain  property,  he  may  commit 
any  number  of  perjuries  for  th&t  purpose,  on  any  number  of  occa- 
sions, and  that  they  will  constitute  a  single  offence  of  perjury,' 
because  the  substance  of  them  is  that  he  is  the  person  entitled  to 
the  property.  But  that  the  argument  has  actually  been  addressed 
to  us,  I  should  not  have  supposed  it  possible  that  it  could 
be  addressed  to  any  court.  It  was  admitted  that  if  the  party 
made  any  false  statement  on  oath,  he  might  be  indicted  and 
convicted ;  but  then  it  was  said  he  had  power  to  swear  as 
many  more  falsehoods  as  he  pleased  with  impunity.  It  was 
said  that  it  would  be  monstrous  that  he  should  be  punished 
twice  over  under  these  circumstances.  To  my  mind  it  would  be 
monstrous  if  he  could  not  be.  And  if  he  persisted  in  his  offence 
by  committing  another  perjury,  I  think  he  ought  to  be  punished 
over  again,  and  more  punished  than  on  the  former  occasion. 
So  much  for  the  first  point.  Then  the  next  point  was  that,  as  the 
statute  says  that  a  person  guilty  of  perjury  shall  be  subject  to  seven 
years  penal  servitude,  he  cannot  have  more  than  that  accorded  to 
him  for  any  number  of  perjuries — in  distinct  proceedings — that  he 
acquires  a  sort  of  status  of  impunity,  so  that  no  amount  of  perjury 
will  subject  him  to  any  further  punishment.  The  whole  of 
that  argument  was  founded  on  this,  that  the  statutes  say  that  the 
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R».      person  convicted  of  perjury  shall  be  subject  to  penal  servitude  for  not 
Oaton*  aUas  exceeding  seven  years.    But  the  same  argument  might  be  used 
Oastbo.     as  to  every  offence — it  may  be  said  "  he  has  done  it,  and  that 
— -      he  may  do  it  again."    What  the  statute  means  is  that  whenever 

  the  offence  is  committed  the  person  convicted  of  it  shall  be  sub- 

IntKctment—  jected  to  this  sentence.  Then  as  to  the  next  point,  that  the 
SevaraliMunu  prisoner  has  been  sentenced  simply  to  seven  years'  penal  servitude, 
9erUence8t  whereas  it  ought  to  have  been  by  way  of  addition  to  a  sentence  of 
imprisonment.  I  doubt  whether  he  could  make  that  a  ground  of 
error,  even  supposing  that  he  ought  to  have  been  so  sentenced. 
I  know  that  a  man  who  was  sentenced  to  be  transported  brought 
a  writ  of  error,  upon  the  ground  that  he  ought  to  have  been 
sentenced  to  be  hanged.  But  that  was  different.  He  had 
a  right  to  say  that  the  wrong  sentence  had  been  passed  upon 
him,  a  sentence  not  warranted  by  law.  But  the  prisoner  here 
could  not  say  that.  He  could  not  say  that  he  had  had  wrong 
done  to  him.  The  utmost  he  could  say  was  that  he  had  not  had 
enough  of  right  done  to  him.  And  I  doubt  whether  a  writ  of 
error  would  lie  under  those  circumstances.  But  it  is  not  neces- 
sary to  decide  that,  for  there  is  nothing  in  the  objection.  The 
words  of  the  statute  are  that  the  sentence  of  penal  servitude  shall 
be  over  and  besides  any  other  punishment  which  shall  be  adjudged 
upon  him,  which  supposes  that  the  court  may  or  may  not 
adjudge  imprisonment,  and,  unless  it  is  so  adjudged,  the 
sentence  of  penal  servitude  is  not  in  addition  to  it,  nor 
indeed  can  be.  There  is  nothing  therefore  in  the  objection. 
Then  as  to  the  point  on  which  the  writ  of  error  was  allowed — 
that  is,  that  there  cannot  be  cumulative  punishments  on  two 
offences,  on  different  counts  of  an  indictment  for  misde- 
meanours. The  effect  of  the  objeotion  is  that  the  judge  cannot 
sentence  a  person  upon  one  count  to  a  punishment  of  a  certain 
duration,  and  then  on  another  count  for  a  different  offence  to 
another  punishment  beginning  at  the  expiration  of  the  first. 
It  could  not  of  course  be  so  in  cases  of  capital  offences  in  which 
the  sentence  on  the  first  would  be  quod  suspendatur.  But 
the  law  is  different  in  cases  of  misdemeanour,  as  appears  from 
the  case  of  Wilkes  and  other  authorities.  It  was  said  indeed 
that  there  may  be  consecutive  sentences  on  different  counts,  so 
that  the  maximum  is  not  exceeded — that  is,  that  in  this  case 
there  may  have  been  a  sentence  of  two  years'  imprisonment  on 
the  first  count,  and  seven  years'  penal  servitude  on  the  second,  to 
commence  on  the  expiration  of  the  imprisonment,  or  five  years' 
penal  servitude  on  the  first  count,  and  five  years  on  the 
second,  to  commence  from  the  expiration  of  the  second  year  of 
the  first  term.  But  at  common  law  there  was  no  limit  to  the 
duration  of  imprisonment  (except  that  there  was  a  general 
principle  laid  down  in  Magna  Charta,  and  recognised  in  the 
Bill  of  Bights,  that  punishments  must  not  be  excessive),  so  that 
at  common  law  the  difficulty  would  not  arise ;  and  at  common 
law  there  might  be  imprisonment  for  seven  years  on  one  count 
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and  seven  years  further  on  a  second,  to  take  effect  at  the  end  of  Rro. 
the  first  term.    But  it  is  said  that  this  cannot  be  done  in  the  0^l'  ^ 
present  case  because  of  the  statute,  which  enacts  that  the  judge  Castro.™ 

may  inflict  a  sentence  not  exceeding  seven  years ;  so  that  though   

there  could  be  twenty  counts  on  twenty  different  offences,  each  188°- 
deserving  of  seven  years'  penal  servitude,  still  he  could  only  indictment— 
have  penal  servitude  for  seven  years.  For  this,  however,  no  Several  wants 
authority  was  cited  except  the  American  case,  which  is  contrary 
to  all  our  authorities,  and  shows  that  the  judges  did  not  under-  8 
stand  the  practice  of  our  law.  What  would  be  the  consequences 
if  such  were  the  law  ?  Suppose  a  man  were  to  commit  two 
offences,  each  of  whioh  deserved  penal  servitude  for  seven  years, 
how  is  he  to  be  dealt  with  ?  Is  the  Crown  to  wait  until  he  has 
suffered  his  sentence  for  the  first  before  prosecuting  him  for  the 
second  ?  That  is  preposterous.  Or  is  the  Grown  to  prosecute 
him  upon  two  separate  indictments,  and  is  judgment  to  be 
respited  on  the  second  until  the  sentence  has  been  suffered  under 
the  first?  Or  is  not  the  Grown  to  take  the  reasonable  and 
convenient  course  of  prosecuting  him  by  one  indictment  on  two 
counts  and  sentencing  him  on  both?  Why  should  it  be 
that  being  found  guilty  on  one  or  two  counts,  of  two  offences,  he 
should  be  punished  only  for  one  ?  It  is  utterly  unreasonable. 
I  am  of  opinion  that  it  is  not  so  either  in  law  or  reason,  and  that 
all  the  authorities  are  opposed  to  it,  and  that  consequently  the 
judgment  must  be  affirmed. 

Bbett,  L.J. — The  argument  for  the  prisoner  made  so  little 
impression  upon  me  that  I  was  quite  prepared  at  its  close 
to  pronounce  judgment  for  the  Crown.  It  is  remarkable 
that  these  objections  were  never  brought  forward  before 
during  the  six  years  that  have  elapsed  since  the  trial,  and 
that  they  are  now  brought  forward  for  the  first  time.  As  to  the 
objection  that  the  sentence  of  penal  servitude  ought  to  have 
been  by  way  of  addition  to  one  of  imprisonment,  here  it  would 
not  be  material,  for  it  might  be  amended  under  the  statute ;  but 
I  am  of  opinion  that  the  enactment  is  only  enabling,  and  that 
while  it  gives  the  judge  the  power  of  imposing  imprisonment  as 
well  as  penal  servitude,  yet  there  is  no  obligation  to  do  so.  It 
is  only  if  imprisonment  is  adjudged  that  penal  servitude  is  to 
be  additional,  and  it  may  be  in  substitution  for  it.  It  has 
been  said  that  on  the  trial  of  two  other  persons  for  perjury  (a) 
I  imposed  a  sentence  of  imprisonment  preliminary  to  the  sentence 
of  penal  servitude;  but  that  was  I  have  no  doubt  only  as  a 
precaution,  and  not  on  any  particular  construction  of  the  statute, 
and  I  am  clearly  of  opinion  that  there  is  nothing  in  the  objection. 
Then  as  to  the  main  objection,  it  was  argued  that  there  were  not 
really  two  offences,  but  only  one.  It  is  unnecessary  to  consider 
whether  there  can  be  two  perjuries  on  the  same  oath,  for  here 
there  are  two  counts  on  two  oaths  taken  before  different  tribunals 
and  on  different  occasions.    It  is  impossible  to  say  that  on  such  a 

(a)  Reg.     Luxe,  and  Reg.  Brown. 
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Rio.      case  there  are  not  separate  perjuries  and  two  offences.    It  was 
Omox  alias  ^S6^  ^at  if  they  are  put  into  one  indictment  they  are  to  be 
Castro.     treated  as  one  offence,  and  that  the  rule  in  Wilkes'  case  only 

  applied  to  cases  of  different  indictments — that  is,  that  separate 

1880.      counts,  charging  several  offences,  are  not  equivalent  to  several 
Indictment—  indictments.    But  during  the  last  three  centuries  the  contrary 
Several  counts  has  been  held,  that  where  separate  offences  are  charged  in  the 
"sen^ncu1    same  indictment  they  are  equivalent  to  separate  indictments.  It 
ence8'    wa8  ttey  COuld  not  be  joined  in  felony,  but  they  can  be 

joined,  and  it  is  not  an  objection  on  writ  of  error.  Then  it  was 
said  that  the  sentence  could  not  be  inflicted  under  the  statute, 
because  the  indictment  did  not  end  contra  formam  statuti;  but  the 
sentence  is  not  part  of  the  indictment  which  states  only  the 
offence.  Then  on  an  indictment  containing  more  than  one  count, 
can  the  punishment  on  one  of  them  be  postponed  until  the 
expiration  of'  the  punishment  on  the  other  ?  That  seems  to  have 
been  decided  in  Wilkes'  case  and  other  cases  that  have  been 
cited.  The  judges  in  Wilkes9  case  were  asked  whether  a 
judgment  of  imprisonment,  to  commence  after  the  termination  of 
an  imprisonment  to  which  he  is  already  subjected,  is  good  in  law, 
a  question  which,  it  will  be  observed,  had  no  reference  to  whether 
there  was  one  indictment  or  two,  but  was  quite  general  in  its 
terms,  and  the  judges  answered  it  in  terms  quite  as  general,  for 
their  answer  was  "  that  a  judgment  of  imprisonment  against  a 
defendant  may  commence  after  the  expiration  of  an  imprisonment 
to  which  he  has  been  before  sentenced  for  another  offence." 
Ever  since  then  that  has  been  taken  to  be  the  law,  and  that 
quite  irrespective  of  the  question  whether  the  charges  are  in  one 
indictment  or  two.  Not  only  was  that  the  answer  of  the  judges, 
but  it  has  been  so  interpreted  ever  since.  It  is  not  a  question  of 
"cumulative"  punishments— *  the  use  of  that  expression  is  incor- 
rect. It  is  not  so  put  in  the  answer  of  the  judges  in  the  case  of 
Wilkes.  The  question  was,  whether  the  operation  of  a  sentence 
could  be  postponed  until  after  the  expiration  of  a  previous  sen- 
tence. The  judges  gave  indeed  one  limitation;  they  limited  the 
postponement  of  the  second  sentence  to  the  case  of  another 
sentence  in  existence  up  to  the  time  to  which  the  second  is 
postponed — that  is,  that  the  second  sentence  must  take  effect 
before  the  final  dismissal  of  the  party,  but  that,  with  that 
limitation,  it  may  be  postponed.  The  cases  of  Robinson  and 
Gregory  are  to  the  same  effect.  There  are,  therefore,  authorities 
to  show  that  it  may  be  done,  either  on  one  indictment  or  several. 
Then  as  to  the  objection  that  the  aggregate  of  the  punishments 
must  not  exceed  the  maximum,  the  statute  of  7  &  8  Geo.  4  gave 
the  power  in  cases  of  felony,  and  the  proper  inference  from  that 
is  that  it  was  not  required  in  cases  of  misdemeanour.  It  was 
passed  long  after  the  case  of  Wilkes,  and  I  should  infer  that  the 
Legislature  thought  the  law  was  already  settled  by  that  case  as  to 
misdemeanour.  In  support  of  that  view  there  is  the  dictum  of 
Blackburn,  J.  in  the  case  of  Cutbush  (ubi  sup.)  that  the  law  was 
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so  already  in  oases  of  misdemeanour.     The  statute  expressly  Rm. 
authorises  cumulative  sentences,  even  exceeding  the  maximum,  0rto*'  ^iVm 
and  it  affords  a  strong  argument  against  the  present  contention.     c astro. 

As  to  the  American  case,  I  was  anxious  to  ascertain  on  what   

ground  or  reason  it  rested.    The  proposition  is  that  if  a  sentence  1880, 
for  one  of  several  offences  may  commence  at  the  expiration  of  the  indictment— 
punishment  for  another,  the  two  together  shall  not  exceed  the  Several  counts 
maximum  punishment  for  either.    There  is  no  reason,  however,  "^^^ 
given  for  the  proposition.    The  statute  in  the  present  case 
provides  that  the  judge  before  whom  any  person  is  convicted  of 
perjury,  may  sentence  him  to  penal  servitude  for  seven  years — 
that  is,  for  any  perjury  for  which  he  is  convicted,  so  that  if  there 
are  two  perjuries  he  can  be  sentenced  to  seven  years'  penal 
servitude  for  each.    I  declare  I  can  discover  no  reason  wny  it 
should  not  be,  and  therefore,  on  the  whole,  I  concur  in  the 
opinion  that  the  case  is  clear,  and  that  there  is  no  error  in  this 
record,  and  that  consequently  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  1. 
(Before  Kelly,  C.B.,  Lush,  Denman,  Lopes,  and  Bowen,  J  J.) 

Reg.  v.  Roadley.  (a) 

Indecent  assault — Child  of  tender  years — Consent — Direction  to 

jury — Practice. 

On  the  trial  of  an  indictment  for  an  indecent  assault  upon  a  little 
girl  only  seven  years  of  age,  the  child  was  examined  as  a  witness. 
The  prisoner's  counsel  jiroposed  to  address  the  jury  on  the  consent 
of  the  child  to  the  assault.  The  Chairman  refused  to  allow  him 
to  do  so,  ruling  that  a  child  of  seven  years  old  might  submit,  but 
could  not  give  consent  to  the  assault.  The  prisoner  was 
convicted. 

Held,  that  the  conviction  must  be  quashed. 

AT  the  Easter  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Leicester  held  on  the  6th  day  of  April  1880,  in  the 
castle  of  Leicester,  in  and  for  the  said  county,  the  following  case 

(a)  Reported  by  J.  Thompson,  Esq. ,  Barrister-at-Law. 


464 


CRIMINAL  LAW  CA8E& 


Rw».      was  reserved  for  the  opinion  of  the  High  Court  of  Justice  by  fife 
RoiJDLBT     Henry  St.  John  Halford,  Bart.,  deputy-chairman  of  the  mii 
—  "  county. 

1*80.         Edward  Roadley  (aged  twenty)  was  indicted  for  assaulting 
Indecentassault  Sarah  Ann  Burton,  a  child  of  seven  years  old. 
—Child  of  ten-    According  to  the  evidence  given  at  the  trial,  the  mother  of  the 
der  yean.       child  noticing  that  she  had  a  disoharge  from  her  private  parts, 

took  her  to  a  surgeon  for  advice,  who  treated  the  case  as  one  of 

gonorrhoea. 

In  consequence  of  this,  inquiries  were  made,  and  the  child 
stated  at  the  trial  that  she  and  another  child  of  a  like  age  had 
been  accustomed  to  ride  with  the  prisoner  in  his  milk  cart,  and 
that  on  one  occasion  she  and  the  prisoner  got  out  of  the  cart  and 
went  into  a  yard,  that  there  the  prisoner  undid  his  trousers,  and 
lifted  up  her  clothes,  putting  his  private  parts  against  her  own. 

The  prisoner,  on  being  examined  by  a  surgeon,  was  found  to  bo 
diseased,  and  in  such  a  state  that  contact  with  his  person  might 
have  infected  the  child  in  the  manner  described  by  the  surgeon. 
There  was  no  sign  of  penetration  or  of  violence. 

The  prisoner  was  defended  by  counsel,  who  proposed  to  addren 
the  jury  on  the  question  of  the  child's  consent  to  the  prisoner's 
act. 

The  Chairman,  however,  refused  to  allow  the  question  of  oon- 
sent  to  be  put  to  the  jury,  ruling  that  a  child  of  seven  yean 
old  might  submit,  but  is  incapable  of  giving  consent  in  such  a 
case. 

The  prisoner  was  convicted,  and  sentenced  to  twelve  months' 
imprisonment,  with  hard  labour.  He  is  now  undergoing  his 
sentence. 

The  question  reserved  for  the  Court  is  the  correctness  or  other- 
wise of  the  chairman's  ruling  in  the  case. 

H.  St.  John  Halfobd. 

Hensman  appeared  for  the  prisoner. 
Prosser  for  the  prosecution. 

Denman,  J. — Is  not  this  case  concluded  by  the  decision  of  this 
Court  in  Reg.  v.  Read  and  others  (1  Den.  C.  Cas.  377;  3  Cox  C. 
Cas.  266)  ? 

Lush,  J. — The  ruling  of  the  chairman  cannot  be  supported. 

By  the  Court  : 

Conviction  quashed,  (a) 

(a)  In  Reg.  v.  Read  and  others  the  assault  was  upon  a  girl  nine  yean  old,  and  th§ 
jury  found  a  verdict  of  "Guilty,  tho  child  being  an  assenting  party,  bat  thai  fstm 
her  tender  years  she  did  not  know  what  she  was  about/'  This  was  obviously  ai 
imperfect  verdict,  and  upon  the  argument  of  the  case  there  was  much  interlocutory 
discussion  as  to  tho  meaning  of  the  verdict.  Alderson,  B.  said :  "  The  jury  sum 
that  she  was  an  actual  consenting  party,  but  that  she  could  not  by  law  uumwt 
because  of  her  tender  years."  Coleridge,  J.  said :  "  Here  it  is  stated  that  then  w* 
a  connection,  and  that  the  girl  consented.  They  say  that  she  gave  all  the  oonfleot  M 
it  that  so  young  a  person  could  give."  Lord  Denman,  G.J. :  "  The*  jury  have  fond 
that  tho  girl  gave  her  assent ;  we  cannot  tell  whether  this  wore  really  so  or  not,  bet 
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We  mutt  take  the  verdiot  as  we  find  it.   Very  possibly  the  jury  would  have  been  Reg. 
warranted  hi  finding  the  prisoners  guilty  generally.  Bat  it  has  been  solemnly  decided  v. 
that,  if  the  girl  assents,  the  act  is  not  an  assault.  The  case  is  not  stated  satisfactorily.  Roadlbt. 

We  are  asked  to  determine  whether  this  girl  1  actually  did  give  such  assent  as  to   

invalidate  the  conviction.'  How  can  we  determine  that  ?   It  was  one  of  the  questions  1880. 

for  the  jury."    In  Reg.  v.  Johnson  (L.  ft  0.  682 ;  10  Oox  Or.  Oas.  114),  where   

the  jury  returned  a  verdict  of  guilty,  bat  stated  that  the  girl  consented  to  the  Indecent 
indecent  assault,  the  conviction  was  quashed.   But  in  Reg.  v.  Lock  (L.  Rep.  2  assault — Child 
Or.  Cas.  Res.  10 ;  12  Oox  Cr.  Oas.  244),  where  the  prisoner  was  indicted  for  indecently     0f  tender 
assaulting  two  boys,  the  jury  returned  a  verdiot  of  guilty,  stating  that  they  did  so  years. 
being  of  opinion  that  the  boys  merely  submitted  to  the  act  of  the  defendant  not 
knowing  the  nature  of  such  act   The  verdict  of  guilty  was  upheld  by  this  Oourt. 
Kelly,  O.B.  said :  "  The  question  is  whether  suoh  an  act  as  that  of  the  prisoner  done 
to  a  person  who  does  not  actively  consent,  but  merely  submits  to  the  aot  under 
circumstances  in  whioh  he  cannot  exercise  his  will  either  one  way  or  the  other  does 

not,  even  in  the  absence  of  fraud,  amount  to  an  assault   I  think  it  does  

Though  there  was  submission  on  the  part  of  the  children,  I  do  not  think  there  was 
any  consent  for  they  were  so  wholly  ignorant  of  the  nature  of  the  act  done  as  to  be 
incapable  of  exercising  their  will  one  way  or  the  other."  Brett,  J.  said :  11  Still,  if 
they  had  in  faot  consented  to  what  was  done,  their  ignorance  of  its  immorality 

would  not  make  it  an  assault  The  question  left  to  the  jury  was  in  substance  a 

direction  that  if  the  boys  merely  submitted  to  what  was  done  (and  if  they  merely  did 
this,  the  prisoner  must  have  known  that  it  was  so),  it  was  an  assault ;  but  if  there 
was  consent,  it  was  no  assault  Now,  if  a  child  does  merely  submit  to  what  is  done  to 
it  by  an  adult,  and  the  adult  know  this,  that  is  an  assault  The  direction  of  the 
learned  judge  and  the  finding  of  the  jury  were  therefore  both  right." 

There  does  not  seem  to  be  any  reported  case  in  which  the  girl  assaulted  was  so 
young,  viz.,  seven  years  old,  as  in  the  present  case  (Reg.  v.  Roadley).  The  assault 
must  be  proved  in  every  case  to  have  been  against  the  will  of  the  child,  and  though 
in  point  of  fact  the  child  may  be  incapable  of  giving  her  consent,  the  presiding 
judge  cannot  withdraw  the  question  of  consent  from  the  jury  if  raised ;  but  if  the 
jury  consider  the  child  incapable  of  giving  consent,  they  may,  as  in  Reg.  v.  Lock,  find 
the  prisoner  guilty. 
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HIGH  COURT  OF  JUSTICE. 
EXCHEQUER  DIVISION. 
February  12,  1880. 
(Before  Fitzgsrald  and  Dowse,  BB.) 
Countess  Of  Kingston  and  another  v.  O'Neill. 

Trespass  in  pursuit  of  game — 27      28  Vict.  c.  67 — Evidence 

necessary  to  sustain  conviction. 

A  person  trespassing  on  the  lands  of  another,  having  with  him 
greyhounds  and  beating  bushes  where  hares  were  wont  to  frequent, 
should  not  on  evidence  of  those  facts  alone,  be  convicted  under  the 
provisions  of  27  Sf  28  Vict.  c.  67,  of  trespass  in  pursuit  of 
game. 

CASE  stated  by  magistrates  at  petty  sessions  for  the  opinion 
of  the  Court. 

The  facts  as  appeared  in  the  case  were  as  follows : — The  defen- 
dant, with  greyhounds,  was  found  on  the  lands  of  the  com- 
plainants, by  caretakers  of  the  estate  beating  for  hares  as  the 
witnesses  believed.  He  was  summoned  for  that  he  did,  on 
Sunday,  the  19th  of  October,  1879,  at  Gurrane,  in  the  county 
Cork,  unlawfully  enter  upon  the  lands  of  complainants,  and  with 
greyhounds  and  other  dogs  trespass  in  the  pursuit  of  game. 

Witnesses  for  the  defendant  alleged  that  he  was  only  beat- 
ing for  rabbits.  Certain  objections  were  raised  by  the  defendant 
in  the  Court  below.  First,  That  the  summons  did  not  disclose  a 
legal  offence  under  the  27  &  28  Vict.  c.  67 ;  secondly,  that  there 
was  no  evidence  of  the  title  of  the  complainants  as  landlords  to 
the  lands  trespassed  on,  beyond  the  receipt  by  them  from  the 
tenant  of  the  rent  reserved  under  the  lease  of  the  lands,  which 
it  was  alleged  was  not  sufficient ;  thirdly,  it  was  objected  that  as 
the  27  &  28  Vict.  c.  67,  was  a  penal  statute,  it  should  be  strictly 
read,  and  that  the  reservation  of  the  game  to  the  complainants  in 
the  lease  was  insufficient  to  give  them  a  right  to  sue  under  the 
said  Act  as  constructive  occupiers,  because  the  said  reservation 
clause  did  not  contain  the  word  "  exclusively,"  or  any  other  words 
equivalent  thereto,  so  as  to  vest  the  sole  right  in  the  game  in 
them.    And  also  that  the  subsequent  clause  in  the  said  lease, 

(a)  Reported  by  Omil  R.  Roghb,  Esq.,  Barriater-at-Law. 
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reserving  a  limited  right  of  entry  on  the  lands  to  the  lessor  for 
the  purpose  of  hunting,  &c,  was  a  qualification  of  the  previous 
clause  reserving  all  the  property  in  the  game  to  the  lessor,  and 
left  the  occupying  tenant  still  having  a  concurrent  interest  therein. 

The  magistrates  overruled  these  objections,  and  convicted  the 
defendant  of  trespass  in  pursuit  of  game,  and  fined  him  40*.,  or 
in  default  onl  month's  imprisonment. 

Shannon,  for  the  appellant,  objected  that  in  addition  to  the 
objections  taken  below,  there  was  no  evidence  of  any  offence 
within  the  statute:  {Bead  v.  Phelps,  15  East,  271 ;  Rex  v.  Orice, 
7  Car.  &  P.  803 ;  Beg.  v.  Merry,  2  Cox  C.  C.  240. 

Munro,  Q.C.  and  Drummond,  contra. — This  objection  was  not 
made  below.  The  Court  cannot  entertain  it,  but  can  only  decide 
questions  of  law  arising  on  the  facts  as  stated  by  the  justices  : 
(Knight  v.  Halliwell,  L.  Rep.  9  Q.  B.  412.) 

Fitzgerald,  B. — Upon  the  trial  of  this  case  before  the  magis- 
trates three  objections  were  taken  on  behalf  of  the  defendant. 
The  first  was  that  the  summons  which  alleged  that  the  defendant 
had  trespassed  on  the  lands  of  the  complainant  in  pursuit  of  game, 
did  not  show  any  offence  under  the  statute  of  27  &  28  Vict.  c.  67. 
The  two  others  were,  that  there  was  no  evidence  of  two  other 
matters  necessary  to  constitute  the  offence  under  the  statute. 
The  first  and  third  objections  were  not  insisted  on  in  the 
argument  before  us.  It  was,  however,  insisted  on  that  there  was 
no  evidence  of  the  facts  alleged  to  have  been  committed  by  the 
summons,  which  facts  were,  no  doubt,  necessary,  to  constitute  the 
offence,  the  first  objection  being  that  alone  they  were  not  sufficient. 
It  was  insisted  on  by  the  counsel  for  the  complainants  that  this 
objection  was  not  taken  before  the  magistrates,  and  in  form  it 
certainly  was  flot  taken ;  but  we  have  only  to  consider  whether 
the  question  involved  in  it  is  reserved  for  us  by  the  case  stated, 
and  of  that  I  have  no  doubt.  There  can  be  no  doubt  that  the 
case  purports  to  state  the  whole  evidence  before  the  magistrates, 
it  states  three  conclusions  to  which  they  had  come  on  that  evidence. 
The  first  is,  that  the  facts  (being  those  which  are  stated  in  the 
summons)  that  the  defendant  trespassed  on  the  lands  of  the 
complainants  in  pursuit  of  game  were  proved,  the  other  two 
being  that  there  was  sufficient  evidence  of  the  matters  mentioned 
in  the  second  and  third  objections.  And  it  then  in  effect  reserves 
for  us  the  question  whether  they  were  right  in  coming  to  these 
conclusions.  I  am  of  opinion  that  they  were  wrong  in  concluding 
that  there  was  legal  evidence  of  the  defendant  being  on  the 
complainant's  land  in  pursuit  of  game.  There  was  clear  evidence 
that  he  was  on  the  land  of  the  complainants  as  a  trespasser. 
The  only  other  evidence  on  this  head  was  that  hares  had 
frequently  been  seen  on  the  lands ;  that  when  the  defendant  was 
seen  on  the  lands  he  had  two  greyhounds  (which  are  no  doubt 
proper  animals  for  pursuing  hares)  with  him,  and  that  when  he 
was  spoken  to  by  the  complainant's  caretaker,  he  and  some  men 
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CouniM  or  who  accompanied  him  went  away  withoot  giving  any  answer.  No 
Kn*£,°31  evidence  was  given  of  any  other  act  done  by  him  or  by  the  grey- 
0*Nbll.    hounds.    I  am  of  opinion  that  there  was  no  legal  evidence  of  the 

  intent  to  search  for  or  pnrsae  game,  however  I  may  suspect,  or 

1880.  even  believe,  as  the  caretaker  did,  that  the  defendant  came  there 
Trespass  in  for  that  purpose.  I  think,  therefore,  the  conviction  was  wrong, 
ptcrwij  of  Dowsi,  d. — There  is  only  one  point  in  this  case  upon  which 
ffam€m  we  are  obliged  to  express  an  opinion.  I  am  inclined  to  think 
that  Mr.  Shannon's  argument  is  not  well  founded  upon  the 
other  points,  but  I  do  not  wish  to  be  understood  as  giving  any 
opinion  upon  them.  I  agree  there  was  no  evidence  upon  which 
a  conviction  could  be  properly  had.  I  treat  this  case  as  if  I 
were  trying  it  with  a  jury.  When  a  judge  is  assisted  by  a  jury, 
it  is  often  difficult  for  him  to  draw  a  distinction  between  what  is 
sufficient  evidence  and  what  is  not,  but  he  is  forced  to  come  to 
some  conclusion,  and  when  the  facts  proved  are  as  consistent 
with  the  innocence  as  with  the  guilt  of  the  accused,  the  party 
on  trial  is  entitled  to  be  acquitted.  In  civil  proceedings  the 
judge  should  not  send  the  case  to  the  jury  unless  there  is 
evidence  from  which  they  may  legitimately  draw  the  inference 
which  the  plaintiff  asks  to  have  drawn.  If  I  were  trying  this 
man  for  penalties  I  would  hold  there  was  no  evidence  proper  to 
be  submitted  to  a  jury.  My  suspicions  regarding  his  guilt  are 
very  strong,  but  a  jury  are  not  entitled  to  act  on  mere  suspicion 
or  belief ;  they  must  act  on  evidence.  The  words  of  the 
27  &  28  Vict.  c.  67,  s.  1,  are  "  That  any  person  who  shall  enter 
or  be  upon  the  said  land  in  search  of  or  in  pursuit  of  game 
without  the  consent  of  such  landlord  or  lessor,  shall  be  deemed 
a  trespasser."  For  my  present  purpose,  I  take  no  distinction 
between  the  words  in  search  of  and  in  pursuit  of  game.  The 
evidence  is,  he  was  on  the  lands  with  greyhounds.  A  witness 
says  he  believes  the  defendant  was  beating  for  hares.  There  is 
nothing  in  this  or  anything  else  proved  beyond  suspicion,  which 
should  not  be  acted  on  in  a  court  of  law.  I  believe  nobody 
would  think  of  acting  on  it  in  any  other  case  except  the  case  of 
an  alleged  trespass  in  pursuit  of  game.  In  these  cases  it  is  said 
the  man  was  there  with  greyhounds,  and  what  else  was  he  doing 
than  looking  for  game  ?  My  answer  is,  I  do  not  know,  whatever 
I  may  suspect.  It  is  of  the  utmost  importance  in  all  cases  to 
proceed  on  well  settled  principles  of  law,  and  not  to  give  more 

Protection  to  hares  and  other  ferce  naturce  than  is  given  to 
orses,  cows,  and  other  domesticated  animals.  There  is  nothing 
unlawful  in  having  a  greyhound  even  on  a  Sunday,  and  a  grey- 
hound can  catch  rabbits  as  well  as  hares,  and  it  is  conceded  that 
rabbits  are  not  game.  If  the  prosecutor  had  waited  he  might 
have  caught  the  defendant  doing  something,  but  as  matters  stand 
it  is  all  speculation;  and  a  defendant  cannot  be  convicted  on 
speculation  without  any  evidence  of  an  unequivocal  act. 

Conviction  quashed  without  costs. 
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HIGH  COURT  OF  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Nov.  4  and  11,  1880. 
(Before  May,  C.J.,  O'Brien  and  Fitzgerald,  JJ.) 

Robertson  v.  Macdonagh.  (a) 

Fee  paid  to  barrister  to  defend  a  prisoner  in  a  criminal  case — 
Neglect  of  barrister  to  appear  at  trial — Special  contract. 

A  statement  of  claim  for  damages  set  forth  that  the  plaintiff,  being 
returned  for  trial  on  a  criminal  charge,  entered  into  a  special 
contract  with  the  defendant,  who  was  a  barrister  and  Queen's 
counsel,  to  defend  him  at  the  trial,  and  attend  on  each  day  of 
the  plaintiff's  trial,  and  the  defendant  was  paid  a  special  fee, 
larger  than  the  ordinary  fee,  or  honorarium,  paid  to  counsel  for 
so  attending,  yet  that  the  defendant  neglected  to  attend  the  trial 
after  the  first  day  of  the  trial,  by  reason  whereof  the  plaintiff 
was  convicted,  and  suffered  damage ;  on  demurrer  it  was  held 
that  the  claim  was  bad,  as  no  valid  contract  can  be  entered  into 
between  counsel  and  client. 

THIS  was  a  demurrer  to  a  statement  of  claim,  claiming 
10,000J.  damages,  against  the  defendant,  who  was  a  barrister 
and  Queen's  counsel  practising  at  the  Irish  bar.  The  plaintiff  was 
a  carrier  of  goods  carrying  on  his  trade  at  Bachelors'  Walk,  in 
the  City  of  Dublin,  but  at  present  confined  as  a  prisoner  for  a 
term  unexpired  of  eighteen  months,  pronounced  against  him  on 
a  charge  of  conspiracy  at  the  Commission  of  Oyer  and  Terminer 
held  in  June,  1880,  in  Dublin.  The  plaintiff  claimed  damages  for 
breach  of  contract  under  the  following  circumstances:  The 
plaintiff  was  returned  for  trial  by  certain  magistrates  having 

{urisdiction  in  that  behalf  on  a  certain  criminal  charge  to  be 
leard  at  the  Commission  of  Oyer  and  Terminer,  to  be  h olden  at 
Green-street  in  Dublin  on  the  8th  day  of  June,  1880,  which  trial 
subsequently  and  at  the  said  sitting  came  on  to  be  heard  upon 
the  14th,  15th,  and  16th  days  of  June,  and  ended  in  a  verdict 
against  the  plaintiff.    A  special  contract  was  entered  into  by  the 

(a)  Reported  by  Cecil  R.  Roche,  Esq.,  Barnster-at-L&w. 


470 


CRIMINAL  LAW  CASES. 


Maodonaoh. 

1880. 

Retainer  of 
counsel  to 
defend  on 
special 
contract. 


Robertson  defendant  with  plaintiff  to  attend  as  counsel  for  the  plaintiff 
throughout  the  trial  on  receiving  a  special  fee  on  his  brief  of 
fifty  guineas  and  refreshers  of  twenty-five  guineas,  and  con- 
sultation fees  of  five  guineas.  But  the  defendant  refused  to 
attend  on  the  second  or  any  subsequent  day.  The  defendant 
demurred  to  this  statement  of  claim.  The  statement  of  claim  is 
sufficiently  set  forth  in  the  judgment  of  the  Court. 

Bewley  (with  him  Walker,  Q.C.)  in  support  of  the  demurrer. — 
The  relation  of  counsel  and  client  renders  the  parties  mutually 
incapable  of  making  a  contract  of  hiring  and  service  concerning 
advocacy  in  litigation :  (Kennedy  v.  Broun,  18  C.  B.  N.  S.  677.) 
In  this  case  all  the  authorities  are  collected  on  this  point.  They 
cited  Swinfen  v.  Lord  Ohelmsford  (5  EL  &  N.  890).  In  Turner 
v.  Philipps  (1  Peake  N.  P.  C.  122),  an  action  having  been 
brought  to  recover  back  a  fee  for  the  non-attendance  of  counsel, 
Lord  Kenyon  recommended  the  parties  to  settle,  on  the  ground 
that  the  fee  was  a  gratuity,  and  his  advice  was  adopted- 
Blackstone,  in  3  Comm.  28,  says:  "It  is  established  with  us 
that  a  counsel  can  maintain  no  action  for  his  fees,  which  are  given 
not  as  locatio  vel  conductio,  but  as  quiddam  honorarium,  not  as  a 
salary  or  hire,  but  as  a  mere  gratuity  which  a  counsellor  cannot 
demand  without  doing  wrong  to  his  reputation,  as  is  also  laid 
down  with  regard  to  advocates  at  civil  law."  In  support  of  this 
proposition,  he  refers  to  Sir  John  Davy's  Reports  Preface  : 
(Mingay  v.  Hammond,  Cro.  Jac.  482 ;  Mostyn  v.  Mostyn,  L.  Rep. 
5  Ch.  App.  457.) 

Philipv  Keogh  (with  him  Porter,  Q.C.)  contra,  in  support  of 
the  pleading  demurred  to. — Although,  as  a  general  rule,  an  action 
does  not  lie  against  a  counsel  for  not  performing  services,  yet 
this  is  different  in  case  of  a  special  contract :  (Hobart  v.  Butler, 
9  Ir.  C.  L.  R.  157;  Veitch  v.  Russell,  1  Car.  &  M.  862,  and  3 
Q.  B.  928.)  This  distinguishes  this  case  from  Kennedy  v.  Broun, 
and  that  class  of  cases  including  Mulligan  v.  M'Donagh  (5 
Ir.  Jur.  N.  S.  101)  against  the  same  defendant  as  in  the  present 
case.  Besides,  in  this  case  the  relation  was  between  an  advocate 
and  a  person  under  a  criminal  charge.  This  relation  is  stronger 
than  that  of  an  ordinary  client  and  barrister,  and  imposes  a 
greater  obligation  on  the  advocate  to  attend  to  the  interests  of 
the  client. 

Our.  adv.  vult. 


May,  C.J. — The  action  in  this  case  is  brought  for  breach  of 
contract.  The  defendant  is  an  eminent  Queen's  counsel  of  the 
Irish  bar.  The  6th  paragraph  of  the  statement  of  claim  states 
that  the  plaintiff  was  returned  for  trial  on  a  criminal  charge  at 
the  Commission  of  Oyer  and  Terminer,  to  be  held  in  Green-street, 
in  Dublin,  which  trial  was  accordingly  held  on  the  14th,  15th, 
and  16th  days  of  June,  1880,  and  resulted  in  the  conviction  of 
the  plaintiff.  The  7th  paragraph  of  the  statement  of  claim  is  as 
follows :  "  The  plaintiff,  by  a  special  and  express  contract  with 
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the  defendant,  agreed  that  if  the  defendant  would  promise  and  Robertson 
agree  to  attend  and  assist,  with  the  aid  of  two  other  counsel,  in  MA0D^Jf AOH 

the  defence  of  the  plaintiff  upon  and  during  the  continuance  of  *   

the  said  trial,  he  would  pay  to  the  defendant,  instead  of  an  1880. 
ordinary  honorarium  or  fee,  a  special  fee  to  be  named  by  the  fa^^of 
defendant;  and  the  defendant  thereupon  agreed  with  the  plaintiff  cowuSto 
that  if  he  the  defendant  should  be  paid  as  a  special  fee,  instead  defend  on 
of  an  honorarium  or  ordinary  fee,  a  sum  of  50  guineas  with  his  SSH^vL 
brief,  and  that  if  he  should  be  paid  a  sum  of  25  guineas 
for  each  day  after  the  first  day  of  the  trial,  during  which,  or  any 
part  of  which,  it  should  continue  at  hearing,  by  way  of  refresher, 
instead  of  the  usual  or  accustomed  honorarium  or  fee  of  2 
guineas,  and  that  if  he  should  be  paid  a  sum  of  5Z.  5s.  instead 
of  the  usual  or  accustomed  honorarium  of  21.  2*.  for  his 
attendance  and  advice  upon  said  consultation  prior  to  or  during 
the  said  trial  with  the  said  other  counsel  as  he  the  defendant 
should  direct  and  require,  he  the  defendant  would  attend  through- 
out said  trial  with  all  due  and  reasonable  diligence,  and  without 
wilful  or  unreasonable  absence,  to  defend  the  plaintiff  throughout 
the  said  trial,  and  the  plaintiff  thereupon,  and  upon  the  faith  of 
the  said  promise,  paid  to  the  defendant  52/.  10*.  on  his  brief, 
and  delivered  his  brief  to  him,  and  the  defendant,  on  the  said 
terms,  received  the  said  brief,  and  accepted  the  said  money,  and 
the  plaintiff,  in  further  pursuance  of  the  said  agreement,  paid  to 
the  defendant,  and  the  defendant  accepted  from  the  plaintiff, 
three  several  sums  of  5Z.  5s.  for  three  consultations  which  were 
directed  by  the  defendant  to  be  held  with  the  said  other  counsel, 
and  which  were  the  only  consultations  by  him  directed  to  be 
held,  and  the  said  sums  were  accepted  by  the  defendant  under 
the  terms  and  in  pursuance  of  the  said  contract,  and  the  plaintiff 
says  that  the  said  trial  commenced  during  the  said  sittings  upon 
the  14th  day  of  June  last,  and  continued  as  above  mentioned 
upon  the  15th  and  16th  days  of  June  last.  And  the  plaintiff 
says  that,  although  all  things  were  done,  all  times  elapsed  and 
conditions  were  fulfilled  necessary  to  entitle  the  plaintiff  to  have 
the  said  agreement  fulfilled  by  the  defendant,  and  although  the 
defendant  was  offered  and  tendered  the  said  special  sum  named 
by  him  of  25  guineas  to  attend  upon  the  second  day  of  the 
said  trial,  yet  the  defendant  refused  to  attend  upon  the  second 
day  or  any  subsequent  day  of  the  trial  without  any  reasonable 
cause  in  that  behalf,  whereby  the  plaintiff  was  greatly  injured/1 
The  8th  is  substantially  co  the  same  effect,  omitting  the 
statement  as  to  the  consultation  fee,  and  as  to  the  amount  of 
the  fees  being  named  by  the  defendant,  and  also  the  statement 
that  the  defendant  refused  to  appear  on  the  second  day  of  the  trial 
t€  without  reasonable  cause."  To  these  paragraphs  the  defendant 
has  demurred  generally.  For  the  purposes  of  the  argument,  it 
must  be  assumed  that  the  defendant  did  enter  into  the  agreement 
mentioned  in  the  7th  paragraph,  and  also  that  in  breach  of  such 
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day  of  the  trial  without  reasonable  cause  for  so  refusing.  The 
contract  in  fact  and  the  breach  being  thus  admitted,  the  defen- 
dant nevertheless  contends  that  the  7th  paragraph  of  the 
statement  of  claim  discloses  no  valid  cause  of  action  against 
him,  inasmuch  as  it  appears  that  the  contract  alleged  was  for 
service  to  be  rendered  by  the  defendant,  as  the  advocate  of  the 
plaintiff  in  a  court  of  justice.  The  plaintiff's  counsel  admitted, 
as  they  necessarily  were  obliged  to  admit,  that  in  an  ordinary  case 
arising  between  client  and  counsel,  the  counsel  could  not  maintain 
an  action  against  his  client,  for  remuneration  for  his  services  as  an 
advocate,  nor,  on  the  other  hand,  could  a  client  sue  his  counsel 
for  the  non-performance  of  his  duties  as  advocate,  or  for  negligence 
in  the  performance  of  such  duties.  But  they  contend  that  the 
case  disclosed  by  the  7th  paragraph  was  an  exceptional  case  not 
falling  within  the  general  rule  of  law,  it  being  therein  stated 
there  was  a  special  and  express  agreement  between  the  plaintiff 
and  defendant,  that  the  latter  should  name  his  own  fee,  that  such 
fee  should  be  a  special  fee  in  lieu  of  an  ordinary  honorarium  or 
fee,  and  also  that  he  should  receive  certain  special  fees  for 
refreshers  and  consultations  exceeding  the  ordinary  fees,  and  that 
the  defendant,  in  consideration  of  the  premises  agreed  to  attend 
throughout  the  trial  without  unreasonable  absence;  and  the 
plaintiff's  counsel  relied  on  certain  passages  in  the  judgment  of 
the  late  Chief  Baron  Pigott  in  Hobart  v.  Butler  and  other  dicta  to 
a  similar  effect  found  in  the  reports.  The  whole  doctrine 
on  this  subject,  and  all  the  authorities  to  be  found  bearing 
upon  it,  either  in  the  civil  law  or  in  English  law,  were 
elaborately  discussed  in  the  celebrated  case  of  Kennedy  v. 
Broun,  reported  13  C.  B.,  N.  S.  677,  and  in  which  an  able  and 
exhaustive  judgment  was  pronounced  by  Erie,  C.J.  The  facts  of 
that  case  were  not  identical  with  those  of  the  present  case.  But 
the  principles  laid  down  by  the  Court  were  of  general  application. 
The  Chief  Justice  says,  at  page  727:  "We  consider  that  a 
promise  by  a  client  to  pay  money  to  a  counsel  for  his  advocacy, 
whether  made  before,  during,  or  after  the  litigation  had  no 
binding  effect,  and  furthermore,  that  the  relation  of  counsel  and 
client  renders  the  parties  mutually  incapable  of  making  any 
contract  of  hiring  and  service  concerning  advocacy  in  litigation." 
For  authority  in  support  of  these  propositions,  we  place  reliance 
on  the  fact  that  in  all  the  records  of  our  law,  from  the  earliest 
time  until  now,  there  is  no  trace  whatever  either  that  an  advocate 
has  ever  maintained  a  suit  against  his  client  for  his  fees  in 
litigation,  nor  a  client  against  an  advocate  for  breach  of  contract 
to  advocate/1  The  Court  then  proceeded  to  review  ail  the 
authorities,  including  the  passages  and  dicta  referred  to  by  the 
plaintiff's  counsel  in  the  present  case,  but,  as  the  result  of  such 
examination,  came  to  the  conclusion  stated  in  the  commencement 
of  the  judgment,  concluding  by  a  very  eloquent  and  admirable 
exposition  of  the  duties  and  the  position  of  an  advocate,  showing 
how  inconsistent  with  a  due  discharge  of  such  duties  and  with 
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the  integrity  and  dignity  of  an  advocate  would  be  the  existence  of  Bowbwon 
any  contract  of  hiring  to  be  entered  into  by  him  with  his  client,  m^mwaoh. 

We  conceive  that  the  true  principle  governing  cases  of  this   

nature  is  laid  down  in  that  case,  namely,  an  ^advocate  and  his  188°- 
client  are  legally  mutually  incapable  of  entering  into  contracts  /^owur  0j 
of  hiring  with  respect  to  advocacy  in  litigation,  and  that  this    counsel  to 
incapacity  is  reciprocal :  no  legal  contract  existing  between  the    defend  on 
parties,  neither  can  sue  the  other  for  breach  of  its  supposed  SSraet. 
terms.    Whether  the  advocate  sues  the  client,  as  in  Kennedy  v. 
Broun,  for  non-payment  of  the  promised  fee,  or  the  client  sues  the 
advocate  for  the  non-performance  of  the  promised  advocacy,  the 
same  principle  applies,  and  neither  can  succeed.    The  Court  of 
Common  Pleas,  in  the  case  referred  to,  considered  that  no  dis- 
tinction was  created  by  an  express  or  specific  contract  or 
agreement  between  the  parties,  the  principle  laid  down  being 
absolute,  and  completely  excluding  any  contract  either  express 
or  implied  between  the  parties.     We  entirely  concur  in  that 
view.    The  rule  we  consider  an  absolute  rule,  and  that  it  is 
wholly  immaterial  whether  the  fee  or  honorarium  was  named  by 
the  counsel  or  the  client,  or  whether  the  duties  were  to  be 
performed  in  an  ordinary  or  an  exceptional  court.    No  contract 
in  point  of  law  can  exist  between  the  parties  under  the  circum- 
stances disclosed  in  the  present  case,  and  therefore  the  demurrer 
to  the  seventh  count  must  be  allowed.    It  follows  a  fortiori  that 
the  demurrer  taken  to  the  8th  paragraph,  which  is  the  same  as  the 
7th,  except  that  it  omits  some  special  circumstances  alleged  in 
the  7th  paragraph,  should  also  be  allowed. 


Judgment  for  defendant 
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HIGH  COURT  OF  JUSTICE. 

QU  BEN'S  BENCH  DIVISION. 

November  29  and  December  4,  1880. 

(Before  May,  C.J.,  O'Brien,  Fitzgerald,  and  Barry,  JJ.) 

Reg.  at  the  Prosecution  of  the  Right  Hon.  Hugh  Law,  Her 
Majesty's  Attorney  General  in  Ireland,  v.  Charles  Stewart 
Parnell,  M.P.,  and  Others,  (a) 

Attachment — Hostile  criticism  in  public  newspapers  on  conduct  of 
persons  against  whom  a  criminal  information  for  conspiracy 
was  pending — Persistence  of  accused  persons  in  the  agitation 
for  which  the  informations  had  been  exhibited — Matters  of 


Informations  for  conspiracy  having  been  exhibited  against  certain 
persons  in  exciting  tenants  not  to  pay  rent,  and  inciting  persons 
not  to  deal  with  tenants  who  had  paid  rents,  and  divers  similar 
offences,  a  public  newspaper  commented  on  the  conduct  of  the 
traversers  and  their  party,  in  keeping  up  the  agitation  which 
formed  the  subject-matter  of  the  accusation  against  them,  by  such 
means  as  public  meetings,  speeches,  fyc.  On  motion  for  attach- 
ment  against  the  proprietors  of  the  newspaper  in  question,  it  was 
held  that  an  attachment  should  issue  to  prevent  the  neiospaper 
from  criticising  the  conduct  of  the  traversers,  but  costs  were 
refused  (dissentiente  O'Brien  J.)  on  the  ground  of  the  conduct  of 
traversers  having  given  provocation  by  reason  of  their  persisting 
in  the  agitation  of  which  they  had  been  accused. 

IN  this  case  informations  had  been  exhibited  by  the  Attorney- 
General  against  Charles  Stewart  Parnell,  M.P.,  Patrick  Egan, 
and  several  other  persons  for  conspiracy  in  inducing  tenants  not 
to  pay  rent,  and  in  inducing  other  persons  not  to  deal  with,  or 
have  any  communication  with  tenants  who  paid  their  rents,  and 
several  similar  offences.  This  was  a  motion  for  an  order  that  a 
writ  of  attachment  do  forthwith  issue  to  attach  James  P.  Maunsell 
and  George  Tickell,  proprietors  of  the  Dublin  Evening  Mail,  and 
the  printer  and  publisher  of  that  journal  for  contempt  of  conrt  in 
printing  and  publishing  in  the  following  copies  of  the  Dublin 


(a)  Reported  by  Cecil  R.  Roche,  Esq.,  Barrister- at- Law. 
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Evening  Mail,  viz.,  that  of  the  3rd,  the  4th,  the  6th,  the  15th,  and  R». 
the  18th  day  of  November,  1880,  respectively,  articles  and  letters  Pabn1^  and 
calculated  to  prejudice,  prevent,  and  interfere  with  the  fair  trial  Othkrs, 

of  this  information,  and  also  to  influence  the  jurors,  who  in  all   

likelihood  would  be  empanelled  to  try  this  cause,  and  also  to  1880, 
prejudice  the  case  of  the  defendants  before  their  defence  should  Restraining 
be  stated  or  put  forward.  ^^JS?1" 

The  facts  of  the  case,  as  appeared  from  the  affidavits,  were  as  "^trial 
follows :  The  Dublin  Evening  Mail  is  an  evening  newspaper, 
circulating  in  Dublin,  and  to  a  great  extent  amongst  the  jurors 
who  will  have  to  try  the  information.  It  is  a  journal  which  advo- 
cates what  is  known  as  the  landlord  interest  in  Ireland,  and 
five  of  the  defendants  are  Members  of  Parliament,  who  are  known 
to  advocate  considerable  changes  in  the  law  of  landlord  and 
tenant  in  Ireland,  which  changes  many  landlords  in  Ireland  are 
alleged  to  consider  to  be  calculated  to  injure  their  interests.  The 
articles  complained  of  were  all  published  subsequent  to  the  filing 
of  the  informations.  The  first,  which  was  published  on  November 
3rd,  was  as  follows,  the  heading  of  the  article  being  "  The 
Prosecutions  " : 

What  the  traversers  in  the  forthcoming  State  trials  are  charged  with  is,  that  they 
seek  to  effect  their  objects  by  unlawful  and  unallowable  means,  by  means  which  in- 
volve cruel  sufferings  on  the  part  of  their  fellow  citizens,  and  remove  the  securities 
of  life  and  property.  Mr.  Parnell  and  his  fellow  traversers  would  be  quite  within 
their  right  if  they  recommended  the  Irish  tenants  to  form  themselves  into  organiza- 
tions, not  to  take  or  keep  farms  too  highly  rented.  Such  associations  would  be  as 
legal  as  teetotal  societies.  The  landlords  might  suffer  in  one  case,  as  the  publicans, 
distillers,  and  brewers  do  in  the  other ;  but  they  would  not  have  to  complain  of 
physical  compulsion  or  terrorism.  These  are  the  agencies  which  the  traversers  are 
accused  of  having  concerted  to  bring  to  bear  upon  their  fellow-citizens,  and  it  will  be 
for  the  jury  and  the  administrators  of  the  law  to  decide,  in  the  first  place,  whether 
they  did  so,  and  in  the  second  place,  whether,  having  done  so,  they  have  incurred  the 
penalties  of  conspiracy.  The  trials  may  end  in  a  disagreement  of  the  jury,  or  a 
verdict  contrary  to  the  evidence  may  be  given,  owing  to  intimidation ;  but  the  ample 
discussion  which  the  case  will  receive  at  the  hands  of  both  counsel  and  judges  can 
hardly  fail  to  clear  the  public  mind  of  a  good  deal  of  the  nebulosity  and  confusion  in 
which  the  subject  is  at  present  involved.  Another  question  on  which  needful  light 
will  be  thrown  is,  how  far  Ireland  is  fit  for  constitutional  government.  Liberal 
orators  are  never  tired  of  insisting  on  the  differences  which  exist  between 
Celts  and  Saxons,  between  Irishmen  and  their  English  and  Scotch  fellow 
subjects;  and  using  these  differences  as  reasons  for  the  application  of  special 
legislation  to  this  country.  Mr.  Joseph  Cowen,  M.P.,  went  so  far  the  other 
day  as  to  hint,  on  these  grounds,  that  a  tribal  tenure  of  lands  would  be 
more  appropriate  to  Ireland  than  the  system  of  free  contract  which  has  been  imported 
from  England.  If  this  be  really  so,  it  is  evident  that  our  claim  to  such  an  institution 
as  the  Habeas  Corpus  Act  is  seriously  impaired.  The  same  differences  that  invalidate 
the  British  tenure  of  lands  serves  also  to  invalidate  our  right  to  the  Englishman's 
best  security  for  his  personal  freedom.  The  trials  may  show  that  the  average  Irish 
tenant  can  be  terrorised  into  acquiescence  in  a  system  of  fraud  and  robbery,  of  which 
he  secretly  disapproves,  that  in  obedience  to  the  threats  of  a  handful  of  outsiders  he 
will  refuse  the  payment  of  rents  which  he  is  both  able  and  willing  to  pay,  and  that 
in  obedience  to  the  same  threats  he  may  connive  at  agrarian  outrages  not  excluding 
murder,  and  decline,  by  giving  evidence  of  facts  within  his  knowledge,  to  bring  the 
perpetrators  of  these  crimes  to  justice.  The  trials  in  fact  will  give  much  information 
concerning  the  amount  of  power  which  is  wielded  over  the  Irish  peasantry 
by  such  organisations  as  the  Land  League,  and  the  consequent  necessity  exist- 
ing of  reducing  that  power  within  tolerable  limits.  The  present  trials  seek  to 
effect  this  desirable  reduction  by  punishing  the  alleged  conspiracies.  If  this  effort 
fail,  and  yet  the  public  remain  convinced  of  the  reality,  extent,  and  dangerous 
character  of  the  conspiracy,  the  only  remaining  proposition  will  be  to  abridge  the 
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Rao.        constitutional  liberties  of  the  people  so  as  to  get  at  the  criminal  agents  of  the 
r.  conspirators.   It  is  by  no   means  certain  that  the  Oorernment  emu  wait  for 

Pabjtkll  axd  the  issue  of  the  State  trials  to  determine  the  question  of  the  suspension  of 
Othkks.      the  habeas  corpus,  the  trials  will  probably  last  oyer  the  winter,  and  crime)  cannot 

  certainly  be  allowed  free  scope  during  that  period.    All  will  be  depending  on  the 

lo£0.       Irish  peasantry  themselves.    Another  agrarian  murder  would  precipitate  the  passing 

  of  a  stringent  Peace  Preservation  Act,  or  if  Parliament  could  not  conveniently  be 

Butrmmimtf    assembled  for  that  purpose  would  compel  the  Government  to  assume  the  powers  given 
kottUe  aid-  by  such  an  Act,  and  trust  to  the  good  sense  of  next  session's  Parliament  for  a  bQl  of 
cuss  pending  indemnity.   Nor  is  the  country  disposed  to  endure  much  more  of  such  comparatively 
trial       minor  crimes  as  the  malicious  burning  of  hey  ricks,  houghing  of  cattle,  firing  of 
shots  into  dwelling-houses,  or  the  cruel  and  lawless  carrying  out  of  social  interdicts 
of  persons  who  transgress  the  Land  League's  orders.    A  very  little  more  of  this  kind 
of  thing  will  make  the  trials  appear  altogether  too  slow  a  remedy  for  our  disturbed 
condition,  equally  will  it  indispose  the  Parliament  to  any  immediate  revision  of  the 
Irish  Land  Code  or  any  serious  attempt  to  facilitate  the  growth  of  a  peasant  proprie- 
tary or  to  diminish  the  evils  produced  by  our  cumbrous  and  expensive  system  of 
selling  small  parcels  of  land.    As  there  may  be  room  for  useful  legislation  in  these 
directions,  we  trust  that  no  hindrance  may  be  created  by  the  lawless  violence  of  any 
portion  of  the  tenantry  or  by  the  operation  of  those  agitators  who  thrive  on  the 
troubles  of  the  country. 

The  article  of  the  4th  day  of  November  was  as  follows  : 

If  we  are  rightly  informed,  says  The  Freeman,  the  Land  League  funds  are  not 
immediately  accessible.  Have  they  then  been  loaned  in  English  or  invested  in 
American  railways  ?  Were  they  not  subscribed  for  the  purpose  of  being  immediatelj 
available  for  the  objects  of  the  League,  ready  to  be  applied  at  a  moment's  notice  for 
the  restitution  of  the  evicted  tenant  or  the  establishment  of  an  alibi  for  an  sUegwi 
assassin? 

The  article  proceeded  as  follows  : 

The  classes  from  which  our  merchants,  shopkeepers,  and  professional  men  derive 
their  incomes  are  themselves  so  impoverished  that  their  expenditure  has  been  out 
down  in  a  vast  number  of  cases  to  the  bare  necessaries  of  life,  and  debts  long  over 
due  cannot  be  recovered  without  cruel  and  impolitic  severity.  The  mischief,  we 
need  not  say,  is  not  confined  to  one  creed  or  party,  or  even  to  any  one  rank  of  life: 
it  pervades  the  body  politic,  it  rankles  in  the  vitals  of  the  whole  community.  In  full 
view  of  a  business  revival  across  the  Channel,  in  view  of  an  increased  revenue  in  every 
department  that  gauges  the  prosperity  of  the  people,  customs,  excise,  stamps,  pest 
office,  and  telegrams,  and  last  but  not  least,  income  tax,  the  Dublin  citizen  finds 
himself  frustrated  of  his  share  in  the  general  ease,  his  earnings  and  profits  filched 
from  him  by  the  influence  of  a  senseless  and  lawless  agitation;  he  assists  at  a 
Tantalus  feast,  he  is  tied  to  an  Ixion  wheel  for  a  Land  League  vulture  to  plunge  his 
insatiate  beak  into  his  vitals.  For  all  that  he  would  endure  the  present  disastrous 
state  of  things  if  he  saw  a  prospect  of  the  law  being  allowed  to  take  its  course,  and 
the  question  between  the  interests  of  the  poorest  citizen  and  the  interests  of  the 
agrarian  brigand  being  fairly  tried  out  to  the  end.  But  no  such  prospect  presents 
itself.  The  Government  is  to  be  frightened  out  of  its  newly  plucked  up  and  stui 
uncertain  courage  by  a  monster  subscription,  which  will  be  paraded  as  a  proof  of  the 
innocence,  lawfulness,  and  perhaps  beneficence  of  Mr.  ParneU's  propaganda 

The  article  of  the  6th  day  of  November  contained  the  following 
passage.    The  heading  being  "  The  Green  Terror : " — 

Our  correspondent's  brief  but  graphic  description  of  the  Land  League  propagandists 
who  have  come  under  his  personal  observation  tallies  with  all  that  is  known  of  the 
same  clan  in  other  places,  as  they  are  known  from  the  reports  furnished  of  the 
Sunday  agrarian  meetings  in  the  columns  of  the  Freeman  itself.  They  are,  he  says, 
lawless,  thirsty  souls,  audacious  to  a  decree,  loud-tongued,  fall  of  menace ;  Bardcsphs, 
Pistols,  dishonest  and  grasping.  Aliem  appetens  sui  profusus  is  a  good  description  of 
their  moral  character,  for  they  look  upon  the  goods  of  others  as  means  to  be  devoted 
to  their  own  special  use.  The  above  Latin  phrase  is  taken  from  Sallusts*  description 
of  Catiline,  the  greatest  scoundrel  produced  in  the  most  troubled  period  of  the 
Roman  Republic,  and  there  is,  in  truth,  a  close  resemblance  between  the  movement 
instituted  by  that  gentlemanly  bandit,  and  the  agitation  organised,  or  at  all  events 
blown  to  its  present  dimensions,  by  Mr.  Parnell. 
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The  other  articles  oomplained  of  were  in  a  similar  style.  Rao. 

The  affidavit  of  Mr.  Tickell,  the  proprietor  of  the  Burning  Mail,  PAR!rE^  Ain 
stated  that  it  was  a  matter  of  public  notoriety  that  for  a  con-  othkm. 

siderable  time  previous  to  and  since  the  date  of  the  publication   

of  the  said  articles  and  letters  an  extensive  agitation  has  been  188°- 
carried  on  throughout  a  large  portion  of  Ireland,  through  the  Restraining 
instrumentality  of  a  society  or  organisation  known  as  the  Irish  hostile  crin- 
Land  League.  In  the  course  of  such  agitation  large  public  ci8m^fin9 
meetings  had  been  held  and  speeches  delivered  thereat  by  the 
professed  members  of  the  Irish  Land  League,  and  many  of  such 
speeches  have  been  of  a  very  violent  and  minacious  character, 
and  reports  of  such  meetings  and  speeches  have  been  inserted  in 
the  public  journals  circulating  in  Ireland  and  England,  and  have 
been  made  the  matter  of  vigorous  and  continuous  comment,  not 
only  in  the  United  Kingdom,  but  also  in  France,  Italy,  and  the 
United  States  (the  affidavit  then  referred  to  various  articles 
published  in  the  Freeman's  Journal,  and  reports  of  meetings  at 
which  some  of  the  traversers  were  reported  to  have  made  use  of 
violent  language.)  The  affidavit  continued :  "  Previous  to  the 
publication  of  the  said  letters  and  articles,  and  since  the  insti- 
tution of  the  prosecution  herein,  numerous  reports  of  outrages 
and  acts  of  violence  of  an  agrarian  character,  and  of  an  extensive 
system  of  terrorism  and  social  disorganisation  existing  in  a  large 
part  of  Ireland,  have  been  published  in  the  public  journals 
circulating  as  aforesaid ;  and  it  had  been  and  was  since  the 
publication  of  said  articles  and  letters,  a  matter  of  constant 
and  serious  discussion  in  the  public  journals  throughout  the 
kingdom  whether  it  was  sufficient  to  rely  on  tbe  ordinary  law  and 
its  remedies,  or  whether  measures  of  an  exceptional  and  coercive 
nature  were  not  absolutely  necessary  to  be  resorted  to  by  the 
Government  of  the  country  for  the  purpose  of  repressing  such 
acts  of  violence  and  terrorism,  and  preserving  where  it  still  exists 
and  restoring  where  it  ceased  to  exist,  order,  and  respect  for  law. 

The  affidavit  proceeded  to  state  that  the  articles  had  been 
written  with  a  view  of  combatting  these  doctrines,  and  in  answer 
to  the  speeches,  and  not  with  a  view  of  influencing  the  jurors 
who  would  have  to  try  the  case. 

Macdonagh,  Q.C.,  with  him  M'Loughlen,  Q.C.,  Peter  O'Brien, 
Q.C.,  Nolan,  and  i,  Dillon,  for  the  traversers,  relied  on  Roach  v. 
Hall  (2  Atkins) ;  Daw  v.  Eley  (L.  Rep.  7  Eq.  49) ;  Tichborne  v. 
Mostyn  (L.  Rep.  7  Eq.  55.)  The  articles  are  such  as  are  calcu- 
lated to  influence  the  class  from  which  the  jurors  are  drawn. 

Edward  Gibson,  Q.C.,  with  him  Monro,  Q.C.,  and  Oerrard, 
contra,  for  tbe  proprietors  of  the  Dublin  Evening  Mail. — There  is 
no  dispute  of  the  doctrine  laid  down  in  the  cases  cited  on  the 
other  side,  and  followed  in  this  country  in  Macartney  v.  Oorry 
(It.  R.  7  C.  L.  245).  But  this  is  a  peculiar  case,  the  agitation 
which  the  prosecution  is  aimed  at  is  of  such  extent  that  it  spreads 
over  the  entire  country,  and  it  was  persisted  in  after  the  prose- 
cution commenced.    Under  these  circumstances  the  newspapers 
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Rn.  opposed  to  the  agitation  are  justified  in  commenting  on  it  as  a 
y  v'    _  matter  of  great  public  concern.    They  relied  on  Wason  v.  Walter 

.  AJUfBLL    AND  /T     t>         a  r\    t>    no  \ 

Othkrs.     (L*  Rep.  4  Q.  B.  73.) 
  Gut.  adv.  vuli. 

1880. 

— -  t  May,  C.J. — In  this  case  a  motion  has  been  made  to  attach  the 
^l^!^m  proprietor  and  other  persons  connected  with  the  paper  called  the 
tin* pending  Evening  Mail  for  contempt  of  court,  such  contempt  consisting  in 
trial  the  publication  of  certain  articles  so  strong  as  to  be  calculated  to 
prejudice  the  trial  of  the  traversers  in  the  approaching  prosecu- 
tions. In  the  information  in  this  case  it  is  alleged  that  the 
traversers  conspired  to  prevent  the  payment  of  rent,  by  operating 
upon  the  minds  of  the  tenantry  of  the  country — by  menace,  by 
threatening  violence,  and  what  we  may  call  excommunication. 
Now,  it  is  also  alleged  that  they  interfered  with  and  interrupted 
the  course  of  justice  by  preventing  the  execution  of  legal  process. 
These  are  substantially  the  two  heads  of  the  information. 
Now,  this  application  has  been  made,  not  on  behalf  of  all  the 
traversers,  but  on  behalf  of  two  of  them — namely,  Mr.  Parnell, 
who  may  be  regarded,  I  presume,  as  the  head,  and  Mr.  Egan,  who 
may  be  regarded  as  the  other  extremity.  He  is  the  treasurer. 
He  does  not  appear  to  have  taken  a  very  active  position  himself. 
His  functions  are  rather  of  a  passive  character — to  take  care  of 
the  funds  of  the  Land  League.  But,  however,  the  application 
is  made  on  behalf  of  these  two,  and  these  two  only ;  and  perhaps 
that  may  be  accounted  for  by  this,  that  Mr.  Parnell  appears 
himself  shortly  after  the  institution  of  these  proceedings  to  have 
left  Ireland,  and,  therefore,  he  was  not  so  conspicuous  as  some 
other  members  of  this  society,  which  appears  to  be  called 
the  Land  League.  But  I  look  upon  that  as  a  mere  pretence. 
I  look  upon  Mr.  Parnell  and  Mr.  Egan  together  as  including 
between  them  the  entire  body  of  the  traversers,  and  that  this 
application  is,  in  faet,  made  by  all  the  traversers,  and  not  on 
behalf  of  Mr.  Parnell  and  Mr.  Egan  alone.  I  shall  draw  attention 
to  some  of  the  passages  published  in  the  Mail,  and  brought  under 
our  notice  as  objectionable.  The  first  article  is  an  article  of  the 
3rd  day  of  November.  I  do  not  intend  to  read  the  whole  of  these 
publications,  but  only  a  few  passages  which  will  tend  to  show 
what  their  general  tendency  and  effect  was  : — 

These  are  the  agencies  which  the  traversers  are  accused  of  haying  concerted  to 
bring  to  bear  upon  their  fellow  citizens,  and  it  will  be  for  the  jury  and  the  adminis- 
trators of  the  law  to  decide,  in  the  first  place,  whether  they  did  so  ;  and  in  the  second 
place,  whether  haying  done  so,  they  have  incurred  the  penalties  of  conspiracy. 
The  trials  may  end  in  a  disagreement  of  the  jury,  or  a  verdict  contrary  to  the  evidence 
may  be  given  owing  to  intimidation ;  but  the  ample  discussion  which  the  case  will 
receive  at  the  hands  of  both  counsel  and  judges  can  hardly  fail  to  clear  the  public 
mind  of  a  good  deal  of  the  nebulosity  and  confusion  in  which  the  subject  is  at  present 
involved. 

I  conceive  the  meaning  of  that  passage  is  this — There  may  be  a 
disagreement  of  the  jury,  or,  if  there  is  an  acquittal,  that  acquittal 
would  be  directly  contrary  to  the  evidence  and  procured  by 
intimidation.    Now,  I  confess  that  it  appears  to  me  that  thai 
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paragraph  is  objectionable  and  calculated  to  prejudioe  the  minds 
of  the  jurymen  of  Dublin,  if  they  are  told  before  the  trial  com-  PabnbJ^  akd 
mences  that  an  acquittal  is  not  to  be  expected  except  by  a  others. 
verdict  contrary  to  the  evidence  and  procured  by  intimidation. 
That  is,  to  comment  by  anticipation  upon  the  eviaence  that  was 
about  to  be  given,  and  I  think  there  can  be  no  doubt  that  that 
passage  as  it  stands  is  objectionable.  In  an  article  of  the  4th  day 
of  November  there  is  a  passage — 


1880. 


The  classes  from  which  our  merchants,  shopkeepers,  and  professional  men  derive 
their  inoomes,  are  themselves  so  impoverished  that  their  expenditure  has  been  out 
down  in  a  vast  number  of  oases  to  the  bare  necessaries  of  life,  and  debts  long  overdue 
cannot  be  collected  without  cruel  and  impolitic  severity.  The  mischief,  we  need  not 
say,  is  not  confined  to  one  creed  or  party,  or  even  to  any  one  rank  in  life.  It  pervades 
the  body  politic  It  rankles  in  the  vitals  of  the  whole  civic  community.  In  full  view 
of  a  business  revival  across  the  Channel ;  in  view  of  an  increased  revenue  in  every 
department  that  gauges  the  prosperity  of  the  people,  customs,  excise,  stamps,  post- 
offioe,  and  telegrams,  and  last,  but  not  least,  income  tax,  the  Dublin  citizen  finds 
himself  frustrated  of  his  share  in  the  general  ease,  his  earnings  and  profits  filched 
from  him  by  the  malign  influence  of  senseless  and  lawless  agitation. 

The  tendency  of  that  passage  is  to  inform  the  jurymen  of  Dublin 
that  if  they  find  that  their  trade  and  business  is  affected  they 
must  attribute  that  to  the  agitation  that  has  taken  place,  and  that 
agitation  is  imputed  to  the  traversers.  I  think  that  passage, 
though  not  in  the  same  degree  or  to  the  same  extent  as  the 
previous  passage  to  which  I  have  adverted,  is  objectionable. 
Then  there  are  several  other  passages  which  are  not  of  a  tendency 
so  directly  calculated  to  influence  the  jury — namely,  the  compari- 
son of  Mr.  Parnell  to  Cataline;  and  also  another  very  strong, 
and  undoubtedly  most  unfair,  expression,  in  which  it  is  said  that 
Mr.  Parnell  and  his  murdering  gang  commenced  to  teach  the 
people  revolution.  Now  that  is,  of  course,  violent  and  unjustifi- 
able language,  and  it  must  necessarily  have  directly  tended  to 
prejudice  the  minds  of  the  jurymen  who  may  be  called  to  sit  upon 
this  inmiiry.  These  are  the  passages  which  have  been  relied 
upon.  In  answer  to  this  application  Mr.  Tickell  has  made  an 
affidavit  in  which  he  says  : 

I  say  it  is  a  matter  of  notoriety  that  for  a  considerable  time  previous  to  and  since 
the  publication  of  the  said  articles  and  letters,  an  extensive  agitation  has  been 
carried  on  throughout  a  large  portion  of  Ireland  through  the  instrumentality  of  a 
society  or  organisation  known  as  the  Irish  Land  League.  In  the  course  of  such 
agitation  large  public  meetings  have  been  held  and  speeches  delivered  thereat  by 
the  professed  members  of  the  said  Irish  Land  League,  and  many  of  such  speeches 
have  been  of  a  very  violent  and  minacious  character,  and  reports  of  such  meetings 
have  been  made  the  subject  of  vigorous  comment  not  only  in  the  United  Kingdom, 
but  in  France,  Germany,  Italy,  and  the  United  States ;  (and  he  referred  to  the  copies 
of  the  Freeman 's  Journal,  of  the  5th,  8th,  15th,  16th,  18th,  22nd,  and  25th 
November.)  Previous  to  the  publication  of  the  articles,  and  since  the  prosecutions, 
numerous  reports  of  outrages  and  acts  of  violence  of  an  agrarian  character  and  of  an 
extensive  system  of  terrorism  and  social  disorganisation,  existing  in  a  large  part  of 
Ireland,  have  been  published  in  the  public  journals  circulating  as  aforesaid.  It  was  a 
matter  of  serious  discussion  whether  it  was  sufficient  to  rely  on  the  ordinary  law 
and  its  remedies,  or  whether  measures  of  an  exceptionally  coercive  nature  were  not 
absolutely  necessary  to  be  resorted  to  by  the  Government  of  the  country  for  repressing 
such  acts  of  violence  and  terrorism. 

Therefore,  the  case  of  the  Evening  Mail  is  this — since  the  com- 
mencement of  '*  this  prosecution  a  system  of  terror  and  outrage 


hontile  criti- 
cism pending 
trial. 
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has  prevailed  in  a  large  part  of  Ireland ;  meetings  have  been 
Pabsell  akd        over  krge  portions  of  this  country,  at  which  speeches  of  a 
Otbxsi.     violent  and  minacious  character  have  taken  place,  and  it  was  in 

  order  to  protest  against  that  state  of  things,  in  order  to  draw  the 

1880'  attention  of  Great  Britain  to  this  state  of  things,  that  these 
Entraining  articles  were  written.  Now  let  me  just  see  for  a  moment  what 
kuuk  erittr-  some  of  these  speeches  were.  I  do  not  propose  to  go  through 
C***lnal      a^  th©8©  papers  (producing  a  large  number  of  newspapers). 

Here  in  the  beginning,  immediately  after  the  institution  of  these 
proceedings,  I  find  that  it  is  reported — at  least  in  an  article  of 
the  Freeman — that  there  was  a  meeting  in  the  city  of  Dublin  of 
this  Land  League,  at  which  Mr.  Parnell  of  course  presided,  and 
at  that  meeting  Mr.  Parnell  informed  the  Land  League  that  he 
intended  to  return  to  his  place  in  the  country,  and  that  if  any 
peace-officer  should  appear  there  he  would  put  him  in  the  river, 
and  a  member  of  the  Land  League  immediately  said,  "  Give  him 
some  buckshot."  Now,  Mr.  Parnell  may  not  have  been  serious 
when  he  said  that,  but  it  was  extraordinary  language  for  a 
member  of  Parliament  to  use,  speaking  of  the  execution  of  the 
process  of  the  law  by  a  peace-officer.  Now  here  is  an  article  or 
speech  of  a  Mr.  Dillon.  He  said  :  "  The  task  now  before  them  was 
this :  let  them  pledge  themselves,  every  man  there,  not  to  pay  in 
the  two  counties — the  county  Clare  and  the  county  Tipperary — one 
halfpenny  more  than  Griffith's  valuation.  Let  them  get  every  man 
to  join  the  Land  League — let  them  send  round  young  men,  and  ask 
every  farmer  to  join  them,  and  if  any  refused  they  would  then 
know  who  were  the  friends  of  the  people  and  who  were  their 
enemies.  Then  let  each  parish  hold  a  meeting,  and  let  a  resolve 
be  come  to  after  consideration,  and  anyone  who  would  break  the 
pledge  thus  come  to  was  to  be  regarded  as  a  traitor  to  the  people." 
Recollect  that  the  statement  in  the  Mail  was  that  these  traversers 
by  the  means  stated  were  endeavouring  to  make  the  tenants  of 
Ireland  fraudulently  and  dishonestly  to  break  their  solemn 
engagements,  and  here  we  have  one  of  those  traversers  repeating 
that  language  publicly,  exhorting  the  people  to  take  the  course  I 
have  read  out  pending  the  prosecution.  Well,  here  is  another 
passage.  "  If  we  are  struck  at  and  imprisoned,  whom  must  we 
hold  responsible  for  that  imprisonment  ?  We  ought  to  hold 
responsible  the  landlords  of  Ireland,  who  have  urged  on  the 
Government  this  insane  course  of  coercion,  and  what  will  be  our 
duty  ?  Our  plain  duty  and  policy  will  be  to  inflict  a  punishment 
on  the  landlords  of  Ireland  which  will  make  them  repent  their 
course.  The  executive  of  the  Land  League  will  issue  orders  to 
the  people  probably,  if  this  course  is  determined  on,  to  strike 
some  counterblow  at  the  landlords,  and  it  trusts  and  hopes  the 
people  will  be  prepared  to  obey."  What  is  the  meaning  of  a 
counter  stroke  against  the  landlords  ?  How  would  that  be  inter- 
preted by  the  inflammable  people  to  whom  it  will  be  addressed  T 
and  what  is  the  meaning  of  this  Land  League  avowing  openly 
that  this  agitation  is  under  their  control — that  they  would  issue 
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orders  to  the  people,  and  of  hoping  that  their  behests  will  be  Rw>. 
obeyed  ?  I  do  not  wish  to  excite  angry  feelings  in  my  own  mind,  pABNB^ 
and  therefore  I  will  not  trust  myself  to  go  over  the  body  of  Others 

newspapers  submitted  to  us.    Now  is  it,  or  is  it  not,  the  duty  of   

a  public  journalist  to  take  notice  of  such  proceedings  as  these  ?  188°* 
I  say  it  was  not  only  their  lawful  calling,  but  their  bounden  duty, 
to  call  the  attention  of  the  people  of  this  empire  to  the  state  of  j^j^Jf 
things  existing  in  this  country.  But  that  is  not  precisely  the  way  impending 
in  which  the  court  can  view  this  case.  It  is  not  a  question  here  trial 
between  party  and  party.  Violent  language  on  one  side  is  not  to 
be  excused  or  justified  by  violent  language  on  the  other.  Not- 
withstanding any  violence  of  language  used  by  those  whom  I 
cannot  help  regarding  as  the  traversers,  it  would  not  justify  by 
any  means  any  newspaper  in  using  language  addressed  to  the 
jury  who  are  to  try  the  case — language  calculated  to  influence 
their  minds  and  prejudice  the  true  administration  of  the  solemn 
trust  reposed  in  them.  This  is  not  a  question  between  the 
traversers  and  the  Evening  Mail,  but  the  question  is  how  this 
Supreme  Court  of  Judicature  of  the  country  is  to  deal  with  the 
matter  from  its  own  sense  of  what  is  just,  right,  and  becoming. 
It  is  the  duty  of  that  court,  wholly  irrespective  of  any  language 
used  by  any  person,  to  take  care  that  the  pure  stream  of  justice 
be  not  diverted  or  obstructed ;  and  if  it  finds  that  this  journal, 
which  has  been  brought  under  its  notice,  has  offended  by  using 
language  addressed  to  the  citizens  of  Dublin  calculated  to 
prejudice  their  minds,  that  language  cannot  be  justified  or  excused 
by  the  fact  that  other  persons  have  used  still  more  objectionable 
language.  The  rule  of  the  court  is  plain,  and  I  may  cite  a  passage 
from  the  judgment  of  Blackburn,  J.,  in  the  case  of  Skipworth 
(L.  Rep.  9  Q.  B.  233),  (the  Lord  Chief  Justice  read  the  passage 
in  which  it  was  laid  down  that  to  prejudice  the  trial  was  a 
contempt  of  court,  and  that  what  is  called  appealing  to  the  public 
so  as  to  prejudice  the  minds  of  the  jury  who  might  come  to  try 
the  case,  and  perhaps  deter  them,  was  also  to  be  so  described). 
Therefore  I  say  that  we  are  not  here  on  this  occasion  to  try 
whether  the  statements  in  the  Mail  are  true,  or  are  false  state- 
ments. If  they  be  true,  it  by  no  means  follows  that  therefore  they 
should  be  brought  before  the  mind  of  the  jury  in  such  a  way  as  to 
influence  this  trial,  but  at  the  same  time  that  we  think  these 
publications  objectionable,  and  must  be  treated  as  such  by  this 
court,  can  we  forget  the  provocation — the  gross  provocation — 
that  has  been  given  ?  I  think  it  was  the  duty  of  every  newspaper 
to  draw  attention  to  the  state  of  the  country,  and  these  publica- 
tions did  so,  but  at  the  same  time  they  should  have  cautiously 
abstained  from  saying  a  word  that  could  possibly  influence  the 
minds  of  any  jury  appointed  to  try  the  case.  The  court  will 
make  the  order  for  attachment  absolute,  because  they  think  that 
these  publications  are  to  be  deprecated.  They  will  not  give  any 
costs  in  this  proceeding. 

Fitzgerald,  J. — I  concur  in  the  decision  which  has  just  been 
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Bbo.      pronounced,  although  probably  if  sitting  alone  and  acting  on 
'abnbll  and  my  own  j^gment,  I  should  have  considered  it  more  expedient 
OTHEB8.         have  pronounced  no  rule  on  the  motion.    I  adopt  the  Lord 

  Chief  Justice's  statement  of  the  law  and  practice  of  the  court, 

188Q-  and  of  its  authority  to  protect  its  suitors,  and  secure  an 
Restraining  unprejudiced  and  impartial  trial  and  decision.  The  power  of 
hostile  criti-  the  court  and  its  duty  to  exercise  it  when  properly  called  into 
^Pf»*b*9  action  was  not  questioned.  The  court,  however,  must  in  every 
case  where  it  is  called  on  to  put  in  force  its  extraordinary  powers, 
be  satisfied  that  the  offence  alleged  has  been  proved,  and  that 
the  party  setting  it  in  motion  is  entitled  to  its  interference  and 
protection.  If  this  was  an  ordinary  cause,  having  no  matter  of 
public  interest  outside  its  limits,  and  with  nothing  to  account 
for  the  incriminated  articles  save  the  cause  itself,  the  court  would 
have  simply  decided  that  some  or  one  at  least  of  those  articles 
was  calculated  to  create  a  prejudice  against  the  defendants,  and 
prevent  a  fair  trial,  and  have  awarded  an  attachment  in  ordinary 
course.  I  shall  now  state  the  reasons  which  would  have  induced 
me  to  say  no  rule.  The  case  before  us  is  so  out  of  the  common 
course  that  there  can  be  no  comparison  between  it  and  the  cases 
which  have  been  cited  in  the  discussion,  nor  do  they  afford  us  a 
guide  in  the  exercise  of  the  authority  of  the  court  in  the  present 
extraordinary  circumstances.  In  this  prosecution  the  defendants 
are  charged  with  a  conspiracy  to  incite  tenants  not  to  pay  their 
rents,  and  to  deter  others  by  threats  of  violence  from  paying 
their  rents,  to  procure  tenants  lawfully  evicted  to  re-enter  by 
force,  and  to  deter  others  from  taking  lands  from  which  a  tenant 
had  been  evicted,  and  also  to  deter  parties  from  purchasing  at 
sales  under  certain  writs  of  fieri  facias  out  of  the  High  Court  of 
Justice,  or  under  decrees  from  the  County  Court.  The  defen- 
dants are  or  are  alleged  to  be  principal  and  active  members  of 
an  association  calling  itself  the  National  Land  League,  and  I 
infer  that  it  is  largely  for  their  acts  and  conduct  in  the  Land 
League  agitation  that  they  are  impeached.  Pending  this  pro- 
secution the  Land  League  agitation  continues  with  undiminished 
force.  Monster  meetings  are  held,  exciting  speeches  are  delivered 
and  published,  and  events  are  daily  taking  place  in  many  parts 
of  the  kingdom,  arising  out  of  the  agitation  affecting  the  public 
peace  and  safety,  and  in  which  public  interests  of  the  moat  vital 
character  are  concerned.  The  court  must,  under  such  circum- 
stances, be  very  cautious  that  it  does  not  by  its  act  on  this 
occasion  interfere  unnecessarily  with  and  abridge  the  public 
right  of  free  discussion  of  matters  so  largely  involving  the 
public  interest.  Although  it  is  obvious  that  in  treating  these 
matters  in  the  public  press  considerations  must  necessarily  arise, 
and  topics  be  suggested  prejudicial  to  the  defendants  and  to  the 
calm  trial  of  this  cause ;  yet  the  court  cannot  and  would  not 
interfere  with  the  public  right  unless  it  was  satisfied  that  under 
cover  and  pretence  of  public  discussion  it  was  intended  to 
prejudice  the  course  of  justice  in  the  pending  suit.    This  motion 
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has  come  before  as  in  the  names  of  two  only  of  the  defendants,  Rbg* 
but  it  has  been  obviously  made  on  behalf  of  all.    The  application  p^,^  M 
is  to  the  judicial  discretion  of  the  court,  and  is  in  substance  for  Others. 

protection  of  the  defendants.    The  consideration  then  arises   

whether  the  course  pursued  by  the  defendants  and  their  associates  J_ 
acting  with  them  and  in  their  interests  since  the  institution  of  Restraining 
this  prosecution,  has  been  such  as  that  the  court  ought  not  to  h?*iiie  c™?»- 
put  its  summary  powers  in  force  at  their  instance,  and  for  clsmt%*i  ^ 
their  benefit  though  it  may  be  called  on  to  vindicate  its 
own  authority.  We  cannot  shut  our  eyes  to  what  is  daily 
passing ;  and,  even  without  the  aid  of  the  documentary  evidence 
before  us,  we  cannot  fail  to  see  that,  from  the  day  on  which  this 
prosecution  was  commenced,  a  course  has  been  persistently 
pursued,  and  continues  to  the  present  moment,  which  under  the 
terms  "  fair  trial/'  or  "  fair  trial  defence  fund,"  or  some  other 
such  terms,  is  calculated  to  excite  public  prejudice  against  the 
prosecution,  and  interfere  with  the  fair  trial  of  the  cause. 
Manifestoes  have  been  issued  appealing  to  public  passions — 
meetings  have  been  and  are  daily  held — speeches  made,  and 
letters  written  and  published,  with  the  apparent  intent  and 
design  of  creating  public  odium  against  the  prosecution,  and  so 
prejudicing  the  public  mind  as  seriously  to  diminish  the  chance 
of  having  a  calm  and  impartial  trial.  The  evidence  before  us 
shows  clearly  that  several  of  the  incriminated  articles  were 
produced  by  the  course  thus  pursued  by  the  Land  League. 
Thus,  for  instance,  immediately  after  the  filing  of  the  information 
the  Land  League  issued  a  manifesto.  I  have  not  its  exact  date,  but 
it  is  reprinted  in  the  Mail  of  the  6th  day  of  November,  with  a  com- 
mentary on  it,  and  the  article  headed  "  The  Green  Terror/1  The 
opening  passages  of  the  manifesto  indicate  its  character.  (His 
Lordship  here  read  the  opening  passages  of  the  manifesto  given 
above.)  The  commentary  of  The  MaU  on  this  document  is  one 
of  the  articles  of  which  the  defendants  complain.  No  one  can 
read  that  manifesto  without  coming  to  the  conclusion  that  it  is 
calculated  to  prejudice  the  prosecution,  and  render  very  remote 
the  hope  of  calmness  and  impartiality.  The  course  subsequent 
to  that  manifesto  has  been  such  that,  if  brought  formally  before 
us,  we  might  have  been  placed  under  the  disagreeable  necessity 
of  attaching  some  of  the  defendants — many  of  the  most  active 
Land  Leaguers,  and  not  a  few  ecclesiastics,  as  well  as  the 
representatives  of  the  press,  who  have  published  these  matters. 
The  Court,  however,  never  acts  for  itself,  and  requires  a 
prosecutor,  and  the  Attorney-General  has,  happily  for  us, 
preferred  the  wiser  policy  of  inaction.  Having  regard  to  the 
consideration  that  many  of  the  articles  are  recriminatory,  and 
provoked  by  the  course  thus  pursued  by  the  defendants  or  their 
associates,  I  should  have  preferred  that  the  court  should  have 
marked  their  condemnation  of  that  course  by  pronouncing  no 
rule  on  the  motion.  The  motion  has  been  professedly  instituted 
to  protect  the  defendants  from  prejudice  in  the  suit,  but  it  has  in 
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Rw».      that  respect  been  unfortunate,  as  it  has  been  the  means  of 
>abhbll  and  accumulating  and  presenting  again  to  the  public  in  a  condensed 
Others,     form  the  very  topics  which  it  is  alleged  were  intended  to  their 

  prejudice.    We  hope,  however,  that,  in  the  interests  of  justice,  it 

1880,      may  have  one  good  result — that  it  may  induce  all  parties,  in  the 
Restraining   short  interval  that  will  elapse  before  the  trial  of  this  cause,  to 
hostile  criti-  refrain  from  all  appeals  to  passion  and  prejudice  in  relation  to 
cum^hng  this  suit,  and  from  all  commentary  on  it  which  can  in  any  way 
or  shape  interfere  with  a  calm,  fair,  and  impartial  decision  on  the 
true  and  real  merits. 

Barry,  J. — I  shall  merely  add  that,  in  concurring  in  the 
decision  of  the  court,  I  base  my  judgment  upon  the  article  of  the 
4th,  and  in  some  degree  on  the  article  of  the  3rd  day  of  November. 
That  article  was  published  the  second  day  after  the  ex  officio 
information.  It  refers  in  expross  terms  to  the  coming  trials,  and  it 
is  impossible  not  to  see  that  the  tendency  of  its  language  is  to 
impress  on  the  class  from  which  the  jury  for  the  trial  would  be 
selected,  that  their  own  interests  pointed  to  the  conviction  of  the 
prisoners.  In  saying  this,  I  am  not  to  be  understood  as  expressing 
a  disbelief  in  the  statement  of  Mr.  Tickell  that  in  the  publication 
of  the  article  he  was  not  actuated  by  any  such  motive ;  but,  as 
Mr.  M'Loughlen  rightly  contended,  the  publisher  in  such  cases  is 
in  point  of  law  to  be  judged  by  the  natural  meaning  and  tendency 
of  the  publication,  irrespective  of  the  probable  intention  existing 
in  the  mind  of  the  publisher.  As  regards  the  subsequent  articles, 
I  think  they  are  open  to  different  considerations,  and  in  respect 
of  them  the  case  is  one  of  peculiarity  and  novelty,  and  no  authority 
has  been  cited  to  show  that  under  similar  circumstances  the  court 
would  interfere  by  the  summary  power  of  attachment.  This  is  not 
the  ordinary  case  where  a  defendant  is  charged  with  an  offence, 
or  what  is  alleged  to  be  an  offence;  the  alleged  acts  or  act 
constituting  the  alleged  offences  are  completed  and  past,  and 
nothing  remains  but  the  trial  and  its  result.  The  proceedings 
are,  so  to  say,  self-contained.  No  public  interest  is  involved 
beyond  that  which  attaches  in  a  greater  or  lesser  degree  to  every 

Suestion  relating  to  the  administration  of  the  criminal  law. 
To  legitimate  reason  exists  for  the  public  discussion  of  the 
approaching  trial  beyond  the  gratification  of  idle  speculation. 
If  in  such  a  case  any  newspaper  is  published  containing  matter 
calculated  to  prejudice  the  fair  trial  of  the  defendant,  I  think  the 
undoubted  jurisdiction  of  the  court  should  be  exercised  with 
promptitude,  vigour,  and  determination  to  stop  such  interference 
with  the  free  and  impartial  administration  of  the  law,  and, 
if  necessary,  impose  upon  the  offender  an  exemplary  punishment. 
In  such  a  case,  when  a  defendant  invokes  the  protection  of  the 
Court,  the  Court  will  not  entertain  by  way  of  answer  to  his  appeal 
any  discussion  upon  the  merits  of  the  case  for  trial,  nor  its  political 
or  social  importance,  nor  as  to  the  truth  of  the  prejudicial  state- 
ments of  which  he  complains.  The  sole  question  for  the  Court  is, 
the  character  and  tendency  of  the  publication.    Freedom  of  the 
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press,  freedom  of  speech  in  public  affairs  are  to  be  cherished  and 
maintained,  though  they  may  sometimes  be  abused  in  the  heated  pABNK|^  AND 
atmosphere  of  political  conflict ;  but,  when  a  matter  is  brought  others. 

within  the  cognizance  of  the  Court,  impartiality  of  trial  is,  and  I   

hope  ever  will  be,  the  paramount  consideration.  But  what  is  the  188°* 
state  of  things  here  ?  Long  before  the  prosecution  was  instituted,  a  Restraining 
powerful  political  movement  had  been  carried  on,  having  for  its  hostile  arity 
object  a  fundamental  alteration  of  the  land  laws  and  land  system  cimir^ing 
of  the  country.  It  is  asserted,  both  by  the  friends  and  enemies  of 
the  movement,  that  no  political  movement  has  ever  so  thoroughly 
agitated  and  excited  the  public  mind.  The  movement  is 
carried  on  largely,  if  not  altogether,  through  an  organisation 
every  day  increasing,  as  we  are  told,  in  power  and  influence,  called 
the  Land  League,  of  which  the  defendants  who  move  for  this 
attachment  are  prominent  members.  It  has  not  been,  it  could 
not  be  denied  that  this  agitation  has  given  rise  to  a  controversy, 
political  and  social,  of  unparalleled  acrimony,  and  a  conflict  of  one 
class  with  another  of  unprecedented  importance.  To  demand  that 
the  newspaper  writers  and  other  publicists  should  not  from  their 
different  points  of  view  discuss  fully  and  freely  a  situation  of  such 
public  interest,  would  be  simply  to  demand  the  surrender  of  their 
privileges  and  the  abandonment  of  their  duty.  I  may  say  it  has 
been  discussed  all  over  the  civilised  world.  It  has  necessarily 
led  to  the  use  of  strong  and  often  exaggerated  language,  fierce 
invective  and  vituperation.  The  result  has  been  an  excitement 
of  the  public  mind  of  an  intensity  never  surpassed  if  it  has  ever 
been  equalled,  and  finally  there  has  arisen  in  the  country  a  state 
of  things  so  grave  that  we  are  informed  that  it  constitutes  the 
reason  why  Parliament  is  summoned  at  a  period  of  the  year 
unusually  early.  It  is  in  this  state  of  things  that  this  prosecution 
has  been  instituted.  It  is  not,  as  in  the  case  I  have  suggested, 
the  culmination  of  the  transaction  under  public  discussion,  it  is 
a  mere  incident  in  the  great  controversy,  and  many  persons  on 
both  sides  have  pronounced  it  an  insignificant  incident.  Still, 
if  the  defendants  who  move  for  this  attachment  suspended  or 
even  withheld  from  the  agitation,  during  the  pending  of  the 
prosecution,  I  could  perfectly  understand  their  demanding  that 
their  trial  should  not  be  prejudiced  by  hostile  criticism  on  what 
was  past,  but  so  far  from  suspending  or  withdrawing  from  the 
agitation  it  is  carried  on  with  unabated  vigour,  meetings  are  held, 
speeches  are  made,  and  all  the  machinery  of  the  Land  League 
is  kept  energetically  at  work.  For  us,  then,  to  grant  an  attach- 
ment upon  the  articles  other  than  those  I  have  specified  would 
be  simply  in  effect  to  make  an  order  that  whilst  the  defendants 
and  their  organisation  are  to  be  at  liberty  to  do,  say,  and  publish 
whatever  they  think  fib  for  the  prosecution  of  their  political 
purpose,  no  voice  is  to  be  raised,  and  no  pen  is  to  be  wielded,  on 
behalf  of  those  who  believe  their  most  valued  interests  to  be 
menaced  and  assailed.  Such  a  proposition  seems  to  me  entirely 
unreasonable,  and  one  that  the  Court  could  not  accede  to.  I 
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therefore,  as  I  have  said,  in  concurring  with  this  decision,  base 
my  decision  on  the  articles  of  the  3rd  and  4th  days  of  November. 

O'Brien,  J.,  concurred,  bnt  was  of  opinion  that  costs  should 
be  granted. 

Order  for  attachment  made  absolute  with  costs.    The  attach- 
ment not  to  issue. 


COURT  FOR  THE  CONSIDERATION  OP  CROWN 
CASES  RESERVED. 

Saturday,  November  20,  1880. 

(Before  Cockbuen,  C.J.,   Denman,    Manisty,  Stephen,  and 
Watktn  Williams,  JJ.) 

Reo.  v.  Downkr.  (a) 

Evidence — Solicitor  and  client — Privileged  communication. 

A  letter  written  by  a  solicitor  for  a  client  making  a  claim  for  a  lost 
parcel  alleged  to  contain  valuable  articles,  is  not  inadmissible  on 
the  ground  of  privilege  in  a  criminal  case. 

In  order  to  make  a  client  criminally  responsible  for  a  letter  written 
by  his  solicitor  it  must  be  shown  that  the  Utter  was  written  in 
pursuance  of  the  instructions  of  the  client. 

A  letter  by  a  solicitor  written  "  in  consequence  "  of  an  interview 
with  his  client  is  not  equivalent  to  a  letter  written  by  the  instruc- 
tions of  his  client,  and  is  not  admissible  in  a  criminal  case 
against  the  client. 

CASE  reserved  by  the  Chairman  of  the  Second  Court  at  the 
Hampshire  Quarter  Sessions. 
The  prisoner  was  tried  before  me  upon  an  indictment  for  false 
pretences,  containing  two  counts. 

First  count  charged  her  with  endeavouring  to  obtain  by  false 
pretences  (which  were  duly  set  out)  from  Herbert  Simmons,  the 
manager  of  the  Newport  and  Cowes  Railway  Company*  the  sum 
of  19Z.  14*.  6d. 

Second  count  charged  the  endeavour  to  be  to  obtain  certain 
goods  from  the  same  person. 

The  facts  proved  were  as  follows  : — 

The  prisoner  was  a  traveller  by  a  train  on  the  railway  on  the 
7th  day  of  May  in  company  with  another  person.  She  had  with 
her  a  parcel  wrapped  up  in  paper.  Both  got  out  at  one  of  the 
stations,  and  in  the  presence  and  hearing  of  the  prisoner  the 
other  person  (who  was  called  as  a  witness)  gave  the  parcel  to  the 
engine  driver  with  directions  to  leave  it  at  the  railway  refresh- 
ment room,  and  the  parcel  was  so  left  in  charge  of  a  waitress 

(a)  Reported  by  John  Thompson,  Eaq.,  B*rriBter-*t-L*w. 
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there,  and  was  seen  there  by  the  person  mentioned  on  the  next 
day  (8th  May). 

On  the  10th  day  of  May  the  prisoner  called  at  the  office  of  the 
railway  station,  and  inquired  of  the  clerk  if  a  parcel  had  arrived 
for  her,  describing  it  by  an  old  label,  such  as  was  in  fact  put  upon 
her  parcel.  No  such  parcel  being  there,  she  called  a  second  time 
the  same  day,  and  then  stated  to  the  clerk  that  the  parcel  con- 
tained a  gold  watch  and  chain  worth  101.,  a  silk  dress  (afterwards 
alleged  by  her  to  be  worth  41.  10«.),  and  other  valuable  articles. 

On  the  part  of  the  prosecution  two  gentlemen  were  then  called 
who  were  in  partnership  as  solicitors,  and  certain  letters  were 
shown  to  each  of  them,  and  these  questions  asked :  "  Did  you 
have  an  interview  on  the  20th  day  of  May  with  the  prisoner  ?" 
Answer :  "  Yes/1  "  Did  you  write  this  letter  in  consequence  of 
that  interview  ?" 

Counsel  for  the  defence  objected  to  the  question  as  against  the 
rules  of  evidence  relating  to  privileged  communications  between 
attorney  and  client.  "  I  ruled  that  it  was  admissible/1  Answer : 
"Yes/1 

A  piece  of  paper  was  handed  to  one  of  these  witnesses,  and  the 
question  asked,  "  Have  you  ever  seen  that  piece  of  paper  before  ?" 
Answer :  "  Yes." 

"  Where  did  you  last  see  it  ?"  Answer  :  "  On  my  desk  in  my 
office." 

"  On  what  day  ?"  Answer :  "  On  the  day  on  which  I  wrote 
the  last  letter  shown  to  me." 

"Whose  handwriting  is  it  in?"  Answer:  "My  clerk's — he 
is  my  son." 

The  manager  of  the  railway  was  then  called  and  proved  that 
he  received  three  letters  dated  respectively  the  20th,  24th,  and 
26th  days  of  May,  which  letters  were  those  proved  to  have  been 
written  by  the  solicitors  mentioned,  or  one  of  them,  and  which 
it  was  then  proposed  should  be  read  on  the  part  of  the 
prosecution. 

Counsel  for  the  defence  objected  that  the  letters  were  not 
written  by  the  prisoner,  nor  seen  by  her  after  they  were  written, 
nor  dictated  nor  adopted  by  her,  and  so  were  not  admissible. 
Also  that  the  letters  being  written  by  a  solicitor  after,  and  as  a 
result  of  communication  with  his  client,  they  were  inadmissible  as 
evidence  against  the  client. 

I  held  that  the  writers  of  the  letters  were  proved  to  be  the 
agents  of  and  acting  under  instructions  from  the  prisoner,  and 
that  although  all  communications  to  them  were  privileged  as  to 
them  as  witnesses,  yet  that  the  letters  being  produced  by  a  third 
party  to  whom  they  were  sent  were  admissible,  the  rule  as  to 
privilege  of  solicitors  being,  in  my  opinion,  confined  to  their 
giving  evidence  as  to  communications  made  to  them  in  their 
professional  character. 

The  piece  of  paper  proved  to  be  in  the  handwriting  of  the 
solicitor's  clerk  was  then  produced  by  the  manager  of  the  railway, 
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and  he  stated  that  it  was  inclosed  in  the  letter  from  the  solicitor 
of  the  26th  day  of  May.  In  that  letter  there  was  the  following 
passage :  "  I  inclose  yon  a  list  of  the  principal  contents,  and  must 
ask  you  to  be  good  enough  to  make  further  inquiry  into  the 
matter.  I  mention  that  the  brown  paper  in  which  the  parcel  was 
wrapped  had  somewhere  the  name  or  ticket  of  '  Golden  and 
Vibert/  who  are  grocers  at  Newport,  and  from  whose  shop  it 
came/' 

It  was  proposed  by  the  prosecution  to  read  this  paper,  which, 
in  fact,  was  a  list  of  valuable  articles  alleged  by  the  prisoner  to 
be  in  the  lost  parcel. 

Counsel  for  the  defence  objected  to  its  admissibility,  bat  I 
ruled  against  the  objection  on  the  ground  that  it  formed  a  part  of 
the  letter  in  which  it  was  inclosed  and  in  which  reference  was 
made  to  an  inclosure. 

Another  ground  for  the  admission  of  the  list  as  evidence  was 
that  it  was  proved  by  the  police  sergeant,  who  was  witness  in  the 
case,  to  have  been  read  over  by  him  to  the  prisoner  after  saying 
to  her,  "  Here  is  a  list  the  railway  people  have  received  with  the 
articles  you  say  you've  lost/1  To  which  she  replied,  "  That  is 
right  what  I  have  said  there ;  but  there  is  more  than  that." 

Subsequently  the  prisoner  stated  to  the  police  constable  (under 
circumstances  which  rendered  the  evidence  admissible)  "  That 
the  articles  mentioned  in  the  list,"  naming  them  without 
reference  to  the  list,  "  were  never  in  the  parcel." 

The  parcel  delivered  to  the  engine  driver  was  obtained  from 
the  waitress  at  the  refreshment  room,  and  shown  to  the  prisoner, 
who  acknowledged  it  to  be  the  one  in  question,  and,  being 
opened  in  her  presence,  she  stated  some  articles  of  small  value  in 
it,  old  clothing,  &c,  were  hers.  The  articles  mentioned  by  her  as 
being  in  it  to  the  railway  clerk,  and  to  the  policeman,  and  which 
were  enumerated  in  the  list  mentioned,  were  not  in  it. 

This  being  the  case  for  the  prosecution,  counsel  for  the  defence 
contended  that  there  was  no  case  for  the  jury  on  these  grounds : — 

1.  No  evidence  on  the  first  count  of  any  attempt  to  obtain 
19Z.  14*.  6d.,  or  any  other  sum,  because  there  was  no  evidence  of 
any  value. 

2.  No  evidence  on  the  second  count  of  any  attempt  to  defraud 
the  company  of  the  goods  mentioned  in  that  count,  because  those 
goods  were  never  in  their  possession. 

3.  That  the  circumstances  proved  amounted  only  to  an  action- 
able wrong,  and  that  no  criminal  fraud  had  been  committed. 

4.  That  no  crime  can  be  committed  by  substitution,  and  that 
in  this  case  the  claim  on  the  company  being  made  by  a  solicitor 
acting  for  his  client  no  crime  had  been  committed. 

5.  That  there  was  no  evidence  of  any  attempt  to  defraud  the 
person  named  in  the  indictment,  viz.,  "  Herbert  Simmons,  being 
manager  of  the  Byde  and  Newport  Railway  Company." 

I  ruled  against  all  these  objections,  and  must  confess  that  I 
was  unable  to  comprehend  the  fourth  objection. 
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The  jury  convicted  the  prisoner. 

At  the  urgent  request  of  the  counsel  for  the  defence,  I 
consented  to  reserve  and  to  state  a  case  for  the  opinion  of  the 
Court  for  Crown  Cases  Reserved,  and  discharged  the  prisoner  on 
bail  to  come  up  for  judgment  hereafter. 

(Signed)  W.  Clement  D.  Esdaile, 
Chairman  of  Second  Court,  Hants  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 
0.  Matthews  for  the  prosecution. 

Denman,  J. — Was  the  letter  admissible  in  evidence?  The 
question  put  is  this,  "  Did  you  write  this  letter  in  consequence  of 
that  interview  ?"  The  proper  question  to  put  was,  "  Did  you 
write  this  letter  in  pursuance  of  the  instruction  of  the  prisoner/' 
It  is  not  like  a  civil  case,  in  which  every  letter  written  by  a 
solicitor  is  evidence  against  his  client ;  but  this  is  a  criminal 
case,  which  makes  a  difference.  Knowing  how  inaccurate 
solicitors  sometimes  are  in  making  claims  for  compensation  on 
behalf  of  clients,  the  client  cannot  in  a  criminal  case  be  made 
responsible  unless  it  is  proved  that  the  letter  making  the  claim  is 
written  in  pursuance  of  the  instructions  of  the  client. 

C.  Matthews. — I  did  put  the  question  in  the  first  instance  in 
this  form :  "  Was  the  letter  written  by  the  direction  of  the 
prisoner  ?"  but  that  question  was  objected  to,  and  the  Chairman 
ruled  it  to  be  inadmissible,  on  the  ground  of  privilege ;  I  then 
had  to  shape  the  question  as  best  I  could.  In  one  of  the  letters 
there  was  a  slip  of  paper  containing  a  list  of  articles  alleged  to 
have  been  contained  in  the  parcel.  This  list  was  admitted  by 
the  prisoner,  when  read  over  to  her  by  the  police  sergeant,  to  be 
correct. 

Cockburn,  C.J. — That  does  not  make  the  statement  of  her 
solicitor  in  the  letter  admissible.  To  make  her  responsible,  you 
must  show  that  he  had  authority  to  write  the  letter. 

Stephen,  J. — The  admission  to  the  serjeant  was  an  adoption  by 
her  of  the  list  of  articles,  but  not  of  the  letter. 

0.  Mathews. — Her  conduct  and  admissions  showed  that  the 
solicitor  was  acting  under  her  directions. 

Cockburn,  C.J. — I  am  of  opinion  that  the  conviction  cannot  be 
upheld.  A  piece  of  evidence  was  received  which  was  not  admis- 
sible ;  viz.,  a  letter  written  by  the  solicitor  for  the  prisoner  to  the 
manager  of  the  railway.  In  order  to  make  that  letter  admissible, 
it  was  necessary  to  show  that  it  was  written  by  the  instructions 
of  the  prisoner.  To  show  that,  a  question  was  put  by  the 
counsel  for  the  prosecution  to  the  counsel  which  was  right  in 
form,  viz. :  Did  you  write  that  letter  by  the  direction  of  the 
prisoner  ?  and,  if  that  question  had  been  answered  in  the  affirma- 
tive, the  letter  would  have  been  admissible ;  but  that  question 
was  not  allowed  to  be  put,  and  then  the  counsel  put  the  question 
in  this  form :  "  Did  you  write  this  letter  in  consequence  of  an 
interview  with  the  prisoner  ?  "    A  letter  written  by  the  instruc- 
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tions  of  the  client  is  equivalent  to  a  letter  written  by  the  client 
himself.  Bat  that  is  not  the  effect  of  the  question  pot,  "Was 
this  letter  written  in  consequence  of  the  interview  with  the 
prisoner  ?  "  that  is,  "  after  the  interview  with  the  prisoner/'  and 
the  answer  clearly  does  not  make  it  admissible  in  evidence  against 
the  prisoner.  The  letter  having  been  admitted  as  part  of  the 
case  for  the  prosecution  against  the  prisoner,  the  conviction  most 
be  quashed. 

Denmah,  J. — I  am  of  the  same  opinion.  The  court  are 
unanimous  that  the  question  put  in  the  first  instance  by  the 
counsel  for  the  prosecution  was  not  objectionable  on  the  ground 
of  privilege,  because  this  was  a  criminal  case.  The  letter  was 
tendered  to  show  that  the  prisoner  had  made  an  inordinate  claim. 
There  was  no  evidence  to  show  that  the  solicitor  had  written  any- 
thing for  which  the  prisoner  was  criminally  liable,  and  therefore 
the  conviction  must  be  quashed. 

Mawistt,  Stephen,  and  Watkin  Williams,  JJ.  concurred. 

Conviction  quashed. 


COURT  FOR  THE  CONSIDERATION  OF  CROWN 
CASES  RESERVED. 

Saturday,  December  4,  1880. 

(Before  Lord  Coleridge,  C.J.,  Field,  Lopes,  Stephen,  and 
Watkin  Williams,  JJ.) 

Reo.  v.  Michell.  (a) 

Misdemeanour— Debtors  Act,  1869  (32  ^  33  Viet.  c.  62),  sect.  11, 
sub-sect.  1 — Full  and  true  disclosure  by  bankrupt  of  all  his 
property — Limit  of  time  to  which  the  disclosure  relates. 

The  32  £  33  Vict.  c.  62,  s.  11,  sub-sect.  1,  enacts  that  a  bankrupt 
or  liquidating  debtor  shall  be  guilty  of  a  misdemeanour  "  if  he 
does  not  to  the  best  of  his  knowledge  and  belief  fully  and  truly 
discover  to  the  trustee  of  his  estate  all  his  property,  real  and 
personal,  and  how  and  to  whom,  and  for  what  consideration,  and 
when  he  disposed  of  any  part  thereof,  except  such  part  as  has 
been  disposed  of  in  the  ordinary  way  of  his  trade  (if  any),  or 
laid  out  in  the  ordinary  expense  of  his  family,  fyc" 

Held,  that  the  disclosure  was  not  restricted  to  property  in  possession 
of  the  bankrupt  at  the  commencement  of  his  bankruptcy. 

CASE  reserved  for  the  opinion  of  the  Court  for  the  Considera- 
of  Crown  Cases  Reserved,  by  the  Common  Serjeant  of  the 
City  of  London,  at  the  January  Sessions,  1880,  of  the  Central 
Criminal  Court. 

The  defendant  was  tried  before  the  Common  Serjeant  on  the 
la)  Reported  by  John  Thompson,  Esq.,  Barrister-*t-Law. 
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16th  day  of  January,  1880,  and  following  days,  on  an  indictment  Rao. 

under  the  Debtors  Act,  1869  (32  &  83  Vict.  c.  62),  s.  11,  sub-  m£xuL. 

sects.  1,  12,  14,  and  15,  and  s.  13,  sub-sect.  1,  and  also  under   

sects.  88  and  89  of  the  Larceny  Consolidation  Act  (24  &  25  1880. 

Vict.  C  96.)  BanhZt  not 

The  indictment  contained  thirty-eight  counts,  and  the  defen-  fuUyduSjoJLg 
dant  was  convicted  upon  all  the  counts  except  the  second,  sixth,  Aw  property. 
seventh,  eighth,  twenty-first,  and  thirty-fifth  counts. 

The  question  reserved  for  the  opinion  of  this  Court  was  in  the 
following  terms :  If  the  Court  should  be  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury  on  any  of  the  counts  of  the 
indictment  (except  evidence  which  was  objected  to  by  the 
defendant's  counsel,  and  which  the  learned  Common  Serjeant 
was  wrong  in  admitting),  the  conviction  is  to  be  quashed. 

W.  H.  Olay  (Lyon  with  him)  appeared  for  the  prisoner. 

Lord  Colerbdoe,  C.tT — We  need  not  go  through  the  whole  of 
this  voluminous  case,  for  if  the  Court  should  be  against  you  on 
any  one  count  of  the  indictment  on  which  the  jury  have  found 
him  guilty,  the  conviction  will  stand.  We  will  hear  what  you 
have  to  say  as  regards  the  first  count  of  the  indictment. 

The  first  count  was  in  the  following  terms  : 

Central  Criminal  Court  to  wit.— The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present  that  Frederick  Michell  was,  on  the  1st  day  of  May  in  the  year  of  our 
Lord  1879,  adjudicated  a  bankrupt  in  the  London  Court  of  Bankruptcy,  upon  the 
petition  of  Robert  Hyde  and  others,  trading  together  under  the  style  of  Robert 
Hyde  and  Co.  Limited,  duly  filed  in  the  said  Court  on  the  1st  day  of  April  in  the  year 
of  our  Lord  1879,  and  that  on  the  21st  day  of  May  in  the  year  of  our  Lord  1879,  one 
Edward  Pryor  Everett  was  duly  appointed  the  trustee  to  administer  the  estate  of  the 
said  Frederick  Michell  for  the  benefit  of  hie  creditors.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the  said  Frederick  Michell  afterwards,  to 
wit  on  the  said  21st  day  of  May  in  the  year  of  our  Lord  1879,  and  from  that  day  up 
to  the  day  of  taking  this  inquisition,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  with  intent  to  defraud,  did  not  to  the  best  of  his 
knowledge  and  belief  fully  and  truly  discover  to  the  said  Edward  Pryor  Everett,  then 
being  such  trustee  administering  his  estate  for  the  benefit  of  his  creditors  as  aforesaid, 
how,  and  to  whom,  and  for  what  consideration,  and  when,  he  had  disposed  of  a 
certain  part  of  his  personal  property,  to  wit,  goods  of  the  value  of  4000/.,  and  4000/. 
in  money,  the  same  not  having  been  disposed  of  in  the  ordinary  way  of  his  trade,  nor 
laid  out  in  the  ordinary  expense  of  his  family ;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  of  our  Lady  the  Queen,  her  Crown 
and  dignity. 

The  evidence  upon  which  the  defendant  was  convicted  on  this 
count  related  to  goods  bought  by  him  in  the  years  1877-8,  and 
to  goods  bought  from  a  person  named  Keighley,  and  almost 
immediately  afterwards  sold  by  him  at  a  loss  to  a  person  named 
Harefield,  and  to  goods  bought  from  his  creditors  set  out  in  list  A 
of  his  statement  of  affairs  in  bankruptcy. 

The  defendant's  counsel  at  the  trial  submitted  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the  first  count,  and 
insisted  that  the  sub-section  in  the  Debtors  Act  on  which  the  first 
count  was  founded  only  requires  the  bankrupt  to  disclose  his 
dealings  in  relation  to  property  which  he  had  under  his  control 
at  the  time  of  the  act  of  bankruptcy  (28th  day  of  January,  1879), 
and  to  which  his  trustee  is  entitled,  and  which  is  divisible  among 
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Ban.      his  creditors,  and  therefore  that  the  evidence  as  to  the  defendant's 
Hj^x^    purchases  from  Keighley,  and  resales  to  Harefield  at  a  loss 

  between  the  months  of  January  and  July,  1878,  had  no  bearing 

1880       on  the  offence  charged  in  the  first  count. 
BaZcnmt  not     ^OT       Prosecution  ^  was  submitted  that,  as  the  latter  part  of 
frUy  dJcloring  the  sub-section  requires  a  disclosure  to  be  made  of  property 
his  property,  which  the  prisoner  has  disposed  of,  and  omits  the  words  "  in  his 
custody  or  control,"  which  are  to  be  found  in  sub-sect.  2,  the 
word  "property"  in  the  first  sub-section  must  have  a  wider 
meaning  than  that  contended  for  by  the  defendant's  counsel,  and 
must  include  property  to  which  the  trustee  would  have  been 
entitled,  and  which  would  have  been  divisible  among  his  creditors 
if  the  prisoner  had  not  put  it  out  of  the  trustee's  reach  by  dispos- 
ing of  it,  and  that  therefore  the  defendant  was  bound  to  disclose 
his  transactions  in  1878. 

The  case  of  Reg.  v.  Bolus  (11  Cox  C.  0.  610)  was  cited,  where 
the  Recorder  of  Birmingham,  A.  B.  Adams,  Q.C.,  in  summing  up, 
said  that  the  sub-section  in  question  "provided  that  a  person 
seeking  to  be  discharged  of  his  debts  should  make  a  full  and 
free  disclosure  of  his  transactions  for  a  considerable  time  imme- 
diately preceding  his  bankruptcy." 

The  Common  Serjeant  held  that  the  evidence  of  purchases 
from  Keighley  and  resales  at  a  loss  to  Harefield,  between  the 
months  of  January  and  July,  1878,  had  a  distinct  bearing  on  the 
offence  charged  in  the  first  count,  because  they  were  part  and 
parcel  of  the  reckless  course  of  trading  which  led  directly  up  to 
the  act  of  bankruptcy. 

It  is  unnecessary  to  bet  out  the  evidence  in  detail,  as  the  Court 
were  clearly  of  opinion  that  it  warranted  the  conviction  if  it  was 
properly  receivable  on  the  first  count. 

Clay. — The  Common  Serjeant  was  wrong  in  receiving  this  evi- 
dence upon  the  first  count  of  the  indictment.  That  is  framed  upon 
sub-sect.  1  of  sect.  11  of  the  Debtors'  Act,  1869  (32  &  33  Vict.  c. 
62),  which  enacts,  "Any  person  adjudged  bankrupt,  and  any  person 
whose  affairs  are  liquidated  by  arrangement,  shall  in  each  of  the 
cases  following  be  deemed  guilty  of  a  misdemeanor ; "  that  is  to 
say,  (1),  "  if  he  does  not  to  the  best  of  his  knowledge  and  belief 
fully  and  truly  disclose  to  the  trustee  administering  his  estate 
for  the  benefit  of  his  creditors  all  his  property,  real  and  personal, 
and  how,  and  to  whom,  and  for  what  consideration,  and  when  he 
disposed  of  any  part  thereof,  except  such  part  as  has  been  disposed 
of  in  the  ordinary  way  of  his  trade  (if  any),  or  laid  out  in  the 
ordinary  expense  of  his  family,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud."  The  words  "  all  his  property  "  are 
restricted  to  his  property  at  the  time  of  his  bankruptcy.  By  sect. 
3  of  the  32  &  33  Vict.  c.  62,  "  words  and  expressions  defined  or 
explained  in  the  Bankruptcy  Act,  1869,  are  to  have  the  same 
meaning  in  the  Debtors  Act,  1869."  And,  by  sect.  15  of  the 
Bankruptcy  Act,  1869,  the  words  "  property  divisible  among  the 
creditors  are  to  comprise  all  such  property  as  may  belong  to,  or 
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be  vested  in,  the  bankrupt  at  the  commencement  of  the  bank-  Rbq. 

ruptcy,  or  may  be  acquired  by  or  devolve  on  him  during  its  con-  m^'ell 

tinuance."   

Grain  (Avory  with  him),  for  the  prosecution,  was  not  called  1880. 

upon  to  argue.  Bankrupt  not 

Lord  Coleridge,  C.C. — I  am  of  opinion  that  the  conviction fuiiydMosing 
should  be  affirmed.  The  question  arises  on  the  words  of  sect.  11,  his  property, 
sub-sect.  1,  of  the  32  &  33  Vict.  c.  62  (the  Debtors  Act,  1869), 
which  are  these :  [Reads  it :]  The  contention  for  the  defendant 
is,  that  the  disclosure  is  to  be  restricted  to  property  which  the 
bankrupt  had  at  the  time  of  his  bankruptcy,  and  that,  because 
by  sect.  3  of  the  32  &  33  Vict.  c.  62,  it  is  enacted  that  "  words 
and  expressions  defined  or  explained  in  the  Bankruptcy  Act,  1869 
(32  &  33  Vict.  c.  71),  shall  have  the  same  meaning  in  this  Act ; " 
and  because,  in  the  Bankruptcy  Act,  1869,  it  is  enacted  that  the 
words  "  property  divisible  among  the  creditors  "  shall  comprise 
"  all  such  property  as  may  belong  to  or  be  vested  in  the  bankrupt 
at  the  commencement  of  the  bankruptcy,  or  may  be  acquired  by 
or  devolve  on  him  during  its  continuance."  I  am  of  opinion  that 
there  is  no  ground  for  such  a  construction.  The  great  object  of 
sect.  11  of  the  Bankruptcy  Act,  1869,  was  to  create  several 
offences,  into  all  of  which  fraud  of  the  creditors  enters,  and  in 
some  of  which  it  is  enacted  that  the  fraud  must  have  taken  place 
within  the  period  of  four  months  next  before  the  bankruptcy ; 
and,  if  the  whole  section  is  looked  at,  it  will  be  found  to  contain 
a  most  complete  and  absolute  scheme  providing  for  the  discovery 
of  the  bankrupt's  property.  It  seems  to  me  perfectly  plain  that 
sub-sect.  1  of  sect.  11  must  relate  to  other  property  than  what 
the  bankrupt  has  at  the  time  of  his  bankruptcy.  It  was  said  that, 
if  that  was  its  meaning,  a  bankrupt  might  come  within  it  if  he 
did  not  disclose  something  relating  to  his  dealings  with  property 
that  he  may  have  had  within  five  years  before  his  bankruptcy.  If 
there  was  nothing  fraudulent  in  such  dealings,  it  does  not  fall 
within  the  sub-section ;  but,  if  the  question  of  fraud  arises,  there 
is  no  reason  why  it  should  not  be  inquired  into.  The  fact  of  the 
lapse  of  five  years,  in  the  absence  of  any  evidence  of  fraud,  would 
be  strong  to  show  that  the  transaction  was  not  within  the  sub- 
section.   I  therefore  think  that  the  count  is  a  good  count. 

Field,  J. — I  am  of  the  same  opinion,  and  entertain  no  doubt 
upon  the  point.  The  two  Acts,  the  Debtors  Act,  1869,  and  the 
Bankruptcy  Act,  1869,  are  to  be  taken  and  read  together.  Sect. 
1 5  of  the  Bankruptcy  Act  first  defines  the  property  which  is  to 
vest  in  the  trustees,  and  then  that  which  is  in  the  apparent 
ownership  of  the  bankrupt  at  the  commencement  of  his  bank- 
ruptcy. But  the  latter  may  be  the  smallest  portion  of  his 
property,  because  in  some  cases  the  bankrupt  takes  means  before 
his  bankruptcy  to  dispose  of  his  property  among  his  relatives  and 
friends.  Then  the  Legislature  has  said  that  is  not  sufficient  unless 
we  (the  Legislature)  give  the  trustees  the  means  of  finding  out 
all  about  the  bankrupt's  property,  and  compel  the  bankrupt  to 
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Rw-  disclose  all  about  it.  It  is  said  that  this  sab-section  was  only 
y,^,,     meant  to  apply  to  property  which  he  had  on  the  day  he  became 

  bankrupt.    That  cannot  be  the  meaning  of  it.    The  exception  in 

1880.      sub-sect.  1  of  sect.  11,  "  except  such  part  as  has  been  disposed  of 

£mj~t  Mt  in  the  ordinary  way  of  his  trade,"  shows  the  contrary. 

fully  disdoawg    Lopes,  J.,  concurred. 

Improperly.  Stephen,  J. — I  am  of  the  same  opinion.  With  respect  to  the 
definition  of  the  word  "property,"  it  is  obvious  that  the 
definition  in  sect.  15  of  the  Bankruptcy  Act,  1869,  only  applies  to 
the  definition  of  the  words,  "property  divisible  among  the 
creditors,"  and  it  was  not  intended  that  that  definition  should 
apply  wherever  the  word  "  property  "  occurs  in  the  Acts ;  for,  in 
sect.  4  of  the  Debtors  Act,  1869,  there  is  a  definition  of  the  word 
"property"  which  is  to  be  taken  in  the  widest  sense  of  that 
word. 

Watxin  Williams,  J.,  concurred. 

Conviction  affirmed. 


COURT  FOR  THE  CONSIDERATION  "OF  CROWN 
CASES  RESERVED. 

Saturday,  December  4,  1880. 

(Before  Lord  Coleridge,  C.J.,  Field,  Lopes,   Stephen,  and 
Watkin  Williams,  JJ.) 

Reg.  v.  G.  Salmon,  J.  Salmon,  and  A.  Hancock,  (a) 

Manslaughter — Rifle  practice — Duty  to  prevent  danger  to  public 
— Dangerous  'place. 

Three  persons  went  out  together  for  rifle  practice.  They  selected  a 
field  near  to  a  house,  and  put  up  a  target  in  a  tree  at  a  distance 
of  about  a  hundred  yards.  Four  or  five  shots  were  fired,  and 
by  one  of  them  a  boy  who  was  in  a  tree  in  a  garden  at  a 
distance  of  three  hundred  and  ninety-three  yards  was  killed. 
It  was  not  clear  which  person  fired  the  shot  that  killed  the  boy. 

Held,  thai  all  three  were  guilty  of  manslaughter. 

CASE  reserved  for  the  opinion  of  this  Court  by  Lord 
Coleridge,  C.J.,  at  the  Summer  Assizes  at  Wells,  1880. 
The  three  prisoners  were  tried  before  me  on  the  27th  day  of 
July,  1880,  for  the  manslaughter  of  William  Wells,  a  little  boy  of 
ten  years  old,  under  the  following  circumstances  : 

George  Salmon  is  a  member  of  the  Frome  Selwood  Rifle 
Corps.  On  the  29th  day  of  May  he  attended  the  rifle  practice. 
He  took  his  rifle  from  the  armoury,  had  fourteen  ball  cartridges 
served  out  to  him,  and  fired  them  all  away.  After  the  practice 
was  over,  he  took  away  with  him  his  rifle,  which  it  was  his  duty  to 
(a)  Reported  by  John  Thompson,  £eqM  Barriater-at-Law. 
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return  to  the  armoury.    He  did  not  take  it  back,  and  the  drill  Reg. 
instructor  missed  six  cartridges  from  the  magazine  when  he  went  G  sIlmon 
there  about  half  an  hour  after  the  practice  was  over.  ANd  Othkbs 

About  seven  o'clock,  that  is  shortly  after  the  practice  was  over,   

the  three  prisoners  came  together  to  the  house  of  a  witness  1880, 
(Newport)  who  was  called,  and  whose  evidence,  so  far  as  it  is  Manslaughter 
material  to  the  point  to  be  determined,  was  as  follows  :  —RiJU 

"The  three  prisoners  came  to  my  father's  house  somewhere  practice. 
about  seven  in  the  evening  on  the  29th  day  of  May.  George 
Salmon  had  a  rifle  with  him  and  some  ball  cartridges.  All  three 
wanted  to  fire  off  one  or  two  shots,  and  they  asked  me  for  some- 
thing to  fire  at.  I  gave  them  a  board  from  our  fowl  house.  I 
went  with  them  into  a  field  close  by,  and  the  prisoner  Hancock 
climbed  into  a  tree.  George  Salmon  handed  up  the  board  to 
him.  Hancock  fixed  it  in  the  tree  about  eight  feet  from  the 
ground.  They  all  went  about  a  hundred  yards  up  the  field,  and 
all  laid  down  in  the  grass.  I  heard  two  shots.  I  cannot  tell 
which  of  them  fired  the  shots,  for  I  was  looking  at  the  board. 
I  am  not  sure  whether  the  first  shot  struck  the  target;  the 
second  shot  did  strike  it.  I  do  not  know  which  of  them  fired  it. 
Two  more  shots  were  fired  afterwards,  when  Wells  and  Knight 
came  running  up  and  told  us  what  had  happened." 

The  place  where  the  shot  was  fired,  and  all  the  surrounding 
houses  and  roads,  are  correctly  delineated  in  a  plan  which  was 
proved  before  me  and  marked  by  me  at  the  time.  To  that  plan 
I  beg  leave  to  refer  the  court  as  conveying  a  clearer  view  of  the 
place  and  its  surroundings  than  any  statement  of  mine  could 
convey. 

"What  had  happened,"  to  use  the  words  of  the  witness 
Newport,  was  this :  The  deceased  William  Wells  was  with  his 
young  sister  in  his  father's  garden,  and  her  evidence  was  as 
follows : 

"  I  remember  the  evening  of  the  29th  day  of  May.  There  is 
a  low  apple  tree  in  my  father's  garden,  with  a  rose  tree  in  it. 
My  brother  got  up  into  the  apple  tree  to  water  the  rose.  While 
my  brother  was  in  the  tree  I  heard  a  shot ;  it  passed  through 
the  tree,  for  some  of  the  leaves  fell  down  from  the  tree.  I  called 
to  my  brother,  but  he  answered  me  and  said  he  was  safe.  Then 
there  was  another  shot,  and  my  brother  fell  out  of  the  tree  dead 
on  the  ground.  There  were  four  or  five  shots  fired  altogether ; 
I  think  the  second  shot  killed  him." 

It  was  proved  that  the  distance  from  the  spot  where  the  shot 
was  fired  to  the  tree  in  which  the  boy  was  killed  was  three 
hundred  and  ninety-three  yards ;  but  the  rifle  was  sighted  for 
nine  hundred  and  fifty  yards,  and  would  probably  be  deadly  at  a 
mile. 

The  evidence  of  conversations  after  the  death  had  been  caused, 
as  to  the  person  who  fired  the  shot,  was  as  follows : 

Joseph  Wells,  the  father  of  the  little  boy,  the  first  person  who 
came  to  the  prisoners  after  the  shot,  said,  "  When  I  first  came 
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R"0-      up  I  saw  Hancock  and  Newport  and  John  Salmon.    I  told  them 
G.  Salmok   w*iat        keen  done,  and  that  they  had  killed  my  boy.  They 
and  Othebs.  seemed  very  sorry,  and  wished  they  had  not  done  it.    I  asked 

  them  where  the  rifle  was.    They  said  it  was  flung  down  in  the 

field,  but  we  could  not  find  it.    I  left  Hancock  and  John  Salmon 
Manslaughter  in  charge  of  Knight." 

— Rifle        Jonathan  said,  "I  saw  the  three  prisoners  with  Newport  in 
practice.     ^  fieJ(j    j  cajie(j  ^  them  to  8top  grmg.    j  came  0n  Hancock 

and  Newport  and  John  Salmon.  I  saw  George  Salmon  at  first, 
but  he  was  not  there  when  I  came  up.  I  told  them  they  had 
killed  a  boy,  and  I  said  where  is  the  gun  ?  They  went  back  to 
find  it,  and  could  not,  and  said  that  George  must  have  taken  it 
away." 

William  Parsons  said :  I  went  to  Newport's  house.  There  I 
saw  Hancock  and  John  Salmon.  I  went  with  them  to  the  field, 
and  they  showed  me  the  tree  in  which  was  the  target.  The 
bottom  of  the  target  was  about  ten  feet  from  the  ground.  I  took 
John  Salmon  and  Hancock  to  the  police-station.  Then  I  went 
to  George  Salmon's.  He  said,  when  I  took  him  into  custody, 
"  Don't  blame  my  brother  for  it ;  it  was  I  that  did  it."  I  took 
him  to  the  station.  When  the  three  were  together  there  George 
Salmon  said,  "  I  fired  the  shot."  Hancock  said,  "  We  all  throe 
fired  one  each."  George  said,  "I  fired  the  first  shot,  and  it 
must  have  been  I  that  killed  the  poor  boy." 

The  rifle  was  afterwards  found  in  George  Salmon's  house, 
and  it  and  two  cartridges  found  in  the  field  were  identified  by 
the  drill  inspector ;  the  rifle  as  being  the  rifle  George  Salmon 
ought  to  have  returned  to  the  armoury  on  the  evening  of  the 
29th  day  of  May;  the  cartridges  as  cartridges  similar  in  all 
respects  to  those  six  which  he  had  missed  from  the  armoury  on 
that  evening. 

The  jury  found  all  the  prisoners  guilty  of  manslaughter,  but 
I  allowed  them  to  go  out  on  bail  till  I  could  take  the  opinion 
of  the  Court  of  Criminal  Appeal  on  the  case. 

I  have  to  request  the  opinion  of  the  Court  whether  there  was 
any  evidence  upon  which  either  or  all  of  the  prisoners  could  be 
convicted  of  manslaughter. 

(Signed)  Coleridge. 

No  counsel  appeared  to  argue  on  behalf  of  the  prisoners. 

Norris  for  the  prosecution. — The  prisoner  who  fired  the  fatal 
shot  was  clearly  guilty  of  manslaughter,  but  the  evidence  of  his 
identity  not  being  clear,  the  rule  that  all  persons  engaged  in  a 
common  enterprise  are  jointly  liable  will  apply.  All  the  prisoners 
went  into  the  field  for  a  common  purpose — rifle  practice — and  it 
was  their  duty  to  take  all  proper  precautions  to  prevent  any 
danger  to  other  persons.  The  plan  attached  to  the  case  shows 
that  they  fired  across  three  highways,  and  that  they  were  firing 
too  near  to  the  neighbouring  gardens,  in  one  of  which  the 
deceased  boy  was. 
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Lord  Coleridge,  G.J. — I  am  of  opinion  that  the  conviction  was  Rw. 
right  and  ought  to  be  affirmed.    If  a  person  does  a  thing  which  in  Q  S^'LM0>| 
itself  is  dangerous,  and  without  taking  proper  precautions  to  ahd  others. 
prevent  danger  arising,  and  if  he  so  does  it  and  kills  a  person,  — - 
it  is  a  criminal  act  as  against  that  person.    That  would  make  188°* 
it  clearly  manslaughter  as  regards  the  prisoner  whose  shot  killed  Manslaughter 
the  boy.    It  follows  as  the  result  of  the  culpable  negligence  —Rifle  Prae 
of  this  one,  that  each  of  the  prisoners  is  answerable  for  the  acts 
of  the  others,  they  all  being  engaged  in  one  common  pursuit. 

Field,  J. — I  am  of  the  same  opinion.  At  first  I  thought  it 
was  necessary  to  show  some  duty  on  the  part  of  the  prisoners 
as  regards  the  boy,  but  I  am  now  satisfied  that  there  was  a  duty 
on  the  part  of  the  prisoners  towards  the  public  generally  not  to 
use  an  instrument  likely  to  oause  death  without  taking  due  and 
proper  precautions  to  prevent  injury  to  the  public.  Looking  at 
the  character  of  the  spot  where  the  firing  took  place,  there  was 
sufficient  evidence  that  all  three  prisoners  were  guilty  of  culpable 
negligence  under  the  circumstances. 

Lopes,  J.  concurred. 

Stephen,  J. — I  am  of  opinion  that  all  three  prisoners  were 
guilty  of  manslaughter.  The  culpable  omission  of  a  duty  which 
tends  to  preserve  life  is  homicide ;  and  it  is  the  duty  of  every 
one  to  take  proper  precautions  in  doing  an  act  which  may  be 
dangerous  to  life.  In  this  case  the  firing  of  the  rifle  was  a 
dangerous  act,  and  all  three  prisoners  were  jointly  responsible 
for  not  taking  proper  precautions  to  prevent  the  danger. 

Watkin  Williams,  J.  concurred. 

Oonvidicm  affirmed. 


CENTRAL  CRIMINAL  COURT. 

Wednesday,  December  15,  1880. 

(Before  Sir  William  Charley,  Common  Serjeant.) 

Reg.  v.  Labner.  (a) 

False  pretences — Entry  to  race — Obtaining  prize — Remoteness. 

The  prisoner  was  charged  with  obtaining  a  prize  m  a  certain 
swimming  race  by  false  pretences.  He  obtained  his  competitor's 
ticket  for  the  race  by  representing  himself  to  be  member  of  a 
certain  club,  and  by  a  letter  purporting  to  be  written  by  th** 

(a)  Reported  by  W.  Austin  Mjtoalfe,  Esq.,  Barrfeter-at-Law. 
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Rao.         secretary  of  that  club.    On  the  faith  of  these  representations — 
Lasher,       which  turned  out  to  be  false — he  was  allowed  twenty  seconds  start 
  in  the  rate,  and  won  the  prize : 

1880.  Held,  by  the  Common  Sergeant  after  consulting  Stephen,  that 
F  litonLn  ^  false  pretences  were  too  remote,  and  that  the  count  charging 
—  fffwftffnm.    them  could  not  be  sustained. 

WTTiLTAM  LARNER  was  charged  under  an  indictment  con- 
taining counts  for  false  pretences,  forgery,  and  uttering. 
The  first  count  set  forth  the  false  pretences  as  follows :  "  That  the 
said  William  Larner  was  member  of  a  certain  club  called  and 
known  as  the  Myddleton  Swimming  and  Athletic  Club,  and  that 
a  certain  letter  which  he,  the  said  William  Larner,  had  caused  to 
be  received  by  one  Alfred  Ernest  Endin,  had  then  been  written 
and  sent  by  one  Henry  Green,  the  secretary  of  the  said  club,  and 
that  he,  the  said  William  Larner,  as  member  and  competitor  in 
certain  club  swimming  races  and  matches  by  members  of  the 
said  club,  had  been  allowed  to  start  from  the  starting  point 
twenty-five  seconds  before  certain  other  competitors. 
Purcell  for  the  prosecution. 
Keith  Frith  and  Bundle  Levey  for  defendant. 
On  the  23rd  day  of  August  a  swimming  handicap  took  place  at 
the  Surrey  County  Baths.  Entries  were  to  be  made  previously  to 
Alfred  Endin,  Esq.,  and  competitors  to  be  handicapped  by  qualified 
persons.  A  competitor's  ticket  was  issued  by  Mr.  Endin  to  each 
accepted  entry.  The  length  of  the  course  was  100  yards,  and 
there  being  a  good  many  entries  the  race  was  swum  in  heats. 

A  programme  was  printed  and  circulated,  containing,  amongst 
other  matters,  the  names  of  the  competitors  and  the  arrangement 
of  the  various  heats,  and  on  that  programme  appeared  the  name 
of  W.  Larner,  to  whom  a  start  of  twenty  seconds  had  been 
assigned. 

Some  few  days  before  the  issuing  of  the  programme,  Mr.  Endin 
received  the  following  letter : 

Nelson  Club,  90,  Dean-street,  Oxford-street. 
August  19,  1880. 

Sir, — 1|  inclose  entrance  fee  for  another  entry  for  your  100  yards  handicap.  W. 
Larner  (Middleton  Swimming  and  Athletic  Club)  in  Olub  races  receives  twenty-fire 
seconds  from  ecratch. — I  remain,  sir,  yours  respectfully, 

H.  Green,  Hon.  Sea 
Another  letter  of  the  same  kind  had  been  received  by  Mr. 
Endin  entering  one  Binns  for  the  same  race.  The  letters  were 
received  in  the  usual  course  through  the  Post-Office.  The  two 
entries  of  Larner  and  Binns  were  accepted,  and  the  entrance  fee 
of  28.  6d.  each  paid.  Mr.  Endin  stated  that  he  knew  nothing 
about  Larner  or  his  accomplishments  as  a  swimmer;  that  he 
received  his  entry  in  consequence  of  the  representations  contained 
in  the  letter,  and  that  the  start  of  twenty  seconds  was  apportioned 
to  him  for  the  like  reason.  He  further  stated  that  he  handed 
Larner  a  competitor's  ticket ;  that  Larner  swam  in  the  competi- 
tion, and  after  being  second  in  his  own  heat  won  the  final  easily. 
It  was  believed  that  Larner  could  have  won  the  race  from  scratch. 
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For  the  prisoner  it  was  objected  that  the  fake  prptenoes  were  too 
remote,  that  if  he  obtained  anything  thereby  it  was  the  competi-  l^^^. 

tor's  ticket,  and  not  the  cap ;  that  the  cap  was  obtained  by  his   

own  bodily  activity ;  and  that  the  case  fell  within  Beg.  v.  Gardner  1880. 
(1  Dears.  &  B.  C.  C.  p.  40 ;  7  Cox  0.  C.  186),  in  which  caseTthe  ^JZ^^ 
prisoner  had  at  first  obtained  lodgings  only  by  a  false  r&presenta-  —  Remoteness 
tion,  and  after  he  had  occupied  the  lodgings  for  a  week  he  obtained 
board;  and  it  was  held  that  the  false  pretences  were  exhausted 
by  the  contract  for  lodging,  the  obtaining  board  not  having  appa- 
rently been  in  contemplation  when  the  false  pretence  was  made. 

For  the  prosecution  it  was  urged  that  the  false  pretence  was  a 
continuing  one,  that  the  winning  of  the  oup  was  clearly  in  the1 
contemplation  of  the  prisoner  when  he  entered  for  the  race/  ajqld 
that  the  judgment  of  Willes,  J.,  in  Roa.  v.  Gardner,  dfing  joW.  y. 
Abbott  and  Reg.  v.  Burgess,  was  an  authority  the  other  way.  They 
also  cited  Beg.  v.  Martin  (L.  Rep.  1  Cr.  Gas.  Res.  56;  10  Oox 
0.0.888.) 

Held,  by  the  Oommon  Serjeant,  after  conferring  with  Stephen, 
J.,  in  the  Old  Court,  that  the  objection  must  prevail  as  the  false 
pretences  were  too  remote.  1 

The  prisoner  was  afterwards  tried  for  uttering  the  letter 
knowing  it  to  be  forged,  and  convicted. 


CENTRAL  CRIMINAL  COtfRT. 

Friday,  December  17,  1880. 

(Before  Mr.  Justice  Stephbn.) 

Reo.  v.  O'Callaqhan  and  othibs.  (a) 

24  8f  25  Vict.  c.  100 — Indictmentr^-Inciting  to  comrfiit  crime-^Too 
general — Amendment. 

Where  the  case  has  not  been  inquired  into  before  a  magistrate  but* 
the  bill  has  been  merely  found  by  the,  grand  jury,  the  court  will 
not  go  out  of  its  way  to  assist  the  prosecution  by  amending  the 
indictment  and  inserting  certain  names,  on  objection  taken  that 
the  charges  therein  set  out  are  not  specified  with  sufficient 
particularity.  r 

THE  defendants  were  indicted  for  a  misdemeandur  in  tempt- 
ing and  soliciting  one  Thomas  Titley  to  commit  a  crime, 
viz.,  to  procure  the  miscarriage  of  a  certain  woman. 

The  case  arose  out  of  Beg.  v.  Titley,  where  the  police  had  set  a 

(a)  Reported  by  W.  Austin  Mktcuitb,  Esq.,  BarrUter-at-Law. 
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Bao.      trap  for  the  defendant,  a  chemist,  and  procured  his  conviction  for 

O'UaiLgha*  ™lln8  no™?*  *mg*A      J>«  50T2)' „  t 

avd  othkhs.     Edward  Olarke,  Q.C.,  and  Besley  for  the  prosecotion. 

  Poland  and  Montagu  Williams  for  the  defence. 

1880.  The  indictment  was  as  follows  : 
Indictment —  Central  Criminal  Court  to  wit — The  jurors  for  our  Lady  the  Queen  upon  their  oath 
Amendment  present,  that  John  O'Oallaghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey, 
on  the  11th  day  of  November,  in  the  year  of  our  Lord  1880,  and  on  divers  days  and 
times  thereafter  between  that  day  and  the  date  of  this  inquisition  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  by  divers  artful  and  subtle  means,  stratagems,  tricks, 
and  devices,  and  by  divers  false  representations,  did  attempt  and  endeavour  to  seduce 
one  Thomas  Titley  to  commit  an  indictable  misdemeanour,  to  the  great  damage  and 
injury  of  the  said  Thomas  Titley,  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  Lady  the  Queen,  her  Grown 
tad  dignity. 

Second  count : 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
John  O'Oallaghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey,  on  the  11th 
day  of  November,  aj>.  1880,  and  ion  divers  days  and  times  between  that  day  and  the 
day  of  taking  this  inquisition,  unlawfully,  wickedly,  and  maliciously  did  attempt  and 
endeavour  to  induce  the  said  Thomas  Titley  to  contravene  the  law  of  the  land,  with 
the  intent  that  the  said  Thomas  Titley  should  thereafter  be  convicted  of  an  offence 
and  punished,  to  the;  great  damage  and  prejudice  of  the  said  Thomas  Titley  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

Third  count : 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
John  O'Oallaghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey,  on  the  11th 
day  of  November,  A.D.  1880,  and  on  divers  days  and  times  between  that  day  and  the 
day*of  taking  this  inquisition  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully,  wickedly,  and  maliciously  did  solicit  the  said  Thomas  Titley  to  commit  a 
criminal  and  indictable  offence  to  the  great  damage  of  the  said  Thomas  Titley,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

Fourth  count : 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present  that  the 
said  John  O'Oallaghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey,  on  the 
11th  day  of  November,  aj>.  1880,  and  on  divers  days  and  times  thereafter  between 
that  day  and  the  date  of  this  inquisition,  unlawfully,  wickedly,  and  maliciously  did 
solicit,  incite,  and  endeavour,  so  far  as  in  them  lay,  to  persuade  the  said  Thomas 
Titley  to  unlawfully  supply  a  noxious  thing,  knowing  that  the  same  was  intended  to 
be  unlawfully  used  with  intent  to  procure  the  miscarriage  of  a  woman,  and  thereby  to 
contravene  the  provisions  of  the  statute  (24  &  25  Vict.  c.  100),  to  the  great  damage 
and  prejudice  of  the  said  Thomas  Titley,  and  against  the  peace  of  our  Lady  the 
Queen,  her  Crown  and  dignity. 

Poland. — The  first  three  counts  are  clearly  bad.  The  words 
are  far  too  general.  It  is  not  sufficient  to  charge  the  defendants 
generally  with  having  committed  an  offence,  but  the  facts  and 
circumstances  constituting  the  offence  must  be  set  out.  Here  it 
is  impossible  for  the  defendants  to  tell  what  is  the  particular 
charge  alleged  against  them.  The  defendants  are  charged  with 
inciting  one  Thomas  Titley  to  commit  a  crime,  and  no  information 
is  given  as  to  what  is  the  nature  of  that  crime.  With  regard  to 
the  fourth  count,  there  it  is  true  that  a  crime  is  specified,  viz., 
"to  unlawfully  supply  a  noxious  thing,  &c,"  but  this  is 
not  sufficient.  It  should  be  stated  to  whom  the  noxious  thing 
was  supplied.  Some  person's  name  must  appear.  And  further 
"with  intent  to  procure  the  miscarriage  of  a  woman "  is  not 
sufficient.    The  woman  must  be  specified,  not  necessarily  by 
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name,  but  as  one  "  to  the  jurors  unknown/'  or  in  some  way  to  fix  a  R» 
particular  woman  as  the  person  for  whom  the  drug  was  intended.  o'Oallagham 
He  further  mentioned  that  the  case  had  never  been  inquired  into  and  others. 

before  a  magistrate,  or  in  any  other  way,  and  contended  there   

was  the  need  for  greater  accuracy  on  that  account.  1880, 

Clarke  and  Besley  abandoned  the  first  three  counts  of  the  indictment— 
indictment,  but  contended  that  the  fourth  was  a  good  count,  or  AnundmmL 
at  any  rate  submitted  that  his  Lordship  should  amend  by  the 
insertion  of  what  names  might  be  necessary.  The  special 
amendment  they  suggested  was  the  insertion  of  the  name  of 
William  Stroud  in  the  earlier,  and  the  "daughter  of  Martha 
Diffey 33  in  the  later  part  of  the  count.  They  reminded  him  that 
the  prosecution  yesterday  (Beg.  v.  Titley,  post,  p.  502)  had  been 
allowed  to  make  an  amendment  identical  with  one  which  they 
now  desired. 

Stephen,  J. — With  regard  to  the  first  three  counts  of  this 
indictment  I  need  say  but  little.  It  is  in  fact  admitted  by  the 
prosecution  that  they  cannot  be  supported,  and  I  entirely  agree 
with  them.  The  fourth  count  is  somewhat  different.  As  it 
stands,  I  am  of  opinion  that  it  is  bad  for  the  reasons  urged  on  me 
by  Mr.  Poland,  viz.,  that  it  does  not  set  out  the  name  of  any 
person  to  whom  the  drugs  were  supplied,  nor  does  it  point  out 
any  particular  woman  for  whom  the  drug  was  intended.  I  am 
however  pressed  by  Mr.  Clarke  to  amend  by  inserting  the 
requisite  name,  and  am  reminded  that  at  the  commencement  of 
yesterday's  trial  {Reg.  v.  Titley,  post,  p.  502)  I  allowed  the  second 
amendment  to  be  made, and  the  »ords  "by  a  certain  woman  to 
the  jurors  unknown 33  to  be  inserted.  This  was  so,  and  I  should 
have  no  hesitation  in  allowing  the  same  amendment,  were  that  all 
that  was  requisite  to  support  this  count.  To  do  so  effectually, 
however,  I  should  have  to  allow  another  and  different  amendment, 
and  this  I  am  not  disposed  to  do.  I  have  been  reminded  that 
there  has  been  no  preliminary  examination  into  this  matter,  and 
that  the  grand  jury  have  returned  this  identical  bill.  On  the 
one  hand  I  am  loth  to  quash  an  indictment  for  what  may  be 
merely  an  error  of  the  pleader ;  on  the  other,  I  remember  that 
where  a  case  comes  before  me  without  previous  inquiry,  sub- 
stantial injustice  may  be  done  by  making  alteration  in  the  terms 
of  the  bill  sent  down  by  the  grand  jury.  On  the  whole  I  decline 
to  make  the  proposed  amendment,  and  therefore  the  whole  indict- 
ment will  fail ;  but  of  course  this  will  in  no  way  prejudice  any 
further  indictment  to  be  prepared  hereafter. 

Indictment  quashed. 
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CENTRAL  CRIMINAL  COURT. 
Thursday,  December  16,  1880. 
(Before  Mr.  Justice  Stephen.) 
Reg.  v.  Thomas  Titley.  (a) 

Supplying  noxious  thing — Intending  to  procure  abortion — 24  8f  25 
Vict.  c.  100,  s.  59— Indictment. 

Supplying  a  noxious  thing  to  a  person  with  the  intent  that  it  shall 
be  used  by  a  certain  woman  to  produce  abortion  is  a  misde- 
meanour within  the  24  25  Vict.  c.  100,  s.  59,  although  the 
woman  for  whom  it  was  intended  by  him  was  not  pregnant. 

On  objection  before  plea  to  the  first  count  of  the  indictment  that  the 
words  "  a  certain  woman "  were  too  vague,  and  therefore  thai 
the  count  was  bad9  the  judge  allowed  the  prosecution  to  amend 
by  inserting  the  words  "  a  woman  to  the  jurors  unknown/9 
instead  of  the  words  objected  to. 

THE  defendant  was  indioted  for  unlawfully  supplying  to 
William  Stroud  a  quantity  of  ergot  of  rye  and  tincture  of 
perohloride  of  iron,  well  knowing  that  the  same  was  intended  to 
be  unlawfully  used  with  intent  to  procure  the  miscarriage  of 
a  certain  woman. 

A  second  count  varied  the  charge  by  alleging  that  the  woman 
was  the  daughter  of  one  Martha  Diffey. 
Poland  and  Montagu  Williams  for  the  prosecution, 
Edward  Clarke,  Q.O.,  and  Besley  for  the  defence. 
Before  the  plea,  Clarke,  Q.C.,  objected  to  the  first  count  on  the 
ground  that  it  was  too  general. 

Stephen,  J.,  allowed  the  prosecution  to  amend  by  alleging  that 
the  offence  was  intended  to  be  committed  on  "  a  woman  to  the 
jurors  unknown." 

The  defendant  was  a  chemist,  and  the  evidence  for  the  prose- 
cution showed  that  the  police  authorities  had  laid  a  trap  for  him. 

A  woman  named  Martha  Diffey  was  sent  to  the  defendant's  shop 
by  Inspector  CCallaghan.  Martha  Diffey  was  the  wife  of  a 
police  constable,  and  was  the  mother  of  two  daughters,  aged 
twenty  and  sixteen,  neither  of  whom  were  pregnant,  or  in  need 
of  any  instruments  or  drugs  for  procuring  abortion.  Mrs.  Diffey 
saw  the  defendant  at  his  shop,  and  said  to  him,  "  My  daughter 
is  in  trouble,  will  you  help  her  ?  "  The  defendant  said,  "  Who 
sent  you  ?  "  She  replied,  "  A  friend  of  the  young  man."  The 
defendant  said,  "  How  long  is  she  gone  ?  "    She  replied,  "  Three 

(o)  Reported  by  W.  Austin  Mxtoalfb,  Esq.,  Barrinter-at-Law. 
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months."  The  defendant  then  asked  to  see  the  girl,  but  was  told 
that  she  would  not  come. 

This  conversation  was  reported  to  O'Callaghan,  who  concocted 
a  letter  and  sent  it  to  Titley  by  the  woman. 

The  letter  purported  to  come  from  the  young  man  before 
referred  to,  and  is  as  follows : 

Saturday,  Not.  18,  1880. 
Dear  Sir, — This  woman's  daughter,  who  was  in  our  service,  is  about  three  months 
advanced  in  pregnancy,  and  ifl  naturally  desirous  of  getting  rid  of  her  trouble.  A 
friend  has  informed  me  of  your  skill  in  such  matters,  and  I  have  advised  the  girl  to 
call  on  you;  she  has,  however,  some  hesitation  in  doing  so,  and  the  mother  who  has 
been  to  me  informs  me  that  in  her  absence  vou  have  some  difficulty  in  prescribing 
effectually.  As  a  man  of  the  world  you  will  quite  understand  my  position  in  the 
matter.  The  mother  is  a  virago,  and  constantly  accuses  me  of  having  been  the  ruin 
of  her  family ;  and  the  daughter,  although  not  quite  so  bad,  is  getting  troublesome 
too.  If  the  thing  goes  on  to  the  end  I  snail  have  to  pay ;  I  should  prefer  doing  so 
now,  and  so  get  rid  of  an  annoyanoe  which  is  becoming  intolerable.  I  have,  however, 
no  desire  to  be  seen  in  the  matter;  my  part  will  be  to  pay,  and  I  should  be  glad  of 
your  advice  as  to  what  is  the  best  to  do  under  the  circumstances.  I  can  understand 
how  desirable  it  is  that  you  should  see  the  girl  herself,  but  I  have  hitherto  failed  to 
persuade  her  to  go  and  see  you.  Kindly  say  whether  you  cannot  possibly  prescribe 
in  her  absence,  and  I  shall  be  glad  to  pay  any  sum  which  may  be  reasonable  for  the 
service  rendered,  and  I  shall,  moreover,  be  indebted  to  you  for  relieving  me  of  an 
annoyance  which  is  becoming  unbearable.  I  can  send  you  no  money  by  this  woman, 
as  I  am  uncertain  that  it  will  reach  you.   In  your  note  say  how  I  am  to  remit. 

Faithfully  yours, 

—  Titley,  Esq.  H.  W. 

This  letter  was  accepted  and  read  by  Titley,  who  wrote  in 
reply  as  follows : 

Saturday  Night 

'  Dear  Sir,— This  is  an  awkward  and  unpleasant  business  to  write  about,  and  to  a 
stranger.  I  should  rather  see  you,  it  would  give  me  confidence.  I  am  not  at  all 
anxious  to  assist  a  person  who  does  not  wish  to  be  seen.  You  must  call  on  me  if  you 
wish  me  to  help  you,  otherwise  I  must  decline.  I  can  speak  what  I  cannot  here 
write,  and  advise  you  to  your  advantage.  Shall  be  here  to-morrow  evening  (Sunday), 
from  half-past  six  till  ten.  Yours,  Ac, 

T.  T. 

On  the  receipt  of  this  letter  by  Inspector  O'Callaghan,  it  was 
arranged  by  him,  in  concert  with  the  authorities  at  Scotland  Yard, 
that  a  police  officer  should  be  sent  to  Titley's  shop  to  represent 
the  pretended  seducer.  A  police  sergeant  named  Stroud  was 
accordingly  selected,  and  was  entrusted  with  five  bank  notes  of 
hi.  each.  On  the  next  day  he  went  to  Titley's  shop,  and 
introduced  himself  as  the  writer  of  the  letter.  The  prisoner  said 
to  Stroud,  "  The  girl  must  be  brought  to  me."  Stroud  replied, 
"  It  is  quite  impossible."  Titley  then  showed  a  number  of  bottles, 
each  containing  a  foetus,  one  of  which  he  pointed  out  as  the  most 
successful  operation  he  had  performed.  He  further  said,  "  My 
business  generally  lies  with  ladies  whose  husbands  are  away.  I 
think  I  can  give  her  something,  but  it  will  not  be  so  successful  as 
an  operation."  He  then  proceeded  to  fill  two  bottles,  which  he 
handed  to  Stroud,  at  the  same  time  saying,  "  You  must  give  it  to 
her  three  times  a  day,  and  she  must  put  her  feet  in  hot  water  at 
night,"  with  other  directions.  Stroud  then  gave  him  one  of  the 
52.  notes,  taking  care  that  the  defendant  should  see  the  four 
others,  and  in  change  for  this  Titley  returned  4Z.  16*. 


Rbo. 

V. 

Thomas 
Titley. 

1880. 

Indictment— 
Amendment 
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The  prisoner  was  then  apprehended,  when  he  tried  to  tear  np 
Ta£ui     ft*0  letter  signed  "  H.  W.w 

Tulst.  At  the  trial  evidence  was  given  that  the  bottles  contained  a 
mixture  of  ergot  of  rye  and  tincture  of  iron  perehloride,  and 
that  such  a  mixture  would  in  all  probability  be  dangerous  if 
administered  to  a  pregnant  woman,  and  would  probably  operate 
by  producing  a  miscarriage. 

Edward  Clarke,  Q.C.,  for  defendant. — There  is  no  evidence  to 
support  the  indictment.  The  woman  is  alleged  in  the  first  count 
to  be  "  a  woman  to  the  jurors  unknown,"  and,  in  the  second,  to  be 
a  "  woman,  the  daughter  of  one  Martha  Diffey."  With  regard  to 
both  counts,  the  objection  will  apply  that  there  was  no  person  in 
existence  for  whose  use  the  medicine  was  given,  inasmuch  as  the 
only  person  for  whom  it  could  be  intended  was  one  who  was  not, 
and  never  had  been,  pregnant.  With  respect  to  the  case  of 
Reg.  v.  HiUman  (9  Cox  C.  C.  386 ;  L.  A  C.  343),  there  was  there 
actually  a  person  to  whom  the  medicine  was  to  be  given,  and  one 
who  believed  herself  to  be  pregnant.  The  case  of  Reg  v.  Collins 
(9  Cox  C.  C.  497 ;  L.  k  C.  471)  is  in  point.  There  it  was  held 
that  there  could  be  no  conviction  for  attempted  larceny  where  the 
prisoner  put  his  hand  into  the  empty  pocket  of  the  prosecutor. 
Here  there  is  no  woman  who  is  in  a  condition  to  be  made  the 
subject  of  an  abortion. 

Stephen,  J.  overruled  the  objection,  and,  in  his  charge  to  the 
jury,  said :  "  The  case  of  Reg  v.  Israel  Hillman  is  precisely  in 
point,  and  I  am  of  opinion  tnat  the  evidence  brings  this  offence 
within  the  section  of  the  statute.  If  a  man  supplies  any  noxious 
thing,  intending  it  to  be  used  to  procure  the  miscarriage  of  a 
woman,  it  is  immaterial  whether  there  is  a  woman  in  a  state  fit  to 
be  the  subject  of  the  operation  or  not.  It  does  not  matter  in  the 
least  whether  Mrs.  Diffey  intended  her  daughter  to  use  this 
medicine.  You  have  first  to  consider  whether  the  medicine  was 
supplied  by  the  prisoner  to  Stroud ;  secondly,  whether  such 
medicine,  if  so  supplied,  was  a  noxious  thing.  In  case  you  should 
find  both  those  issues  in  the  affirmative,  you  have  further  to 
consider:  What  was  the  intention  of  the  prisoner  when  he 
supplied  it  ?  If  the  intention  in  his  mind  was  that  it  should  be 
applied  for  the  purpose  of  procuring  the  miscarriage  of  Martha 
Diffey 's  daughter,  you  must  convict  him." 

Verdict,  Guilty. 
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HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 

Tuesday,  December  28, 1880. 
(Before  Fitzgerald  and  Barry,  JJ.) 

Reg.  on  the  Prosecution  of  the  Right  Hon.  Hugh  Law,  Her 
Majesty's  Attorney-General  in  Ireland,  v.  Charles  Stewart 
Parnell,  M.P.,  and  Others,  (a) 

Special  jury  struck  under  the  old  system — Right  of  traverser  to 
challenge  six  jurors — Reg.  v.  Casey  (13  Ooz  0.  0.  645)  com- 
mented on  and  followed — 39     40  Vict.  c.  78,  s.  10. 

In  a  criminal  information  for  conspiracy,  where  the  trial  takes  place 
before  a  special  jury  struck  under  the  old  system  the  traverser  is 
entitled  to  six  challenges  from  the  reduced  panel : 

Held  (per  Barry,  J.,  Fitzgerald,  J.,  oUssentiente)  that  the  doctrine 
on  this  point  is  correctly  stated  by  May,  O.J.,  in  Reg.  v.  Casey 
(13  OoxO.  0.  645). 

THIS  was  a  criminal  information  for  conspiracy  (see  the  indict- 
ment set  oat  hereafter  at  p  508). 
On  the  motion  of  the  Attorney- General  it  was  ordered  that  the 
trial  do  take  place  at  bar  before  a  special  jury  of  the  city  of  Dublin 
struck  under  the  old  system.  The  original  panel  of  forty-eight 
was  accordingly  reduced  to  twenty-four,  the  Crown  and  the 
traversers  alternately  striking  off  a  name  till  each  side  had  struck 
off  twelve. 

On  Joseph  Madders,  one  of  the  remaining  jurors,  coming  to  the 
book  to  be  sworn,  he  was  challenged  by  the  traversers.  The 
Crown  demurred  to  the  challenge.  The  Court  having  expressed 
a  desire  to  hear  the  question  fully  argued, 

The  Attorney -General  (Law),  with  him  the  Solicitor-General 
(Johnson),  Heron,  Serjt.  Murphy,  Q.C.,  Porter,  Q.C.,  Naish, 
Q.C.,  Boss,  and  Molloy,  for  the  Crown. — The  provisions  of  this  Act 
(39  &  40  Vict.  c.  78)  deal  with  both  civil  and  criminal  trials  alike. 
The  Crown  has  no  right  of  challenge  properly  so  called.  This 
trial  is  brought  under  the  old  jury  system,  which  is  as  old  as  the 
common  law  itself.  Each  party  has  in  substance  the  right  to 
challenge  twelve  jurors,  which  reduces  the  panel  to  twenty-four. 
Now  this  Act  given  for  the  first  time  in  our  history  a  right  of 
(a)  Reported  by  Cecil  R.  Roam,  Eiq„  Barrister-at-Law. 


am 


in  erri  rmiififf^  tui  2L  tti  HiS*ffln*Ti?narL.  Ii  s  oiu  law 
211  2iiijf5JST-iXi2Xjft*  UBir  OTtt  7Tt»-  jociifirsfi.  zf  lan*  ^rttt  irinri  s 
tUHOXu»ft  3for  ite  iraraESfas  ^i;wvf  iin*r*  w£!  a  ng£ann  nf  tutor  ; 
fer  if  uuij  vmeaaSf-wnt  -urn  i£  vt&  WHuu-dbnr  Tunes  amrmd, 

mi  SOdfr  8BSy  ZSffiffit  VtL  23  T3£12X  l£  «ti^!iwrig"Tfy  gr3  m»  -of 

«W  W&&   TDOOm  Xp    33   73232    uf  rmhTtrniging- 

penper  msmn&kxz  *£  At  l*ftk  weitom.  s  nhas:  latere  s  a 
rigss  ^tf  «&jiBct2*  as  *  mm  v£  Urn  Bze%  wisr.  cfrnfiTg  wash  a 
ftttt  wiods  hm  *tr**dj  h&em.  redxredL  Ii  seams  lias  At 
hakjna*e*'ji  mmsne  ^  rJi^  xpp^sai^  isz-^e:  diaas  of  nsmnr  wiA 
wind*  2t  is  prmoriSf  drawing  ;  mwifftc,  where  toere  s  a  pe&ei  of 
fifty  <or  oae  hsmdrtji  names,  is  wfcarii  esse  The  parrr  k«  a  nghx  to 
*trZk£  '/at  fix.  The  proceedings  heatne  the  maatrrr  in  absanoe 
at*  <e*|j23TateEit  to  a  ffaJVmge- 

MtDomagl,  QX-,  with  ham  FTdfcr,  QX-,  JfJ,y*yLk*,  Q.C-, 
P*fcr  CfBrvm,  QX\,  Cwtm,  XOa*,  JJ^*t#,  Xoi*  1K2«,  and 
X  Jf,  HmUirwk  for  tb&  traversers,  oo*/^a- — T3ae  karaed  Ai&orney- 
&*A£raJ  has  argned  this  qaest&jn  o#  M^mraaieaXf,  ben  this  i 
meet  has  no  force  m  kv,  when  the  language  of 
is  dear*  It  is  plain  that  certain  rights  of  challenge 
existed,  botin  cases  of  mwdmeanoor  there  was  no  ; 
was  for  that  reason  that  this  10th  section  was 
defined  the  rights  of  challenge.  Sect.  39  enacts  that  the 
course  should  be  panned  as  had  formerly  been.  The  _ 
in  the  master' s  office  did  not  give  a  challenge  at  all;  thai 
a  means  of  avoiding  the  predominant  influence  of  the  down. 
The  twenty-four  names  which  were  removed  never  were  on  the 
panel,  and  were  never  the  subject-matter  of  a  challenge,  I 
nt*ir*t*in  that  in  all  trials  on  information,  or  for  misdemeanour,  the 
person  or  persons  on  trial  are  entitled  to  challenge  without  cause 
m  all  six  persons.  I  rely  on  the  case  of  Beg.  v.  Casey  (13  Cox 
C,  C*  045),  decided  in  this  court.  (He  then  read  the  judgment 
of  May,  CJ.) 

Walker,  Q.C- — This  manner  of  striking  a  jury  grew  out  of  an 
ancient  custom ;  the  sheriff  was  ordered  to  return  twenty-four 
names  in  order  that  the  right  of  challenge  be  not  lost.  The  way 
in  which  this  special  jury  arose  was  by  an  order  of  the  court 
(1  Balkeld  450,)  The  removing  names  is  not  a  challenge,  but  a 
way  of  removing  names  of  persons  who  cannot  serve,  ejj.,  dead 
men.  In  the  Act  there  are  several  provisions  which  refer  to  the 
way  a  defect  in  the  panel  can  be  remedied.  In  one  case  provision 
is  made  for  a  tales. 

Fitzgerald,  J. — In  the  case  before  us,  if  there  is  to  be  a  tales, 
it  must  be  by  common  law,  not  under  the  statute. 

The  Solicitor-General  replied. 

FitzossaLD,  J. — My  opinion  is  against  the  decision  to  which 
we  have  been  referred  by  counsel.  The  language  of  the  section 
is  no  doubt  precise ;  but  it  is  only  on  a  minute  review  of  the 
several  provisions  of  the  statute,  and  of  the  whole  code,  that  I 
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derive  my  present  impression,  an  impression  which  I  would  be  Rho. 
prepared  to  act  upon  if  I  were  sitting  alone.    My  impression  is  v' 
that  every  word  of  the  Act  can  be  satisfied  without  extending  the  others. 

provisions  of  sect.  10  of  the  Act  to  a  special  jury  under  the  old   

system.    Upon  a  close  and  minute  review  of  and  examination  of  188°- 

the  provisions  of  the  Act,  I  think  the  Legislature  did  not  intend  challenge  of 

sect.  10  to  apply  to  a  case  where  the  jury  had  been  struck  under  jurors. 

the  old  system.    The  Legislature  intended  to  leave  it  as  it  stood 

at  common  law.    And  I  certainly  think  that  in  such  a  case,  before 

the  passing  of  this  Act,  there  was  nothing  like  a  peremptory 

challenge  on  the  part  of  the  traverser,  nor  on  the  part  of  the 

Crown  a  right  to  direct  a  juror  to  stand  by.    But  I  find  on  the 

other  side  the  decision  on  demurrer  by  the  Lord  Chief  Justice,  and 

my  brother  Barry,  who  has  considered  these  matters  beforehand, 

and  has  spoken  to  the  Lord  Chief  Justice,  who  informed  him  that 

he  adheres  to  his  former  opinion,  as  expressed  in  that  case  {Beg.  v. 

Casey)  to  which  we  have  been  referred.    In  addition  to  that  the 

opinion  of  my  brother  Barry  is  in  accordance  with  that  of  the 

Lord  Chief  Justice ;  and  that  being  the  state  of  the  authority  I 

think  the  better  course  is  that  I  should  withdraw  my  opinion, 

and  the  judgment  of  the  court  will  be  that  the  challenge  is 

allowed. 

Babbt,  J. — The  question  is  one  of  very  grave  doubt  and  very 
great  difficulty.  It  is  impossible  to  oonceive  that  this  question  of 
the  right  to  challenge  in  the  case  of  a  jury  struck  under  the  old 
system  was  before  the  mind  of  the  person  who  prepared  the  10th 
clause.  At  the  same  time  I  cannot  set  aside  the  express  lan- 
guage of  that  section  to  meet  an  argument  which  it  seems  to  me 
is  entirely  based  on  convenience.  I  think  it  would  be  inconsis- 
tent with  the  well  known  rules  for  the  construction  of  statutes  to 
traverse  from  one  section  to  another,  to  speculate  for  some  reason 
to  overrule  it.  If  I  were  allowed  to  speculate  on  such  a  matter 
I  should  come  to  the  conclusion  that  the  10th  section  of  the  Act 
was  not  intended  by  the  Legislature  to  deal  with  such  a  case ;  but 
I  am  not  prepared  to  rule  against  the  decision,  the  very  careful 
decision,  of  the  Lord  Chief  Justice  in  this  court,  a  decision  which 
I  know  he  is  prepared  to  abide  by.  The  ruling  of  the  Court  is 
to  overrule  the  demurrer  and  allow  the  challenge. 

Demurrer  overruled. 
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IN  THE  HIGH  COURT  OF  JUSTICE  IN  IRELAND. 

QUEEN'S  BENCH  DIVISION. 

Jan.  24  and  25,  1881.  (a) 

(Trial  at  Bar  before  Fitzgerald  and  Barry,  JJ.) 

Rio.  on  the  Prosecution  of  the  Right  Hon.  Hugh  Law,  Heb 
Majesty's  Attorney-General  v.  Charles  Stewabt  Pabnell, 
M.P.  and  Others.  (6) 

Conspiracy — Definition  of— Injury  to  an  individual  not  amount- 
ing to  a  crime. 

Term  conspiracy  is  divisible  into  three  heads  :  1st.  Where  the  end 
to  be  attained  is  in  itself  a  crime.  2nd.  Where  the  object 
is  lawful,  but  the  means  to  be  resorted  to  are  unlawful. 
3rd.  Where  the  object  is  to  do  an  injury  to  a  third  party,  or  a 
class,  though,  if  the  wrong  were  inflicted  by  a  single  individual, 
it  would  be  a  wrong,  and  not  a  crime.  Per  Fitzgerald  and 
Barry,  JJ. 

INFORMATION  by  Her  Majesty's  Attorney-General  for 
Ireland  against  Charles  Stewart  Parnell,  M.P.,  John  Dillon, 
M.P.,  Joseph  Gillis  Biggar,  M.P.,  Timothy  Daniel  Sullivan,  M.P., 
Thomas  Sexton,  M.P.,  Patrick  Egan,  Thomas  Brennan,  M.  M. 
O'Sullivan,  M.  P.  Boyton,  P.  J.  Sheridan,  P.  J.  Gordon, 
M.  Harris,  J.  W.  Walsh,  and  J.  Nally. 
The  following  was  the  information : 

The  1st  count  charged  that  "  the  traversers,  intending,  with 
others,  to  impoverish  and  injure  owners  of  farms  in  Ireland  let  to 


combine,  and  confederate,  to  solicit  large  numbers  of  tenants  in 
breach  of  their  contracts  of  tenancy  to  refuse  to  pay,  and  not  to 
pay,  to  the  owners  of  farms  the  rents  which  they  the  said  tenants 
were  and  might  become  lawfully  bound  to  pay,  and  which  the 
said  owners  might  become  lawfully  entitled  to  be  paid  under 
the  said  contracts  of  tenancy,  to  the  great  damage  of  the  arid 
owners,  and  to  the  evil  example  of  others  in  the  like  ove 
offending." 

The  2nd  count  charged  that  the  traversers,  having  the  like 
intent  as  that  mentioned  and  set  forth  in  the  first  count,  did 

(a)  Theie  dates  refer  to  the  period  at  which  the  charge  was  delivered  and  the  potato 
argued.    The  trial  lasted  twenty  days. 

(6)  Reported  by  Cmq.  R.  Roghs,  E»q.,  Barrister-at-Law. 


tenants  in  consideration  of  the 


ment  of  rent,  did  conspire 
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unlawfully  conspire,  confederate,  and  agree  to  solicit   large  Re- 
numbers of  tenants  to  combine,  conspire,  confederate,  and  agree  Pabn^l  and 
amongst  themselves,  in  breach  of  their  said  contracts,  to  refuse  OTHERS, 
and  not  to  pay  their  lawful  rents  or  contracts.  — - 

The  3rd  count  charged  that  the  traversers,  having  the  same 
intent  as  that  mentioned  in  the  first  count — namely,  to  impoverish  Conspiracy  to 
the  owners  of  land — did  unlawfully  conspire  to  solicit,  inoite,  prevent  tenants 
and  procure  large  numbers  of  persons  to  unlawfully  combine,  ^^a!  *r 
conspire,  and  agree  together,  by  divers  unlawful  means,  to  deter 
and  prevent  such  tenants  from  paying  their  rent,  and  to  cause 
and  compel  them  to  refuse  to  pay  to  the  owners  of  the  said 
farms  the  rents  that  they  were  legally  bound  to  pay. 

The  unlawful  means  were  set  forth  as  follows  :  "  By  threatening 
to  cut  off  and  utterly  exclude  from  all  social  intercourse  and 
communion  whatsoever,  and  from  all  intercourse  and  dealings  in 
the  way  of  buying  and  selling  and  other  business,  and  to  shun 
at  all  times  and  in  all  places  as  if  affected  with  loathsome  disease, 
and  to  hold  up  to  public  hatred  and  contempt,  and  to  subject  to 
annoyance,  injury,  and  loss,  in  the  pursuit  of  his  lawful  occupa- 
tion and  industry,  any  and  every  tenant  of  any  such  farm  as 
aforesaid  who  should  pay  to  the  owner  thereof  the  rent  which  he 
the  said  tenant  was  and  might  become  lawfully  bound  to  pay 
under  his  contract  of  tenancy  ;  to  deter  and  prevent  all  the  said 
tenants  from  paying,  and  to  cause  and  compel  them  to  refuse  to 
pay  to  said  owners  of  farms  so  let  to  them  as  aforesaid  the  rents 
which,  under  their  said  contracts,  they  were  and  might  become 
lawfully  bound  to  pay,  to  the  great  damage  of  as  well  the  said 
owners  of  farms  as  also  of  the  tenants  willing  and  desirous  to 
pay  their  said  rent  for  the  same,  to  the  evil  example  of  others  in 
the  like  case  offending." 

The  4th  count  was  similar,  except  the  unlawful  means  were 
threatening  and  menacing  violence  and  injury  to  the  person  and 
property  of  the  tenant. 

The  5th,  6th,  7th,  and  8th  counts  were  similar,  save  that  the 
persons  intended  to  be  impoverished  and  injured  by  the  acts  of 
the  traversers  were  described,  not  as  owners  of  farms  generally, 
as  in  the  first  count,  but  that  class  of  owners  who  let  farms  at 
rents  exceeding  the  valuation  of  such  farms  as  valued  by  the  Acts 
relating  to  the  valuation  of  rateable  property  in  Ireland  commonly 
called  the  Government  valuation,  and  also  that  the  tenants  in  the 
counts  4  to  8  respectively  were  tenants  of  such  farms,  and  not 
tenants  generally. 

The  9th  count  charged  that  the  traversers,  with  others, 
intending  to  impede,  hinder,  frustrate,  and  bring  into  hatred  and 
contempt  the  administration  of  justice,  and  execution  of  the 
writs,  decrees,  and  orders  of  the  courts  of  our  said  Lady  the 
Queen  in  Ireland — to  wit,  the  execution  of  the  writs  of  fieri 
facias  and  of  civil  bill  court  decrees  issued  forth  of  the  said 
courts  of  our  said  Lady  the  Queen  respectively — for  the  levying 
of  moneys  adjudged  by  the  said  courts  respectively  to  be  due 
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Baa.      for  rent,  did  amongst  themselves  unlawfully  conspire,  combine, 
Pahk jol  and  ooafe^erate,  and  agree  together  to  solicit,  incite,  and  procure 
others.     divers  large  numbers  of  the  liege  subjects  of  the  Queen  to 

  conspire  by  unlawful  means,  namely,  by  agreeing  not  to  buy 

1881.      or  bid  for  any  goods  or  chattels  taken  in  execution  and  offered 
Conspiracy  to  f°r  sa*e  according  to  the  exigencies  of  the  said  writs  and  civil 
prevent  tenant*  bill  court  decrees,  or  any  of  them ;  and,  further,  by  threatening 
W^J**r  to  cut  off  and  utterly  exclude  from  all  social  intercourse  and 
"*        connection,  and  from  all  intercourse  in  the  way  of  buying  and 
selling,  and  other  business,  any  person  who  should  buy  or  bid 
for  any  such  goods  or  chattels  so  offered  for  sale  as  aforesaid, 
to  prevent  the  said  goods  and  chattels  being  sold  for  such 
amount  of  money  as  the  sale  of  the  said  goods  and  chattels  would 
but  for  such  unlawful  means  reasonably  produce,  and  thereby 
obstruct,  defeat,  and  frustrate  the  due  execution  of  the  said 
writs  and  decrees,  to  the  damage  of  the  plaintiffs  in  the  said 
writs,  decrees,  and  orders,  in  contempt  of  the  Courts  of  the 
Queen. 

The  10th  oount  charged  that  the  traversers,  intending  to 
defeat,  frustrate,  and  bring  into  contempt  the  administration  of 
justice  and  the  execution  of  writs  of  possession  and  civil  bill  court 
ejectment  decrees,  issued  forth  of  the  said  courts  for  the  recovery 
of  the  possession  of  land  for  the  non-payment  of  rent,  did 
amongst  themselves  unlawfully  conspire  and  agree  together  to 
solicit,  incite,  and  procure  large  numbers  of  persons  in  disregard 
of  the  execution  of  the  said  writs  and  decrees,  and  in  contempt 
of  the  said  courts  out  of  which  the  same  had  issued,  unlawfully 
to  re-enter  upon  and  retake  and  retain  possession  of  the  lands 
from  which  they  had  been  removed  and  evicted  as  aforesaid,  to 
the  great  damage  of  the  plaintiffs  in  the  said  writs. 

The  11th  count  charged  that  the  traversers  and  others, 
intending  to  impoverish  and  injure  large  numbers  of  persons, 
the  owners  of  farms  in  Ireland,  from  which  any  tenants  had 
theretofore  been  or  should  thereafter  be  evicted  in  the  due  course 
of  law  for  the  non-payment  of  rent,  and  remaining  unlet,  did 
conspire  and  combine  and  agree  together,  by  various  unlawful 
means,  to  deter  and  prevent  persons  other  than  the  person  or 
persons  so  evicted  from  taking  or  occupying  as  tenants,  and  from 
cultivating  and  working  for  the  benefit  of  the  owners  thereof, 
upon  any  of  such  farms. 

The  12th  count  charged  that,  with  the  same  intent — namely, 
of  impoverishing  the  owners  of  farms  from  which  tenants  had 
been  evicted  for  non-payment  of  rent,  the  traversers  did  conspire 
and  combine  to  deter  and  prevent  persons  other  than  the  evicted 
tenants  from  taking  or  occupying  as  tenants,  or  cultivating,  and 
from  working  for  the  benefit  of  the  owners  thereof  upon  any 
such  farms;  and  the  means  there  mentioned  are  social  and 
business  excommunication. 

The  14th  count  charged  that  the  traversers,  with  the  same 
intent,  did* conspire  to  Bolicit  large  numbers  of  persons  to  enter 
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into  a  conspiracy,  by  like  unlawful  means  as  in  the  preceding  Rao- 
count,  to  deter  and  prevent  any  persons  other  than  the  persona  PiLRN£L  ^ 
evicted  from  any  farm  from  taking  or  occupying  such  farm  as  a  others. 
tenant.   

The  15th  count  charged  that  the  traversers  conspired  to  1881' 
impoverish,  prejudice,  and  injure  the  landlords,  being  owners  of  Conspiracy  to 
farms  in  Ireland,  from  whioh  any  tenants  had  been  evicted  for  prevent  tenants 
the  non-payment  of  rent,  by  obstructing  them  from  letting  their  w!5Jtofe,r 
lands  to  the  best  advantage,  by  conspiring  to  solicit  large 
numbers  of  tenants  to  enter  into  combinations,  contracts,  and 
agreements  amongst  themselves  not  to  occupy  as  tenants  any  of 
such  farms  with  intent  by  such  combinations  to  obstruct  their 
respective  landlords  in  letting  their  lands  to  the  best  advantage. 

Count  16  charged  that  with  a  like  intent  the  traversers  did 
conspire  to  solicit  large  numbers  of  tenants  unlawfully  to  enter 
into  combinations  amongst  themselves,  by  unlawful  means,  to 
deter  and  prevent  any  person  other  than  the  person  evicted  froni 
taking  or  occupying  any  such  farm;  and  the  means  are  social 
excommunication  and  business  excommunication. 

Count  17  charged  that  the  traversers,  intending  to  prejudice, 
&c.,  persons  who  had  taken  or  should  take  any  farm  from  which 
any  person  had  been  evicted  for  non-payment  of  rent,  did 
conspire  to  compel  and  coerce  such  persons  to  quit  their  farms 
so  taken  and  occupied  by  them,  and  the  unlawful  means  are  social 
and  business  excommunication  and  damage. 

Count  18  charged  that  the  traversers,  with  the  intent  mentioned 
in  the  17th  count,  did  conspire  to  solicit  large  numbers  of 
persons  to  conspire  together  by  divers  unlawful  means  to  compel 
and  coerce  the  tenants  who  had  taken  such  farms  to  give  up 
and  quit  their  farms  so  taken  and  occupied  by  them,  and  the 
unlawful  means  are  social  and  business  excommunication  and 
damage. 

The  19th  count  charged  that  the  traversers,  unlawfully  and 
with  intent  to  excite  and  promote  ill-will  and  hostility  between 
landlords  and  tenants,  did  conspire  to  cause  and  create  dis- 
content and  dissatisfaction  between  different  classes  of  Her 
Majesty's  subjects,  and  to  excite  and  promote  feelings  of  ill- 
will  and  hostility  between  landlords  and  tenants,  and  feelings 
of  ill-will  and  hostility  towards  the  landlords  of  Ireland  amongst 
the  rest  of  Her  Majesty's  subjects  in  Ireland. 

Note. — The  19th  count  was  withdrawn  by  the  Grown  and  not  submitted  to  the 
jury. 

The  traversers  pleaded  not  guilty. 

The  Attorney -General  {Law),  with  him  the  Solicitor-General 
(W.  M.  Johnson),  Heron,  Serj.,  James  Murphy,  Q.C,  Porter, 
Q.C.,  Naish,  Q.C,  Oonstantine  Molloy,  and  Ross,  for  the  Crown. 

Macdonogh,  Q.C,  Walker,  Q.C,  McLoughlin,  Q.C,  Peter 
O'Brien,  Q.C,  /.  A.  Curran,  Nolan,  Adams,  Luke  Dillon,  and 
A.  M.  Sullivan,  for  the  traversers. 
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R».  On  the  nineteenth  day  of  the  trial  the  following  charge  was 
*•       delivered  to  the  jury  by 
A<mmfcin>     Fitzgerald,  J. — The  second  charge,  as  I  have  told  you,  is  that 
  of  a  conspiracy  to  incite  tenants  when  dispossessed  for  non- 
1881,      payment  of  rent  to  retake  possession  by  force,  which  is  in  itself 
Conspiracy  to  a  crime;  for  the  forcible  retaking  of  possession  of  that  which 
prevent  tenant*  the  law  awarded  by  its  Judgment  is  by  the  common  law  and  the 
paying  their  statute  law  a  crime.    It  is  one  of  the  things  provided  for  by 
'      what  is  called  the  Whiteboy  Code,  passed  by  the  Parliament 
of  Ireland,  and  re-enacted  by  the  Parliament  of  Great  Britain 
in  a  modified  and  much  more  temperate  form,  and  relieving  it 
from  capital  punishments  with  which  the  code  was  formerly 
disfigured.    To  incite  persons  to  prevent  others  from  taking  or 
occupying  farms  from  which  others  have  been  evicted  for  non- 

Eayment  of  rent  is  an  offence  at  common  law.  Again,  a  Dom- 
ination to  prevent  persons  buying  goods  taken  in  execution 
is  an  offence  at  common  law,  and  I  cannot  help  denouncing  it 
as  a  crime  if  the  means  to  carry  out  these  incitements  were 
those  commonly  known  as  Boycotting.  Now,  having  dealt  thus 
shortly  with  the  information,  let  me  unfold  to  you  what  the 
law  of  conspiracy  is,  and  how  it  bears  on  the  case.  I  shall  at 
another  stage  have  to  advert  to  the  class  of  cases  of  seditious 
libel  where  the  law  gives  the  decision  of  fact  and  law  to  the  jury. 
But  that  is  not  the  case  here.  The  law  you  must  receive  from 
us,  the  facts  you  are  to  determine ;  and  it  is  because  we  are  to 
lay  down  the  law  I  now  proceed  to  unfold  what  that  law  is,  and 
I  give  it,  not  in  my  own  language,  but  that  of  the  highest 
authority,  the  authority  not  alone  of  our  Superior  Courts,  but 
of  the  Supreme  Court  of  Appeal,  the  House  of  Lords  of  the 
United  Kingdom.  Gentlemen,  you  have  heard  adverted  to  in 
the  course  of  this  case  the  O'Connell  trial,  which  commenced 
in  1844.  Great  were  the  issues  involved  in  that  case,  but  not 
greater  than  the  present.  Important  as  that  case  was  it  was  not 
so  important  as  the  present,  nor  so  difficult ;  and  I  have  to  tell 
you  further  that  though  the  evidence  was  voluminous  in  that 
case  it  did  not  reach  one-tenth  of  the  evidence  you  are  to 
determine  on.  In  that  great  case  various  questions  were  agitated 
at  the  trial.  You  are  aware  it  was  afterwards  canvassed  in  the 
full  Court  of  Queen's  Bench,  and  subsequently  carried  by  appeal 
to  the  House  of  Lords.  The  judgment  was  then  reversed,  but 
though  great  topics  were  involved  in  the  inquiry,  the  reversal 
rested  on  a  technical  ground.  It  may  be  that  the  counts,  or 
some  of  the  counts,  in  this  information  are  bad  in  point  of  law, 
and  if  so  it  will  be  open  to  the  defendants  to  appeal  to  the  House 
of  Lords.  But  what  we  have  to  consider  here,  is  the  law  of  con- 
spiracy as  laid  down  in  the  CConnell  case.  In  that  case  this  law 
was  very  much  discussed.  The  Judges  of  England  were  called  in, 
and  they  were  presided  over  by  as  great,  as  fair,  and  as  candid 
a  Judge  as  ever  presided  in  a  Court  of  Justice,  the  then  Chief 
Justice  of  the  Common  Pleas,  Tindal,  O.J.    He  was  a  great 
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man,  and  remarkable  for  that  fairness  and  impartiality,  in  R^** 

fact,  for  that  character  of  mind  which  could  not  but  be  pabnbll  and 

impartial.    In  delivering  the  opinion  of  the  judges  of  England  other*. 

to  the  House  of  Lords,  Tindal,  O.J.,  told  them  :  "  The  crime 

of  conspiracy  is  complete  if  two,  or  more  than  two,  should  agree  * 

to  do  an  illegal  thing."    I  have  pointed  out  to  you  that  in  one  Conapiracy  to 

at  least  of  its  objects  this  confederacy,  if  proved,  was  not  alone  P™*?*  tejjj££? 

illegal  but  a  crime.    Again  he  says,  "If  two  or  more  should 

agree  to  effect  by  improper  means  something  which  may  be  in 

itself  indifferent  or  unlawful."  Now  such  is  the  plain  language 

in  which  Tindal,  G.J.  lays  down  the  law.    Plain  and  clear,  and 

in  every  word  applicable  to  the  case  now  before  the  Court. 

Again,  in  another  case  before  the  House  of  Lords,  one  of  those 

formerly  known  as  the  Fenian  cases,  in  which  a  person  named 

Mulcahy  had  been  convicted  of  the  crime  of  treason  felony,  the 

same  question  was  raised.    He  was  tried  at  the  Commission 

Court  here,  and,  the  conviction  had,  it  was  brought  into  the 

Court  of  Queen's  Bench,  where  the  decision  was  confirmed. 

A  writ  of  error  was  allowed  by  the  Attorney-General  of  the 

day  to  the  House  of  Lords,  and  the  case  was  fully  discussed 

there.    It  became  essential  to  discuss  there  what  the  law  of 

conspiracy  was,  and  the  Judges  were  again  called  in.  Their 

opinion  was  delivered  by  one  now  no  more,  but  of  whom  we 

are  all  proud,  the  late  Willes,  J.,  and  he,  in  stating  the  opinion 

of  the  Judges,  says :  "  A  conspiracy  consists  in  the  agreement 

of  two  or  more  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by 

unlawful  means."    By  the  terms  illegal  and  unlawful  it  is  not 

intended  to  confine  the  definition  to  an  act  that  would  in  itself 

be  a  crime  or  an  offence;  but  that  law  extends  to  and  may 

embrace  many  cases  in  which  the  purposes  of  a  conspiracy,  if 

done  by  one  only,  would  not  be  a  criminal  act,  as  for  instance, 

if  several  combined  to  violate  a  private  right,  the  violation  of 

which  would  be  wrongful  if  done  by  one,  though  not  in  itself 

criminal.    If,  for  instance,  a  tenant  withholds  his  rent,  that  is 

a  violation  of  the  right  of  his  landlord  to  receive  it,  but  it  would 

not  be  a  criminal  act  in  the  tenant,  though  it  would  be  the 

violation  of  a  right ;  but  if  two  or  more  incite  him  to  do 

that  act  their  agreement  so  to  incite  him  is  by  the  law 

of  the  land  an  offence.    Conspiracy  has  been  aptly  desoribed 

as  divisible  under  three  heads — where  the  end  to  be  attained 

is  in  itself  a  crime;  where  the  object  is  lawful,  but  the 

means  to  be  resorted  to  are  unlawful ;  and  where  the  object 

is  to  do  injury  to  a  third  party  or  to  a  class,  though  if  the 

wrong  were  effected  by  a  single  individual  it  would  be  a  wrong 

but  not  a  crime.    I  think  under  these  three  heads  every  class  of 

conspiracy  ranks.    And,  gentlemen,  I  have  to  declare  to  you  that 

it  is  a  criminal  act,  where  two  or  more  agree,  to  have  a  crime 

committed ;  where  two  or  more  agree  to  effectuate  their  object 

by  unlawful  means,  or  where  two  or  more  agree  to  do  an 

injury  to  a  third  party  or  to  a  class,  though  that  injury,  if  done 
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Rw.      by  any  one  alone  of  his  own  motion,  would  not  be  in  him  a 
Pabkbll  ^  crime  or  an  offence,  bnt  would  be  simply  an  injury  carrying  with 
others,    it  a  right  to  civil  remedy.    No.  1,  that  is  the  first  definition 

  where  the  end  to  be  obtained  is  criminal,  speaks  for  itself. 

1881*  One  at  least  of  the  charges  against  the  defendants  is  that 
Ckmtptrocy  to  they  conspired  to  advise  that  to  be  done  which  in  itself  was  a 
prevent  tenants  crime,  namely,  forcibly  to  retake  possession  of  the  land  which 
p(^tMr  the  law  had  awarded  to  the  landlord.  Of  No.  2,  the  illustra- 
tion commonly  given — I  give  the  illustration  to  enable  you  to 
understand  it— is,  we  will  say,  A.  B.  has  a  right  to  real 
property,  and  two  or  three  agree  to  support  him  in  that  right,  so 
far  their  action  is  proper,  to  support  him  in  the  right  which  he 
really  had.  They  agree  to  give  him  that  support  by  unlawful 
means,  that  is,  by  the  procuring  of  some  fabricated  evidence ;  the 
agreement  to  do  that  by  unlawful  means  makes  No.  2  an  offenoe. 
As  to  No.  3  it  is  not  inaptly  illustrated  by  Reg.  v.  Druitt  (10  Cox 
G.  0.  592).  In  that  case,  Baron  Bramwell  says,  "  The  public  had 
an  interest  in  the  way  in  which  a  man  disposed  of  his  industry 
and  his  capital ;  and  if  two  or  more  persons  conspired  by  threats, 
intimidation,  or  molestation,  to  deter  or  influence  him  in  the 
way  he  should  employ  his  talents  or  his  capital,  they  would  be 
guilty  of  an  indictable  offence/'  and  he  adds  emphatically  "  that 
is  the  common  law  of  the  land."  And  I  tell  you  it  is 
the  common  law  of  the  land  —  if  two  or  three  agree  amongst 
themselves — to  inflict  or  to  procure  an  injury  to  be  inflicted 
upon  a  third  party.  In  the  case  I  have  last  adverted  to 
the  agreement  to  effect  an  injury  or  wrong  to  another  by  two  or 
more  persons  is  constituted  an  offence,  because  the  wrong  to  be 
effected  by  a  combination  assumes  a  formidable  character. 
When  done  by  one  alone  it  is  but  a  civil  injury,  but  it  assumes 
a  formidable  or  aggravated  character  when  it  is  to  be  effected  by 
the  powers  of  the  combination.  And  it  is  justly  so  because, 
though  you  may  assert  your  rights  against  one  individual,  how 
can  you  defend  your  rights  against  a  number  of  persons 
combined  together  to  inflict  a  wrong  on  you.  Again,  there  is  a 
definition  very  simple  in  itself  which  is  given  in  a  book  of 

Practice,  and  which  is  applicable  to  the  present  case,  Arohbold's 
Iriminal  Law.  He  says,  "  Conspiracy  is  an  agreement  of  two 
or  more  wrongfully  to  injure  a  third  person,  or  to  injure  any  body 
of  persons."  You  see  the  simplicity  of  that,  that  a  conspiracy 
is  an  agreement  by  two  or  more  wrongfully  to  injure  a  third 
party,  or  any  body  of  persons.  And  again,  Mr.  Bosooe,  in  his 
book  on  Criminal  Law,  sums  up  the  result  thus:  " All  the 
authorities  in  effect  come  to  this,  that  a  conspiracy  is  an  agreement 
between  two  or  more  persons  to  do  that  which  is  unlawful,  and 
it  is  unlawful  to  agree  to  accomplish  an  injury  to  a  third  person, 
or  body  of  persons."  Some  observations  have  been  addressed 
to  you  in  the  course  of  this  case,  and  have  been  often  repeated, 
to  the  effect  that  there  has  been  no  proof  given  that  the 
defendants  ever  met  or  entered  into  or  became  parties  to  any 
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agreement  or  confederacy  or  conspiracy,  and  that  two  of  the  R». 
defendants  were  not  even  members  of  the  Land  League.    Mr.  Parnk^  ^ 
Macdonogh,  in  his  able  address,  enforced  this  particularly.  omitis. 

But  I  have  now  to  inform  you,  as  part  of  the  law  of  conspiracy,   

there  is  no  necessity  that  there  should  be  express  proof  of  a  1881* 
conspiracy  such  as  that  the  parties  actually  met  and  laid  their  Conspiracy  to 
heads  together,  and  then  and  there  actually  agreed  to  cany  prevent  tenants 
out  a  common  purpose.  Nor  is  such  proof  usually  attempted.  ^lj^^e*r 
Again,  adverting  to  Mulcahy's  case  (L.  Kep.  8  H.  of  L/806),  the 
same  great  judge  I  have  quoted  (Mr.  Justice  Willes),  sots, 
"  So  far  as  proof  goes,  conspiracy,  as  Grose,  J.  says,  in  Bex 
v.  Brissac  (4  East  171),  is  generally  a  matter  of  inference 
deduced  from  certain  criminal  acts  of  the  parties  accused,  dpue 
in  pursuance  of  an  apparent  criminal  purpose  in  common  betweep 
them."  It  may  be  that  the  alleged  conspirators  have  never  seen 
each  other,  and  have  never  corresponded,  one  may  have  never 
heard  the  name  of  the  other,  and  yet  by  the  law  they  may  be 
parties  to  the  same  common  criminal  agreement.  Thus  in  soqae  of 
of  the  Fenian  cases  tried  in  this  country,  it  frequently  happened) 
that  one  of  the  conspirators  was  in  America  the  other  m  this 
country,  that  they  had  never  seen  each  other,  but  that  there  were 
acts  on  both  sides  which  led  the  jury  to  the  inference,  $nd  Jihey 
drew  it,  that  they  were  engaged  in  accomplishing  the  same 
common  object,  and,  when  they  had  arrived  at  this  conclusion, 
the  acts  of  one  became  evidence  against  the  other.  As  in  a 
remarkable  case  at  Cork,  as  singular  and  remarkable  a  case  as 
ever  I  met  with.  It  was  a  case  in  which  two  persons  had  been 
connected  with  the  American  service  in  the  late  war.  One 
was  a  captain  of  cavalry  on  the  southern  side,  and  the  other 
was  a  captain  on  the  northern  side.  The  one  was  9  native 
of  this  country,  the  other  a  native  born  of  America.  They 
had  been  opposed  to  each  other  during  the  war;  they  hag 
never  seen  each  other,  and  apiongst  the  documents  found 
upon  them  when  arrested  was  a  Tetter  in  which  one  com- 
plained of  violence  and  murder  committed  by  the  commander 
on  the  other  side.  These  two  men  had  never  seen  each  other. 
They  were  arrested  when  they  arrived  at  Queenstown.  The  on$ 
had  come  to  take  command  of  a  brigade  of  Fenian  cavalry,  and 
had  brought  with  him  as  his  whole  equipment  a  saddle,  a  pair  of 
spurs,  and  two  long  pistols.  The  other  was  returning  to  Ireland, 
but  he  was  alleged  to  be  a  party  to  the  Fenian  conspiracy. 
They  were  put  upon  trial  in  the  same  dock,  upon  the  same 
indictment,  and  the  first  time  they  saw  each  other  was  when 
they  stood  face  to  face  in  the  dock.  I  mention  this  case  as 
illustrating  that  the  charge  of  conspiracy  may  be  well  founded, 
even  though  the  parties  never  saw  each  other. 

Macdonogh,  Q.C.  —  I  think  the   indictment  in  that  case 
was  not  conspiracy. 

Fitzgerald,  J. — It  was  a  treason  felony  conspiracy.  You 
will  find  in  all  the  cases  the  overt  acts  were  the  overt 
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acts  of  the  conspirators.    The  agreement  to  effect  a  common 
Pabkell  and  object  is  usually  an  inference  to  be  deduced  by  the  jury,  as  men 
OTHXB8.     of  common  sense,  from  the  acts  of  the  alleged  conspirators  in 
—r      furtherance  of  their  purpose ;  and  that  will  be  your  great  duty 

 "      upon  the  present  case,  to  investigate  the  evidence  before  you. 

Conspiracy  to  Again  it  has  been  suggested  that  secrecy  was  to  some  extent  an 
f*"*?*  essential  of  conspiracy,  and  your  attention  has  been  repeatedly 
^^rSu.  *r  called  t°  this  that  the  proceedings  of  the  defendants  were  all 
above  board,  that  they  were  unconcealed,  that  they  were  not 
carried  on  in  the  dark,  and  that  there  could  be  no  guilty 
conspiracy,  because  it  was  done  openly  and  above  board.  But  I 
have  to  inform  you  in  point  of  law  that  though  secrecy  is 
frequently  a  characteristic  of  conspiracy,  it  forms  no  essential 
element  of  the  crime.  The  crime  of  conspiracy  may  be  com- 
plete, though  ail  the  proceedings  of  the  confederates  have  been 
open  and  above  board  and  unconcealed.  I  myself,  in  the 
course  of  the  case,  called  attention  of  counsel  and  you  to  the 
fact  that  in  this  case  the  proceedings  of  the  alleged  conspirators, 
at  least  so  far  as  they  were  known  to  us,  were  open,  uncloaked, 
and  unconcealed.  We  have  before  us,  and  from  their  own 
hands,  their  printed  rules  and  regulations,  and  their  resolutions. 
They  call  themselves  the  Irish  National  Land  League,  and  have 
their  names  on  a  brass  plate  on  the  door.  Their  meetings 
were  open  to  the  press,  and  they  used  means  to  give  them  every 
publicity.  But  notwithstanding  all  that,  I  am  obliged  to  tell 
you  that  they  may  be  guilty  of  the  crime  of  conspiracy  though  their 
proceedings  were  thus  open  and  unconcealed.  The  point  was 
made  and  repeatedly  urged  in  the  CConnell  case.  It  was 
considered  by  the  judges,  and  the  learned  Chief  Justice,  who 
then  delivered  his  charge  to  the  jury,  and  with  the  concurrence  of 
his  learned  colleague  overruled  that  point,  and  held  that  secrecy 
was  no  element  in  the  crime  of  conspiracy.  So  I  ask  you  to 
discharge  from  your  minds  altogether  the  argument  that  the 
proceedings  of  the  defendants  were  open  and  unconcealed. 
In  point  of  law  secrecy  or  darkness  forms  no  element  in  the  crime 
of  conspiracy.  This  law  of  conspiracy  is  not  an  invention  of 
modern  times.  It  is  part  of  our  common  law ;  it  has  existed 
from  time  immemorial.  It  is  necessary  to  redress  classes  of 
injuries  which  at  times  would  be  intolerable,  and  but  for  it  would 
go  unpunished.  If  the  defendants  have  broken  the  law  in  the 
manner  alleged  in  the  information,  there  is  no  law  of  this  land  by 
which  they  could  be  reached  but  by  the  law  of  conspiracy.  It  has 
been  said  that  this  law  has  been  in  England  entirely  disused. 
But  that  is  untrue ;  it  is  a  law  repeatedly  put  in  force.  It  is 
seldom  resorted  to  in  political  trials,  but  in  a  political  trial  such 
as  the  present,  if  the  defendants  have  broken  the  law,  their  offence 
can  only  be  reached  by  the  common  law  indictment  for  con- 
spiracy. Again,  a  great  deal  has  been  said  in  the  way  of 
illustration  as  to  conspiracy  to  effect  objects  which  would  not  be 
criminal  in  themselves,  and  you  were  above  all  referred  to  the 
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action  of  trades'  anions.    Bat  the  action  of  trades'  anions  which  Rw. 
is  now  regalated  by  statute  is  totally  and  essentially  different  Parn^  and 
from  the  charge  which  is  here  made  against  the  defendants.  others. 

Workmen  may  agree  in  common  not  to  work  unless  they  are   

paid  certain  prices.    The  same  in  the  case  of  the  employers  of  1881* 

labour.    They  may  agree  not  to  take  men  into  their  employment  Conspiracy  to 

unless  at  certain  rates,  and  they  are  free  to  do  that.    But  prevent  tenant* 

see  how  different  the  circumstances  are.    A  man  or  a  body  of  FW^jl**' 

men  may  say  "  We  won't  give  our  labour  unless  we  are  paid  in 

a  certain  way/'  or  a  body  of  employers,  "We  cannot  give 

employment  profitable  to  ourselves  unless  you  work  at  a  certain 

rate."    How  different  to  the  case  before  us,  for  the  combination 

alleged  here  is  an  agreement  to  incite  farmers  who  have  agreed 

to  pay  certain  rents,  not  to  pay  them,  and  not  alone  not  to  pay 

the  rents  which  they  have  contracted  to  pay,  but  to  keep  the 

farms  by  force,  and  against  the  law  of  the  country.    There  is 

no  analogy  between  the  two  cases.    One  does  not  bear  at  all  upon 

the  other,  and  I  ask  you  to  dismiss  that  illustration  from  your 

mind.    Now,  gentlemen,  I  have  done  with  this  important  law 

of  conspiracy. 

The  learned  Judge  having  completed  his  charge  to  the  jury  (the 
remaining  portions  of  which  are  immaterial  for  the  purposes  of 
this  report),  the  jury  retired. 

Macdonogh,  Q.O.,  for  the  traversers. — I  object  to  the  third 
statement  of  your  Lordship  in  relation  to  conspiracy.  The 
vagueness  of  the  second  and  third  of  these  propositions  leaves  so 
broad  a  discretion  in  the  hands  of  the  Judge  that  it  is  hardly  too 
much  to  say  that  plausible  reasons  may  be  found  for  declaring  it 
to  be  a  crime  to  combine  to  do  almost  anything  which  the  J  udges 
regard  as  morally  wrong,  or  politically  or  socially  dangerous.  I 
think  that  when  the  third  division  of  the  heads  of  conspiracy 
which  your  Lordship  gave  and  enunciated  to  the  jury,  comes  to 
be  considered,  it  amounts  to  this  that  an  innocent  act,  if  agreed 
to  be  done  by  two  or  $aore  persons  would  virtually  become  a 
guilty  conspiracy. 

Fitzgerald,  J. — I  laid  down  no  such  proposition. 

Macdonogh,  Q.C. — No,  but  the  jury  may  so  understand  it.  I 
beg  leave  to  say  that  the  inevitable  result  of  what  your  Lordship 
stated  on  the  subject  would  be  this,  that  if  men  concerted  together 
to  commit  a  civil  trespass  that  would  be  conspiracy.  I  submit 
that  Lord  Ellenborough's  doctrine  is  right,  and  Lord  Campbell, 
C.J.'s  decision,  when  properly  considered,  does  not  conflict  with 
it,  and  that  it  is  not  the  law  that  parties  can  be  indicted  for 
conspiracy  to  commit  a  civil  trespass.  In  the  present  indictment 
there  is  no  charge  of  any  conspiracy  or  any  intention  to  injure  an 
individual  eo  nomine.  So  the  doctrine  of  private  conspiracy 
against  particular  persons  is  wholly  inapplicable  to  the  present 
case.  In  JB.  v.  Turner  (13  East,  281)  Lord  Ellenborough  says: 
where  reference  was  made  to  R.  v.  Spragge  and  others  (2  Burr. 
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&n.      993)  :    "  That  was  a  conspiracy  to  indict  another  of  a  capital 
Parnell  and  cr*me>  w^0^  n°  doubt,  is  an  offence.    And  the  case  of  B.  v. 
oTHKas.     Eccles  was  considered  as  a  conspiracy  in  restraint  of  trade,  and  so 

  far  a  conpiracy  to  do  an  unlawful  act  affecting  the  public.    But  I 

188L  should  be  sorry  that  the  cases  in  conspiracy  against  individuals 
Conspiracy  to  which  have  gone  far  enough,  should  be  pushed  still  further.  I 
prtoau  tenants  should  be  sorry  to  have  it  doubted  whether  persons  agreeing  to 
"^tmt***  8°  sport  upon  another's  grout d — in  other  words,  to  commit 
a  civil  trespass — should  be  thereby  in  peril  of  an  indictment  for  an 
offence  which  should  subject  them  to  infamous  punishment/1 
And  a  rule  absolute  to  set  aside  the  verdict  was  granted.  No 
doubt  it  is  reported  that  Lord  Campbell  expressed  himself  in 
R.  v.  Rowlands  (17  Q.  B.  686)  :  "And  as  to  Turner's  case,  I 
have  no  doubt  whatever  that  it  was  wrongly  decided/'  but  he 
certainly  gives  no  reason  for  that.  On  the  contrary,  he  imme- 
diately afterwards  shows  that  under  particular  circumstances  that 
might  be  an  offence  which  would  not  be  an  offence  if  it  merely 
rested  on  their  intent  to  commit  trespass.  But  I  insist  that  the 
commission  of  a  civil  trespass  ought  never  to  be  regarded  as 
forming  a  groundwork  for  an  indictment  for  conspiracy;  and  to 
the  present  case  it  is  highly  inapplicable  to  apply  those  cased  to 
which  my  learned  friend,  the  Attorney-General,  did  simply  and 
entirely  refer,  such  as  Reg.  v.  Drwitt  (10  Cox  0.  0.  598.) 

Babbt,  J. — With  reference  to  the  first,  the  main  branch  of 
the  objection  to  the  charge  by  Mr.  Macdonogh,  I  am  of  opinion 
that  he  has  the  remedy  of  appeal  by  writ  of  error  if  anything 
erroneous  has  been  stated,  ana  I  am  of  opinion  as  to  the  charge 
of  my  learned  brother,  as  to  the  manner  in  which  he  has  laid 
down  the  law  of  conspiracy,  every  objection  to  that  charge  appears 
on  the  record ;  and  to  say  that  the  charge  is  objectionable  is,  in 
other  terms,  to  say  that  the  information  is  vicious  on  the  face  of 
it.  The  law  of  conspiracy  in  late  years  has  undergone  very  con- 
siderable alteration,  especially  with  reference  to  trade  unions  in 
England,  and  the  consideration  of  the  subject  was  referred  to  a 
very  remarkable  commission  indeed.  The  president  of  that  com- 
mission was  the  late  Lord  Chief  Justice  Cockburn,  a  lawyer,  I  need 
scarcely  say,  of  the  greatest  eminence ;  and  certainly  I  may  say  of 
him  he  was  not  a  Judge  who  would  be  inclined  at  all  to  take  a 
limited  or  unpopular  view  of  such  a  subject.  Another  member 
of  that  commission  was  Lord  Winmarleigh;  the  next  was  Mr. 
Bouverie,  of  whom  everybody  who  knows  him  will  say  that 
a  more  constitutional  statesman,  and  I  believe  lawyer,  does  not 
exist  in  England.  The  next  was  Mr.  Russell  Gurney,  late 
Recorder  of  London.  The  next  was  a  member  of  the  Judicial 
Committee  of  the  Privy  Council,  Sir  Montagu  Smith.  The  next 
was  Mr.  John  A.  Roebuck.  The  next  was  Mr.  Thomas  Hughes, 
member  of  Parliament ;  he  could  hardly  be  regarded  as  in  any 
way  likely  to  abridge  popular  privileges.  Then  there  was  Mr. 
Gabriel  Goldney,  a  legal  member  of  the  House  of  Commons. 
That  is  the  commission  who  reported  on  this  law  of  conspiracy, 
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and  in  their  second  report  the  following  exposition  of  the  law  of  Bao. 
conspiracy  was  given  (see  p.  520) .  Of  course,  it  has  not  the  binding  pAwlgieTp;  ^ 
authority  of  a  court  of  co-ordinate  jurisdiction  upon  us.    Still,  others. 

coming  from  such  a  source,  it  must  be  regarded  as  a  highly   

authoritative  statement  of  the  law.  It  would  seem  that  two  1881* 
extreme  opinions  were  put  forward  as  to  the  law  on  this  point,  Conspiracy  to 
and  that  is  not  a  matter  of  surprise  when  politics  become  more  prevent  tenants 
or  less  involved  in  the  legal  controversy.  The  one  proposition  />^2^><**r 
was  that  an  act  perfectly  innocent  in  itself,  if  it  be  carried  out  by 
perfectly  innocent  means,  might,  if  two  or  more  persons  combined 
to  carry  it  out,  become  criminal.  The  other  was  the  proposition 
I  understand  Mr.  Macdonogh  to  put  forward  now  as  his  conten- 
tion in  this  case,  namely,  that  there  could  be  no  indictable  con- 
spiracy unless  the  thing  to  be  done  or  the  means  by  which  the 
trdng  was  to  be  done  were  in  themselves  criminal ;  that  would 
constitute  a  crime  and  be  the  subject-matter  of  an  indictment 
for  a  prosecution.  Now,  as  to  the  first  of  these  propositions,  I 
do  not  think  it  necessary  to  discuss  it  further  (I  do  not  think 
it  has  any  application  to  this  case)  than  to  say  I  should  be  very 
slow  to  adopt  such  a  view  of  the  law.  I  think  there  must  be 
necessarily  in  the  law  of  conspiracy  considerable  vagueness  and 
uncertainty,  which  in  many  respects  is  contrary  to  our  law,  and 
I  agree  with  Mr.  Macdonogh  that  it  should  be  administered 
with  very  great  care,  and  not  extended  beyond  the  limits  it  has 
gone ;  therefore,  if  I  had  to  pronounce  a  definite  opinion  I  should 
be  clearly  of  opinion  that  a  combination  to  do  an  act  innooent 
in  itself  by  innocent  means  does  not  constitute  an  indictable 
conspiracy.  As  regards  the  second  proposition,  however,  which 
has  been  so  often  mooted,  namely,  that  the  thing  to  be  done 
must  be  criminal,  or  the  means  to  be  used  must  be  criminal. 
With  reference  to  that  I  am  not  prepared  to  adopt  that  view  of 
the  law,  because  I  think  the  weight  of  modern  authority  is 
against  it.  I  shall  not  refer  any  further  to  the  oases  cited  by  my 
brother  Fitzgerald,  and  again  referred  to  by  Mr.  Macdonogh; 
but  1  shall  now  read  this  very  lucid  exposition  of  the  law  of  con- 
spiracy laid  down  by  that  most  distinguished  commission,  a 
commission  deserving,  in  the  sense  in  which  Mr.  Macdonogh 
would  put  it,  a  greater  amount  of  popular  confidence  than  the 
decision  of  a  mere  court  of  lawyers,  and  presided  over  by  so  dis- 
tinguished a  man  as  the  late  Lord  Chief  Justice  Cockburn  :  "  The 
law  protecting  the  relation  of  master  and  servant,  employer  and 
employed,  from  interference  by  third  parties  is  supplemented  by 
the  common  law  relating  to  conspiracy.  This  law  becomes 
applicable  not  only  where  two  or  more  persons  combine  to  do 
any  act  which  is  in  itself  an  offence,  and  would  be  criminal  if 
done  by  any  one  of  them,  but  also  in  many  instances  in  which 
the  act  which  is  the  purpose  of  the  conspiracy,  if  done  by  one, 
would  not  be  criminal  j  as  for  instance,  where  several,  with  the 
malicious  intention  to  injure,  combine  to  violate  a  private  right, 
the  violation  of  which  by  a  single  individual,  though  not  criminal, 
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R».      would  be  wrongful,  and  would  give  a  right  of  civil  action  to  the 
Parkkll  and  Par|y  aggrieved.    We  are  directed  to  consider  whether  it  is 
OTHKB&.     desirable  to  limit  or  define  this  law  either  generally  or  as 

  affecting  the  relation  of  masters  and  workmen."    He  then  goes 

188L  on  to  say,  "  Conspiracy  may  be  divided  into  three  classes  :  first, 
Cotupiracg  to  where  the  end  to  be  accomplished  would  be  a  crime  in  each  of 
prevent  tenants  the  conspiring  parties,  a  class  which  offers  no  difficulty.  Secondly, 
lpa**%J*"r  where  the  purpose  of  the  conspiracy  is  lawful,  but  the  means 
to  be  resorted  to  are  criminal  as  where  the  conspiracy  is  to 
support  a  cause  believed  to  be  just  by  perjured  evidence.  Here 
the  proximate  or  immediate  intention  of  the  parties  being  to 
commit  a  crime,  the  conspiracy  is  to  do  something  criminal,  and 
here  again  the  case  is  consequently  free  from  difficulty.  The 
third  and  last  case  is  where  with  a  malicious  design  to  do  an 
injury,  the  purpose  is  to  effect  a  wrong,  though  not  such  a  wrong 
as  when  perpetrated  by  a  single  individual,  would  amount  to 
an  offence  under  the  criminal  law.  Thus  an  attempt  to  destroy 
a  man's  credit,  and  effect  his  ruin  by  spreading  reports  of 
his  insolvency  would  be  a  wrongful  act  which  would  entitle 
the  party  whose  credit  was  thus  attacked  to  bring  an  action  as  for 
a  civil  wrong,  but  it  would  not  be  an  indictable  offence.  If  it  be 
asked  on  what  principle  a  combination  of  several  to  effect  the  like 
wrongful  purpose  becomes  an  offence,  the  answer  is,  upon  the 
same  principle  that  any  other  civil  wrong,  when  it  assumes  a  more 
aggravated  and  formidable  character,  is  constituted  an  offence, 
and  becomes  transferred  from  the  domain  of  the  civil  to  that 
of  the  criminal  law.  All  offences,  it  need  hardly  be  observed, 
are  either  in  their  nature  offences  against  the  community,  or  are 
primarily  offences  against  individuals.  As  regards  the  latter  case, 
every  offence  against  person  or  property,  or  other  individual  right 
involves  a  civil  wrong,  which  would  have  entitled  the  person 
injured  to  civil  redress  were  it  not  that  owing  to  the  aggravated 
nature  of  the  wrong  and  the  general  insecurity  to  society  which 
would  ensue  from  such  acts,  if  allowed  to  go  unpunished,  the 
State  steps  in,  and  merging  the  wrong  done  to  the  party  imme- 
diately interested  in  the  larger  wrong  done  to  the  community, 
converts  the  wrong  done  by  the  infraction  of  individual  right  into 
a  crime,  and  subjects  the  wrong  doer  to  punishment  to  prevent  as 
far  as  possible  the  recurrence  of  the  offence.  Thus  the  dividing 
line  between  private  wrongs,  as  entitling  the  party  injured  to  civil 
remedies,  and  private  wrongs  thus  converted  into  public  wrongs, 
in  other  words  into  offences  and  crimes,  is  to  be  found  in  the  more 
aggravated  and  formidable  character  which  the  violation  of 
individual  rights  under  given  circumstances  assumes.  It  is  upon 
this  principle  that  the  law  of  conspiracy,  by  which  the  violation  of 
private  right,  which  if  done  by  one,  would  only  be  the  subject  of  civil 
remedy,  when  done  by  several  is  constituted  a  crime,  can  be  vindi- 
cated as  necessary  and  just.  It  is  obvious  that  a  wrongful 
violation  of  another  man's  right  committed  by  many  assumes  a 
far  more  formidable  and  offensive  character  than  when  committed 
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by  a  single  individual.    The  party  assailed  may  be  able  by  Rw' 
recourse  to  the  ordinary  civil  remedies  to  defend  himself  against  pj^^I^  j^d 
the  attacks  of  one.    It  becomes  a  very  different  thing  when  he  others. 
has  to  defend  himself  against  many  combined  to  do  him  injury. 

To  take  the  case  put  by  way  of  illustration,  that  of  false   ' 

representations  made  to  ruin  a  man's  business  by  raising  a  Conspiracy  to 
belief  of  his  insolvency,  such  an  attempt  made  by  one  prevent  tenant* 
might  be  met  and  repelled.  It  would  obviously  assume  payt^. 
very  different  proportions,  and  a  far  more  formidable 
character  if  made  by  a  number  of  persons  confederated  together 
for  the  purpose,  and  who  should  simultaneously  and  in  a  variety 
of  directions  take  measures  to  effect  the  common  purpose.  A 
variety  of  other  instances,  illustrative  of  the  principle,  might  be 
put.  The  law  has  therefore,  and  it  seems  to  us  wisely  and  justly 
established  that  a  combination  of  persons  to  commit  a  wrongful 
act  with  a  view  to  injure  another,  shall  be  an  offence,  though  the 
act  if  done  by  one  would  amount  to  no  more  than  a  civil  wrong. 
We  see  no  reason  to  question  the  propriety  of  the  law  as  thus 
established,  nor  have  we  any  reason  to  believe  that  in  its  general 
application  it  operates  otherwise  than  beneficially."  It  seems  to 
me  that  that  is  an  extremely  lucid  and  able  exposition  of  the  law 
coming  from  a  most  authoritative  souroe.  If  that  law  be  erronepus 
as  there  laid  down,  if  it  should  be  found  objectionable  on  public  or 

folitical  grounds,  it  is  for  the  Legislature  to  interfere.  At  present 
do  not  think  this  Court  has  authority  to  interfere. 
Fitzgbbalb,  J. — I  would  only  add  to  what  my  learned  brother 
has  said,  as  the  objections  were  very  much  an  appeal  from  what  I 
have  said,  I  entirely  concur  in  what  he  has  said. 

The  Jury  were  unable  to  agree,  and  were  discharged. 
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HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
(Before  Lord  Chief  Justice  Cockburn  and  a  Special  Jury.) 
December  20,  1880. 
Beg.  v.  Jacobson  (a) 

Burial  ground — Unconsecrated — Disinterring — Disturbing  and 
removing  human  remains — Misdemeanour. 

Defendant  was  indicted  for  unlawfully,  wilfully,  and  indecently 
digging  open  graves  in  a  burial  ground,  and  taking  and 
removing  parts  of  the  bodies  of  persons  buried  therein,  and 
interfering  with  and  offering  indignities  to  the  remains  of  the 
said  bodies. 

The  evidence  showed  that  defendant  employed  persons  to  excavate 
for  building  operations,  the  buriaUground  attached  to  a  Noncon- 
formist place  of  worship,  which  had  been  disused  as  a  burial- 
ground  for  some  time;  and  the  jury  found  that,  in  the  course  of 
the  excavations,  bones  that  formed  parts  of  human  remains, 
and  of  the  same  human  skeleton,  were  dug  up,  but  thai  they 
were  not  disturbed  in  an  improper  and  indecent  manner. 

Held,  that  the  defendant  was  guitty  of  a  misdemeanour  at  common 
law. 

The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that  here- 
Oxnthal  ^  tofore  and  before  the  taking  at  this  inquisition  there  was  a  certain 
Criminal  >  burial-ground  in  the  parish  of  St  Panoras  in  the  county  of  Middle- 
Coust.  )  sex,  and  that  the  bodies  of  certain  persons,  whose  names  to  the 
jurors  aforesaid  are  unknown,  were  from  time  to  time  buried  in  the  said 
ground,  and,  at  the  time  of  the  committing  of  the  offence  hereinafter  eharged 
and  stated,  large  portions  of  the  said  bodies  remained,  and  were  in  the  said  ground; 
and  the  jurors  aforesaid  upon  their  oaths  aforesaid  do  further  present  that  Nathan 
WooJf  Jaeobson,  on  divers  days  between  the  21st  day  of  March,  A.D.  1880,  and  the 
taking  of  this  inquisition  within  the  jurisdiction  of  the  said  court,  well  knowing 
the  premises,  did  unlawfully,  wilfully,  and  indecently,  dig  open,  or  cause  and 
procure  to  be  dug  open,  certain  graves  in  the  said  burial-ground  wherein  had 
been  buried  the  said  bodies  as  aforesaid,  and  did  then  and  there  unlawfully, 
wilfully,  and  indecently  take  out,  and  cause  and  procure  to  be  taken  out,  of  the  said 
graves  certain  portions  of  the  said  bodies,  and  did  then  and  there  unlawfully, 
wilfully,  and  indecently  interfere  with  and  offer  indignities  to  the  remains  of  the  said 
bodies,  and  did  then  and  there  unlawfully,  wilfully,  and  indecently  remore  from  the 
said  graves  certain  portions  of  the  said  bodies  so  buried  as  aforesaid,  to  the  great  scandal 
and  disgrace  of  religion,  decency,  and  morality,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
Second  Couril- — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  N.  W.  Jaeobson,  on  the  30th  day  of  March,  A.D.  1880, 
and  within  the  jurisdiction  of  the  said  court,  unlawfully,  wilfully,  and  indecently, 
did  dig  open  certain  graves  in  the  burial-ground  in  the  1st  count  mentioned, 
and  unlawfully,  wilfully,  and  indecently,  did  remove  from  the  said  graves  certain 
portions  of  the  bodies  of  certain  persons  whose  names  to  the  jurors  aforesaid  are 

(a)  Reported  by  John  Thompson,  E»<i.,  ttarrister-at-Law. 
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unknown,  the  said  bodies  haying  been  theretofore  buried  in  the  said  graves,  to  the  Rbq. 

great  scandal  and  disgrace  of  religion,  deoenoy,  and  morality,  to  the  evil  example  of  v 

all  others  in  the  like  case  offending,  and  against  the  peace  of  oar  lady  the  Queen,  her  Jacobson. 

crown  and  dignity.   

Third  Count. — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  1880. 

present,  that  the  said  N.  W.  Jacobson,  on  divers  days  between  the  24th  day  of   

March,  A.D.    1880,  and   the  taking  of  this  inquisition  within   the  jurisdiction  Excavating 

of  the  said  court,  was  the  occupier  of  the  said  burial-ground  in  the  said  court  graves— EU- 
mentioned,  and  that  he  did  then  and  there  unlawfully  and  injuriously  cause  and  suffer  moval  of  bodies. 
certain  persons,  whose  names  to  the  jurors  aforesaid  are  unknown,  to  unlawfully  and 
indecently  mutilate  and  offer  indignities  to  portions  of  the  bodies  of  certain  persons 
whose  names  to  the  jurors  aforesaid  are  unknown,  and  who  had  been  theretofore  buried 
in  the  said  burial-ground,  to  the  great  damage  and  common  nuisance  of  all  liege  subjects 
of  our  lady  the  Queen  in  the  vicinity  of  the  said  ground  inhabiting,  being,  going,  return- 
ing, and  passing,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  indictment,  having  been  preferred  and  found  at  the 
Central  Criminal  Court,  was  removed  into  the  Court  of  Queen's 
Bench  by  certiorari. 

The  trial  took  place  on  the  80th  day  of  June,  1880,  at  West- 
minster, before  Cockburn,  C. J.,  and  a  special  jury. 

The  material  facts  were  these :  About  the  year  1 756  the  celebrated 
Nonconformist  preacher,  Whitfield,  built  a  chapel,  known  as  the 
Tabernacle,  in  Tottenham-court-road,  London;  and  attached 
to  it  was  a  burial-ground  of  about  half  an  acre  in  extent.  The 
chapel  and  land  were  held  on  a  lease,  which  expired  in  1827,  and 
no  portion  had  been  consecrated.  From  the  register  it  appeared 
that  the  first  interments  in  the  ground  took  place  in  November, 
1756,  and  the  last  in  1858.  From  1827  to  1831  no  burials  took 
place,  but,  in  the  latter  y*ar,  the  chapel  trustees  bought  the  copy- 
hold of  inheritance,  and  burials  were  again  resumed.  The  trustees 
borrowed  the  purchase-money,  and  mortgaged  the  chapel  and 
ground  to  secure  the  same.  From  1756  to  1858  there  had  been 
about  30,000  interments  in  the  ground.  In  1862,  the  mortgage 
was  foreclosed,  and  the  chapel  and  ground  sold  in  separate  lots. 
The  land  was  advertised  by  the  auctioneer  as  building  land,  and 
the  sale  was  by  direction  of  the  Court  of  Chancery.  The  defendant 
bought  the  ground  at  the  sale,  and  in  1863  he  began  to  excavate, 
with  a  view  to  building  on  it.  The  vestry  of  St.  Pancras  there- 
upon took  out  a  summons  against  him,  under  the  20  &  2 1  Vict, 
o.  81,  s.  25,  which  provides  that,  except  in  the  case  where  a  body 
is  removed  from  one  consecrated  place  of  burial  to  another  by  a 
faculty,  it  shall  not  be  lawful  to  remove  any  body,  or  the  remains 
of  any  body,  which  may  have  been  interred  in  any  place  of  burial, 
without  license  under  the  hand  of  a  Secretary  of  State — penalty, 
on  summary  conviction,  not  exceeding  21.  The  defendant  was 
thereupon  convicted  at  the  Marlborough  Police  Court.  In 
1879,  the  ground,  through  neglect,  was  invaded  by  street  boys, 
and  became  a  disgrace  to  the  neighbourhood ;  and  the  vestry,  at 
the  solicitation  of  near  inhabitants,  repaired  the  railings  and 
fences,  and  endeavoured  to  plant  and  improve  it,  in  pursuance 
of  the  order  of  the  Secretary  of  State,  made  under  the 
20  &  21  Vict.  c.  81,  s.  23.  Upon  this  the  defendant  obtained  an 
injunction  from  the  Master  of  the  Bolls  to  restrain  the  Vestry 
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Bao.      from  interfering,  the  Master  of  the  Bolls  being  of  opinion  that 
Jaoowon    *ne  burial  Acts  did  not  apply  to  grounds  like  this  one,  and  that 

  '    the  Order  in  Council  was  therefore  of  no  authority.  Shortly 

1880.      afterwards  the  defendant  laid  before  the  Metropolitan  Board  of 
Ex^iuimg   Works  plans  for  the  erection  of  buildings  on  the  ground,  but  the 
graves— tU~  board  refused  to  sanction  the  plans  unless  the  ground  was  first 
movalofbodit*.  excavated  down  to  the  virgin  soil.    The  defendant  then  con- 
sulted Dr.  Rogers,  a  Professor  of  Chemistry  and  Toxicology, 
who  advised  him  that  no  injury  would  ensue  to  the  public  health 
from  excavating  the  ground.    Having  obtained  this  opinion,  the 
defendant  proceeded  with  the  excavation  of  the  ground.  The 
Vestry  then  laid  another  information  against  the  defendant  at 
the  police  court,  and  the  defendant  was  bound  over  to  take  his 
trial  at  the  Central  Criminal  Court  for  a  misdemeanour.  The 
indictment  was  preferred  and  found  and  removed  into  the  Court 
of  Queen's  Bench  for  trial  by  a  special  jury.    The  defendant 
pleaded  not  guilty. 

It  was  proved  that  the  defendant  employed  a  contractor  of  the 
name  of  Cousens  to  excavate  the  ground,  and  the  contractor 
employed  a  number  of  men  who  dug  out  of  the  ground  a  number 
of  human  bones  which  had  not  become  decomposed,  and  also 
the  remains  of  coffins.  About  a  hundred  cartloads  of  the  mould 
were  removed,  some  being  sold  to  florists  at  2*.  to  8*.  per  load. 
One  witness  said  that  he  saw  skulls  picked  out  of  the  ground 
with  a  pickaxe.  Another  witness,  the  survivor  of  a  family  that 
had  been  buried  in  the  graveyard,  gave  evidence  as  to  the  manner 
in  which  the  human  remains  had  been  removed  by  the  contractor. 
One  of  the  workmen  employed  deposed  that  the  workmen  picked 
up  the  bones  sometimes  with  their  hands  and  sometimes  with 
their  shovels,  and  placed  them  in  a  temporary  trench  prior  to 
their  removal  to  a  vault  which  was  being  made  for  their  reception, 
and  that  a  man  was  placed  to  see  that  no  human  bones  were 
carried  away  in  the  carts.  Doctors  Rogers  and  Richardson  were 
called  on  behalf  of  the  defendant  to  prove  that  the  decomposition 
of  the  remains  was  complete  and  that  there  was  no  appearance  of 
organic  matter  and  no  offensive  odour. 

The  Lord  Chief  Justioe,  in  summing-up,  said  the  point  had 
been  raised  whether  the  disinterring  of  such  bones  as  had  been 
proved  to  have  been  disinterred  was  an  offence  at  law,  and 
although  he  had  his  own  opinion  upon  that  point  he  would  ask 
the  jury,  with  the  view  of  obtaining  the  opinion  of  the  court — 
there  not  being  any  judicial  decision  on  the  subject — whether  the 
bones  were,  in  their  opinion,  those  of  human  remains.  In  a 
churchyard  there  might  be  bones,  some  of  which  belonged  to  one 
human  body  and  some  to  another  not  in  immediate  proximity ; 
and  in  such  cases  he  doubted  whether  their  removal  would  bring 
the  case  within  the  law.  He  would  therefore  put  it  to  the  jury 
whether,  in  their  opinion,  those  bones  ever  formed  part  of  the 
same  human  body.  If  they  were  of  opinion  that  they  were 
human  remains,  and  as  such,  entitled  to  the  protection  of  the 
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law,  then  came  the  moat  material  question :  Assuming  that  the  Rbo. 

defendant  was  warranted  in  disinterring  them,  was  it  done  in 

such  a  manner  as  not  to  be  improper  and  indecent  ?    It  had  been  A00B80ir* 

laid  down  by  the  late  Mr.  Justice  Byles  that  "  indignities  offered  1880. 

to  human  remains  in  improperly  and  indecently  disinterring  them    „ 7~. 

are  the  grounds  of  an  indictment."    Further,  as  to  the  first  graves— 

question,  were  these  human  remains  those  constituting  the  same  moval  of  bodies. 

body,  and  forming  one  integral  skeleton  ?    It  was  shown  that  in 

the  course  of  100  years  more  than  30,000  bodies  had  been  interred 

in  the  burial  ground,  and  they  could  quite  understand  that  as  it 

became  necessary  to  open  fresh  graves  from  time  to  time,  there 

must  have  been  some  dispersion  of  bones  and  disturbance  of 

bodies,  but  it  was  also  obvious  that  those  who  came  last  must  remain 

uppermost,  and  as  there  was  no  operation  in  nature  which  could 

remove  one  part  of  the  human  structure  from  the  other,  the  bones 

must  still  be  found  in  their  original  position  as  a  corpse,  and  when 

disturbed  by  a  pickaxe  or  shovel,  the  jury  could  not  doubt  that 

those  in  the  uppermost  layer  were  the  bones  which  formed  the 

same  skeleton  which  had  heretofore  formed  the  same  body  and 

had  been  interfered  with  and  disturbed.    He  would  ask  them 

further  to  find — and  this  was  the  most  important  branch  of  the 

case — was  the  removal  of  the  bones  improperly  and  indecently 

done  ?    Undoubtedly  the  defendant  had  bought  the  freehold,  but 

then  he  had  done  so  subject  to  the  duties  imposed  on  its  trustees, 

and  no  law  could  justify  a  man  in  removing  the  remains  of  the 

dead  from  their  proper  resting-place  improperly  and  indecently. 

Assuming  that  the  defendant  had  the  right  to  remove  them,  he 

had  no  right  to  do  so  irreverently  and  indecently.    Putting  to 

them  a  supposititious  case,  he  would  ask  the  jury  if  any  of  them, 

having  relatives  interred  in  a  burial  ground,  would  be  satisfied  by 

their  removal  in  such  a  manner  as  had  been  proved  in  this  case, 

though  no  doubt  the  men  employed,  as  honest  men,  had  done 

their  best.     His  Lordship,  in  conclusion,  handed  the  three 

questions  in  writing  indicated  in  his  remarks  to  the  jury,  namely : 

First,  were  the  bones  that  were  disinterred  those  of  human 

remains ;  secondly,  did  they  form  the  bones  of  the  same  skeleton  ? 

and,  thirdly,  were  they  disturbed  in  an  improper  and  indecent 

manner  ? 

The  jury  answered  the  first  two  questions  in  the  affirmative  and 
the  third  in  the  negative. 

A  verdict  of  guilty  was  entered  upon  the  record,  and  the  Lord 
Chief  Justice  reserved  the  legal  question  for  further  considera- 
tion. 

Bee.  20. — The  defendant  came  before  the  Court  for  judgment 
when  the  legal  question  was  discussed. 

Webster,  Q.C.  (Bullen  with  him)  for  the  defendant. — The  facts 
as  proved  shewed  that  the  defendant  had  not  committed  any 
criminal  offence,  for  at  the  time  of  the  alleged  commission  this 
land,  which  was  unconsecrated  ground,  was  not  de  facto  or  de  jure 
a  burial  ground.    It  is  not  an  offence  against  the  common  law  of 
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H"ft      England  if  an  owner  of  land  wherein  persons  have  been  buried 
Jaoomo*.   remoTO  the  bodies,  provided  he  does  so  properly  and  deoently. 

  *    In  this  case  the  remains  were  unrecognisable.    In  Faster  v.  Dodde 

1880.  (L.  Rep.  3  Q.  B.  67)  which  was  an  action,  for  trespass,  by  the 
£xcavating  owner  of  land  formerly  used  as  a  burial  ground  attached  to  Bride- 
gravu—Rt-  well,  Bridge-street,  Blackfriars,  against  the  churchwardens  of  the 
mwalofboduM.  parish  of  St.  Bride,  Fleet-street,  who  had  entered  upon  the 
ground  and  done  the  acts  complained  of  under  an  order  of  the 
Secretary  of  State  made  under  the  Burial  Acts,  20  &  21  Vict, 
o.  81,  s.  23,  and  22  Yict.  o.  1,  s.  1,  Byles,  J.  said.  "  A  dead  body 
by  law  belongs  to  no  one,  and  is  therefore  under  the  protection 
of  the  public  If  it  lies  in  consecrated  ground,  the  ecclesiastical 
law  will  interpose  for  its  protection  ;  but  whether  in  ground  con- 
secrated or  unoonsecrated,  indignities  offered  to  human  remains 
in  improperly  and  indecently  disinterring  them  are  the  ground  of 
an  indictment/'  Here  it  is  found  by  the  jury  that  the  remains 
were  not  disinterred  in  an  improper  or  indecent  manner.  This  is 
a  different  case  from  Beg.  v.  Sharpe  (7  Cox,  C.G.  214;  26  L.  J.  M.  0. 
•  41)  where  it  was  held  that  it  was  indictable  to  remove,  without 
lawful  authority,  a  corpse  from  a  grave  in  a  burial  ground 
belonging  to  Protestant  dissenters.  There  the  defendant 
removed  several  coffins  out  of  a  family  grave,  and  took  away 
that  of  his  mother,  which  was  much  decomposed,  after  placing  it 
in  a  shell,  and  reburied  it  in  a  consecrated  churchyard.  In  that 
case  the  removal  was  without  the  assent  of  the  owners  of  the  soil, 
and  was  done  in  an  improper  manner.  In  this  case  the  remains 
had  become  pulverised  and  mixed  with  the  soil,  and  there  was 
nothing  that  could  be  recognised  as  belonging  to  any  particular 
grave  or  coffin  or  skeleton.  The  protection  at  common  law  to 
bodies  interred  in  unconsecrated  ground  is  against  the  indecent 
disinterment  of  them,  and  the  disinterment  must  be  with  the 
assent  of  the  owner  of  the  ground. 

Poland  (Mead  with  him). — The  evidence  shows  that  the 
defendant  has  been  guilty  of  an  offence  at  common  law. 
The  offence  consists  in  opening  divers  graves  and  taking  out 
parts  of  whole  skeletons,  so  that  they  ceased  to  be  whole 
skeletons,  and  separating  the  bones  and  mixing  them  up  with  the 
mould,  so  as  to  destroy  the  identity  of  the  skeletons.  That  is 
an  offence  contra  bonos  mores,  and  revolting  to  human  nature, 
as  was  said  in  Bex  v.  Lynn  (2  T.  Rep.  733;  1  Leach  CO. 
497),  where  it  was  held  to  be  an  indictable  offence  to  take  up  a 
dead  body  for  the  purpose  of  dissection.  It  is  no  answer  to  say 
that  the  disinterment  was  done  in  a  decent  way,  any  more  than  it 
would  have  been  to  say  that  in  Bex  v.  Lynn  the  disinterment 
was  for  the  advancement  of  medical  science.  In  the  present  case 
it  was  proved  that  persons  now  living  had  relatives  buried  in  this 
ground.  In  Beg.  v.  Sharpe  there  was  a  trespass  for  want  of  the 
consent  of  the  owner  of  the  ground,  but  that  does  not  constitute 
the  offence  at  common  law,  which  is  the  disinterment,  the 
disturbance  of  the  remains  of  the  dead.    A  time  may  come  when 
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the  bones  are  not  recognisable  as  human  remains,  when  the  bones  Rw- 
have  become  dust  and  the  ground  might  be  built  upon,  j^^x 

To  disturb  the  remains  of  Druids  who  had  been  buried  on   

Salisbury  Plain,  for  instance,  would  not  be  indictable.  This  must  1380. 
always  be  a  question  of  degree,  and  the  same  rule  would  not  be  ^^^^ 
applicable  if  the  remains  were  in  such  a  state  that  their  removal  graves— Re- 
would  be  a  shock  to  our  moral  feeling.  The  defendant  cannot  «ow/  of  bodies. 
lawfully  disinter  bodies  recently  buried  and  place  them  in  a 
common  vault,  even  if  decently  done.  In  Reg.  v.  Sharpe,  Brie, 
C.J.,  said,  "We  have  considered  the  grounds  relied  upon  on 
behalf  of  the  defendant,  and,  although  we  all  feel  sensible  of  the 
estimable  motives  on  which  the  defendant  acted,  namely,  filial 
affection  and  religious  duty,  still,  neither  authority  nor  principle 
would  justify  the  position  that  the  wrongful  removal  of  a  corpse 
was  no  misdemeanour  if  the  motive  for  the  act  deserved  appro- 
bation. A  purpose  of  anatomical  science  would  fall  within  the 
category.  Neither  does  our  law  recognise  the  right  of  any  one 
child  to  the  corpse  of  its  parent  as  claimed  by  the  defendant. 
Our  law  recognises  no  property  in  a  corpse,  and  the  protection 
of  the  grave  at  common  law  as  contra-distinguished  from  ecclesi- 
astical protection  to  consecrated  ground  depends  on  this  form 
of  indictment,  and  there  is  no  authority  for  saying  that  relationship 
can  justify  the  taking  of  a  corpse  from  the  grave  where  it  has 
been  laid." 

Field,  J. — The  defendant  has  been  convicted  of  the  offence 
charged  in  the  indictment,  and  we  are  of  opinion  that  what  the 
defendant  has  done,  he  being  present  at  the  time,  and  having 
told  the  inspector  of  nuisances  that  he  would  be  responsible  for 
what  was  done,  is  an  offence  by  the  common  law  of  England.  In 
my  opinion  it  is  an  offence  of  a  very  serious  nature  that  the 
remains  of  human  beings  who  had  gone  to  their  rest  should  be 
disturbed  and  subjected  to  indignities,  although  the  defendant 
was  entitled  to  credit  for  doing  what  he  did  in  a  manner  that 
seemed  to  him  most  proper.  It  was  true  that  he  had  consulted 
a  medical  gentleman  whose  opinion  he  thought  warranted  hiin  in 
commencing  the  excavations.  But  when  he  saw  human  remains 
disinterred,  he  should  have  paused  and  desisted,  instead  of  which 
he  persisted,  and  sheltered  himself  under  the  responsibility  of  his 
professional  adviser.  On  the  other  hand,  I  acquit  him  of  all 
intention  of  desecration  or  hurting  the  feelings  of  others,  and 
moreover  he  may  have  thought  that  the  conditions  under  which 
he  bought  the  land  at  a  sale  by  order  of  the  Court  of  Chancery 
carried  with  them  a  sort  of  sanction  for  what  he  was  doing,  and 
as  a  layman  he  might  have  supposed  that  the  land  which  he  had 
purchased  was  available  for  building  purposes.  It  is  also  in  favour 
of  the  defendant  that  since  the  trial  he  has  abstained  from  further 
disturbance  of  the  remains,  and  the  court  would  further  take  into 
account  that  he  would  have  to  pay  the  expenses  of  the  prosecu- 
tion. Lastly,  the  prosecutors,  the  vestry  of  St.  Pancras,  had 
expressed  the  wish  not  to  press  the  case  against  the  defendant, 
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Rn.      bat  to  leave  it  entirely  in  the  hands  of  the  Court.    The  Court, 
Ti coimow    however,  desired  to  prevent  the  repetition  of  offences  like  these, 

  *    but  under  all  the  circumstances,  and  as  an  indulgence  to  the 

1880.  defendant  on  the  distinct  understanding  that  this  serious  offence 
should  not  be  repeated,  would  only  impose  a  penalty  of  25Z. 
grmxs—llL  Manisty,  J. — I  agree  with  my  learned  brother,  and  I  desire 
mmxdofbodUu  that  it  should  be  understood  that  there  is  no  doubt  as  to  the 
question  of  law  in  this  case.  In  my  opinion  the  freeholder  was 
bound  when  he  originally  disposed  of  the  land  for  a  burial 
ground  to  see  that  it  was  preserved  for  interments  only,  and  that 
the  bodies  of  persons  buried  there  should  not  be  disturbed,  and 
I  also  think  that  each  one  who  succeeded  took  the  ground  under 
the  same  obligation. 

Conviction  affirmed. 


NOETH   WALES  CIRCUIT. 

Caenabvon  Winter  Assizes. 
Monday,  January  17,  1881. 
(Before  Mr.  Justice  Fry.) 
Reg.  v.  John  William  Jones,  (a) 
Practice — Restit ution — Stolen  Property — Post-office. 

The  Postmaster-General  is  not  entitled  to  have  restored  to  him 
moneys  found  on  the  prisoner  part  of  the  proceeds  of  the  theft, 
the  prisoner  having  pleaded  guilty  to  an  indictment  for  stealing  a 
letter  containing  two  bank  notes  the  property  of  the  Postmaster- 
General. 

THE  prisoner  pleaded  guilty  to  an  indictment  under  the  Post 
Office  Act  (7  Will.  4  &  1  Vict.  c.  36)  which  charged  him 
with  stealing,  while  in  the  employment  of  the  Post  Office,  a 
post-letter  containing  two  Bank  of  England  10Z.  notes.  There 
was  no  count  for  a  simple  larceny.  The  Postmaster-General  was 
the  prosecutor,  and  the  property  was  laid  in  his  name. 

Trevor  Parkins,  instructed  for  the  prosecution,  applied  that  a 
snm  of  71.  9s.  6d.,  part  of  the  proceeds  of  the  theft,  which  was 
in  the  hands  of  the  police,  should  be  handed  over  to  the  Post- 
master-General.   He  relied  upon  sect.  100  of  24  &  25  Vict.  c.  96 
(a)  Reported  by  Clement  Higgins,  Esq.,  Barrister-at-Law. 
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(the  Larceny  Act),  and  contended  that  the  compound  larceny  of  R»- 
which  the  prisoner  had  been  convicted  comprised  the  offence  of 

simple  larceny,  and  that  the  case  accordingly  fell  within  the   

words  of  that  section,  viz.,  "  any  such  felony  as  is  mentioned  in  1881. 
this  Act  in  stealing/'    He  pointed  out  that  the  prisoner  might  (wj^f 
under  the  indictment  have  been  convicted  of  a  simple  larceny  if  /brea- 
the circumstances  of  aggravation  which  brought  the  offence  BMHmwnqf 
within  the  terms  of  the  Post  Office  Act  had  failed  to  be  proved.  ]&£tq$o$ 
Fey,  J. — I  think  I  have  no  power  to  make  an  order.   Before  prosecution. 
I  can  do  so  it  must  be  shown  that  the  prisoner  was  indicted  for 
such  an  offenoe  as  is  specified  in  the  Act  24  &  25  Yiot.  o.  96, 
and  convicted  thereof.    I  will,  however,  if  you  like,  adjourn  my 
decision  till  I  return  to  London ;  and  you  can  then,  if  you  are 
able  to  do  so,  bring  before  me  any  authority  which  extends  the 
construction  of  this  section  so  as  to  oomprise  such  oases  as  the 
present  one.   There  seems,  however,  to  be  a  further  difficulty. 
The  section  provides  that  the  property  is  to  be  restored  to  tne 
owner,  and  it  is  not  clear  that  the  rostmaster-General  is  the 
owner. 

Trevor  Parkins  said  it  was  a  case  of  great  hardship.  The 
sender  of  the  bank-notes  had  no  remedy  against  the  Post  Office. 
If  the  money  were  handed  over  by  the  police  to  the  Postmaster- 
General  it  would  be  given  to  the  sender.  The  police  had  no 
right  to  keep  the  money,  and  if  an  intimation  of  his  Lordship's 
opinion  were  made  they  would  no  doubt  act  upon  it. 

Fry,  J. — I  think  the  money  ought  to  be  returned  by  the  police, 
although  I  cannot  order  them  to  do  so. 

Application  refused. 


VOL.  XIV. 
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HIGH  OOUBT  OF  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
February  2,  1881. 
(Before  May,  CJ.,  O'Bbhh  and  Fitzqkulld,  JJ.) 

Bio.  v.  Stkfhxn  Butlkb  ahd  others,  (a) 

Bail — Serious  nature  of  offence  charged — Probability  of  defen- 
dant not  appearing  at  trial — Defendant  belonging  to  an 
association  which  might  advance  funds  to  indemnify  bailsmen 
in  case  of  defendant  absconding. 

Where  defendants,  who  were  members  of  an  extensive  organi- 
sation, were  accused  of  a  riot  arising  out  of  the  agitation 
created  by  the  said  organisation,  bail  was  refused  by  the  local 
magistrates. 

Held  {per  May,  OJ.  and  FiUgerald,  /.,  dissentiente  O'Brien,  /.), 
that  the  defendants  should  not  be  admitted  to  bail,  considering 
first,  the  serious  nature  of  the  offence  charged;  secondly,  the 
probability  of  the  association  of  which  the  defendants  wen 
members  furnishing  them  with  funds  to  indemnify  the  bailsmen 
in  case  of  default  on  the  part  of  the  defendants. 

APPLICATION  on  the  part  of  Stephen  Butler  and  other*,  to 
be  admitted  to  bail. 
The  facts  of  the  case  as  appeared  from  the  depositions  were  is 
follows  :  A  man  named  Long,  in  1851,  gave  np  a  farm  he  held 
under  Major  Armstrong.  Long  owed  at  the  time  2312.  rent,  he 
was  forgiven  all  arrears  of  rent,  and  allowed  to  remove  his  crops. 
The  farm  was  then  thrown  into  the  demesne  of  Major  Armstrong. 
Long  left  a  daughter  surviving  him,  his  death  took  place  about 
seven  or  eight  years  before  the  present  proceedings.  On  the 
1st  day  of  January,  1881,  the  following  notice  was  publicly 
posted  in  the  neighbourhood  of  the  said  farm : 
Irish  National  Land  League. 

At  a  meeting  of  the  Committee  of  Holyeroes  Branch  Irish  National  Lend  Tnafat 
held  at  Holyeroes,  on  Thursday,  the  80th  day  of  December,  Stephen  Butter,  Set}*  it 
the  chair,  the  following  resolutions  were  unanimously  adopted : 

That  we,  the  Committee  Holyeroes  Branch  National  Land  League,  do  look  vym 

(a)  Reported  by  Cm.  R.  Room,  Esq.,  Barrister-et-Law. 
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all  parties  who  propose  for,  or  take  grass  on  the  farm  belonging  to  Miohael  Long,  of 
the  Grove,  as  traitors  to  the  country,  inasxnuoh  as  the  daughter  of  said  Mionael 
Long  is  anxious  to  oome  into  possession  of  her  father's  plaoe. 

On  the  2nd  day  of  January,  1881,  the  defendants  and  a  crowd 
of  persons  came  to  the  farm  on  horseback,  wearing  green  sashes. 
Two  bands  of  music  were  present,  and  marched  round  the  fields 
which  formed  the  said  farm,  and  alternately  drummed  while  the 
mob  cheered.  About  four  o'clock  in  the  evening,  as  the  mob 
passed  Farney  Castle  (the  residence  of  the  widow  of  Major 
Armstrong,  the  former  landlord  of  the  farm,  and  at  present  in* 
possession  thereof),  they  continued  drumming,  baaing  (sic), 
shouting,  hooting,  and  cheering.  The  mob,  consisting  of  some 
hundreds  of  persons,  formed  a  semicircle  round  the  house, 
and  continued  their  riotous  behaviour.  The  defendants  were 
subsequently  committed  for  trial  on  a  charge  of  riot,  bail  being 
refused. 

H.  Lover,  for  the  defendants. — In  this  case  there  is  no  doubt 
that  substantial  bail  will  be  forthcoming.  There  is  no  doubt  that 
the  defendants  will  appear  to  stand  their  trial.  In  the  case  of  a 
bailable  misdemeanour,  bail,  if  otherwise  sufficient,  ought  not  to 
be  refused  on  account  of  the  personal  character  or  opinions  of  the 
parties  proposed  :  (Beg.  v.  Badger,  4  Q.  B.  468.) 

Ryan,  Q.C.  (with  him  Naish,  Q.O.),  for  the  Crown,  relied  on 
Reg.  v.  M'Cormick  (17  Ir.  C.  L.  414),  where  it  was  held  that 
where  the  depositions  make  out  &  prima  facie  case  of  felony  against 
the  prisoners,  and  show  a  state  of  things  which  indicates  that  the 
prisoners  enjoy  a  large  amount  of  sympathy  and  support  from 
the  public,  the  Court  will  not  be  influenced  on  an  application  to 
admit  to  bail,  by  the  fact  that  the  prisoners  are  able  and  ready  to 
procure  bail.  That  was  a  case  against  defendants  who  were 
members  of  the  Belfast  Ship  Carpenters'  Organisation,  a  far 
smaller  and  less  influential  one  than  the  present  association  of  the 
Land  League.  They  relied  on  R.  v.  Gallagher  (7  Ir.  C.  L.  R. 
19;  R.  v.  M'Oartie,  11  Ir.  C.  L.  R.  188;  Reg.  v.  Oardm,  6 
CoxC.  C.  484). 

May,  C.J. — I  for  one  am  of  opinion  that  the  application  to 
admit  these  prisoners  to  bail  ought  to  be  refused.  In  cases  of 
this  nature  two  matters  are  in  general  material  to  be  considered. 
One  is  the  cogency  of  the  evidence  against  the  accused,  another 
is  the  gravity  of  the  offence  charged,  and  from  these  two  elements 
the  probability  or  improbability  of  the  traversers  appearing  to 
take  their  trial  may  be  deduced,  the  more  cogent  the  evidence, 
the  more  serious  the  consequences  of  conviction,  the  greater  the 
probability  that  they  may  not  appear  to  take  their  trial.  With 
regard  also  to  the  dependence  to  be  placed  on  the  taking  bail  as 
ensuring  the  appearance  of  the  accused,  cases  have  been  referred  to 
which  afford  guidance  to  the  court.  Where  the  offence  charged 
has  appeared  to  be  the  result  of  a  widespread  organisation  or  con- 
spiracy and  it  appears  probable  that  if  the  securities  given  should 
be  forfeited,  the  bail  would  be  indemnified  out  of  funds  sub- 
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Has.      scribed  by  the  body  of  which  the  traversers  are  members,  the 
&I^mr    Court  has  regarded  security  by  bail  unreliable,  and  therefore 
Bonn     refused  to  admit  the  traversers  to  bail.    It  appeared  that  some 
ahd  others,  thirty  years  ago  a  man  named  Long  was  in  possession  of  a  farm, 
and  under  circumstances  of  considerable  consideration  shown  to 

  him  by  his  landlord,  Major  Armstrong,  this  farm  was  given  up, 

fty™1  of  and  was  made  part  of  the  demesne  of  that  gentleman.  There  was 
]Smtmo!r!  no^n8  more  about  it  for  thirty  years,  and  then  a  body  calling 
themselves  the  Land  League  at  Holycross,  passed  a  resolution 
that  any  person  who  took  grass  from  that  lana  should  be  deemed 
a  traitor  to  his  country— and  for  what  reason  ?  Because  "  the 
daughter  of  the  former  tenant  was  anxious  to  obtain  possession." 
At  the  meeting  which  passed  that  resolution  Mr.  Stephen  Butter, 
one  of  the  defendants,  presided.  It  was  passed  on  the  31st 
day  of  December,  and  posted  in  the  neighbourhood,  and  two 
days  afterwards  simultaneously  from  various  parts  of  the  country 
bodies  of  men  assembled,  some  of  them  on  horseback  and  others 
on  foot,  accompanied  with  bands  of  music,  and  made  their  way 
forcibly  into  the  demesne  of  Mrs.  Armstrong,  the  widow  of  the 
former  landlord  of  the  farm.  They  then  proceeded  to  the 
mansion,  which  was  surrounded  by.  this  riotous  mob,  violence 
being  prevented  by  the  police  who  were  present.  What  was 
the  object  of  this  proceeding  ?  Manifestly  to  strike  terror  into 
the  mind  of  this  lady,  and  to  induce  her  to  restore  this  piece 
of  property  to  the  daughter  of  the  former  tenant.  It  appears  to 
me  that  an  assemblage  like  this  comes  within  the  meaning  and 
actual  language  of  the  Whiteboy  Acts,  and  if  it  does  it  involves 
very  serious  consequences.  Again,  the  evidence  appears  to  be 
singularly  cogent.  Every  one  of  the  defendants  were  identified 
as  having  taken  part  in  the  riot.  It  also  appears  that  the  whole 
of  this  transaction  was  the  result  of  an  extensive  and  widespread 
conspiracy.  We  cannot  shut  our  eyes  to  the  fact  that  there  is 
in  the  country  a  body  called  the  Land  League,  having  under 
its  control  very  large  funds,  and  acting  in  concert  in  order  to 
obtain  certain  objects.  In  this  case,  the  local  magistrates,  in 
the  exercise  of  their  discretion,  have  refused  bail.  I  do  not  say 
that  that  discretion  should  never  be  interfered  with ;  as  a  matter 
of  fact  it  often  is,  but  under  all  the  circumstances  of  the  present 
case,  and  having  regard  also  to  the  suggested  possibility  that  the 
traversers  might  use  their  influence  with  the  jurors,  and  perhaps 
also  with  the  witnesses,  if  they  were  at  large,  I  think  the  safer 
course  and  sounder  conclusion  is  not  to  admit  these  traversers 
to  bail. 

Fitzgerald,  J. — I  cannot  help  concurring  with  the  Lord  Chief 
Justice  that  this  motion  should  be  refused.  There  is  no 
difference  of  opinion  between  the  members  of  the  Court  as  to  the 
principles  which  ought  to  regulate  them  in  regard  to  it.  As  to 
the  enormity  of  the  offence  charged  in  the  present  case  there  can 
bfc  no  question,  especially  as  regarded  the  person  called  "  Stephen 
Butler,  Esq."    The  resolution  which  has  been  read  was  one 
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emanating  from  a  meeting  of  the  Land  League,  and  it  proclaimed  &n- 
to  the  world  as  traitors  to  their  country  all  persons  who  would  stefhbw 
propose  for  or  take  a  grass  farm  belonging  to  Michael  Long.  bdtlbb 
They  were  proclaimed  as  traitors  to  their  country.    We  have  ±*»  othhbs. 
already  held  in  this  court,  and  proclaimed  to  the  public  at  large,  JjjjjjJ 

that  Mr.  Stephen  Butler,  and  all  those  who  combined  with  him   " 

at  that  meeting  to  pass  that  resolution,  were,  irrespective  of  Refusal 
anything  that  took  place  afterwards,  guilty  of  a  grave  misde-  ^m^iww 
meanour  at  common  law.  It  represented  a  combination  to  injure 
third  parties,  namely,  this  Mrs.  Armstrong.  Upon  that  resolu- 
tion there  is  no  question,  and  when  we  look  back  to  see  why  the 
parties  who  interfered  with  this  farm  were  to  be  regarded  as 
traitors  to  their  country,  the  facts  presented  are  such  that  I  think 
the  Lord  Chief  Justice  was  quite  correct  in  saying  that  he  was 
surprised  to  find  them  even  in  Ireland,  and  certainly  it  was  a 
state  of  faots  which  would  not  be  equalled  in  any  part  of  the 
civilised  world  save  Ireland,  if  Ireland  is  at  present  to  be  called 
civilised.  A  farm  had  been  in  possession  of  Major  and  Mrs. 
Armstrong  for  thirty-one  years,  and  while  the  case  was  going  on, 
I  was  going  to  ask  Mr.  Lover  whether  there  was  any  Statute  of 
Limitations  in  relation  to  this  matter.  All  the  actors  were  dead 
and  gone  save  the  bailiff,  who  was  able  to  tell  the  circumstances ; 
and  yet  "  Stephen  Butler,  Esq.,"  and  those  who  acted  with  him, 
said  that  any  one  would  be  a  traitor  to  his  country  who  would 
take  the  farm,  and  the  reason  given  was  that  a  descendant  of  the 
tenant  was  in  existence  who  wished  to  be  restored  to  it.  The 
facts  as  disclosed  in  the  depositions  showed  a  state  of  things 
calculated  to  strike  a  far  heavier  blow  at  the  peace  and  prosperity 
of  the  country  than  anything  that  occurred  in  the  Belfast 
Carpenters'  case.  In  that  case  two  riotous  bodies  assailed  each 
other,  and  fought  it  out.  In  the  present  case  the  action  of  the 
defendants  struck  at  all  property  and  all  society.  There  is  no 
doubt  that  supposing  what  was  stated  in  the  informations  to  be 
proved,  and  that  the  jury  believed  the  witnesses,  and  that  the 
facts  were  not  explained,  the  case  is  such  as  would  warrant  a 
common  jury  in  finding  a  verdict  of  guilty.  There  is  no  doubt 
that  the  offence  is  one  coming  within  the  meaning  of  the  White- 
boy  Acts.  There  only  remains  the  further  proposition,  is  there 
danger  that  if  these  parties  should  be  released  they  would  not 
appear  to  take  their  trial.  I  adopt  the  principle  laid  down  in  the 
Belfast  case,  which  a  fortiori  applies  to  the  present.  In  the 
Belfast  case  the  combination  was  local  only ;  but  yet  it  was  said 
that  if  it  was  thought  worth  while  local  combination  would  easily 
provide  the  necessary  amount  to  indemnify  the  persons  giving 
bail.  The  present  case  is  much  stronger,  for  it  is  not  merely  a 
local  organisation,  but  an  organisation  throughout  the  entire 
country,  and  with  an  offence  of  this  enormous  character,  if  it 
should  be  thought  necessary  that  the  parties  should  not  appear, 
no  matter  what  might  be  the  amount  of  the  bail  imposed,  it 
would  be  subscribed  for.   I  therefore  oome  to  the  conclusion 
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that  the  magistrates  have  exercised  a  wise  discretion  in  refusing 
St^ek  baU' 

Butler        O'Brien,  J.  dissented  on  the  ground  of  there  being  no 
ahd  others,  reasonable  doubt  that  the  defendants  would  appear  to  take  their 
trial  if  bail  were  accepted. 

BefUsalof 
bcnlm  mu- 


HIGH   COURT   OP  JUSTICE. 
Sittings  at  Westminster. 
December  7  and  8,  1880. 
(Before  Lord  Selbobne,  L.C.,  Baggaliay,  and  Brett,  L.JJ.) 
Mullins  v.  The  Treasurer  of  the  County  of  Surrey,  (a) 

APPEAL  FROM  THE  QOEEN's  BENCH  DIVISION. 

Conveyance  of  prisoners  to  prison — Liability  for  expense — Prison 
Act,  1877  (40  %  41  Vict.  c.  21),  ss.  4,  57. 

By  the  Prison  Act,  1877  (40  8f  41  Vict.  c.  21),  s.  4,  "All  expenses 
incurred  in  respect  of  the  maintenance  of  prisons  to  which  this 
Act  applies,  arid  of  the  prisoners  therein,  shall  be  defrayed  out 
of  moneys  provided  by  Parliament" 

By  sect.  57,  "  The  maintenance  of  a  prisoner  includes  all  such 
necessary  expenses  incurred  in  respect  of  a  prisoner  for  food, 
clothing,  custody,  safe  conduct,  and  removal  from  one  place  of 
confinement  to  another,  or  otherwise,  from  the  period  of  his 
committal  to  prison  until  his  death  or  discharge  from  prison, 
as  would,  if  this  Act  had  not  passed,  have  been  payable  by  a 
prison  authority." 

The  plaintiff,  a  police  constable,  obtained  from  a  justice  an  order 
upon  the  defendant  under  27  Geo.  2,  c.  8,  s.  1,  and  11  12 
Vict.  c.  42,  s.  26,  for  the  expenses  of  conveying  two  prisoners, 
one  summarily  convicted,  and  the  other  committed  for  trial,  from 
the  police  office  to  the  prison.  TJie  defendant  refused  payment, 
on  the  ground  that  these  expenses  must  be  defrayed  by  the 
Treasury  under  the  Prison  Act,  1877. 

Held,  upon  a  special  case  stated  in  an  action  to  recover  these 
expenses,  that  the  defendant's  contention  was  correct,  and  that 
therefore  the  plaintiff  was  not  entitled  to  recover. 

Judgment  of  the  Queen's  Bench  Division  reversed. 

THIS  was  an  appeal  from  a  decision  of  the  Queen's  Bench 
Division,  upon  a  special  case  stated  under  Order  XXXIV., 

r.  1. 

(a)  Reported  by  P.  B.  HuiCHnrs,  Esq.,  Barriiter-at-Law. 
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The  facts  of  the  case  and  decision  of  the  court  below  are  fully  Muluns 
set  out  in  the  report  of  the  case  in  the  Q.  B.  Div.   See  ante,  p.  418.  TBBiJj0BBE 

The  provisions  of  sects.  4  and  57  of  the  Prison  Act,  1877,  on  of  the  County 
which  the  case  was  decided,  are  set  out  in  the  head-note.  of  Sohrey. 

The  Solicitor-General  (Sir  F.  Herschell)  (R  Clarke,  Q.C.  and 
E.  Baggallay  with  him)  for  the  defendant. — The  liability  sought 
to  be  imposed  on  the  defendant  is  transferred  to  the  Secretary  of  Costa  of 
State  by  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  s.  4.  The 
words  " any  person  committed  to  prison "  in  sect.  57  are  not  to^L 
confined  to  persons  who  have  actually  been  received  into  the 
prison,  as  Lush,  J.  decided,  but  include  all  persons  who  have 
been  either  committed  to  prison  or  committed  for  trial,  from  the 
moment  of  the  committal  by  the  magistrate  in  each  case.  That 
moment  is  "  the  period  of  his  committal  to  prison  "  within  the 
meaning  of  sect.  57.  The  words  "  as  would  if  this  Act  had  not 
passed  have  been  payable  by  a  prison  authority  "  in  that  section 
are  meant  to  include  such  expenses  as  would  have  been  payable 
out  of  the  fund  administered  by  the  prison  authorities,  that  is, 
the  rates,  and  these  expenses  would  have  been  so  payable, 
because,  although  the  treasurer  was  the  person  who  was  to  pay 
in  the  first  instance,  the  expenses  would  have  been  allowed  in  his 
accounts.  Unless  this  is  the  correct  view,  the  proviso  at  the  end 
of  sect.  57  is  meaningless.  Reg.  v.  Mews  (43  L.  T.  Rep.  N.  S. 
403  ;  L.  Rep.  6  Q.  B.  Div.  47)  is  no  authority  against  the 
defendant  in  the  present  case. 

Sir  H.  8.  Oiffard,  Q.C.  {Poland  with  him)  for  the  plaintiff.— 
These  are  not  such  expenses  as  would  have  been  payable  by  a 
prison  authority  within  the  meaning  of  sect.  57.  The  payments 
made  by  the  treasurer  under  27  Geo.  2,  c.  3,  and  11  &  12  Vict, 
c.  42,  cannot  be  said  to  have  been  allowed  by  the  justices  in 
quarter  sessions,  so  as  to  bring  them  within  the  words  above 
referred  to,  even  assuming  that  the  justices  were  the  prison 
authority.  But  the  words  "  prison  authority"  occur  for  the  first 
time  in  the  Prison  Act,  1865  (28  &  29  Vict.  c.  126),  and  therefore, 
when  the  previous  Acts  were  passed,  there  was  no  "prison 
authority A  person  is  not  "  committed  to  prison  "  within  the 
meaning  of  sect.  57  until  he  is  actually  in  prison;  and  therefore 
the  persons  in  respect  of  whom  these  expenses  were  incurred 
were  not  "  prisoners  "  within  the  Act,  and  sect.  4  does  not  apply. 
The  proviso  at  the  end  of  sect.  57  may  have  been  inserted  from 
excess  of  caution. 

E.  Baggallay  replied. 

Lord  Selbobnb,  L.C. — The  Divisional  Court  from  which  this 
appeal  is  brought  evidently  felt  considerable  difficulty  in  dealing 
with  the  question.  Lush,  J.,  for  whose  opinion  I  need  not  say  we 
have  on  all  occasions  the  highest  respect,  expressly  said  so.  But, 
independently  of  that,  it  is  quite  obvious  that  the  learned  Judges 
must  have  felt  very  serious  difficulty  from  the  frank  admissions 
which  they  made  in  their  judgment  that  the  conclusion  they  came 
to  is  unsatisfactory,  because,  as  Lush,  J.  says,  the  result  of  his 
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Mulldcb    conclusion  is,  that  the  proviso  at  the  end  of  sect.  57  of  the  Act  of 
TRBj^DHra  1877  must  be  rejected  altogether;  and  that  is  also  repeated  by 
oar thb County  Manisty,  J.:  "I  think  we  must  reject  the  proviso;  this  is  no 
of  Subset,    doubt  a  strong  thing  to  do,  but  it  constitutes  the  only  difficulty 
^jjjjj      which  I  feel  in  the  case."    With  great  deference  to  both  the 

 '      learned  Judges,  I  am  by  no  means  satisfied  that,  if  there  had  been 

Cost*  of  uo  proviso,  I  should  have  come  to  a  different  conclusion  from  that 
a*  w^°^  I  acta^y  arrive,  which  is  in  favour  of  the  appeal.  But, 
togaoL  at  all  events,  this  is  clear,  that,  if  we  can  avoid  rejecting  the 
proviso  by  a  construction  which  the  words  can  properly  bear,  we 
ought  to  do  so,  so  as  to  give  effect  to  the  proviso  as  well  as  every 
other  part  of  the  enactment.  Now,  I  observe — and  that  increases 
one's  impression  of  the  difficulty  which  they  felt — that  the  two 
learned  judges  did  not  proceed  upon  the  same  grounds.  Lush,  J. 
bases  his  construction  of  the  Act  of  1877  upon  the  meaning  which 
he  thinks  ought  to  be  attributed  to  the  words  "  person  committed 
to  prison,"  or,  rather,  to  the  word  "  committed  "  in  that  context 
in  sect.  57.  That  appears  to  be  the  whole  foundation  of  his 
judgment.  On  the  other  hand,  Manisty,  J.  founds  his  judgment 
principally  on  the  words  "  as  would  as  if  this  Aot  had  not  passed 
nave  been  payable  by  a  prison  authority,"  and  in  the  construction 
of  those  words  apparently  relies  very  much  upon  the  inapplicability 
of  the  construction  which  he  did  not  adopt  to  the  county  of 
Middlesex.  Now,  to  deal  with  those  different  grounds  of  judgment 
separately,  I  will  first  endeavour  to  follow  Lush,  J.  in  answering 
the  question,  what  is  the  meaning  of  the  word  "  committed"  in 
the  definition  of  a  prisoner  as  a  "person  committed  to  prison" 
in  sect.  57  ?  The  learned  judge  says  :  "  I  think  it  is  clear,  looking 
to  the  words  of  sect.  4,  which  throws  the  maintenance  of  prisons 
and  of  the  'prisoners  therein'  on  the  Secretary  of  State,  that 
'  committed 3  must  mean  actually  in  the  prison."  I  confess  I 
cannot  adopt  that  conclusion.  But  for  the  word  rt  therein  "  in 
sect.  4, 1  should  have  thought  it  quite  clear,  both  from  the  natural 
and  popnlar  use  of  the  words  committed  to  prison,"  which 
ought  not  to  be  departed  from  without  reason,  and  also  from  the 
manner  in  which  they  have  been  used  by  the  Legislature  in  other 
Acts  in  pari  materia,  that  they  refer  to  the  authority  given  by 
the  magistrates  for  the  person  being  in  prison.  It  appears  to  me 
to  be  clear  that  this  is  the  sense  in  which  corresponding  language 
is  used  in  Jervis's  Act,  1848  (11  &  12  Vict.  c.  42),  in  sects.  25  and 
26  of  which  power  is  given  to  justices,  by  a  warrant  in  a  certain 
form,  to  commit  any  person  accused  to  the  common  gaol  or  house 
of  correction  for  the  purpose  of  being  there  safely  kept  until  he 
shall  be  delivered  by  due  course  of  law.  The  verb  "  commit " 
there  expresses  the  act  of  the  justices,  and  must  not  therefore,  as 
I  apprehend,  be  read  as  being  actually  received  into  prison.  Then 
the  forms  which  are  referred  to  in  those  clauses  distinctly  show 
that  the  same  thing  is  meant,  because  the  act  of  the  justioes 
addressed  to  the  constable  and  keeper  of  the  prison  in  form  T.  1 
is  called  the  warrant  of  commitment,  and  in  form  this  is  an  order 
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to  take  the  person  accused  and  him  safely  convey  to  the  prison  Motjjhb 
and  there  deliver  him,  and  to  the  keeper  to  receive  him.    Then  trkabubbr 
there  is  the  gaoler's  receipt  for  the  prisoner,  and  the  justice's  order  ofthk  County 
thereon  for  payment  of  the  constable's  expenses  in  executing  the  0F  SpBRBT- 
commitment.    The  commitment  is  a  thing,  therefore,  executed  i880. 

by  the  constable,  whose  duty,  of  course,  ceases  when  the  man  gets   

into  the  prison,  and,  amongst  the  expenses  that  are  allowed,  one  CosU  °f 
is  for  the  subsistence  of  the  prisoner  while  in  custody ;  that  means 
in  the  constable's  custody  after  commitment.  Therefore  nothing  to  gaoL 
can  be  more  clear  than  that  the  word  "  commitment "  in  that 
statute,  which  is  the  general  statute  antecedent  to  that  of  1877, 
means  the  act  of  the  justices  in  ordering  the  commitment.  On 
what  ground  are  we  to  depart  from  that  sense,  and  adopt  the  time 
of  actual  imprisonment  under  an  order  of  commitment  in  this 
particular  case  ?  As  far  as  I  can  see,  the  learned  judge  proceeded 
only  on  this  ground,  that  the  word  "therein"  occurs  in  the4th  section 
"  on  and  after  the  commencement  of  this  Act  all  the  expenses  in- 
curred in  respect  to  the  maintenance  of  prisons  to  which  this  Act 
applies,  and  of  the  prisoners  therein,  shall  be  defrayed  out  of  moneys 
provided  by  Parliament."  With  great  deference  to  the  learned 
judge,  it  does  not  seem  that  the  word  "  therein "  has  at  all  the 
meaning  which  he  has  ascribed  to  it.  Its  meaning  is  the  main- 
tenance of  prisoners  who  are  imprisoned  in  the  prisons  to  which 
this  Act  applies.  I  grant,  therefore,  that,  if  you  cannot  show  the 
man  to  have  been  a  prisoner  in  any  such  prison,  he  is  not 
a  person  whose  maintenance  is  provided  for ;  but,  when  you  turn 
to  the  57th  section,  and  take  it  in  connection  with  the  28th 
section,  it  seems  perfectly  clear  that  the  maintenance  of  a  prisoner 
includes  expenses  incurred,  not  only  while  he  was  in  prison,  but 
when  he  was  on  his  way  to  prison,  and  includes  as  much  those 
incurred  under  the  original  order  of  commitment,  before  he  came 
into  prison  at  all,  as  those  which  may  be  incurred  afterwards  in 
removing  him  from  one  prison  to  another.  The  28th  section,  to 
which  Mr.  Baggallay  referred  us  in  reply,  says,  "  a  prisoner  shall 
be  deemed  to  be  in  legal  custody  whenever  he  is  being  taken  to  or 
from,  or  whenever  he  is  confined  in,  any  prison  in  which  he  may  be 
lawfully  confined."  He  is  not  in  prison  de  facto  until  he  gets 
into  prison;  but  for  the  purposes  of  the  Act,  and  of  the 
custody  which  the  Act  speaks  of,  he  is  equally  a  prisoner, 
deemed  to  be  in  legal  custody,  on  his  way  to  prison;  and  sect.  57 
expressly  says  that  the  maintenance  of  the  prisoner,  which 
must  refer  to  those  words  as  they  are  found  in  sect.  4, 
includes  all  necessary  expenses — I  omit  the  word  "  such  "  for  the 
present ;  I  will  refer  to  it  afterwards — "  incurred  in  respect  of  a 
prisoner  for  {inter  alia)  custody,  safe  conduct  and  removal  from 
one  place  of  confinement  to  another,  or  otherwise,  from  the 
period  of  his  committal  to  prison  until  his  death  or  discharge 
from  prison."  It  strikes  me,  taking  the  words  of  the  former  Aot 
(11  &  12  Vict.  c.  42)  with  sect.  28  of  this  Act,  that  the  man  who 
has  beoome  a  prisoner  by  being  received  into  prison  is  to  have 
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Muluxs    his  maintenance  provided  for  in  the  sense  of  covering  all  the 
Tmasumb  exPenseB  before  and  afterwards  according  to  that  definition.  I 
of  th*  County  therefore  am  nnable  to  accede  to  the  interpretation  of  the  word 
of  Subbmt.  "  committed/'  which  was  the  foundation  of  Lush,  J.'s  judgment, 
^jjj"      It  seems  to  me  not  to  be  made  necessary  by  the  use  of  the  word 

 "      "  therein  "  in  sect.  4,  and  if  not  made  necessary  by  that  word,  it 

Cots  of  is  excluded  by  the  rest  of  the  Act,  as  well  as  by  the  natural  sense 
of  the  words.  Then  we  come  to  the  ground  on  which  Manisty, 
to  gaol  J.  rested  his  judgment,  and  there  I  agree  that,  if  these  expenses 
cannot  be  brought  within  the  words  of  sect.  57,  "  such  necessary 
expenses  as  would  if  this  Act  had  not  passed  have  been  payable 
by  a  prison  authority/1  then  undoubtedly  the  appellant  must  fail. 
But  is  there  really  sufficient  ground  for  saying  that  these  expenses 
do  not  fairly  and  reasonably  come  within  those  words  ?  Now, 
these  expenses  are  the  expenses  of  conveying  the  prisoner  under 
the  warrant  of  commitment  to  the  prison,  which  had  been  pro- 
vided for  by  27  Geo.  2,  c.  8,  and  11  &  12  Vict.  c.  42,  in  this 
manner — I  have  not  the  very  words  of  the  Acts  before  me,  but  I 
think  I  state  the  substance  correctly  : — A  justice  of  the  peace,  or 
one  or  more  justices,  might  give  a  warrant  on  the  county 
treasurer  to  pay  those  expenses  to  the  constable  in  all  counties 
except  Middlesex,  and  the  county  treasurer  receiving  that  warrant 
was  bound  to  pay  them,  and  he  was  to  be  allowed  them  in  his 
accounts ;  with  regard  to  his  accounts  under  the  Acts  constituting 
that  officer  they  are  to  be  allowed  and  passed  by  the  justices,  or 
under  the  authority  of  the  justices  in  quarter  sessions  assembled. 
The  whole  matter  relates  to  that  part  of  the  duty  of  the  justices 
which  is  concerned  with  prisoners,  and  with  the  conveyance  of 
prisoners  to  prison.  De  facto  and  before  the  words  "prison 
authority  "  became  technical  under  any  statute  the  justices  were 
the  prison  authority  within  their  own  county,  and  by  the  Aot  28 
&  29  Vict.  c.  126,  they  are  expressly  made  the  prison  authority 
within  the  meaning  of  those  words,  as  used  in  that  statute,  and 
evidently  as  repeated  in  this.  As  to  all  the  other  prison  expenses 
within  the  prison,  beyond  a  doubt  the  justices  were  the  prison 
authority ;  those  expenses  were  all  paid  out  of  the  county  rate, 
the  same  fund  which  pays  these  expenses.  These  expenses  are  in 
pari  materia,  and  cannot,  I  think,  be  supposed  to  have  been 
thrown  on  the  county  rates  under  an  order  of  one  or  more  justices 
made  on  the  county  treasurer  in  any  other  view  than  as  expenses 
ejuedem  generis,  which  ought  to  be  borne  elsewhere  than  in  Mid- 
dlesex in  the  same  manner  as  prison  expenses.  Although  it  is 
true  that  the  hand  to  pay  them  is  the  hand  of  the  county 
treasurer,  he  is  not  without  warrant,  I  agree,  not  from  the  justices 
in  quarter  sessions,  but  from  one  of  the  same  body  acting  under 
a  statutory  authority  in  discharge  of  a  duty  which  belongs  to 
justices  as  such,  but  he  is  paid  by  the  county  treasurer  out  of  the 
fund,  which  is  under  the  control  of  the  Court  of  Quarter  Sessions 
and  allowed  necessarily  by  them ;  still  it  is  allowed  by  them,  and 
enters  into  his  accounts,  which  they  pass ;  and  when  in  the  57th 
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section  of  this  Act  we  have  the  words  "  payable  by  a  prison  Mullws 
authority/1  the  reasonable  interpretion  of  those  words,  I  think,  is  thbjjbubsr 
to  refer  th&n  not  to  the  hand  which  is  to  pay,  bat  to  the  person  ofthbCoumtt 
out  of  whose  fund  the  payment  is  to  be  made.  The  whole  question,   of  Subbkt. 
which  is  fairly  open  to  controversy  and  doubt,  being  whether  the 

allowance  of  those  expenses  by  the  justices  in  quarter  sessions  is   * 

an  act  done  by  them  as  the  prison  authority,  that  question  seems  Co***  °f 
to  me  to  be  one  of  considerable  refinement,  and  I  do  not  say  J^SSf 
whether  I  should  have  been  more  embarrassed  than  I  am  now  if  I  to  gaol 
had  not  found  anything  in  the  Act  to  assist  me.  But  there  is  the 
proviso,  which  proviso  says  that  the  effect  of  this  shall  not 
"  exempt  a  prisoner  from  payment  of  any  costs  or  expenses  in 
respect  of  his  conveyance  to  prison,  or  otherwise,  which  he  would 
have  been  liable  to  pay  if  this  Act  had  not  passed."  Then  when 
I  turn  to  the  Act  of  27  Geo.  2,  c.  3,  and  the  Act  of  11  &  12  Vict, 
c.  42,  which  deals  with  the  very  expenses  now  in  question,  I  find 
that  in  those  Acts  the  primary  liability  is  thrown  on  the  prisoner 
if  he  has  means ;  and  it  is  only  in  default  of  those  means  that  the 
liability  is  thrown  on  the  county  treasurer.  The  learned  judges 
below  fairly  state  that  the  effect  of  their  conclusion  is  to  render 
this  proviso  nugatory ;  but  I  think  I  see  in  that  proviso  sufficient 
light  to  satisfy  me  that  it  was  expressly  intended  under  the 
general  words  of  the  section  to  cover  these  expenses  which  those 
words  most  clearly,  as  I  think,  would  include,  unless  it  is  to  be 
held  that  they  are  not  included  because  the  justices  may  be  said 
not  necessarily  to  be  acting  as  a  prison  authority  when  they  pass 
the  treasurer's  accounts,  and  because  the  treasurer  is  not  himself 
a  prison  authority  but  the  justices  are.  The  proviso  seems  to  me 
to  remove  any  difficulty  which  might  have  been  felt  on  that 
ground.  With  regard  to  the  circumstance  that  the  county  of 
Middlesex  is  dealt  with,  I  know  not  for  what  reason,  in  an  excep- 
tional manner  by  the  Act  of  27  Geo.  2,  c.  8,  and  11  &  12  Vict.  c. 
42,  and  that  the  parish  has  to  pay  this  class  of  expenses  under 
those  Acts,  and  not  the  county  rate,  all  I  can  say  is  that,  that 
being  so,  the  county  of  Middlesex  will  not  get  the  benefit  of  this 
Act  of  1877.  Why  it  should  not  I  do  not  know,  but  it  is  clear 
that  in  the  county  of  Middlesex  these  expenses  are  not  paid  in 
any  sense  whatever  by  a  prison  authority ;  but  that  the  Act  does 
not  apply  to  the  county  of  Middlesex  can  be  no  reason  why  it 
should  not  apply  wherever  those  expenses  are  payable  by  the 
justices  in  quarter  sessions  assembled ;  and  the  proviso  is  perfectly 
sensible  if  it  applies  to  all  counties  in  England  except  the  county 
of  Middlesex.  I  think  therefore  that  this  appeal  ought  to  be 
allowed. 

Baggaliay,  L.J. — I  am  of  the  same  opinion.  Sect.  4  of  the 
Prisons  Act,  1877,  provides  for  the  payment  out  of  moneys  to  be 
provided  by  Parliament,  of  certain  expenses  incurred  in  respect 
of  prisoners  committed  to  prison.  The  words  used  in  sect.  4  are  \ 
very  general,  the  expression  there  being  "  expenses  incurred  in 
respeot  of  the  maintenance  of  prisons  to  which  this  Act  applies 
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Muxxm     but  when  we  come  to  sect.  57  of  the  same  Act  of  Parliament,  we 
t»»a^t»«>  find  what  the  word  "  maintenance "  is  to  include.     Sect.  57 
ov  thb  Comrrr  provides  that  the  word  "  maintenance  "  shall  include  "all  audi 
of  Subrbt.  necessary  expenses  incurred  in  respect  of  a  prisoner  for  food, 
clothing,  custody,  safe  conduct,  and  removal  from  one  place  of 

 *      confinement  to  another  or  otherwise/'  within  certain  limits  of 

OoiU  of  time ;  but  the  expenses  which  are  to  be  so  provided  for  out  of 
money  to  be  provided  by  Parliament  are  subject  to  two  qualifi- 
u>  gaol  cations.  The  first  qualification  is  that  they  must  have  been 
incurred  during  the  period  commencing  with  the  committal  of 
the  prisoner  toprison,  and  ending  with  his  death  or  discharge 
from  prison.  The  second  qualification  being  that  they  must  be 
such  expenses  as  would,  if  the  Act  had  not  passed,  have  been 
payable  by  a  prison  authority.  It  is  not,  in  my  opinion,  very 
material  to  consider  whether  the  expense  of  conveying  a  prisoner 
to  prison,  there  to  await  his  being  put  on  trial  for  felony,  comes 
accurately  within  an  expense  incurred  in  respect  of  his  custody, 
safe  conduct,  or  removal  from  one  place  of  confinement  to 
another.  It  would  appear  to  come  clearly  within  those  words, 
and  also  within  the  more  general  words  "  or  otherwise,"  which 
can  apply  to  other  expenses  ejusdem  generis.  I  think  therefore 
there  can  be  no  doubt  whatever  that  the  expense  of  conveying 
these  two  prisoners,  the  one  to  Westminster  and  the  other  to 
Olerkenwell,  were  expenses  in  respect  of  the  prisoner  so  com- 
mitted to  prison,  provided  the  two  qualifications  to  which  I  have 
already  referred  are  satisfied.  Then  the  first  is,  as  I  said  before, 
that  it  must  have  been  incurred  purely  between  the  period  of 
his  committal  to  prison  and  his  death  or  discharge  from  prison. 
The  learned  judges  in  the  court  below,  or  one  of  them  at  least, 
seem  to  have  been  of  opinion  that  the  committal  to  prison  was 
limited  to  the  time  when  he  was  actually  in  prison.  I  am  unable 
to  take  that  view  of  the  meaning  of  the  words.  Apart  from  any 
particular  matter  to  be  found  in  any  Act  of  Parliament  on  the 
subject,  I  should  be  disposed  to  think  that  the  order  of  com- 
mittal by  the  magistrate  under  which  the  constable  acted  in 
conveying  the  prisoner  to  a  prison  was  the  commitment  to  prison ; 
but  that  view  appears  to  be  entirely  borne  out  by  the  25th  and 
26th  sections  of  Sir  John  Jervis's  Act  (11  &  12  Vict.  c.  42),  and 
the  schedules  to  that  Act,  for  we  there  have  in  the  25th  section,  as 
has  been  already  pointed  out  by  the  Lord  Chancellor,  the  warrant 
referred  to  as  that  which  commits,  or  the  act  of  the  magistrate 
described  when  he  uses  his  warrant  as  committing  a  prisoner  to 
prison.  That  view  is  carried  forward  in  the  26th  section,  and 
when  we  turn  to  the  form  of  the  warrant  of  committal,  and  of 
the  receipt  given  by  the  gaoler  on  the  reception  of  the  prisoner, 
and  to  the  certificate,  or  rather  the  order  to  the  treasurer,  for  the 
payment  of  the  expenses  incurred  by  the  constable,  we  find  that 
view  of  the  case  is  entirely  borne  out.  The  warrant  is  called 
the  warrant  of  commitment,  and  then  the  receipt  and  payment 
of  the  constable's  expenses  are  referred  to.    I  am  reading  the 
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schedule  of  the  Act.    "  Gaoler's  receipt  to  the  constable  for  the  Mullens 
prisoner,  and  justice's  order  thereon  for  payment  of  the  con-  rp^^^ 
stable's  expenses  in  executing  the  commitment:"  (Form  T.  2.)  of™  County 
Executing  the  commitment  was  simply  the  conveyance  of  the  of  Suhhiy. 
prisoner  from  the  place  at  which  he  was  committed  to  the  prison 

to  which  he  was  committed.    Then  as  regards  the  other  quali-   

fication,  they  must  be  such  expenses  as  would,  if  the  Act  had  not     Corn  of 
passed,  have  been  payable  by  the  prison  authority.    It  is  not  cony^ing 
necessary  to  refer  to  what  has  been  already  said  by  the  Lord  ^o^aoT 
Chancellor.    These  were  expenses  which  were-  substantially 
payable  by  the  justices  in  quarter  sessions,  who  by  another  Act 
of  Parliament  are  made  in  terms  that  which  they  previously 
were,  the  prison  authority,  and  they  have  been  always  paid  by 
them.    No  doubt  the  order  is  made  by  an  individual  magistrate, 
or  two  or  more  justices,  upon  the  treasurer  to  pay  it,  and  the 
Act  of  Parliament  requires  that  when  that  money  has  been  paid 
by  the  treasurer  it  shall  be  allowed  by  the  quarter  sessions  out  of 
the  county  rate,  the  same  rate  which  did  bear  all  the  other  prison 
expenses.    For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  allowed. 

Brett,  L.J. — If  I  could  put  my  opinion  forward  in  a  different 
form  to  that  in  which  the  Lord  Chancellor  has  expressed  his 
judgment,  I  should  think  it  only  respectful  to  the  learned  Judges 
below  to  do  so,  but  I  cannot.  I  agree  with  every  step  of  the 
reasoning  that  has  been  expressed  by  the  Lord  Chancellor,  and 
with  the  form  in  which  every  step  has  been  expressed. 

Judgment  reversed. 

Solicitors  for  plaintiff,  Hare  and  Fell,  for  the  Treasury 
solicitor. 

Solicitor  for  defendant,  F.  F.  Smallpeice. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday,  March  5,  1881. 

(Before  Lord  Coleridge,  C.J.,  and  Lindley,  Lopes,  Hawkins, 
and  Bowen,  JJ.) 

Reg.  v.  Willshire.  (a) 

Bigamy — Proof  of  former  marriage  —  Long  absence  of  wife- 
Presumption  of  continuance  of  her  life  —  Presumption  of 
prisoner's  innocence  — -  Conflicting  presumptions — Effect  of  for 
jury. 

In  1864  prisoner  married  E.    In  1868  prisoner  was  indicted  a/nd 
(a)  Reported  by  John  Thompson,  Esq.,  Bfjnfcter-*t-Law. 
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convicted  for  marrying  A.,  B.,  his  wife,  being  then  alive.  In 
1879  prisoner  married  B.,  and  in  1880  he  married  O. 
Prisoner  was  indicted  for  marrying  C.  in  1880,  his  wife  B.  alleged 
188L         to  be  then  alive,  and  upon  the  trial  the  prisoner  proved  by  a 

n.   witness  and  the  production  of  the  record,  that  in  1868  his  first 

SSHLcf     wife  B.  was  then  alive.    The  judge  at  the  trial  ruled  Oat  this 
mfihdmg      was  no  evidence  that  B.  was  alive  in  1879  when  the  prisoner 
aKM*  ,       married  B.,  and  that  the  prisoner  was  bound  to  show  that  K 
was  alive  in  1879  to  entitle  him  to  an  acquittal. 
Held,  that  the  question  was  one  for  the  jury  whether  R  was  alive 
or  dead  in  1879,  at  the  time  of  the  last  marriage  ;  and  that  the 
conflicting  presumptions  of  the  continuance  of  the  life  of  R.  after 
1868,  there  being  no  evidence  to  the  contrary,  and  of  the  prisoner 
being  innocent  and  free  to  contract  the  marriage  in  1879,  were 
evidence  for  the  jury  to  consider  in  determining  the  question- 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Common 
Sergeant  of  the  City  of  London. 
The  prisoner  was  tried  before  me  at  the  Session  of  the  Central 
Criminal  Court  held  on  the  31st  day  of  January  last. 

The  indictment  charged  that  he  married  Charlotte  Georgina 
Layers  on  the  7th  day  of  September,  1879,  and  that  he  feloniously 
married  Edith  Maria  Miller  on  the  23rd  day  of  September,  1880, 
his  wife  Charlotte  Greorgina  being  then  alive.  The  indictment 
also  charged  that  the  prisoner  had  been  previously  convicted 
of  felony  at  the  Central  Criminal  Court  in  the  month  of  June 
1868. 

A  marriage  between  the  prisoner  and  Charlotte  Greorgina 
Lavers  on  the  7th  day  of  September,  1879,  and  a  subsequent 
marriage  between  the  prisoner  and  Edith  Maria  Miller  on  die 
23rd  day  of  September,  1880,  were  clearly  proved.  It  was  also 
proved  that  at  the  time  of  the  prisoner's  marriage  to  Edith 
Maria  Miller  his  alleged  wife  Charlotte  Greorgina  was  alive. 

When  the  case  for  the  prosecution  was  concluded  the  prisoner's 
counsel  asked  the  counsel  for  the  prosecution  to  call  a  witness 
whose  name  appeared  on  the  indictment,  but  the  counsel  for  the 
prosecution  declined  to  call  him.  The  prisoner's  counsel  then 
himself  called  the  witness,  who  produced  a  certificate  of  the 
previous  conviction  of  the  prisoner  for  felony  in  June  1868.  The 
indictment  for  this  felony  and  caption  were  also  produced  in 
Court  by  the  proper  officer  at  the  instance  of  the  prisoner's 
counsel. 

The  indictment  was  for  bigamy,  and  alleged  that  the  prisoner 
married  Ellen  Earle  on  the  31st  day  of  March,  1864,  and 
feloniously  married  Ada  Mary  Susan  Leslie  on  the  22nd  day  of 
April,  1868,  his  wife  Ellen  Earle  being  then  alive. 

The  prisoner's  counsel  contended  that  he  had  proved  that  the 
prisoner  had  a  wife  living  in  June,  1868,  and  that  in  order  to 
convict  the  prisoner  on  the  present  indictment  it  was  incumbent 
'    on  the  prosecution  to  show  that  his  wife  was  dead  on  the  7th 


CRIMINAL  LAW  CASES. 


548 


day  of  September,  1879,  when  the  prisoner  married  Charlotte 
Georgina  Layers. 

Counsel  for  the  prosecution  contended  that,  there  being  no 
presumption  of  law  that  Ellen  Earle  was  alive  on  the  7th  day  of 
September,  1879,  when  the  prisoner  married  Charlotte  Georgina 
Layers  (the  presumption,  if  any,  after  seven  years  being,  indeed, 
the  other  way),  and  the  prima  facie  case  of  bigamy  having  been 
clearly  proved  by  the  prosecution  on  the  present  indictment,  the 
onus  was  thrown  upon  the  prisoner  of  showing  that  Ellen  Earle 
was  alive  on  the  7th  day  of  September,  1879,  when  the  prisoner 
married  Charlotte  Georgina  Lavers. 

I  held  that  the  burthen  of  proof  was  on  the  prisoner. 

No  evidence  was  offered  by  the  prisoner's  counsel  that  Ellen 
Earle  was  alive  on  the  7th  day  of  September,  1879. 

There  was  no  evidence  that  the  alleged  marriage  of  the 
prisoner  with  Ellen  Earle  was  declared  void  or  dissolved  by 
any  court  of  competent  jurisdiction.  The  prisoner  was  found 
guilty. 

He  was  then  arraigned  on  that  part  of  the  indictment  which 
charged  the  previous  conviction  of  felony  in  June,  1868,  and 
pleaded  guilty.  I  respited  judgment.  The  prisoner  remains  in 
gaol.  The  question  which  I  reserve  for  the  opinion  of  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved  is  whether  the 
prisoner  has  been  properly  convicted  of  feloniously  marrying 
Edith  Maria  Miller,  his  wife  Charlotte  Georgina  being  then 
alive. 

William  Thomas  Charley. 

Bibton  for  the  prisoner. — Upon  the  present  charge  as  laid  in 
the  indictment,  it  was  necessary  for  the  prosecution  to  prove  that 
the  prisoner's  marriage  with  C.  G.  Lavers  was  a  valid  marriage, 
and  that  she  was  alive  at  the  time  when  the  prisoner  married 
E.  M.  Miller  in  1880.  There  was  a  previous  conviction  for 
bigamy  in  1868  charged  in  the  indictment,  the  prisoner  having 
in  1868  married  A.  M.  S.  Leslie,  his  wife  Ellen  Earle  being  then 
alive,  and  evidence  of  this  was  given  upon  the  present  charge. 
[Hawkins,  J. — The  evidence  showed  that  the  prisoner  married 
Ellen  Earle  in  1864,  that  he  afterwards  contracted  marriages  in 
1868,  1879,  and  1880,  and  the  evidence  did  not  show  that  Ellen 
Earle  was  dead.  Lopes,  J. — It  appears  to  me  that  the  only  legal 
marriage  was  that  with  Ellen  Earle,  who  was  shown  to  be  alive 
in  1868,  and  that  there  was  no  evidence  that  she  was  dead.]  The 
presumption  of  law  is  in  favour  of  the  continuance  of  a  life. 
[Lopb8,  J. — In  Reg.  v.  Lumley  (11  Cox  C.  C.  274;  L.  Rep. 
1  C,  0,  E.  196),  it  was  held  that  there  was  no  presumption 
either  way,  and  that  it  was  a  question  for  the  jury  whether  the 
wife  was  living  or  dead.]  He  (counsel)  referred  to  1  Taylor  on 
Ev.  199,  and  the  cases  there  cited.  [Hawkins,  J. — Until  a  man  is 
proved  to  be  guilty  the  presumption  is  in  favour  of  his  innocence. 
If  so,  must  not  the  prisoner  be  presumed  to  have  been  innocent  of 
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Bw-  any  crime  when  he  contracted  the  marriage  in  1880.]  In  this 
WzutmBx.  case  ^e  prosecution  was  bound  to  prove  that  C.  G.  Layers  was 

  the  lawful  wife  of  the  prisoner  as  alleged  in  the  indictment,  and 

1881.      if  they  failed  to  prove  that,  the  prisoner  was  entitled  to  be 
Bigamy—   ^nitted.    The  19  Oar.  2,  c.  6,  s.  2,  fixed  the  period  of  Beven 
Emdewxof  years  for  the  duration  of  the  presumption  of  life  of  persons 
wif*b**g   beyond  the  seas  or  absenting  themselves,  upon  whose  lives 
"*      estates  depended,  in  the  absence  of  evidence  as  to  their  being 
alive.    [Lord  Coleridge,  C.J. — Need  you  contend  further  than 
this  ?   The  prisoner  is  proved  to  have  married  a  woman  in  1864, 
and  there  was  evidence  that  she  was  alive  in  1868,  and  in  order 
to  convict  upon  this  indictment  it  was  necessary  to  show  that  she 
was  dead  in  1879,  and  there  was  no  proof  of  this.]    Ellen  Earle 
was  proved  to  be  alive  in  1868,  and  in  the  absence  of  any 
evidence  to  the  contrary  the  presumption  is  that  she  was  alive  in 
1879.     The  onus  probanda  that  she  was  then  alive  was  not 
thrown  upon  the  prisoner,  as  ruled  by  the  learned  Common 
Serjeant. 

Poland  (Montagu  Williams  with  him)  for  the  prosecution.— 
The  conviction  is  right.    There  was  a  prima  facie  case  proved 
against  the  prisoner.    The  prisoner  in  1879  married  C.  G-.  Lavera 
in  facie  ecclesice,  and  that  must  be  presumed  to  have  been  a  valid 
marriage  until  there  was  evidence  given  that  it  was  not  a  valid 
marriage.    The  prisoner  must  be  taken  to  have  then  represented 
himself  as  free  to  marry.    The  presumption  therefore  arises  that, 
when  he  married  in  1879,  he  did  not  commit  a  crime.    It  was  far 
the  prisoner  to  displace  this  prima  facie  case  by  evidence,  and  it 
is  submitted  that  he  did  not  do  so  by  showing  that,  eleven  and  a 
half  years  before,  viz.,  in  1868,  he  had  a  wife  living.  [Lord 
Coleridge,  C.J. — The  learned  Common  Serjeant  ruled  that  the 
prisoner  was  bound  to  show  that  Ellen  Earle  was  alive  in  1879. 
He  did  not  leave  it  to  the  jury  to  say  whether,  upon  the  conflicting 
presumptions,  she  was  then  alive  or  dead.]    The  24  &  25  Vict, 
c.  100,  s.  57,  sanctions  the  presumption  that  seven  years'  absence 
of  a  wife,  not  known  to  be  living,  prevents  a  second  marriage 
from  being  a  bigamous  one,  should  it  turn  out  that  in  point  of 
fact  the  wife  was  living  at  the  time  of  the  second  marriage.  [Lord 
Coleridge,  C.J.  referred  to  Doe  v.  Nepean,  5  B.  &  Adol.  86.] 
The  Common  Serjeant  left  the  facts  to  the  jury,  with  the  direction 
that,  under  the  circumstances,  the  onus  of  proving  that  Ellen 
Earle  was  alive  in  1879  was  upon  the  prisoner.    In  this  case 
Ellen  Earle  had  not  been  heard  of.    [Lord  Coleridge,  C.J.— 
That  the  prosecution  did  not  show.]    The  learned  counsel  then 
referred  to  Rex  v.  Twyning  (2  B.  &  Aid.  386),  the  marginal  note 
of  which  is,  "  The  law  always  presumes  against  the  commission 
of  crime,  and  therefore  where  a  woman,  twelve  months  after  her 
first  husband  was  last  heard  of,  married  a  second  husband,  and 
had  children  by  him,  it  was  held  on  appeal  that  the  sessions  did 
right  in  prima  facie  presuming  that  the  first  husband  was  dead 
at  the  time  of  the  second  marriage,  and  that  it  was  incumbent  on 
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the  party  objecting  to  the  second  marriage  to  give  some  proof  Reo- 
that  the  first  husband  was  then  alive."  Wilmhibb. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this  conviction   

cannot  be  sustained.  The  facts  are  short,  and  it  appears  that  *88l- 
there  was  an  undoubtedly  valid  marriage  contracted  by  the  Bimm^Evi' 
prisoner  in  1864,  and  there  was  some  evidence  given  at  the  trial  dknce  <f  wife 
that  that  wife  was  alive  in  1868.  I  carefully  abstain  from  saying  bang  aHve. 
that  she  was  proved  to  be  alive  in  1868,  but  there  was  some 
evidence  of  the  presumption  that  she  was  alive  in  1868.  Then, 
in  1879,  the  prisoner  contracted  a  marriage  in  facie  ecclesice,  and 
it  is  said  that  it  is  to  be  presumed  that  that  was  a  valid  marriage. 
Now  the  prisoner  is  indicted  in  respect  of  his  marriage  in  1880, 
and  the  marriage  in  1879  is  relied  upon  to  show  that  the 
marriage  in  1880  was  illegal.  Upon  the  trial  of  the  indictment 
the  prisoner  proved  a  valid  marriage  in  1864,  and  gave  some 
evidence  of  the  presumption  that  the  woman  he  then  married 
was  alive  in  1868,  thus  setting  up  a  life  in  1868  which,  in  the 
absence  of  any  evidence  to  the  contrary,  must  be  presumed  to  be 
continuing  in  1879,  no  evidence  of  any  kind  being  given,  but  it 
being  shown  simply  that  the  woman  was  alive  in  1868.  It  is 
said  that  the  fact  of  the  marriage  in  1879  shows  either  that  the 
prisoner  must  have  stated  that  he  was  an  unmarried  man  and 
free  to  marry  then,  or  that  the  presumption  that  the  prisoner  was 
then  innocent  of  any  crime  was  sufficient  to  rebut  the  presump- 
tion of  the  continuance  of  the  life  of  the  woman  he  married  in 
1864.  I  agree  that  this  conflict  of  presumptions  was  sufficient 
to  raise  a  question  of  fact  for  the  jury  to  determine  whether  that 
woman  was  alive  in  1879,  or  whether  the  prisoner  told  a  false- 
hood when  he  was  married  in  1879,  but  the  learned  Common 
Serjeant  did  not  leave  that  question  to  the  jury.  He  ruled  that, 
besides  showing  the  existence  of  the  wife's  life  in  1868,  the  prisoner 
was  bound  to  prove  that  it  continued  till  1879.  There  is  no  such 
rule  of  law.  The  prisoner  was  not  bound  to  do  more  than  set 
up  the  life  in  1868,  which  would  be  presumed  to  continue,  and 
it  was  then  for  the  prosecution  to  show  by  evidence  that  that 
presumption  was  rebutted.  It  was  for  the  prosecution  to  deter- 
mine the  life ;  not  for  the  prisoner  to  show  its  prolongation.  I 
am  therefore  of  opinion  that  this  ruling  was  wrong,  and  that  the 
conviction  cannot  be  sustained. 

Ljndley,  J. — I  am  of  the  same  opinion.  There  appears  to 
have  been  some  evidence  both  ways  upon  the  point  whether 
Earle  was  alive  or  dead  in  1879.  The  case  turned  entirely  upon 
this  question,  but  it  was  not  left  to  the  jury.  The  conviction 
cannot  therefore  be  sustained. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  validity  of  the 
marriage  in  1879  depends  upon  the  question  whether  Ellen 
Earle  was  or  was  not  alive  in  1879.  If  she  was  alive  the  prisoner 
was  entitled  to  be  acquitted ;  if  she  was  dead  the  conviction 
is  good.  On  the  part  of  the  prisoner  it  was  proved  that  she  was 
alive  in  1868,  and  the  presumption  would.be  that  she  is  still 
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the  party  objecting  to  the  second  marriage  to  give  some  proof  Reo- 
that  the  first  husband  was  then  alive."  Wilmhibb. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this  conviction   

cannot  be  sustained.  The  facts  are  short,  and  it  appears  that  1881. 
there  was  an  undoubtedly  valid  marriage  contracted  by  the  Bigamy-Ed- 
prisoner  in  1864,  and  there  was  some  evidence  given  at  the  trial  dencecf  wife 
that  that  wife  was  alive  in  1868.  I  carefully  abstain  from  saying  b*«9 
that  she  was  proved  to  be  alive  in  1868,  but  there  was  some 
evidence  of  the  presumption  that  she  was  alive  in  1868.  Then, 
in  1879,  the  prisoner  contracted  a  marriage  in  facie  ecclesice,  and 
it  is  said  that  it  is  to  be  presumed  that  that  was  a  valid  marriage. 
Now  the  prisoner  is  indicted  in  respect  of  his  marriage  in  1880, 
and  the  marriage  in  1879  is  relied  upon  to  show  that  the 
marriage  in  1880  was  illegal.  Upon  the  trial  of  the  indictment 
the  prisoner  proved  a  valid  marriage  in  1864,  and  gave  some 
evidence  of  the  presumption  that  the  woman  he  then  married 
was  alive  in  1868,  thus  setting  up  a  life  in  1868  which,  in  the 
absence  of  any  evidence  to  the  contrary,  must  be  presumed  to  be 
continuing  in  1879,  no  evidence  of  any  kind  being  given,  but  it 
being  shown  simply  that  the  woman  was  alive  in  1868.  It  is 
said  that  the  fact  of  the  marriage  in  1879  shows  either  that  the 
prisoner  must  have  stated  that  he  was  an  unmarried  man  and 
free  to  marry  then,  or  that  the  presumption  that  the  prisoner  was 
then  innocent  of  any  crime  was  sufficient  to  rebut  the  presump- 
tion of  the  continuance  of  the  life  of  the  woman  he  married  in 
1864.  I  agree  that  this  conflict  of  presumptions  was  sufficient 
to  raise  a  question  of  fact  for  the  jury  to  determine  whether  that 
woman  was  alive  in  1879,  or  whether  the  prisoner  told  a  false- 
hood when  he  was  married  in  1879,  but  the  learned  Common 
Serjeant  did  not  leave  that  question  to  the  jury.  He  ruled  that, 
besides  showing  the  existence  of  the  wife's  life  in  1868,  the  prisoner 
was  bound  to  prove  that  it  continued  till  1879.  There  is  no  such 
rule  of  law.  The  prisoner  was  not  bound  to  do  more  than  set 
up  the  life  in  1868,  which  would  be  presumed  to  continue,  and 
it  was  then  for  the  prosecution  to  show  by  evidence  that  that 
presumption  was  rebutted.  It  was  for  the  prosecution  to  deter- 
mine the  life ;  not  for  the  prisoner  to  show  its  prolongation.  I 
am  therefore  of  opinion  that  this  ruling  was  wrong,  and  that  the 
conviction  cannot  be  sustained. 

Lindley,  J. — I  am  of  the  same  opinion.  There  appears  to 
have  been  some  evidence  both  ways  upon  the  point  whether 
Earle  was  alive  or  dead  in  1879.  The  case  turned  entirely  upon 
this  question,  but  it  was  not  left  to  the  jury.  The  conviction 
cannot  therefore  be  sustained. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  validity  of  the 
marriage  in  1879  depends  upon  the  question  whether  Ellen 
Earle  was  or  was  not  alive  in  1879.  If  she  was  alive  the  prisoner 
was  entitled  to  be  acquitted ;  if  she  was  dead  the  conviction 
is  good.  On  the  part  of  the  prisoner  it  was  proved  that  she  was 
alive  in  1868,  and  the  presumption  would.be  that  she  is  still 
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Bm.  living.  The  only  evidence  to  the  contrary  is  the  fact  that  the 
Wiixsiiibb.  P™oner  presented  himself  in  1879  to  be  married  to  C.  G. 

  Lavers,  and  it  is  said  that  he  must  be  presumed  to  have  repre- 

1881.  sented  that  he  was  then  able  to  be  married  to  her  according  to 
toamv^Evi-  ^AW'  ra*se<*  a  question  of  fact  for  the  jury,  but  it  was  not 

4e»c*tfwift  left  to  them,  and  the  learned  Common  Serjeant  directed  that  the 
being  aUre,  prisoner  was  bound  to  do  more,  and  show  that  Ellen  Earle  was 
alive  in  1879.     In  this  he  was  wrong,  and  therefore  the 
conviction  must  be  quashed. 

Lopes,  J. — I  am  of  the  same  opinion.    The  essential  question 
upon  which  this  case  depends  is  whether  Ellen  Earle  was  alive 
or  dead  in  1879.    I  think  there  was  evidence  both  ways, 
which  ought  to  have  been  left  to  the  jury,  but  it  was  not. 
Bowen,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 


HOUSE    OF  LORDS. 
March  10  and  11,  1881. 
(Before  the  Lord  Chancellor  (Selborne),  Lords  Blackburn  and 

WAT60N.) 

Castro,  alias  Orton,  v.  The  Queen,  (a) 

ON  APPEAL  PROM  THE  COURT  OP    APPEAL  IN  ENGLAND. 

Perjury  —  Separate  counts  charging  separate  misdemeanours  — 
Consecutive  sentences — Sufficiency  of  indictment — Stat.  2  Oeo.  2, 
c.  25,  s.  2—14  £  15  Vict.  c.  100,  s.  24. 

The  appellant  was  indicted  for  perjury  ;  the  indictment  contained 
two  counts,  tlie  first  alleging  perjury  committed  on  the  trial  of 
an  action  of  ejectment  in  1871,  the  second  alleging  perjury 
committed  in  proceedings  in  Chancery  in  1868.  The  assign- 
ments of  perjury  in  the  two  counts  were  not  identical,  but  the 
object  of  the  proceedings  in  1868  and  in  1871  was  the  same, 
namely,  to  establish  the  appellant's  right  to  certain  landed 
estates.  The  jury  found  a  general  verdict  of  guilty  upon  both 
counts  of  the  indictment,  and  the  appellant  was  thereupon 
sentenced  to  seven  years  penal  servitude  upon  each  count,  the 
second  term  to  commence  upon  the  expiration  of  the  first  term. 

Held  (affirming  the  judgment  of  the  court  below),  that  such  a 
sentence  might  be  lawfully  passed,  although  the  statute  2  Geo.  2, 
c.  25,  s.  2  (as  amended  by  subsequent  Acts),  makes  seven  years' 
penal  servitude  the  maximum  punishment  for  a  single  perjury. 

Held  further,  that  the  statute  of  Oeo.  2,  which  empowers  the  Judge 
to  order  a  person  convicted  of  per  jury  "  to  be  sent  to  a  House  of 

(a)  Reported  by  C.  E.  Maldkn,  E*q.,  ttarrister-ftt-Law. 
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Correction  for  seven  years,  "  there  to  be  kept  to  hard  labour"  and  Oabmo 
thereupon  judgment  shall  be  given  that  the  person  convicted  shall  Thk  qu^,,. 

be  committed  accordingly  over  and  beside  such  punishment  as   

shall  be  adjudged  to  be  inflicted  upon  such  person  agreeable  to  1881» 
the  laws  now  in  being/9  does  not  require  the  infliction  of  a  jf^^Hg^^ 
common  law  punishment  in  addition  to  that  prescribed  by  the  Several  counts 
Statute.  —Several  sen- 

And  also,  that  since  the  passing  the  statute  of  the  14  15  Vict. 
c.  100,  8.  24,  an  indictment  for  a  statutory  offence  which  is  also 
a  common  law  offence  need  not  conclude  with  the  words  "  against 
the  form  of  the  statute"  fyc,  in  order  to  enable  the  court  to 
impose  the  statutory  penalty. 

O'Connell  v.  The  Queen  (11  01.  8f  F.  155)  and  R.  v.  Wilkes 
(4  Burr.  2527)  discussed. 

THIS  was  an  appeal  from  a  judgment  of  the  Court  of  Appeal 
(James,  Bramwell,  and  Brett,  L. JJ.)  reported  ante,  p.  436 ; 
5  Q.  B.  Div.  490,  and  43  L.  T.  Rep.  N.  S.  78),  on  a  writ  of  error 
from  a  judgment  of  the  Court  of  Queen's  Bench  on  an  indictment 
for  perjury. 

The  facts  appear  sufficiently  from  the  report  in  the  court 
below,  where  the  sections  of  the  Acts  of  Parliament  are  set  out 
at  p.  442,  note  (6),  the  2nd  section  of  2  Geo.  2,  c.  25,  being  by 
mistake  printed  sect.  10. 

Benjamin,  Q.C.,  Atherley  Jones,  Hedderwick,  and  Russell  Sprait 
appeared  for  the  appellant,  and  contended  that  the  whole  of  the 
perjuries  set  out  in  the  two  counts  amounted  to  one  and  the  same 
proceeding  in  fact,  the  object  being  the  same,  to  recover  the 
estates,  and  therefore  that  only  one  sentence  could  be  passed  in 
respect  of  them ;  and  that  the  verdict,  being  general  on  both 
counts,  only  covers  what  is  common  to  both.  The  authorities 
require  a  special  verdict  on  each  count  to  justify  a  separate 
sentence  in  each.  See  the  observations  of  Lord  f)enman  and 
Lord  Campbell  in  O'Connell  v.  The  Queen  (11  CI.  &  P.  155), 
citing  R.  v.  Rhodes  (2  Ld.  Baym.  886),  and  R.  v.  Powell 
(2  B.  &  Ad.  75).  See  also  the  opinion  of  Tindal,  C.J.  in 
O'OonnelVs  case  ;  and  the  case  of  Ryalls  v.  The  Queen  (11  Q.  B. 
781)  shows  that  "perjury  "  is  to  be  considered  nomen  collectivum 
like  "  misdemeanour "  in  R.  v.  Powell.  See  also  R.  v.  Ellis 
(6  B.  &  C.  145).  Secondly,  on  an  indictment  for  a  common  law 
offence  only  the  common  law  punishment  can  be  inflicted,  unless 
the  indictment  concludes  "against  the  form  of  the  statute/1 
&c,  which  is  necessary  for  the  statutory  punishment.  This  does 
not  affect  the  sufficiency  of  the  indictment  for  a  conviction,  which 
is  all  that  statute  14  &  15  Vict.  c.  100,  s.  24,  was  directed  to,  but 
only  the  punishment.  See  2  Hale's  Pleas  of  the  Crown,  191  ; 
2  Hawkins'  Pleas  of  the  Crown,  c.  25,  s.  116;  2  Chitt/s 
Criminal  Law,  c.  9,  p.  316.  Thirdly,  the  statute  2  Geo.  2,  c.  25, 
s.  2,  shows  that  a  common  law  punishment  ought  to  have 
preceded  the  sentence  of  penal  servitude ;  the  words  are  words 
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CUmo  of  compulsion;  and  further,  that  section  imposes  seven  years' 
Thb  Quhbn  P611^  servitude  as  the  maximum  punishment  for  perjury,  and 

  '  therefore  the  sentence  in  the  present  case,  which  practically 

1881.      amounts  to  fourteen  years,  was  bad.    See  R.  v.  Price  (6  East, 
iJktoie*^-  323) '  B*  v-  Wilkes  (19  Howell's  State  Trials,  1075,  and  4  Burr. 
Several amnts  2527).    R.  v.  Robinson  (1  Moo.  C.  C.  413)  may  be  cited  against 
—Several  wen-  this  contention,  but  that  was  only  a  dictum,  and  under  a  different 
ttn€ts-     statute.    See  also  R.  v.  Outbush  (L.  Hep.  2  Q.  B.  879 ;  10  Cox 
C.  C.  489),  and  the  American  decision  in  Tweed  v.  Lipscomb  (15 
Sickels,  N.  Y.  Hep.  559),  where  the  point  was  distinctly  decided. 
The  following  authorities  were  also  referred  to  in  the  argument : 
R.  v.  Trueman,  8  C.  &  P.  727) ;  Crepps  v.  Burden  (Cowp.  640) ; 
JR.  v.  Benfield  (2  Burr.  980) ;  R.  v.  Aylett  (1  T.  R.  69) ;  R.  v. 
Galloway  (1  Moo.  C.  C.  234) ;  R.  v.  Roberts  (Carthew,  226) ; 
R.  v.  Kingston  (8  East,  41 ;  Com.  Dig.  tit.  "  Indictment/'  p.  510) ; 
R.  v.  Jones  (2  Camp.  131). 

The  Attorney-General  (Sir  H.  James,  Q.C.),  the  Solicitor- 
General  (Sir  F.  Herschell,  Q.C.),  Poland,  and  A.  L.  Smith,  who 
appeared  for  the  respondent,  were  not  called  upon  to  address  the 
House. 

At  the  conclusion  of  the  arguments  for  the  appellant,  their 
Lordships  gave  judgment  as  follows : 

The  Lord  Chancellor  (Lord  Selborne). — My  Lords  :  Notwith- 
standing that  the  case  has  been  argued  at  the  bar  of  the  House  with 
so  much  ability  and  zeal  in  support  of  the  appeal,  I  believe  your 
Lordships  are  agreed  that  it  is  unnecessary  to  call  upon  the  learned 
counsel  for  the  Crown  to  answer  the  objections  which  have  been 
raised  to  the  judgment  pronounced  by  the  Court  of  Queen's  Bench. 
No  fewer  than  six  objections  have  been  taken  to  that  judgment, 
and  I  will  deal  with  them  shortly,  reserving  to  the  last  that 
which  alone  appeared  to  me  to  be  seriously  relied  upon  by  the 
leading  counsel  for  the  appellant.  The  first  objection  to  the 
judgment  was  that  there  was  no  finding  of  guilty  upon  each 
count,  but  that  there  was  a  general  finding  of  guilty  upon  the 
charges  which  were  contained  in  both  counts.  This  objection 
was  founded  upon  the  language  of  the  verdict,  which  was  as 
follows :  "  And  now  at  this  day — that  is  to  say,  on  the  said 
Saturday,  the  28th  day  of  February,  in  the  year  of  our  Lord 
1874,  the  jurors  aforesaid  so  empanelled  and  sworn  as  aforesaid, 
to  try  the  issues  so  joined  as  aforesaid,  upon  their  oath  say  that 
the  said  Thomas  Castro,  otherwise  called  Arthur  Orton,  otherwise 
called  Sir  Roger  Charles  Doughty  Tichborne,  Bart.,  is  guilty  of 
the  premises  on  him  above  charged  in  and  by  both  counts  of  the 
indictment  aforesaid  above  specified  in  the  manner  and  form  as 
aforesaid,  as  by  the  indictment  aforesaid  is  above  supposed 
against  him."  I  need  not  say  more  with  regard  to  this  objection 
than  that  it  appears  to  be  founded  upon  a  perverse  and  an 
unreasonable  construction  of  the  language  of  the  verdict,  which 
clearly  refers  to  each  count.  The  second  objection  was  that  the 
indictment  did  not  conclude  with  the  words  contra  formam  statxdu 
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In  reference  to  this  objection,  I  may  say  that,  before  the  passing  Oastbo 
of  the  14  &  15  Vict.  c.  100,  it  undoubtedly  was  the  law — for,  Thb  *jjken 

although  it  was  a  mere  technicality,  it  was  still  settled  law — that   

an  indictment  founded  on  a  statute  should  contain  those  words,  1881. 
in  order  to  justify  the  infliction  of  a  statutory  punishment  for  an  jfU^lent_, 
offence  which  was  also  a  common  law  offence.  It  was,  however,  for  Several  counts 
the  very  purpose  of  obviating  the  inconvenience  and  the  unreason-  —Several  ten- 
able consequences  of  that  and  other  similar  technical  rules  relating  tence8t 
to  the  form  of  pleading  in  criminal  cases  that  the  statute  of  the 
14  &  15  Vict.  c.  100,  was  passed,  which  said  that  no  indictment 
should  be  held  insufficient  by  reason  of  the  omission  of  those 
forms.  It  was  argued  that  the  language  of  the  statute  merely 
meant  that  the  indictment  from  which  those  words  were  omitted 
should  not  be  held  bad,  but  that  it  was  not  sufficient  to  warrant 
the  assumption  that  the  statutory  penalty  could  be  inflicted 
under  an  indictment  from  which  those  words  were  omitted.  I 
am  of  opinion  that  to  place  such  a  narrow  construction  upon 
the  words  in  a  remedial  statute  intended  to  get  rid  of  incon- 
venient technicalities  would  be  a  very  great  mistake  on  your 
Lordships1  part.  When  the  statute  said  that  the  indictment 
from  which  those  words  were  omitted  should  not  be  held 
insufficient,  I  am  of  opinion  that  it  was  not  intended  that  the 
indictment  from  which  those  words  were  omitted  was  to  be  held 
insufficient  for  any  purpose  for  which  it  would  have  been  sufficient 
if  it  had  contained  those  words.  That,  therefore,  disposes  of  the 
second  point.  The  third  objection  to  the  judgment  was  founded 
upon  the  words  of  the  statute  of  2  Geo.  2,  c.  25,  and  it  was 
contended  that  the  sentence  was  bad  because  the  punishment 
inflicted  was  not  an  addition  to  some  other  and  further  punish- 
ment which  might  have  been  inflicted  if  that  statute  had  not 
been  passed.  This  objection  applies  equally  to  both  terms  of 
penal  servitude,  but,  in  my  opinion,  there  is  no  foundation 
whatever  for  it.  It  is  based  on  these  words,  in  sect.  2  of  the 
statute  :  "  And  the  more  effectually  to  deter  persons  from  com- 
mitting wilful  and  corrupt  perjury  or  subornation  of  perjury,  be 
it  further  enacted  by  the  authority  aforesaid,  that,  besides  the 
punishment  already  to  be  inflicted  by  law  for  so  great  crimes, 
it  shall  and  may  be  lawful  for  the  Court  or  Judge  before  whom 
any  person  shall  be  convicted  of  wilful  and  corrupt  perjury,  or 
subornation  of  perjury,  according  to  the  laws  now  in  being,  to 
order  such  person  to  be  sent  to  some  House  of  Correction  within 
the  same  county  for  a  term  not  exceeding  seven  years,  there 
to  be  kept  to  hard  labour  during  all  the  said  time,  or  otherwise 
to  be  transported" — I  do  not  think  we  need  pursue  the  alternative 
of  transportation — "and  thereupon  judgment  shall  be  given 
that  the  person  convicted  shall  be  committed  or  transported 
accordingly,  over  and  beside  such  punishment  as  shall  be 
adjudged  to  be  inflicted  on  such  person  agreeable  to  the  laws 
now  in  being/'  Even  if  the  punishment  which  the  laws  in  force 
for  the  time  being  permitted  to  be  inflicted  for  perjury  before 
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Cuno  that  statute  was  passed  had  been  diver&i  generis  from  that  which 
The  Quxkn   would  be  suffered  under  this  clause  in  all  respects,  I  still  greatly 

  "  doubt  whether  it  would  be  a  reasonable  construction  of  the  clause 

1881.  to  hold  that  it  requires  cumulative  punishments  under  the  common 
Indictment—  ^aw'  or  statute  of  Elizabeth,  and  also  under  this  Act  of 
Several  counts  George  II.  in  all  cases.  I  think  it  probable  that  this  would  be 
—Several  ten-  the  reasonable  construction — that  it  meant  to  leave  the  Judge 
tence*.  sucj1  <jj8Cretion  as  he  had  before  at  common  law  with  regard  to 
common  law  punishment,  which  he  might  or  might  not  think  it 
right  to  inflict  in  addition  to  the  power  to  punish  within  the  limits 
authorised  by  this  statute.  But  I  do  not  think,  according  to  the 
view  which  I  take  of  the  matter,  that  even  that  question  need 
be  determined,  because  the  substance  of  the  provision  is  this: 
whereas  before,  this  offence  was  punishable  by  imprisonment 
simply,  the  additional  power  is  given  to  commit  to  the  house  of 
correction  for  a  time  not  exceeding  seven  years,  there  to  be  kept 
to  hard  labour,  which  certainly  must  necessarily  include  the 
addition  of  the  period  of  hard  labour  in  the  house  of  correction 
over  and  above  the  imprisonment.  That  there  should  be  a  distinct 
and  separate  term  of  imprisonment,  besides  the  imprisonment 
in  the  house  of  correction  to  which  hard  labour  is  superadded, 
does  not  seem  to  me  to  be  at  all  within  the  reasonable  inter- 
pretation of  the  statute.  That  is  no  doubt  an  objection 
which  a  prisoner  convicted  and  sentenced  is  perfectly  at  liberty 
to  urge,  if  he  can  make  it  good  at  law.  It  means  not  that  he 
has  received  too  severe  punishment,  but  that  he  ought  to  have 
received  more  punishment  still,  and  the  interpretation  which  I 
propose  to  your  Lordships  to  put  upon  the  words  of  the  statute  is 
not  adverse  to  persons  sentenced  for  criminal  offences  of  this  kind, 
but  one  of  rather  greater  leniency,  and  more  in  their  favour. 
The  next  objection  is  that,  the  perjury  in  question  having 
been  committed  in  one  and  the  same  proceeding,  it  could  not  be 
made  the  subject  of  two  separate  punishments.  No  authority, 
however,  was  cited  to  show  that  perjury  committed  in  the  Court 
of  Chancery  in  1868  and  perjury  committed  before  the  Chief 
Justice  of  the  Common  Pleas  in  1871  must  be  regarded  as  consti- 
tuting one  and  the  same  offence,  even  although  they  had  one 
common  object — that  of  substantiating  a  claim  to  certain  estates. 
I  should  have  been  of  opinion  that  the  offences  were  separate, 
even  although  the  assignments  of  perjury  in  each  count  had  been 
precisely  the  same,  but  in  point  of  fact  there  are  some  which  are 
different.  There  were  two  distinct  offences  committed  at  two 
distinct  times  in  two  distinct  suits,  and  it  is  clear  that  the 
appellant  was  indictable  in  respect  of  each  of  them.  It  has 
further  been  very  zealously  argued  at  your  Lordships'  bar  that, 
however  many  counts  there  might  be,  only  one  judgment  could 
be  properly  passed  upon  one  indictment  for  misdemeanour.  No 
authority  whatever  has  been  cited  in  support  of  that  contention,  but 
the  case  of  O'Gonnell  v.  The  Queen  (ubi  sup.),  which  has  been  so 
often  referred  to  for  other  purposes,  is  a  full  authority  against  it. 
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I  do  not  think  it  necessary  to  refer  to  any  other  authority  than  to  Castro 

read  two  or  three  passages  which  are  to  be  found  in  the  opinions  T 

delivered  in  that  case.  In  the  first  place  Parke,  B.  (p.  295)  says  this :    **  QpEB!f - 

"  If  this  point  were  to  be  considered  independently  of  the  under-  1881. 

stood  rule  upon  the  subject,  and  supposing  that  no  such  rule  iJH^^nt^. 

existed,  I  should  say  that,  where  an  indictment  contains  several  SeveraUounta 

counts,  each  ought  to  be  brought  to  its  proper  legal  termination  —Several  sen- 

by  a  proper  judgment.    The  practice  has  grown  up,  and  much  tences- 

increased  in  modern  times,  of  introducing  many  counts  into  one 

indictment ;  and  though  we  know  practically  that  these  are  most 

frequently  descriptions  only  in  different  words  of  the  same 

offence,  they  are  allowable  only  on  the  presumption  that  they  are 

different  offences,  and  every  count  so  imports  on  the  face  of  the 

record,  as  Buller,  J.  states  in  i2.  v.  Young  (3  T.  R.  106),  though 

Taunton,  J.  intimated  a  different  opinion,  I  think  without  sufficient 

ground,  in  R.  v.  Powell  (2  B.  &  Ad.  78).    The  question  then  being 

how  these  counts  are  to  be  dealt  with  on  the  face  of  the  record, 

I  should  have  said,  a  priori,  that  it  was  the  duty  of  the  Court 

acting  between  the  Crown  and  the  accused,  and  the  right  of  the 

accused  to  have  the  charge  of  each  offence,  for  as  such  I  must  treat 

it,  properly  and  finally  disposed  of  on  the  record,  so  that  the 

accused,  as  well  as  the  Crown,  might  know  for  what  offence  the 

punishment  was  inflicted,  and  for  what  not."    I  will  now  refer  to 

what  was  said  in  this  House  by  two  noble  and  learned  Lords  who 

took  part  in  the  judgment  which  the  House  pronounced,  namely, 

Lord  Denman,  then  Lord  Chief  Justice,  and  Lord  Campbell, 

afterwards  Lord  Chief  Justice.    Lord  Denman  said  :  "  So,  with 

regard  to  several  counts  in  criminal  cases,  the  objection  may  be 

entirely  avoided  by  the  Court  passing  a  separate  judgment  upon 

each  count,  and  saying,  '  We  adjudge  that  upon  this  count  on 

which  the  prisoner  is  found  guilty  he  ought  to  suffer  so  much ; 

that  on  the  second  count  he  ought,  on  being  found  guilty,  to 

receive  such  a  punishment.    Whether  the  count  turns  out  to  be 

good  or  not  we  shall  now  pronounce  no  opinion/  "  Lord  Campbell 

adds  (p.  415) :  "  It  is  an  utter  mistake  to  suppose  that  there  is 

only  one  corpus  delicti  which  is  made  the  subject  of  several 

counts  in  one  indictment.    Even  with  respect  to  felony,  the  law 

supposes  a  separate  offence  to  be  charged  in  each  count ;  and  in 

misdemeanours  there  are  not  unfrequently  in  the  different  counts 

entirely  different  offences,  of  different  sorts,  committed  at  different 

times."    And  I  may  add  that  the  judgment  of  the  House  in  that 

case  was  that,  if  there  were  not  a  separate  judgment  on  each 

count,  then,  if  there  were  one  count  bad  at  law,  the  judgment, 

being  incapable  of  being  referred  to  the  good  counts,  must  be 

regarded  as  distributed  among  them  all,  and  the  whole  pro* 

ceeding  would  fail.    I  must  say  that  I  heard  this  point  argued 

by  the  junior  counsel  for  the  appellant  with  some  surprise, 

because  I  understood  that  it  had  been  given  up  by  his  learned 

leader.    This  brings  me  to  the  remaining  objection,  and  the  only 

one  of  substance  in  the  case,  which  is,  that  a  separate  and 
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Castro  cumulative  sentence  of  seven  years'  penal  servitude  was  imposed 
The  Qdbkn  uPon  appellant  in  respect  of  each  count  of  the  indictment, 
hb^ukrm.  wkereas  ky  2  Qeo.  2,  c.  25,  s.  2,  and  the  Acta  of  Parliament 
1881.  amending  the  same,  the  maximum  term  of  penal  servitude  that 
IwHctinent—  cou^  ^e  inA*0^  m  respect  of  the  offence  charged  in  the  indict- 
Several  counts  nient  was  seven  years  only,  and  no  greater  penalty  could  be 
—Several  sen-  imposed  for  any  offence  or  offences  charged  in  one  and  the  same 
fence*,  indictment  greater  than  the  maximum  penalty  imposed  by  the 
law  for  such  offence  or  offences.  If  it  were  not  possible  consistent 
with  the  law  to  inflict  cumulative  punishments,  one  to  take 
effect  after  the  expiration  of  the  other,  this  argument  might  have 
had  some  weight.  It  had,  however,  been  settled  in  that  House 
as  long  ago  as  1769,  in  the  case  of  R.  v.  Wilkes  (ubi  sup.),  that  the 
proper  course  when  more  than  one  sentence  had  to  be  pronounced 
was  that  the  second  term  of  punishment  should  commence  at  the 
expiration  of  the  first.  To  the  reasons  given  for  that  by  Wilmot, 
C.  J.,  and  apparently  adopted  by  this  House,  I  will  shortly  refer. 
I  will  first,  however,  state  the  question  which  was  raised  and  put 
to  the  Judges,  which  was  this :  "  Whether  a  judgment  of 
imprisonment  against  a  defendant  to  commence  from  and  after 
the  determination  of  an  imprisonment  to  which  he  was  before 
sentenced  for  another  offence  is  good  in  law  ?  w  to  which  the 
learned  Judges  returned  an  affirmative  answer  in  the  terms  of  the 
question ;  and  thereupon  this  House  affirmed  the  judgment  which 
had  been  in  fact  so  pronounced.  That  was  a  case  of  misde- 
meanours, and  the  material  passages  which  I  think  it  worth 
while  to  refer  to  in  the  opinion  delivered  by  Wilmot,  C.  J.,  and 
reported  in  19  Howell's  State  Trials  1133,  are  these:  "In 
treasons  and  felonies  there  is  a  certain  known  judgment  which 
cannot  be  departed  from,  viz.,  in  the  present  tense  of  the 
subjunctive  passive;  but  in  misdemeanours,  where  the  punish- 
ment is  discretionary,  the  limitation  as  to  time  seems  only 
to  be  that  the  punishment  shall  take  place  before  a 
total  dismission  of  the  party ;  a  punishment  shall  not 
hang  over  a  man's  head  when  he  has  been  once  dis- 
charged ;  that  is  properly  a  punishment  in  futuro.  But  whilst 
he  remains  under  a  state  of  punishment,  whilst  he  is  suffering 
one  part  of  his  punishment,  he  is  very  properly  the  object  of  a 
different  kind  of  punishment  to  take  place  during  the  con- 
tinuance of  the  former,  or  immediately  after  the  end  of  it."  And  a 
little  further  on  he  says  that  if  the  punishment  had  been  inflicted 
by  imprisonment  for  twelve  months,  then,  as  the  prisoner  was 
already  sentenced  to  ten  months,  it  would  have  been  only  an 
imprisonment  for  two ;  in  other  words,  that  the  power  which  the 
Court  thought  fit,  having  discretion  to  exercise,  of  awarding  a 
period  of  twelve  months'  imprisonment  for  the  second  offence, 
could  not  have  been  exercised  unless  it  were  by  placing  it  after 
the  expiration  of  the  first.  Now  I  will  observe  that  in  a  case 
like  the  present,  where  the  statutory  power  is  to  imprison 
for  a  term  not  exceeding  seven  years,  if  you  were  to  pass  two 
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simultaneous  sentences  commencing  at  the  same  time,  it  would  Caotbo 
be  manifest  that  for  the  second  offence  there  would  be  no 

punishment  at  all  suffered,  even  though  it  were  given  for  the   

maximum  period.  Then  later  Wilmot,  O.J.  says  this:  "We  1881. 
cannot  explore  any  mode  of  sentencing  a  man  to  imprisonment  jJH^g^^ 
who  is  imprisoned  already,  but  by  tacking  one  imprisonment  to  Several  counts 
the  other,  as  is  done  in  the  present  case."  So  far,  therefore,  as  —Several  ten- 
relates  to  misdemeanours,  and  subject  to  the  question  whether  ****** 
this  authority  would  apply  when  the  aggregate  of  the  two  punish- 
ments exceeds  in  point  of  time  that  which  there  would  have  been 
power  to  award  for  either  offence  alone,  subject  to  that,  the 
case  of  Reg.  v.  Wilkes  (ubi  sup.)  in  this  House  is  a  clear  and 
distinct  authority  in  favour  of  the  proposition  that  when  a  man 
is  found  guilty  of  two  distinct  misdemeanours,  being  distinct 
and  separate  offences,  and  not  the  same  (I  apprehend  that  it 
makes  no  kind  of  difference  whether  it  be  by  two  indictments 
simultaneously  tried  and  found  against  him,  or  upon  two  counts 
in  one  and  the  same  indictment),  there,  not  only  a  competent, 
but  the  proper  course  independent  of  any  statutory  legislation, 
was  and  is  to  pronounce  a  second  sentence  of  imprisonment, 
within  the  power  of  the  court  as  to  duration,  to  begin  after  the 
expiration  of  the  first.  If  that  be  so,  I  ask  what  difference  can 
it  make  that  a  statute  has  said  that  for  a  single  offence,  instead 
of  having  a  discretionary  power  to  imprison  for  any  term  that 
may  be  thought  fit,  the  Court  shall  have  power  to  imprison  for  a 
term  not  exceeding  seven  years  ?  The  only  difference  it  makes 
is  this,  that  for  each  offence  the  Court  can  go  as  far  as  seven 
years,  and  cannot  go  further ;  but  the  moment  that  it  is  ascer- 
tained that  it  is  proper  for  the  Court  to  make  a  second  sentence 
for  a  distinct  offence  commencing  after  the  expiration  of  the 
imprisonment  to  be  suffered  for  the  first,  then  the  sentence  so 
commencing,  being  for  seven  years  only,  is  not  within  the  sense  of 
the  statutory  limit,  and  it  is  a  mere  fallacy,  the  moment  that  you 
understand  the  point  of  the  case  of  Rex  v.  Wilkes  (ubi  sup.),  to 
mix  up  the  two  together  as  if  they  were  one  offence,  and  to  say  that 
because  only  one  seven  years  can  be  inflicted  for  a  single  offence, 
therefore  only  seven  years  in  the  aggregate  can  be  inflicted  for 
two  offences.  The  statute  has  not  said  so,  and,  having  regard  to 
what  the  House  decided  in  the  case  of  Rex  v.  Wilkes  (ubi  sup.),  it 
would  be  perfectly  nugatory,  and  would  be  absolutely  depriving 
the  court  of  the  power  of  postponing  the  commencement  of 
sentence,  to  say  that  it  ought  to  be  so.  If  the  argument 
were  good  for  anything,  it  would  be  good  not  only  to  cut  off  the 
seven  years,  but  to  cut  off  any  part  of  the  seven  years.  If  the 
first  sentence  was  for  the  full  period  of  seven  years,  the  result 
would  be  that  it  would  be  impossible,  according  to  that  argu- 
ment, to  sentence  a  man  for  a  second  offence  for  a  period  to 
commence  after  the  end  of  the  first.  It  does  not  stop  there, 
because  since  1769  the  Legislature  has  thought  fit  to  extend  this 
principle  even  to  cases  of  felony.    By  the  Act  7  &  8  Oreo.  4,  c.  28, 
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Oawb     it  was  so  provided,  there  being  added,  ex  cauteld,  as  I  conceive, 

The  Qcnif   ^°  fc^e  en(*  °^  8ect*  *  ®  °^  w*"ch  dealt  with  the  matter, 

  '  and  expressly  said  that  when  a  person  was  "  already  imprisoned 

1881.  under  sentence  for  another  crime,  it  shall  be  lawful  for  the  Court 
ImKctment--  awar^  imprisonment  for  the  subsequent  offence  to  commence 
Several  counts  at  the  expiration  of  the  imprisonment  to  which  such  person  shall 
—Several  »en-  have  been  previously  sentenced,"  these  words,  "  although  the 
tences.  aggregate  term  of  imprisonment  may  exceed  the  term  for  which 
the  punishment  could  be  otherwise  awarded."  I  have  left  out 
the  alternative  of  transportation  for  shortness  only.  I  apprehend 
that  if  those  last  words  had  not  been  there  the  effect  would  have 
been  practically  the  same ;  but  those  words  at  all  events  show 
that  as  far  as  those  cases  are  concerned  the  intention  of  the 
Legislature  when  expressly  dealing  with  them  was  the  same  as  I 
conceive  would  have  resulted  in  law  from  the  rule  which  was 
settled  in  this  House  in  the  case  of  Rex  v.  Wilkes  (ubi  sup.),  as  to 
cases  of  misdemeanour.  That  was  followed  up  by  the  case  of  Bex  v. 
Robinson  (I  Mood.  C.  G.  413),  in  which  thirteen  learned  Judges 
were  of  opinion  that  there  being  two  distinct  misdemeanours 
charged  in  the  same  indictment  iu  different  counts,  and  one 
sentence  for  two  years1  imprisonment  passed,  that  was  bad, 
because  by  statute  one  year  was  the  maximum  term  which  the 
Court  had  the  power  to  inflict  for  that  offence;  but  all  the 
thirteen  Judges  (all  but  Parke,  B.  and  Patteson,  J.  being  present) 
are  stated  to  have  been  unanimously  of  opinion  that  the  sentence 
was  incorrect,  and  that  there  should  have  been  consecutive  judg- 
ments of  one  year's  imprisonment  each.  The  conviction  was 
therefore  held  to  be  bad.  Now  that  was  a  case  of  misdemeanour; 
it  was  not  a  case  of  felony;  it  is  therefore,  as  far  as  the  opinion 
of  the  thirteen  Judges  goes,  expressly  in  point  on  this  occasion. 
After  that  another  Act  of  Parliament  was  passed,  giving  justices, 
in  the  exercise  of  summary  jurisdiction  in  criminal  cases,  a 
similar  power  to  that  which  had  been  given  to  the  courts  by  the 
Act  of  the  7  &  8  Geo.  4.  That  Act  was  the  11  &  12  Vict.  c.  43. 
It  said  (s.  25)  that  where  justices  upon  information  should  adjudge 
a  defendant  to  be  imprisoned,  and  the  defendant  should  "  be  then 
in  prison  undergoing  imprisonment  upon  a  conviction  for  any 
other  offence,  the  warrant  of  commitment  for  the  subsequent 
offence  shall  in  every  such  case  be  forthwith  delivered  to  the 
gaoler  to  whom  the  same  shall  be  directed,"  and  it  should 
be  lawful  for  the  justices  issuing  it,  if  they  thought  fit, 
to  award  imprisonment  for  such  subsequent  offence  which 
should  commence  at  the  expiration  of  the  imprisonment 
to  which  such  defendant  should  have  been  previously 
adjudged  or  sentenced.  The  Legislature  did  not  add  in 
that  statute  the  words,  "although  the  aggregate  term  of 
imprisonment  should  exceed  the  term  for  which  the  punishment 
might  otherwise  be  awarded."  A  question  under  that  statute 
came  before  the  Court  of  Queen's  Bench  in  the  case  Reg.  v. 
Outbush  (L.  Rep.  2.Q.  B.  379;  10  Cox  C.  C.  489),  and  the 
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only  difficulty  that  was  felt  there  by  the  learned  judges,  if  any  Castro 
difficulty  was  seriously  felt,  was  this — that  the  language  of  t^qJj^ 
the  one  statute  was:  "Whenever  sentence  shall  be  passed  Hg m™*- 
for  felony  upon  a  person  already  imprisoned  under  sentence  1881. 
for  another  crime;"  and  the  words  of  the  latter  statute  jn^^ent_ 
were,  "such  defendant  shall  be  then  in  prison  undergoing  Sevtrcdcounts 
imprisonment;"  and  the  later  statute,  being  thus  expressed, —Several  sen- 
seemed  to  justify  the  argument  that  if  he  had  not  actually  t**ceM 
got  into  prison,  although  a  sentence  of  imprisonment  had 
been  pronounced  upon  him,  the  clauses  did  not  apply.  But 
that  was  held  to  be  an  untenable  argument.  Cockburn,  C.J. 
stated,  after  communicating  with  the  other  judges,  that  it  was 
ascertained  that  the  practice  of  the  Judges,  as  far  as  living 
judicial  memory  went,  under  the  Act  of  7  &  8  Geo.  4,  had  been  to 
act  upon  that  statute  whenever  more  than  one  case  of  felony  was 
established  against  a  man,  and  he  was  convicted  of  them  at  one 
and  the  same  time,  to  make  the  sentence  of  imprisonment  for  the 
second  or  third  offence,  as  the  case  might  be,  commence  at  the 
expiration  of  the  sentence  previously  awarded.  The  learned 
Chief  Justice,  although  admitting  that  there  was  some  technical 
difficulty,  not  in  any  other  part  of  the  matter,  but  in  the 
particular  words  I  have  read,  which  seemed  to  contemplate  that 
the  man  should  be  actually  in  prison,  yet  thought  the  reason  and 
substance  of  the  case  to  be  so  clear,  in  addition  to  the  authority 
to  be  derived  from  the  exposition  based  upon  the  earlier  statute 
by  the  uniform  practice,  as  to  make  it  right  to  hold  that 
cumulative  sentences  might  be  awarded  under  those  statutes  even 
though  the  man  had  not  already  found  his  way  to  prison ;  and 
in  point  of  fact  one  sentence  was  passed  practically  at  the  same 
time  as  the  other.  The  practice,  therefore,  as  far  as  can  be 
ascertained  from  any  of  the  authorities,  or  from  any  of  the  books, 
has  been  uniform  in  favour  of  consecutive  cumulative  sentences 
of  this  kind;  and  if  it  were  not  so  it  would  be  difficult  to  see 
how  it  would  be  possible  that  any  punishment  at  all  could  be 
inflicted  for  more  than  one  offence,  if  the  convictions  took  place 
at  the  same  time.  I  believe  I  have  now  said  everything  that 
occurs  to  me  as  important  to  say  to  your  Lordships  with  regard 
to  this  case,  because,  upon  the  decision  in  the  State  of  New  York 
in  the  case  of  Tweed  v.  Lipscombe,  it  is  sufficient  for  me  to  say 
that  it  appears  to  me  to  proceed  upon  New  York  law  and  not 
upon  English  law ;  and  the  cardinal  proposition  upon  which  it 
all  depends  is  one  of  those  which,  if  the  view  I  have  submitted 
to  your  Lordships  is  correct,  we  must  reject  as  erroneous, 
namely,  that  only  a  single  judgment  can  be  pronounced  upon  a 
single  indictment.  For  all  these  reasons,  and  also  bearing  in 
mind  that  the  Courts  before  whom  this  question  has  already  come 
have  unanimously  agreed  in  their  determination  that  there  is  no 
error  in  this  record,  I  must  move  your  Lordships  to  affirm  the 
judgment,  and  to  dismiss  the  appeal. 

Lord  Blackburn. — My  Lords :  I  have  never  been  able,  from 
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Gasibo  the  beginning  to  the  end,  to  entertain  the  least  doubt  that  the 
Thb  QusBir  Pigment  in  this  case  should  be  affirmed.  The  first  point  which 
K'  has  been  made  on  behalf  of  the  plaintiff  in  error  I  think  only 
1881.  requires  to  be  stated  to  answer  itself.  It  has  been  said  that, 
Indictment—  w^en  there  was  iQ  the  Court  of  Chancery  a  proceeding  pending 
Several  count*  to  8®t  aside  so  me  outstanding  term  in  order  to  permit  a  trial  at 
—Several  ten  law  in  an  action  of  ejectment,  and  in  the  course  of  that  the 
tenets,  plaintiff,  who  is  now  the  prisoner,  being  sworn,  committed  wilful 
and  corrupt  perjury,  for  the  purpose  of  misleading  the  Court  of 
Chancery  in  that  suit,  that  was  not  a  different  offence,  or  rather, 
that  the  offence  was  substantially  the  same  as  the  offence 
he  committed  afterwards,  at  the  trial  of  the  ejectment,  in 
swearing  falsely,  and  committing  wilful  perjury,  with  the  intent  to 
mislead  the  court  that  was  trying  the  question  of  ejectment.  It  is 
said  that  they  were  substantially  the  same  offence,  because  both 
perjuries  were  committed  in  suits  in  which  the  ultimate  object 
was  to  recover  certain  estates  situate  in  Hampshire  and  Dorset- 
shire. Taking  that  to  be  the  point,  and  stating  it  in  that  way, 
it  does  seem  to  me,  upon  the  face  of  it,  to  be  difficult  to  state 
anything  which  would  make  it  more  obviously  wrong  than  the 
mere  statement  of  the  case  does  We  have  nothing  whatever  to 
do  with  the  ultimate  object  of  the  perjury.  The  crime  of  perjury 
was  complete  as  soon  as  the  man  wilfully  and  falsely  swore  a 
matter  with  the  intention  to  mislead  the  Court  of  Chancery. 
The  crime  of  perjury  was  complete  when,  at  a  subsequent  time, 
the  same  man  wilfully  and  intentionally  made  a  false  statement 
on  oath  with  intent  to  mislead  the  Court  of  Common  Pleas.  No 
doubt  his  object  in  each  case  was  to  recover  the  same  estates. 
In  like  manner,  in  the  case  which  was  put  by  way  of  illustration, 
the  object  of  a  man  who  breaks  open  a  house  in  the  country  with 
the  intention  to  steal  a  jewel-case,  and,  finding  that  the  lady  has 
carried  it  off  to  London,  goes  off  to  London,  and  breaks  into  a 
house  in  London,  and  gets  the  jewel-case,  his  object  in  each  case 
is  to  get  the  jewels,  but  no  one  will  dispute  that  the  two  house- 
breakings are  two  crimes.  It  would  have  been  quite  possible, 
if  the  Legislature  had  been  so  absurd,  to  have  so  worded  the 
Act  of  Geo.  2,  as  to  say  that,  when  a  man  has,  with  one  object, 
committed  perjury,  and  commits  afterwards  any  number  of  other 
perjuries  for  the  same  purpose,  the  aggregate  punishment  shall 
never,  under  any  circumstances,  exceed  the  seven  years.  Such 
a  thing,  if  properly  said  by  the  Legislature,  and  sufficiently 
expressed,  would  of  course  be  valid,  but  it  is  not  pretended  that 
there  is  a  word  in  the  statute  of  Geo.  2,  which  can  by  any 
torturing  in  argument  afford  a  basis  for  that  proposition.  The 
next  point,  I  think,  namely,  that  the  words  contra  formam  statuti 
were  not  inserted  here,  rests  upon  one  of  those  technical  rules 
which  have  been  most  properly  abolished  by  the  Act  14  &  15 
Vict.  c.  100,  and  I  think  I  need  say  no  more  upon  that  than  that 
the  Act  clearly  said  in  effect,  that  where  any  indictment  would 
have  required  contra  formam  statuti  before  that  Act  was  passed, 
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it  shall  hereafter  be  just  as  good  and  sufficient  for  all  purposes  as  Cabtho 
if  it  had  contained  those  words.    The  next  point  is  this :  it  is  qu^c 
attempted  to  say  that  the  statute  of  Geo.  2  requires  that  before  H 
you  can  pass  a  sentence  of  penal  servitude  you  shall  first  pass  a  1881. 
sentence  such  as  would  have  been  capable  of  being  passed  before  ina\^enl__ 
that  Act  was  passed.    I  can  only  say  that  I  cannot  construe  the  Several  counts 
words  as  meaning  that.    The  words  of  the  statute  seem  to  me  —Several  sen- 
to  express  very  plainly  that  the  Court  may  give  this  punishment,  tences. 
and  then  the  Act  proceeds  to  give  the  form  of  judgment,  and  says 
that  the  prisoner  may  be  sentenced  to  transportation,  for  which 
penal  servitude  is  substituted,  and  that  may  be  done  in  addition 
to  any  punishment  which  shall  be  awarded  at  common  law.  That 
means,  I  think,  any  punishment  which  is  given,  if  there  be  a  punish- 
ment in  addition.    It  does  not  mean  that  such  a  punishment  shall 
necessarily  be  given  in  order  to  be  a  foundation  for  the  other.  If 
it  did  so  the  only  effect  would  be  that  the  sentence  before  the 
House  should  be  amended  by  adding  a  fine  of  1*.  or  an  hour's 
imprisonment,  or  anything  else  the  House  might  please.  But  I  think 
it  is  quite  unnecessary  to  do  that,  for  I  feel  clear  (agreeing  there 
with  the  Court  below)  that  the  construction  of  the  Act  is  not  that 
which  is  contended  for  by  the  plaintiff  in  error.    Then  we  come  to 
what  is  more  nearly  approaching  to  something  of  substance,  if  it  is 
really  well-founded.    I  must  say  at  once  that  I  totally  disagree  with 
what  has  been  repeatedly  asserted  by  both  the  learned  counsel  at 
the  bar,  that  the  pleadings  at  common  law  in  a  criminal  case  and 
a  civil  case  were  in  the  slightest  degree  different.  I  am  speaking, 
of  course,  of  the  time  before  the  Judicature  Acts  were  passed, 
which  swept  them  all  away.    Many  enactments  had  from  time  to 
time  been  passed  relieving  the  strictness  of  pleadings  in  civil 
cases  which  did  not  relieve  them  in  criminal  cases,  but  the  rules  of 
pleading  at  common  law  were  exactly  the  same  in  each  case.  The 
course  taken  with  regard  to  an  indictment  which  was  found  was 
this :  the  Queen  having  sent  her  commission  to  the  grand  jury, 
or  any  other  commission,  to  a  proper  tribunal,  that  tribunal 
presented  all  the  offences  charged  against  the  person,  then  if  it 
was  brought  before  the  Court  sufficiently  that  a  man  had  com- 
mitted ten  murders,  fifty  burglaries,  and  a  score  of  larcenies,  they 
would  find,  not  one  finding  as  to  them  all,  but  they  would  find 
that  he  had  committed  each  of  those  charged  offences;  and  if 
there  were  many  other  persons,  as  generally  there  are,  it  would 
be  also  found  that  those  other  persons  had  committed  the 
offences  charged  against  them  also,  and  of  this  presentment 
one  record  was  made  up.    Upon  that  a  process  could  be  issued 
against  a  man  so  charged  to  bring  him  upon  his  trial  before  a 
petty  jury  to  try  whether  he  was  guilty  of  those  offences  so 
charged,  or  not.    Now  at  common  law  there  was  no  objection 
whatever  in  point  of  law  to  bringing  a  man  who  was  charged 
with  several  offences,  whether  those  charges  were  felonies  or  mis* 
demeanours,  before  one  petty  jury,  and  making  him  answer  for 
the  whole  at  one  time.    The  contrary  was  asserted  by  the  learned 
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Oimo  counsel,  but  although  repeatedly  challenged  to  do  so,  he  did  not 
r^  cite  any  authority  in  support  of  his  contention.    There  was  no 

The  Qdbbn.  iggj  objection  to  doing  this ;  it  was  frequently  not  fair  to  do  it, 
1881.  because  it  embarrassed  the  man  on  the  trial  if  he  was  accused  of 
—  several  things  at  once,  and  frequently  the  mere  fact  of  accusing  him 
Snv2toowu  °f  8everal  things  was  supposed  to  tend  to  increase  the  probability 
—Several  $en  of  his  being  found  guilty,  as  it  amounted  to  giving  evidence  of 
to***-  bad  character  against  him.  For  these  mixed  motives  it  was  well 
established  that  whenever  it  would  be  unfair  to  a  man  to  bring 
him  to  trial  for  several  things  at  once  an  application  might  be 
made  to  the  discretion  of  the  presiding  judge  to  say,  "  Try  me 
only  for  one  offence,  or  try  me  only  for  two  offences ;  if  one  was 
the  real  thing  let  me  be  tried  for  one  and  one  only  and 
wherever  it  was  right  that  that  should  be  done  the  Judge  would 
permit  it ;  and  it  is  further  established  by  a  long  series  of  decisions 
(I  confess  I  doubt  whether  they  were  right  at  first,  but  certainly 
they  have  been  well  established  now,  and  sanctioned  by  statute, 
that  is  quite  clear),  that  where  the  several  charges  were  of  the 
nature  of  felony,  the  joining  of  two  felonies  in  one  count  was  so 
necessarily,  I  may  say,  unfair  to  the  prisoner,  that  the  judge 
ought  upon  an  application  being  made  to  him,  to  put  the  prose- 
cution to  his  election,  and  send  them  to  two  trials.  It  never 
was  decided,  indeed  the  contrary  was  often  maintained,  that  if 
that  application  for  the  election  was  not  made,  even  in  felony,  the 
joining  of  several  felonies,  that  is  to  Bay,  the  taking  several 
felonies  which  had  been  found  upon  the  finding  of  the  indictment 
together,  and  trying  those  several  felonies  before  one  jury,  was 
wrong  in  point  of  law ;  on  the  contrary,  it  was  repeatedly  held 
that  it  was  right  enough,  although  if  the  proper  application  had 
been  made  at  the  proper  time  in  a  case  of  felony,  the  party 
prosecuting  would  have  been  put  to  his  election,  or  made  to  take 
one  felony  only,  and  not  both  at  the  same  time.  And  in  cases  of 
misdemeanour  it  was  by  no  means  a  matter  of  course  that  it 
should  be  done.  I  rather  think  that  in  point  of  practice,  if  the 
Judge  upon  an  application  had  been  satisfied  that  to  try  the 
prisoner  for  several  misdemeanours  together  would  have  worked 
injustice  to  him,  he  had  a  perfect  right  to  say,  "I  will  not 
work  this  injustice  by  trying  them  together ;  let  us  diminish  them 
in  number,  and  try  a  reasonable  number  and  no  more/9  I  do  not 
know  whether  that  was  ever  done  in  a  case  of  misdemeanour, 
but  I  think  it  is  very  possible.  I  feel  very  little  doubt  that 
it  may  have  been.  I  think  that  in  such  a  case  as  the  American 
case  which  was  cited,  where  a  man  in  one  indictment  was 
called  upon  to  answer  for  two  hundred  offences,  the  man 
might  not  unreasonably  have  said,  "  That  is  too  much  to  put  a 
man  upon  his  trial  for ;  select  five  or  six,  try  me  on  those,  and  let 
the  rest  stand  over."  I  do  not  see  that  that  would  be  at  all  an 
unreasonable  application.  And  in  the  present  case,  if  an  application 
had  been  made  to  the  Court  of  Queen's  Bench  to  put  the  party 
to  his  election,  and  if  it  had  been  said,  "  I  cannot  be  fairly  tried 
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for  one  offence  of  perjury  committed  in  Middlesex,  if  at  the  same  Castro 
time  I  am  to  be  tried  for  perjury  committed  in  London,  therefore  ^  Qom 
there  must  be  two  separate  trials.  If  such  an  application  had  UKKN' 
been  made,  the  Court  of  Queen's  Bench  would  doubtless  have  1881. 
said,  "  We  will  listen  to  the  arguments  that  may  be  urged  in  its  /nd^n?n,_ 
favour."  What  they  could  possibly  have  been  I  do  not  know;  Several  counts 
but  no  such  application  was  made.  The  prisoner  was  tried  upon  —Several  sen- 
two  indictments,  the  two  counts  were  taken  both  together,  and  tence** 
then  the  result  was  that  he  was  found  guilty  upon  both.  An 
attempt  was  made  to  argue  something  upon  the  wording  here, 
namely,  that  he  was  found  guilty  of  the  premises,"  to  the  effect 
that  it  did  not  mean  the  premises  charged  in  each  of  the  counts, 
but  meant  only,  if  I  understand  the  argument  rightly,  such 
premises  as  were  charged  not  only  in  the  one,  but  also  in  the 
other.  In  the  first  place,  that  is  not  the  meaning  of  the  words ; 
and  secondly  it  would  be  utterly  absurd,  because  the  one  count 
relates  entirely  to  things  which  happened  in  London  three  years 
before,  and  the  other  to  things  which  happened  in  Middlesex;  there- 
fore there  could  be  nothing  identical  in  the  two.  But  he  was  found 
guilty,  and  then  came  the  question,  what  was  the  sentence  to  be  ? 
It  is  clear  that,  if  the  Court  had  pleased  to  grant  the  application, 
these  two  counts  might  have  been  tried — the  one  in  London 
before  a  London  jury,  and  the  other  in  Middlesex  before  a 
Middlesex  jury ;  and,  but  for  the  Act  relating  to  the  Central 
Criminal  Court,  which  gives  that  court  jurisdiction  over  both, 
they  must  have  been  so  tried.  But,  even  now,  they  might  have 
been  so  tried,  and,  if  they  had  been  so  tried,  and  if  each  jury  had 
found  a  verdict  of  guilty  on  the  counts  brought  before  it 
separately,  Bex  v.  Wilkes  (ubi  sup.)  would  have  been  an  authority 
absolutely  in  point  as  to  the  sentence,  and  there  would  not 
have  been  a  pretext  for  saying  there  was  the  least  difference. 
But  then  it  is  put  in  the  argument  in  this  way,  that,  when  they 
are  both  tried  before  one  jury,  and  when  the  party  has  not  been 
put  to  his  election,  but  the  trial  for  both  offences  has  taken  place 
together,  the  consequence  must  be  that  he  is  not  to  be  punished 
in  the  same  way  as  he  would  have  been  if  he  had  been  tried  for 
each  before  a  separate  jury,  and  he  is  therefore  entitled  to  get  off 
with  less  punishment.  Why,  I  am  sure  I  cannot  conceive ;  nor 
can  I  see  that  any  authority  has  been  cited  for  that — at  any  rate, 
in  English  law ;  nor  does  it  proceed  on  any  reason.  In  regard  to 
the  American  case,  which  was  cited,  it  might  be  enough  to  say 
that  I  observe  that  it  proceeds  upon  the  express  ground  that  the 
Court  was  acting  upon  New  York  decisions,  subsequent  to  the 
Declaration  of  Independence,  and  upon  New  York  statutes,  and 
not  upon  English  rules  or  English  law.  I  daresay  that  decision 
may  be  right  according  to  those  New  York  decisions  and  statutes, 
but  their  decision  is  this :  They  say  that,  according  to  their  view, 
of  the  New  York  decisions,  where  there  is  but  one  trial  before 
one  jury,  it  must  be  for  one  offence,  and  one  only,  and  upon  that 
they  all  rest.    They  logically  enough  say  that,  if  that  is  granted 
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Gabtbo  where  there  are  sentences  passed  for  more  than  one  offence,  all  bat 
The  Qukbn   one  mU8*i  ^e  u^ra  vires  ;  accordingly,  they  held  that  the  power  of 

  '  passing  a  sentence  was  exhausted  by  the  first  sentence.   I  leave  it 

1881.      to  the  American  Judges  to  say  whether  that  was  right  or  not 
Indictment—  wcov&mg  to  American  law.  I  do  not  pretend  to  express  an  opinion 
Several  counu  on  that,  but  I  am  quite  clear  that  it  is  not  English  law,  I  think  that 
—Several  ten-  the  English  decisions  are  all  the  other  way ;  and  the  reason  of  the 
tenc€M-      case  is,  to  my  mind,  quite  clearly  the  other  way.    I  will  mention 
but  one  or  two  cases  which  prove  it.    The  first  is  Young  v.  The 
King  (8  T.  R.  98),  where  the  law  is  laid  down  in  the  way  I  have 
stated,  that  it  is  not  a  matter  of  right  and  law  that  two  indict- 
ments shall  not  be  tried  together,  but  only  a  matter  of  election. 
Then  comes  R.  v.  Jones  (2  Camp.  131),  where  Lord  Ellenborough, 
C.J.  both  laid  down  the  law  as  I  have  stated  it,  and  acted  upon 
it.    Then  R.  v.  Kingston  (8  East,  41),  where  Lord  Ellenborough, 
C.J.  again  repeats  the  doctrine;  and  lastly,  Reg.  v.  Robinson 
(ubi  sup.),  which  has  been  already  cited,  where  it  was  said  that 
the  doctrine  of  R.  v.  Wilkes  (ubi  sup.)  ought  to  have  been  applied 
to  a  case  where  there  were  two  misdemeanours  in  separate  counts 
tried  together  before  one  judge.    Taking  all  these  cases  together, 
I  myself  can  feel  no  doubt  at  all  that  by  the  English  law,  and 
going  by  that  alone,  there  is  not  a  pretence  for  this  writ  of  error. 

Lord  Watson. — My  Lords:  After  hearing  the  very  ingenious, 
arguments  on  the  part  of  the  appellant,  I  have  come  to  the  same 
conclusion  as  your  Lordships,  that  there  has  been  no  reason  what- 
ever shown  for  reversing  the  judgment  now  under  the  review  of 
the  House ;  and  the  view  which  I  take  of  the  various  objections 
which  have  been  urged  against  the  validity  of  the  verdict  and 
sentence  has  been  so  well  expressed  already  that  I  do  not  feel 
justified  in  adding  more  than  a  few  words  to  what  has  already 
fallen  from  your  Lordships.  The  question  as  to  what  constitutes 
a  separate  offence  where  there  has  been  a  repetition  of  acts  of  the 
same  character  may  at  times  involve  questions  of  extreme  nicety. 
It  is  unnecessary  to  deal  with  any  of  the  cases  such  as  have  been 
suggested  in  the  course  of  the  argument,  as  to  whether  state- 
ments differing  in  their  character,  made  by  a  person  under  oath 
upon  the  same  occasion,  will  constitute  separate  acts  of  perjury 
when  falsely  made.  It  is  quite  unnecessary  to  consider  that  in 
the  present  case.  I  have  no  hesitation  in  holding  with  your 
Lordship  upon  the  woolsack,  who,  I  think,  indicated  that  opinion, 
that  where  at  two  different  times,  at  different  places,  in  different 
suits,  and  under  the  sanction  of  two  different  oaths,  the  same 
man  repeats  the  same  false  statement,  he  thereby  commits 
two  separate  acts  of  perjury,  two  different  crimes;  and  I  do 
not  think  it  possible  to  bind  these  up  together  as  one  trans- 
action, as  was  suggested  in  the  able  argument  of  the 
leading  counsel  for  the  appellant.  You  cannot  make  them 
partes  ejusdem  negotii,  when  so  separated  in  time  and  place, 
by  the  mere  fact  that  the  person  who  committed  the  perjury 
on  each  of  these  occasions  was  actuated  in  both  by  the  same 
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motive,  and  had  the  same  improper  objeot  in  view.    I  think  Castro 
the  criticism  upon  the  terms  of  the  verdict  is  quite  unfounded,  and  Thb  qtjekx 

that  it  must  be  taken  that  these  words  import,  as  according  to  

their  natural  signification  they  do  in  my  opinion,  that  the  jury  1881. 
thereby  found  the  accused  guilty  of  each  of  the  separate  charges  /n{/^^— 
of  perjury  in  this  indictment  preferred  against  them.  I  shall  not  Several  counts 
refer  to  the  argument  founded  on  the  absence  of  the  words  contra  —Several 
formam  statuti,  or  to  that  founded  on  the  statute  of  Geo.  2,  or  to  the  8entMce8- 
argument  which  we  have  heard  from  the  learned  junior  counsel 
to-day,  because  these  have  been  entirely  disposed  of,  as  the  other 
points  in  the  case  have  been,  by  the  observations  which  have 
already  fallen  from  your  Lordships.  The  last,  and  what  appeared 
to  be  the  most  important  consideration -which  the  counsel  tor  the 
appellant  had  to  urge  on  his  behalf  was,  that  where  upon  one 
indictment  there  are  two  separate  charges  ejusdem  generis,  and 
the,  prisoner  is  convicted  of  both,  if  there  be  a  statutory  limit  to 
the  punishment  which  may  be  inflicted  for  one  of  these  offences, 
that  is  to  be  the  measure  of  all  the  punishment  that  can  be  inflicted 
upon  him  for  more  than  one  offence.  So  far  as  I  could  follow  the 
argument,  the  learned  counsel  failed  to  assign  any  good  reason 
for  that  contention.  I  think  he  did  not  dispute  that  separate 
cumulative  punishments  may  be  awarded,  the  second  to  take  effect 
from  the  date  of  the  expiring  of  the  first  sentence.  But  then 
it  was  said,  although  that  is  competent,  there  is  an  important  rule 
of  qualification  which  you  must  observe,  and  that  rule  is  this  :  if 
for  each  offence  the  statute  says  that  you  shall  inflict  a  sentence 
of  not  more  than  seven  years1  penal  servitude,  you  cannot  for  the 
two  offences  exceed  that  limit.  For  that  proposition,  which 
seems  at  "first  sight  a  very  startling  one,  and  does  not  in  my  view 
lose  that  upon  a  closer  inspection,  no  authority  whatever  was 
cited.  At  length  at  the  close  of  his  argument  an  appeal  was 
made  by  the  learned  counsel  to  an  American  case,  not  as  an 
authority,  because  I  take  it  that  the  judgment  of  a  Court  in  New 
York  is  not  an  authority  in  a  case  of  this  kind  arising  in  England, 
with  regard  to  English  rules  of  procedure  in  criminal  cases,  but 
as  showing  an  argument  that  ought  to  convince  the  House  that  it 
ought  to  come  to  the  same  conclusion  in  the  present  case  as  the 
court  in  America  arrived  at  in  the  case  of  Tweed  v.  Lipscombe 
(ubi  sup.).  That  case,  even  if  it  were  receivable,  does  not  appear 
to  me  to  be  in  the  least  degree  an  authority  for  the  proposition  in 
support  of  which  it  was  quoted.  What  was  decided  there,  as  I 
understand  the  case,  was  that  the  law  of  America  differs  from  the 
law  of  England;  and  one  of  the  Judges  expressly  puts  it  that 
because  of  that  difference  the  English  authorities  were  of  no 
authority  in  America ;  and  I  should  have  thought  that  the  con- 
verse of  that  proposition  would  be  equally  true,  namely,  that  the 
decisions  in  America,  such  being  the  difference  between  the  laws 
of  the  two  countries,  would  be  of  no  authority  here.  But  assum- 
ing the  case  of  Tweed  v.  Lipscombe  to  be  an  authority,  what  does 
it  come  to  ?  It  comes  to  this ;  that  in  prosecutions  for  misde- 
vol.  xiv.  o  o 
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Cabtro  meanour  in  America  yon  can  only  proceed  for  one  offence  npon 
Thk  Qubex  g*c^1  kdictawrt*       if  you  desire  to  have  cumulative  punishment 

  '  extending  to  more  than  one  statutory  punishment,  you  must  bring 

1881.      more  than  one  separate  indictment.    The  inference  which  I  draw 
Indictment—  ^rom  *ne  words  used  by  the  two  learned  judges  who  decided  that 
Several  counts  case  is  this,  that  you  might  have  more  than  one  penalty  of  the  full 
—  Several   amount  tacked  together,  if  you  brought  separate  proceedings  for 
sentences,  p^oge.    But  then  in  England  it  is  not  necessary  to  bring 

these  two  separate  proceedings  in  order  to  try  one  criminal  for  a 
misdemeanour,  and  I  see  no  reason  whatever,  even  if  I  accept 
that  decision  as  law,  for  holding  that  if  you  can  tack  together  two 
periods  of  the  full  amount,  one  for  each  offence,  when  yon  try  by 
separate  indictments,  the  same  may  not  be  done  when  two  offences 
are  tried  upon  the  same  indictment.  And  still  further,  it  appears 
to  me  among  the  cases  cited  at  the  bar  there  is  to  be  found,  not 
only  sufficient  authority,  but  ample  authority  for  the  proposition 
that  such  a  sentence  is  sustainable,  and  is  good  according  to  the 
law  of  England.  Had  there  been  any  serious  doubt  or  difficulty 
attending  these  questions  of  criminal  law  which  have  been  raised 
at  the  bar,  I  should  have  given  my  opinion  with  very  great 
hesitation  and  diffidence ;  but,  looking  to  the  very  unsubstantial 
character  of  the  objections  which  have  been  stated  to  this  con- 
viction and  sentence,  I  cannot  say  that  I  feel  the  least  hesitation 
in  giving  my  concurrence  to  the  views  which  have  been  expressed 
by  your  Lordships. 

Judgment  appealed  from  affirmed,  and  appeal  dismissed. 
Solicitor  for  the  appellant  (plaintiff  in  error),  E.  Kimber. 
Solicitor  for  the  respondent  (defendant  in  error),  The  Solicitor 
to  the  Treasury. 
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NORTH  EASTERN  CIRCUIT. 
Newcastle-upon-Tyne. 

Wednesday,  April  27,  1881. 
(Before  Stephen,  J.) 
Reg.  v.  Davis,  (a) 

Felonious  wounding — Delirium  tremens — When  a  defence. 

Drunkenness  is  no  excuse,  but  delirium  tremens  caused  by  drinking, 
and  differing  from  drunkenness,  if  it  produces  such  a  degree  of 
madness,  even  for  a  time,  as  to  render  a  person  incapable  of 
distinguishing  right  from  wrong,  relieves  him  from  criminal 
responsibility. 

WILLIAM  DAVIS,  thirty-eight,  labourer,  was  charged 
with  feloniously  wounding  his  sister-in-law,  Jane  Davis, 
at  Newcastle,  on  the  14th  day  of  January,  with  intent  to  murder 
her. 

Milvain  for  the  prosecution. 
Steavenson  for  the  defence. 

On  the  14th  day  of  January,  1881,  the  prisoner  (who  had  been 
previously  drinking  heavily,  but  was  then  sober)  made  an  attack 
upon  his  sister-in-law,  Mrs.  Davis,  threw  her  down,  and 
attempted  to  cut  her  throat  with  a  knife.  Ordinarily  he  was  a 
very  mild,  quiet,  peaceable,  well-behaved  man,  and  on  friendly 
terms  with  her.  At  the  police  station  he  said,  "  The  man  in  the 
moon  told  me  to  do  it.  I  will  have  to  commit  murder,  as  I  must 
be  hanged."  He  was  examined  by  two  medical  men,  who  found 
him  suffering  from  delirium  tremens,  resulting  from  over-indul- 
gence in  drink.  According  to  their  evidence  he  would  know 
what  he  was  doing,  but  his  actions  would  not  be  under  his 
control.  In  their  judgment  neither  fear  of  punishment  nor  legal 
nor  moral  considerations  would  have  deterred  him — nothing  short 
of  actual  physical  restraint  would  have  prevented  him  acting  as 
he  did.  He  was  disordered  in  his  senses,  and  would  not  be  able 
to  distinguish  between  moral  right  and  wrong  at  the  time  he 
committed  the  act.  Under  proper  care  and  treatment  he 
recovered  in  a  week,  and  was  then  perfectly  sensible. 

For  the  defence  it  was  submitted  that  he  was  of  unsound  mind 
at  the  time  of  the  commission  of  the  act,  and  was  not  responsible 
for  his  actions. 

Stephen,  J.  to  the  jury :  The  prisoner  at  the  bar  is  charged 
with  having  feloniously  wounded  his  sister-in-law,  Jane  Davis, 
on  the  14th  day  of  January  last  with  intent  to  murder  her.  You 
will  have  to  consider  whether  he  was  in  such  a  state  of  mind  as 
(a)  Reported  by  Richard  Luck,  Esq.,  Barrister-at-Law 
O  O  2 
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to  be  thoroughly  responsible  for  his  aotions.  And  with  regard 
to  that  I  must  explain  to  you  what  is  the  kind  or  degree  of 
insanity  whioh  relieves  a  man  from  responsibility.  Nobody  must 
suppose— and  I  hope  no  one  will  be  led  for  one  moment  to 
suppose— that  drunkenness  is  any  kind  of  excuse  for  crime.  If 
this  man  had  been  raging  drunk,  and  had  stabbed  his  sister-in- 
law  and  killed  her,  he  would  have  stood  at  the  bar  guilty  of 
murder  beyond  all  doubt  or  question.  But  drunkenness"  is 
one  thing  and  the  diseases  to  which  drunkenness  leads  are 
different  things ;  and  if  a  man  by  drunkenness  brings  on  a  state 
of  disease  which  causes  such  a  degree  of  madness,  even  for  a 
time,  which  would  have  relieved  him  from  responsibility  if  it  had 
been  caused  in  any  other  way,  then  he  would  not  be  criminally 
responsible.  In  my  opinion,  in  such  a  case  the  man  is  a  madman, 
and  is  to  be  treated  as  such,  although  his  madness  is  only 
temporary.  If  you  think  he  was  so  insane — that  if  his  insanity 
had  been  produced  by  other  causes  he  would  not  be  responsible 
for  his  actions — then  the  mere  fact  that  it  was  caused  by 
drunkenness  will  not  prevent  it  having  the  effect  which  other- 
wise it  would  have  had,  of  excusing  him  from  punishment. 
Drunkenness  is  no  excuse,  but  delirium  tremens  caused  by 
drunkenness  may  be  an  excuse  if  you  think  it  produces  such  a 
state  of  mind  as  would  otherwise  relieve  him  from  responsibility. 
A  person  may  be  both  insane  and  responsible  for  his  actions, 
and  the  great  test  laid  down  in  McNaughten' s  case  (10  CI.  & 
Fin.  200  j  1  C.  &  K.  130  n.)  was  whether  he  did  or  did  not 
know  at  the  time  that  the  act  he  was  committing  was  wrong. 
If  he  did— even  though  he  were  mad — he  muBt  be  responsible ; 
but  if  his  madness  prevented  that,  then  he  was  to  be  excused. 
As  I  understand  the  law,  any  disease  which  so  disturbs 
the  mind  that  you  cannot  think  calmly  and  rationally  of 
all  the  different  reasons  to  which  we  refer  in  considering  the 
rightness  or  wrongness  of  an  action — any  disease  which  so 
disturbs  the  mind  that  you  cannot  perform  that  duty  with  some 
moderate  degree  of  calmness  and  reason  may  be  fairly  said  to 
prevent  a  man  from  knowing  that  what  he  did  was  wrong. 
Delirium  tremens  is  not  the  primary,  but  the  secondary  conse- 
quence of  drinking,  and  both  the  doctors  agree  that  the  prisoner 
was  unable  to  control  his  conduct,  and  that  nothing  short  of  actual 
physical  restraint  would  have  deterred  him  from  the  commission 
of  the  act.  If  you  think  there  was  a  distinct  disease  caused  by 
drinking,  but  differing  from  drunkenness,  and  that  by  reason 
thereof  he  did  not  know  that  the  act  was  wrong,  you  will  find  a 
verdict  of  not  guilty  on  the  ground  of  insanity ;  but  if  you  are 
not  satisfied  with  that,  you  must  find  him  guilty  either  of  stabbing 
with  intent  to  murder  or  to  do  grievous  bodily  harm. 

The  jury  returned  a  verdict  of  Not  Guilty  on  the  ground  of 
insanity. 

The  prisoner  was  ordered  to  be  detained  during  Her  Majesty's 
pleasure. 
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SOUTH-EASTERN  CIRCUIT. 
Ipswich  Assizes. 

Thursday,  Feb.  3,  1881. 
(Before  Sir  H.  Hawkins,  J.) 

Reg.  v.  Hubbard. 

Evidence — Declarations  under  sense  of  impending  death — Subse- 
quent hope  of  recovery. 

A  declaration  made  under  a  belief  of  impending  death  was  held 
admissible  in  evidence,  even  though  the  declarant  at  a  later 
period  of  the  day  took  a  more  cheerful  view  of  her  position,  and 
thought  that  she  should  recover. 

MURDER.    The  prisoner  was  indicted  for  the  murder  of  his 
wife,  Priscilla  Hubbard,  at  Ipswich,  on  the  21st  day  of 
December,  1880. 

Carlos  Cooper  and  Blofield  were  counsel  for  the  prosecution ; 
and  Sims  Reeve  and  Haggard,  for  the  prisoner. 

In  support  of  the  case  for  the  prosecution,  the  counsel  for  the 
Crown  tendered  in  evidence  certain  declarations  of  the  deoeased 
woman,  as  dying  declarations  made  by  her  on  the  day  preceding 
her  death.  A  body  of  testimony  was  adduced  which  satisfied  the 
learned  Judge  that  the  declarations  tendered  were  made  by  the 
deceased  on  the  29th  day  of  December,  under  the  solemn  belief 
that  her  death  was  impending. 

For  the  prisoner  two  witnesses  were  called,  who  proved  to  the 
satisfaction  of  the  learned  Judge  that  later  in  the  day,  after  the 
making  of  the  declarations  in  question  the  deceased  took  a  more 
cheerful  view  of  her  condition  and  thought  she  would  recover. 

Upon  this  evidence  the  counsel  for  the  prisoner  contended,  upon 
the  authority  of  Rex  v.  Fagent  (7  Car.  &  P.  238)  (a)  and  Rem  v. 
Megson  (9  Car.  &  P.  418)  (6)  that  the  hope  of  recovery  which  the 

(a)  Beg.  v.  Fagent.  Indictment  for  manslaughter.  The  deoeased  expressed  an 
opinion  (sic)  that  she  should  not  recover,  and  made  a  declaration,  and  subsequently, 
on  the  same  day,  asked  her  nephew  if  he  thought  "she  would  rise  again."  Held,  per 
Gaselee,  J.,  after  consulting  with  Lord  Denman,  0  J.,  that  this  declaration  was  not 

admissible. 

(6)  Rex  v.  Megson.  Indictment  for  murder.  Two  days  before  the  death  of  the 
deceased  the  surgeon  told  her  that  she  was  in  a  very  precarious  state;  and  on 
the  day  before  her  death,  when  she  had  become  much  worse,  she  said  to  the  surgeon 
that  she  found  herself  growing  worse,  and  that  she  had  been  in  hopes  she  would  get 
better,  but  as  she  was  getting  worse  she  thought  it  her  duty  to  mention  what  had 
taken  place.  Immediately  after  this  she  made  a  statement  Held,  per  Rolfe,  B., 
that  this  statement  was  not  receivable  in  evidence  as  a  declaration  in  articub  mortis, 
as  it  did  not  appear  dearly  that  at  the  time  of  making  it,  the  deoeased  was  without 
-hope  of  recovery. 
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deceased  entertained  after  making  the  declarations  rendered  those 
Hubbard,    declarations  inadmissible. 
—         Hawkins,  Sir  H. — I  think  the  declarations  are  admissible. 
1881.      Their  admissibility  depends  on  the  state  and  condition  of  the 
Evidence—  deceased  at  the  time  those  declarations  were  made,  and  if  they 
byiny     would,  as  they  clearly  would,  have  been  admissible  had  the  woman 
declaration*.  <Jie<I  the  instant  after  they  were  made,  their  admissibility  is  not 
affected  by  the  fact  that  subsequently  to  making  them  and  before 
she  died  she  had  entertained  an  opinion  she  would  recover. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Tuesday,  March  15, 1881. 

(Before  Grots  and  Lindley,  JJ.) 

Swan  (App.)  v.  Saunders  (Reap.),  (a) 

Criminal  law — Cruelty  to  animals — Parrots  consigned  by  railway 
— Non-supply  of  water  during  journey — Parrots  not  prima 
facie  domestic  animals — Jurisdiction  of  justices — Conviction — 
12  £  18  Vict.  c.  92,  s.  26 ;  17  £  18  Vict.  c.  60,  s.  8;  82  ^  88 
Vict.  c.  70 ;  42     43  Vict.  c.  45,  s.  46. 

Cruelty  to  an  animal,  to  be  within  the  statute,  must  cause  sub- 
stantial and  unnecessary  suffering  to  the  animal.  Without 
evidence  of  such  suffering,  to  keep  parrots  for  a  few  hours 
without  water  is  not  an  act  of  cruelty  upon  which  a  conviction 
can  rightly  follow. 

Six  young  parrots  were  consigned  by  railway  by  8.  from  L.  to  a 
customer  at  D.  They  were  inclosed  in  a  box,  in  which  some 
Indian  corn  but  no  water  was  put.  About  ten  hours  after 
leaving  L.  they  were  found  at  PL.,  an  intermediate  place,  by  the 
respondent,  in  a  condition  which  led  him  to  think  tluat  they  were 
suffering  from  being  too  closely  packed,  and  were  generally  in  a 
bad  condition. 

The  birds  were  alleged  to  have  drunk  a  considerable  quantity  of 
water  when  offered  to  them,  and  to  have  seemed  refreshed  and 
relieved  from  pain  after  the  draught. 

8.,  the  appellant,  was  summoned  before  a  police  magistrate  having 
jurisdiction  at  PL.,  and  was  convicted  of  cruelty  to  the  birds  on 

(a)  Reported  by  W.  P.  E^brslbt,  Ktq.,  BarrUt*r-At  L*w. 
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the  ground  that  he  had  failed  to  supply  tliem  with  water  for  Swan 

their  journey  from  L.  to  D.  Saunders 
Held,  on  appeal  from  the  decision  of  the  magistrate,  that  the  con-   

victim  was  wrong,  that  the  mere  non-supply  of  water  for  the  1881. 

birds  was  not  sufficient  evidence  upon  which  to  found  a  conviction       7T"  u 

for  cruelty ;  and  further,  that  in  default  of  evidence  to  that  animals. 

effect,  young  parrots  were  not  domestic  animals  within  the 

statutes  passed  to  prevent  cruelty  to  animals. 
Quaere,  whether  the  justices  at  H.  had  jurisdiction  to  try  the 

case. 

rj^HIS  was  a  case  stated  under  20  &  21  Vict.  c.  43. 

On  the  1st  day  of  October,  1880,  at  the  Lambeth  Police  Court, 
an  information  was  preferred  by  the  respondent  against  the 
appellant  under  sect.  2  of  12  &  13  Vict.  c.  92,  for  that  he  on  the 
10th  and  11th  days  of  September,  1880,  within  the  district  of  the 
Lambeth  Police  Court,  did  ill-treat,  torture,  and  cause  or  procure 
to  be  cruelly  ill-treated  and  tortured,  six  parrots. 

On  the  14th  day  of  October  the  matter  of  the  same  information 
came  on  to  be  heard  in  due  form,  and  upon  the  hearing  it 
appeared  as  follows : 

That  the  appellant  was  the  foreman  to  one  Cross,  a  wholesale 
dealer  in  foreign  birds,  &c,  in  Liverpool. 

On  the  10th  day  of  September  the  appellant  superintended  the 
packing  in  a  wooden  box  of  six  young  parrots  at  Liverpool. 
The  birds  were  afterwards  despatched  by  his  direction  by  the 
train  leaving  Liverpool  at  11  p.m.,  consigned  to  the  purohaser  at 
Dover,  Kent,  the  train  for  which  place  would  leave  Heme  Hill 
station  at  10.26  on  the  morning  of  the  11th  day  of  September. 
Some  Indian  corn  was  placed  in  the  box  in  which  they  were 
consigned. 

At  9.15  on  the  morning  of  the  11th  day  of  September  the 
respondent,  who  was  employed  by  the  Society  for  the  Prevention 
of  Cruelty  to  Animals,  observed  the  box  lying  on  the  platform 
at  Heme  Hill  station. 

He  observed,  through  a  crevice  on  the  top  of  the  box,  that  the 
birds  were  much  torn  about,  and,  as  he  described,  perspiring 
very  freely,  and  that  the  three  birds  at  the  bottom  of  the  box 
were  being  trampled  on  by  the  others,  and  were  in  a  most 
exhausted  condition.  He  caused  the  birds  to  be  removed  from 
the  box  into  a  larger  one,  and  after  they  had  been  supplied  with 
water  they  seemed  to  revive,  and  were  forwarded  to  their 
destination.    He  considered  that  they  were  too  closely  packed. 

A  porter  at  the  Heme  Hill  station,  whose  attention  had  been 
called  to  the  birds  by  the  respondent,  proved  that  he  heard  them 
sqeaking  and  making  a  peculiar  noise,  and  that  one  of  the 
servants  of  the  railway  company  gave  them  some  cold  water,  of 
which  they  drank  about  two  saucers-full  with  a  relish,  and  did 
not  cry  out  afterwards,  but  seemed  to  be  quite  happy  and 
contented. 
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Swam  Upon  these  facts  it  was  contended,  on  the  part  of  the  appel- 
Sauio>kb8    'an*>  there  was  no  evidence  of  cruelty  upon  which  he 

  should  be  convicted ;  that  these,  being  foreign,  unacclimatised 

1881.      parrots,  were  not  animals  within  the  meaning  of  the  said  statute; 
Q^foy  tQ    that  no  offence  had  been  committed  by  the  appellant  within  the 
animals,    jurisdiction  of  the  Lambeth  Police  Court ;  and  that  the  appellant 
had  not  committed  any  offence. 

The  magistrate  held  that  the  box  was  of  a  sufficient  size  and 
proper  construction,  and  that  the  birds  were  not  too  closely 
packed;  but  he  was  of  opinion  that  an  offence  had  been  com- 
mitted, and  that  it  was  cruelty  to  send  birds  during  hot  weather 
in  the  box  used  by  the  appellant,  without  water,  on  a  journey 
of  several  hours,  and  convicted  the  appellant  of  the  offence, 
and  adjudged  him  to  pay  a  fine  of  10*.,  together  with  2*.  for 
costs. 

The  magistrate  held  that  the  parrots  were  animals  within  the 
meaning  of  the  statute,  and  that  the  appellant  had  committed  an 
offence  within  the  jurisdiction  of  the  said  court. 

The  opinion  of  the  Court  was  asked  whether  the  above  con- 
tentions of  the  appellant  were  right  in  point  of  law,  the  Court 
to  make  such  order  as  to  costs  as  it  deemed  fit. 

By  12  &  13  Vict.  c.  92,  s.  2  : 

If  any  person  shall,  from  and  after  the  passing  of  this  Act,  cruelly  beat,  ill-treat, 
over-drive,  abase,  or  torture,  or  cause  or  procure  to  be  cruelly  beaten,  ill-treated, 
over-driven,  abused,  or  tortured,  any  animal,  every  such  offender  shall,  for  every 
such  offence,  forfeit  and  pay  a  penalty  not  exceeding  five  pounds. 

By  sect.  14 : 

Every  complaint  under  the  provisions  of  this  Aot  shall  be  made  within  one  calendar 
month  after  the  cause  of  such  complaint  shall  arise;  and  every  offence  committed 
against  this  Act  may  be  heard  and  determined  by  any  justice  of  the  peace  within 
whose  jurisdiction  such  offence  shall  be  committed  in  a  summary  way,  upon  the  com- 
plaint of  any  person,  and  without  any  information  in  writing ;  and  it  shall  be  lawful 
for  any  such  justice,  in  all  cases  where  any  person  complained  of  shall  not  be  in 
custody,  to  summon  such  person  to  appear  before  suoh  justice,  or  before  any  other 
justice  of  the  peace,  at  a  time  and  place  to  be  named  in  suoh  summons ;  and,  on  the 
appearance  of  the  party  accused,  or,  in  default  of  suoh  appearance,  upon  proof  of  the 
service  of  such  summons,  the  said  justice,  or  any  other  justice  who  shall  be  present 
st  the  time  and  place  appointed  for  such  appearance,  shall  proceed  to  into 
the  matter. 

By  sect.  29 : 

The  word  "animal"  shall  be  taken  to  mean  any  horse,  mare,  gelding,  boll,  ox,  cow, 
heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  oat,  or  any  other 
domestic  animal 

By  17  &  18  Vict.  c.  60,  s.  3 : 

The  words  and  expressions  to  which  s  meaning  is  affixed  by  the  Act  of  the  twelfth 
and  thirteenth  years  of  Her  Majesty,  and  which  are  introduced  into  this  Aot,  shall 
have  the  same  meaning  in  this  Aot ;  and  the  word  "  animal "  shall,  in  the  said  Act, 
and  in  this  Act,  mean  any  domestic  animal,  whether  of  the  kind  or  species 
particularly  enumerated  in  clause  29  of  the  said  Act,  or  of  any  other  kind  or  species 
whatever,  and  whether  a  quadruped  or  not. 

By  42  &  43  Vict.  c.  49,  s.  46,  sub-s.  3 : 

Where  the  offence  is  committed  on  any  person,  or  in  respect  of  any  property  in  or 
upon  any  carriage,  cart,  or  vehicle  whatsoever,  employed  in  a  journey,  or  on  board 
any  vessel  whatsoever  employed  in  a  navigable  river,  lake,  canal,  or  inland  navigation, 
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the  person  accused  of  Buoh  offence  may  be  tried  by  any  court  of  summary  juris-  Swan 
diction  through  whose  jurisdiction  such  carriage,  cart,  vehicle,  or  vessel,  passed  in  the  v. 
course  of  the  journey  or  voyage  during  which  the  offence  was  committed.  Saundeks. 

H.  O.  Greene  for  the  appellant. — The  conviction  was  wrong.  issT. 

The  magistrate  decided  wrongly  on  all  the  three  points  raised.   

First,  there  was  no  evidence  of  cruelty,  and  there  is  none  disclosed 
in  the  case,  on  which  the  magistrate  could  convict.  Cruelty  has 
been  defined  to  be  unnecessary  violence  to  and  abuse  of  an 
animal :  (Murphy  v.  Manning,  46  L.  J.  211,  M.  0. ;  L.  Rep.  2  Ex. 
Div.  307.)  Mere  inconvenience  for  a  short  time  to  these  birds 
resulting  from  their  being  sent  by  railway  is  not  cruelty.  Next, 
these  parrots  were  not,  and  there  was  no  evidence  that  they  were, 
domestic^  animals  within  the  Acts  12  &  13  Vict.  c.  92,  and  17  & 
18  Vict.  c.  60.  A  parrot,  in  a  wide  sense,  is  an  animal,  and  may 
in  time  become  domesticated.  The  statute  applies  only  to 
domestic  animals,  and  not  to  wild  animals  which  have  been 
domesticated,  such  as  caged  animals,  or  tame  hares  or  foxes. 
The  birds  are  not  shown  in  the  case  to  be  domestic  animals,  or  to 
be  even  domesticated  animals,  but  merely  young  parrots  consigned 
by  a  dealer  in  foreign  birds  to  a  customer.  Thirdly,  there  was 
no  offence  within  the  jurisdiction.  This  case  does  not  come 
within  sect.  14  of  12  &  13  Vict.  c.  92.  These  birds  were  merely 
passing  through  the  district  of  the  magistrate ;  and  the  cruelty 
found  by  the  magistrate  in  sending  these  birds  without  water 
occurred,  if  at  all,  at  Liverpool. 

Underhill,  Q.C.  (Morton  Smith  with  him)  for  the  respondent. — 
The  Court  in  this  case  is  asked  virtually  to  overrule  the  magistrate's 
decision  upon  questions  of  fact ;  for  the  first  two  points  raised 
are  only  questions  of  fact,  and  have  been  found  by  the  magistrate 
against  the  appellant.  These  birds  were  ill-treated  and  abused, 
in  the  opinion  of  the  magistrate,  and  his  finding  of  cruelty  in 
the  case  is  conclusive.  There  was  evidence  of  cruelty.  A  parrot 
is  a  domestic  animal,  and  the  magistrate  has  so  found  it.  The 
case  of  Bridge  v.  Parsons  (32  L.  J.  95,  M.C.),  which  was  decided 
on  the  earlier  of  the  two  Acts,  is  in  respondent's  favour ;  and  17  & 
18  Vict.  o.  60,  s.  3,  thoroughly  supports  his  contention.  Thirdly, 
the  offence  committed  by  the  appellant  was  a  continuing  one, 
and  could  be  dealt  with  by  any  magistrate  within  whose  jurisdic- 
tion the  suffering  of  the  animal  is  discovered.  This  has  been  so 
held  under  a  statute  passed  to  meet  cases  similar  to  this  : 
(Johnson  v.  Oolam,  10  L.  Rep.  Q.  B.  544.)  The  continuity  of 
the  offence  through  several  jurisdictions  does  not  prevent  the 
offender  from  being  punished  in  any  one  of  the  jurisdictions ; 
and  this  is  brought  within  the  scope  of  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  o.  49),  s.  46,  sub-sect.  3. 

Grove,  J. — Three  points  for  our  decision  have  been  raised  in 
this  case.  I  am  of  opinion  that  our  judgment  must  proceed  for 
the  appellant  on  the  first  two  points ;  as  to  the  third,  whether 
the  alleged  offence  was  a  continuing  offence  or  not,  I  had  some 
doubt.    I  now  think,  however,  that  the  offence,  if  any,  was  a 
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Swak  continuing  offence.  The  case  before  us  does  not  set  out  any 
Sicxnotfi.    reasonable  evidence  of  cruelty  under  the  statutes  on  the  part  of 

  the  appellant.    Cruelty  has  been  defined  as  the  unnecessary 

I86L  abuse  of  an  animal.  I  should  prefer  to  define  the  word  as  on- 
Crmtltj  to  necessary  ill-usage  by  which  the  animal  substantially  suffers.  No 
substantial  suffering  has  been  here  made  out  by  the  evidence 
before  the  magistrate.  An  Act  has  been  cited  to  us  in  which 
the  Legislature  lays  down  that  thirty  hours  is  the  longest  period 
during  which  cattle  are  to  be  kept  without  water.  Whatever 
my  opinion  might  be  as  to  whether  or  not  that  was  too  long  * 
period,  we  have  no  evidence  before  us  to  show  that  parrots 
suffer  much  in  the  hot  weather  from  the  want  of  water,  and 
that  they  require  to  be  supplied  with  it  during  the  night  time, 
or  within  a  period  of  ten  hours.  Of  course  it  is  not  impossible 
that  such  evidence  might  be  given.  Cruelty  does  not  mean  any 
inoonvenienoe  or  discomfort  incidental  to  travelling  from  one 
place  to  another  which  may  happen  to  the  animal.  To  keep  s 
bird  in  September  without  water  for  one  night  is,  without 
frittering  away  the  effect  of  the  statutes,  not  such  cruelty  as 
to  be  punishable.  The  box  in  which  the  parrots  were  confined 
was  found  to  be  sufficient  for  them.  The  only  evidenoe  of  cruelty, 
and  ground  for  conviction  by  the  magistrate  disclosed  by  this 
case  is,  that  the  birds  seemed  refreshed  by  the  water  which 
they  are  stated  to  have  drunk  with  a  relish.  As  to  the  second 
point,  I  do  not  think  these  birds  were  domestic  animals  within 
the  statutes  cited.  I  do  not  say  that  a  parrot  might  not  become 
a  domesticated  animal  when  thoroughly  tamed  and  accustomed 
to  the  society  of  human  beings,  but  these  were  young  unaoclima- 
tised  birds  freshly  imported  into  England.  They  are  clearly 
different  from  fowls  and  other  poultry,  and  the  evidenoe  goes 
to  prove  that  they  were  not  tamed  and  domesticated.  Lastly, 
I  am  inclined  to  think  that  if  there  had  been  any  offence  it 
would  have  been  a  continuing  offence.  If  an  animal  is  put  in 
such  a  position  that  it  might  inflict  great  pain  upon  it,  and  the 
circumstances  are  such  that  it  is  reasonable  to  suppose  that  the 
position  will  not  be  altered,  as  long  as  and  wherever  that  position 
is  maintained,  it  is  a  continuing  offence. 

L  fed  ley,  J. — As  to  the  first  two  points,  that  such  sufficient 
cruelty  as  to  convict  has  not  been  made  out  in  the  case,  and 
that  these  parrots  were  not  domestic  animals  under  the  statutes, 
I  concur  with  the  judgment  of  my  brother  Grove  ;  but  on  the 
question  of  jurisdiction  I  have  grave  doubts  as  to  whether  the 
magistrate  had  jurisdiction  in  this  case  by  reason  of  the  alleged 
offence  being  a  continuing  one.  In  the  case  of  Johnson  v.  Colam 
(ubi  sup.)  the  continuing  offence  was  an  omission  on  the  part 
of  the  appellant  to  make  an  application  at  different  watering 
places  for  water  for  the  purpose  of  watering  his  cattle,  a  state  of 
things  different  from  that  now  before  us.  The  decision  of  this 
point  is,  however,  not  material  to  our  judgment. 

Appeal  allowed  with  costs. 
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Solicitors  for  the  appellant,  Last  and  Sons,  for  Banell,  Rodway,  Swan 
and  Banell,  Liverpool.  Saundbbs. 
Solicitor  for  the  respondent,  A.  Leslie.   

1881. 

Cruelty  to 
animals. 


HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Friday,  May  13,  1881. 
(Before  Lord  Coleridge,  C.J.,  Field  and  Bowen,  JJ.) 
Reg.  v.  Duncan,  (a) 

New  trial  —  Indictment — Obstruction  of  highway — Acquittal — 
Practice  and  jurisdiction. 

Upon  the  trial  at  assizes  of  an  indictment  for  obstructing  a  high- 
way, removed  by  certiorari  into  the  Queen's  Bench  Division,  the 
jury  came  to  a  special  finding,  upon  which  a  verdict  of  not 
guilty  was  entered.  A  rule  nisi  for  a  new  trial,  on  the  grounds 
of  improper  admission  of  evidence,  misdirection,  and  the  verdict 
being  against  the  weight  of  evidence,  having  been  obtained  by 
the  prosecutor : 

Held,  that  it  was  contrary  to  the  established  practice  of  the  court 
to  grant  a  new  trial  when  the  defendant  has  been  m  peril  of 
imprisonment ;  and  that  it  was  therefore  not  within  its  juris- 
diction  to  make  this  rule  absolute. 

THIS  was  an  indictment  for  obstructing  a  highway  which  had 
been  removed  by  certiorari  into  the  Queen's  Bench  Division, 
and  tried  at  Winchester  during  the  last  Winter  Assizes  by  a 
special  jury  before  Baggallay,  L.J.  The  main  question  disputed 
upon  the  evidence  was  whether  the  place  upon  which  the  de- 
fendant had  admittedly  built  an  obstruction  had  ever  been  a 
public  road. 

The  jury  found  that  there  was  once  a  road  at  this  place,  but 
that  the  improvements  which  the  defendant  had  made  were  not 
a  material  damage  to  the  public. 

The  counsel  on  each  side  claimed  this  finding  as  a  verdict  for 
their  respective  clients,  and  the  counsel  for  the  prosecution 
further  claimed  that  this  finding  should  be  entered  as  a  special 
verdict,  but  at  the  learned  Judge's  direction  a  verdict  of  Not 
Guilty  was  entered  upon  the  record. 

(a)  Reported  by  M.  W.  MoKbllab,  Esq.,  B*rritt«r-at-Law. 
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v. 

DUNOJLN. 

1881. 

Obstructing 
highway — 
Acquittal- 
New  trial. 


On  the  28th  February  Collins,  Q.C.,  for  the  prosecution, 
obtained  a  rule  nisi,  calling  upon  the  defendant  to  show  cause 
why  the  verdict  obtained  for  him  at  the  last  Winter  Assizes  holden 
at  Winchester  in  and  for  the  county  of  Southampton,  should  not 
be  set  aside,  and  a  new  trial  had  upon  the  grounds  (1)  That  the 
learned  judge  improperly  admitted  evidence  to  the  effect  that  the 
said  defendant  had  improved  certain  roads  and  fences;  being  no 
part  of  the  road  in  dispute;  (2)  That  the  learned  judge  mis- 
directed the  jury  in  telling  them  that  they  might  take  into 
consideration  the  alterations  and  improvements  made  by  the 
defendant  to  another  road,  when  they  were  considering  the 
question  whether  the  road,  the  subject  of  the  indictment,  was 
obstructed  or  materially  obstructed;  and  (3)  That  the  verdict 
was  against  the  weight  of  evidence. 

Charles,  Q.C.  and  Bullen,  for  the  defendant,  showed  cause. — 
Obstructing  a  highway  is  an  offence  for  which  the  punishment  is  a 
fine  or  imprisonment,  or  both.  This  is  a  case,  therefore,  within  the 
rule  of  practice  that  there  can  be  no  new  trial  in  a  criminal  pro- 
ceeding after  a  verdict  of  not  guilty.  In  Beg.  v.  Russell  (8  B.  A  B. 
942),  upon  an  indictment  for  obstructing  a  navigation,  the  jury 
found  that  the  defendant's  erection,  although  a  nuisance,  was  not 
sufficiently  so  to  render  the  defendant  criminally  liable,  and  the 
judge  directed  an  acquittal.  That  is  practically  the  same  as  the 
finding  of  the  jury  here.  The  Court  of  Queen's  Bench  dis- 
charged a  rule  nisi  for  a  new  trial,  and  Lord  Campbell  said 
(p.  950)  :  "  The  ground  of  my  decision  is,  that  this  is  a  criminal 
proceeding,  and  that  the  defendant  ought  not  to  be  twice  pat  in 
peril  for  the  same  cause.  That  rests  upon  a  maxim  of  English 
law,  which  will,  I  hope,  always  be  held  sacred.  I,  for  my  own 
part,,  reprobate  the  recent  speculations  as  to  the  propriety  of 
granting  a  new  trial  after  acquittals  for  felony  and  murder.  If 
there  be  an  improper  conviction,  it  should  be  set  aside,  but  I 
hope  the  same  practice  will  never  prevail  in  the  case  of  an 
acquittal."  This  decision  was  approved  and  followed  in  Beg.  v. 
Johnson  (2  E.  &  E.  613),  an  alleged  obstruction  to  a  highway, 
although  the  Judge,  who  tried  the  indictment,  reported  his 
dissatisfaction  with  the  verdict  of  acquittal. 

Collins,  Q.C.  and  Worry,  for  the  prosecution,  supported  the 
rule.— In  both  the  cases  upon  which  the  defendant  relies,  an 
exception  is  expressed  with  regard  to  misdirection  of  the  judge 
at  the  trial ;  here  the  rule  has  been  obtained  on  the  grounds  of 
improper  reception  of  evidence  and  of  misdirection.  [Lord 
Coleridge. — But  how  can  we  consider  those  grounds?]  It 
seems  to  have  been  the  practioe  as  far  back  as  1802  to  grant 
new  trials  upon  acquittals  in  cases  of  non-repair :  (Rex  v.  West 
Biding  of  Yorkshire,  3  East,  354.)  And  in  Beg.  v.  Chorley 
(12  Q.  B.  515)  a  rule  for  a  new  trial  was  made  absolute  where 
the  defendants  were  acquitted  upon  an  indictment  for  obstructing 
a  highway.  [Lord  Coleridge. — It  appears,  however,  that  the 
rule  was  amended  to  the  form  of  staying  the  judgment,  upon  a 
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doubt  concerning  this  very  question.]  There  is  a  reference  in 
Beg.  v.  Ohorley  to  the  case  of  Beg.  v.  Leigh  (10  A.  &  E.  398) 
where  this  question  arose,  and  a  new  trial  was  granted.  [Lord 
Coleridge. — That  was  a  case  of  non-repair.  There  is  no  case 
apparently  of  a  new  trial  where  there  had  been  an  acquittal  upon 
a  charge  which  might  have  resulted  in  imprisonment.] 

Charles,  Q.C.  called  attention  to  Beg.  v.  Scaife  (17  Q.  B.  Div. 
238  and  18  Q.  B.  Div.  773),  where  there  was  a  new  trial  upon  an 
acquittal  even  of  felony ;  but  that  case  was  peculiar,  and  is  in 
effect  overruled  by  Beg.  v.  Bertrand  (L.  Rep.  1  P.  C.  520). 

Lord  Coleridge,  C.J. — I  think  we  cannot  interfere  in  this  case. 
The  practice  in  matters  of  this  kind  seems  to  have  been  settled 
for  centuries,  and,  in  my  opinion,  we  have  no  jurisdiction  to  alter 
it.  With  one  single  exception,  no  new  trial  has  ever  been 
granted,  as  far  as  we  can  find,  where  a  defendant  has  been  at  his 
first  trial  in  peril  of  imprisonment.  The  single  exception  is  Reg. 
v.  Scaife,  which  was  a  case  for  felony ;  but  not,  I  think,  on  that 
account  of  any  greater  or  less  weight  as  an  authority  here.  The 
Court  of  Queen's  Bench,  consisting  of  Lord  Campbell,  Patteson, 
Coleridge,  and  Erie,  JJ.,  made  a  rule  absolute  for  a  new  trial  on 
an  indictment  for  robbery  with  violence,  which  had  been  removed 
by  certiorari  from  quarter  sessions  to  the  assizes.  There  were  three 

Erisoners,  and  two  of  them  had  been  convicted ;  the  third,  who 
ad  been  acquitted,  had  procured  the  absence  of  one  of  the 
witnesses,  whose  deposition  was  read  against  all  the  prisoners. 
The  new  trial  took  place  at  the  quarter  sessions,  and  all  three 
prisoners  were  convicted  and  sentenced  to  ten  years'  transporta- 
tion. This  case,  however,  was  considered  at  great  length  in  Beg. 
v.  Bertrand,  an  appeal  in  a  case  of  felony  from  New  South  Wales ; 
and  Sir  John  Coleridge,  who  delivered  the  judgment  of  the 
Privy  Council,  expressed  disapproval  and  regret  in  respect  of  the 
Queen's  Bench  decision  in  which  he  had  taken  part,  and  declined 
to  follow  it.  Further,  it  has  never  been  followed  in  the  practice 
of  this  Court,  and  I  think  we  may  now  consider  that  it  is  entirely 
overruled.  The  motion  for  a  new  trial  in  the  present  case  is 
therefore  absolutely  without  authority ;  and  although  of  course 
the  Legislature  may  think  fit  to  alter  the  long  established 
practice  of  this  Court,  and  to  give  power  to  grant  a  new  triai  in 
a  criminal  matter  after  an  acquittal,  yet  it  seems  to  me  that  we 
have  no  jurisdiction  to  do  anything  but  carry  out  the  unbroken 
rule  of  practice. 

Field  and  Bowen,  J  J.,  concurred. 

Rule  discharged. 
Solicitors  for  prosecution,  Knight  and  Ward. 
Solicitors  for  defendant,  Swann  and  Co.,  for  Foster,  Aldershot. 


Reg. 

v. 

Duwcaw. 

1881. 

Obstructing 
highway — 
Acquittal- 
New  trial. 


574 


CRIMINAL  LAW  CA8B8. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  May  21,  1881. 

(Before  Lord  Coleridge,  C.J.,  Grovi,  Hawkins,  Lopes,  and 

Stephen,  JJ.) 

Reg.  v.  Harper,  (a) 

Forgery — Bill  of  exchange — Inchoate  instrument — Indictment. 

The  prisoner  was  indicted  in  the  first  count  for  forging  and  uttering 
an  indorsement  on  a  bill  of  exchange,  in  the  second  count  on  a 
paper  writing  in  the  form  of  and  purporting  to  be  a  bill  of 
exchange,  and  in  the  third  count  on  a  certain  paper  writing. 

The  facts  were  these :  the  prosecutor  wrote  the  body  of  a  bill  of 
exchange,  but  without  signing  the  drawer's  name,  arid  sent  it  to 
the  prisoner,  who  was  to  accept  it  and  procure  an  indorsement  by 
a  solvent  person,  and  return  it  to  the  prosecutor.  The  prisoner 
accepted  it,  and  forged  the  indorsement  of  another  person's  name, 
and  returned  it. 

Held,  that  the  prisoner  could  not  be  convicted  upon  this  indictment, 
as  the  document  was  only  an  inchoate  instrument  of  no  value 
when  the  prisoner  forged  the  indorsement. 

JOHN  HARPER  was  convicted  of  forgery  before  me  at  the 
Durham  Assizes,  under  the  following  circumstances  : 
Messrs.  Watson  and  Son,  of  Kilmarnock,  having  supplied 
Harper  with  some  machinery,  drew  a  bill  upon  him  for  the  prioe, 
and  forwarded  it  to  him  for  acceptance,  unsigned  by  the  drawers. 
It  had  been  arranged  that  Harper  should  procure  the  indorsement 
of  a  solvent  person,  and  should  himself  accept  the  bill.  Harper 
returned  it  accepted  by  himself,  and  purporting  to  be  indorsed  by 
one  Hunt.  It  was  proved  that  Hunt's  indorsement  had  been 
forged  by  Harper.  On  getting  the  bill  back  Watson  and  Son 
indorsed  it,  and  paid  it  into  the  bank  for  collection  when  doe. 
They  did  not  at  any  time  sign  it  as  drawers.  The  following  is  a 
copy  of  the  bill  of  exchange. 

22L  10*.  4<£— Kilmarnock,  Nov.  2,  1880. 

One  month  after  date  pay  to  me  or  order  the  sum  of  22L  10s.  4dL,  that  being  for 
value  received  in  machinery. 

Mr.  J.  Harper,  Contractor  and  Builder,  Rutland-street,  Pallion,  SunderiazxL 
Indorsed,  John  Hunt,  John  Watson  and  Son.  Accepted  payable  at  the  Union  Bank  of 
London,  John  Harper. 

The  indictment  contained  six  counts,  which  charged  Harper : 

1.  With  feloniously  forging  a  certain  indorsement  to  and  on  a 

bill  of  exchange. 

(a)  Reported  by  John  Thompson,  Esq.,  Barriater-at-Law. 
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2.  With  feloniously  forging  an  indorsement  to  and  on  a  certain 
paper  writing,  whion  said  paper  writing  is  in  the  form  of  and 
purports  to  be  a  bill  of  exchange  unsigned  by  any  drawer 
thereof. 

3.  Feloniously  forging  a  certain  indorsement  to  and  on  a  certain 
paper  writing. 

In  the  4th,  5th,  and  6th  counts,  he  was  charged  with  feloniously 
uttering  the  documents  described  in  the  1st,  2nd,  and  3rd  counts. 

I  was  of  opinion  that  all  the  counts  were  bad  except  the  first 
and  fourth,  but  I  left  the  whole  matter  to  the  jury. 

The  jury  returned  a  general  verdict  of  guilty,  and  I  sentenced 
Harper  to  be  imprisoned  with  hard  labour  for  nine  months,  but 
suspended  the  execution  of  the  sentence  till  the  decision  of  this 
case  by  the  Court  for  Crown  Cases  Reserved. 

The  question  for  the  Court  is  whether  under  the  circumstances 
stated  Harper  was  properly  convicted  of  either  of  the  offences 
charged  in  the  first  or  fourth  counts  of  the  indictment,  and 
whether  any  of  the  other  counts  charge  a  felony. 

J.  F.  Stephen. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  Coleridge,  C.J. — The  court  is  of  opinion  that  the  con- 
viction on  this  indictment  cannot  be  supported.  The  prisoner 
was  convicted  generally  of  forging  an  indorsement  on  a  bill  of 
exchange.  All  the  counts  of  the  indictment  were  for  forging 
an  indorsement  on  a  bill  of  exchange,  or  on  a  paper  writing  in 
the  form  of  and  purporting  to  be  a  bill  of  exchange,  or  on  a 
certain  paper  writing.  The  document,  however,  was  but  an 
inchoate  bill  of  exchange.  A  bill  of  exchange  was  formally 
drawn  upon  and  sent  to  the  prisoner  for  his  acceptance,  and  he 
was  to  accept  it  and  to  procure  the  indorsement  of  a  solvent 
person  to  it,  but  there  was  no  drawer's  name  attached  to  the  bill. 
The  prisoner  returned  the  bill  accepted  by  himself,  and  with 
the  name  of  Hunt  as  the  indorsee  upon  it,  but  he  had  forged 
Hunt's  indorsement.  Under  these  circumstances  the  prisoner 
cannot  be  convicted  upon  this  indictment,  for  this  document 
was  clearly  not  a  bill  of  exchange.  In  McCall  v.  Taylor  (34  L.  J. 
365,  C.  P.)  it  was  held  that  an  instrument  in  the  form  of  a  bill 
of  exchange,  addressed  to  and  accepted  by  the  defendant,  but 
without  the  names  of  either  a  payee  or  drawer,  is  neither  a  bill 
of  exchange  nor  a  promissory  note,  but  only  an  inchoate  instru- 
ment. In  that  case  Erie,  C.J.  said :  "  The  instrument  has  no 
date  and  no  drawer's  name,  but  the  defendant  wrote  his  accept- 
ance across  it,  and  the  question  is,  has  the  holder  of  such  an 
instrument  a  right  to  declare  on  it,  either  as  a  bill  of  exchange  or 
promissory  note  ?  It  certainly  is  not  a  bill  of  exchange,  nor  is 
it  a  promissory  note.  It  is  in  fact  only  an  inchoate  instrument, 
though  capable  of  being  completed."  Erie,  C.J.  further  cited 
the  case  of  Stoessiger  v.  South-Eastern  Railway  Company  (3 
El.  &  B.  549 ;  23  L.  J.  549,  Q.  B.)  as  in  point.  In  that  case  the 
question  arose  whether  a  document  in  the  form  of  a  bill  of 
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Hakpek.    was  a  bill  note  or  security  for  the  payment  of  money  exceeding 

  10Z.  within  the  Carriers  Act  (11  Geo.  4  &  1  Will.  4,  o.  68,  s.  1), 

1881.      and  it  was  held  that  it  was  not.    In  this  case  we  are  clearly  of 
Forgery--   opinion  that  this  was  a  mere  inchoate  instrument,  of  no  value  in 
Inchoate    the  shape  in  which  it  was  when  the  prisoner  wrote  the  indorsement 
instrument,  upon  it.    This  is  quite  clear,  as  well  upon  principle  as  upon  the 
authorities. 
Grove,  Hawkins,  and  Lopes,  JJ.  concurred. 
Stephen,  J. — Although  I  agree  with  the  rest  of  the  court  that 
this  conviction  should  be  quashed,  yet  it  seems  to  me  that  this 
case  has  all  the  effects  of  forgery,  and  I  think  that  the  prisoner 
would  not  have  been  relieved  from  them  if  he  had  been  indicted 
for  forgery  at  common  law. 

Conviction  quashed. 


frelanH. 


HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
Wednesday,  May  4,  1881. 
(Before  O'Brien,  and  Fitzgerald,  JJ.) 

The  Queen  v.  McNaughten,  Donnelly,  and  Hates,  (a) 

Application  for  bail  in  a  charge  of  murder — Unlawful  assembly — 
Duty  of  police-officers — Bight  of  next  of  kin  of  deceased  person 
to  be  heard. 

In  a  case  of  homicide  the  next  of  kin  of  the  deceased  have  no  legal 
right  to  be  heard,  but  ex  gratia  the  court  may  hear  them. 

Per  Fitzgerald  J. :  If  parties  assemble  to  obstruct  the  officers  of  the 
law,  all  parties  so  assembling  are  guilty  of  an  unlawful  assembly 
whether  a  riot  takes  place  or  not,  and  if  a  homicide  takes  place 
in  consequence  of  that  unlawful  assembly,  every  one  talcing  a 
part  in  the  unlawful  assembly  may  be  himself  personally 
responsible  for  the  homicide. 

MOTION  to  admit  to  bail  sub-constables  Donnelly, McNaughten, 
and  Hayes,  at  present  confined  in  Sligo  goal,  Donnelly  and 
(a)  Reported  by  Cboil  R.  Roghk,  Esq.,  Barriater-at-Law. 
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MoNaughton  on  the  charge  of  wilful  murder  and  Hayes  of  man-  Tn  Qnm 
slaughter.    The  facts  as  appeared  from  the  depositions  of  the  moNaoohwh 
accused  before  the  coroner  were  as  follows.    The  accused  were  and  others. 

sub-constables  in  the  Royal  Irish  Constabulary,  and  on  the  2nd   

day  of  April,  1881,  were  proceeding  on  duty  accompanied  by  a  188L 
constable  named  Armstrong,  to  protect  a  person  named  Broder,  Bmi—Hom- 
who  was  about  to  serve  ejectment  processes.  They  had  pro-  <^ 
ceeded  some  distance  on  their  road,  when  they  were  met  by  a  Jklanmb,9' 
crowd  of  women,  and  a  little  to  the  rear  of  the  women  was  a  large 
crowd  of  men,  numbering  about  200,  one  woman  named  Began 
making  herself  a  sort  of  ring-leader.  She  said  they  did  not 
want  to  do  any  harm  to  the  police,  all  they  wanted  was  to  get 
the  processes  from  Broder.  Constable  Armstrong  came  forward, 
took  the  woman  by  the  arm,  and  said  if  she  did  not  cease  the 
conduct  of  which  she  was  guilty  she  would  be  lodged  in  jail.  A 
stone  was  then  thrown  from  the  crowd  which  struck  Broder  on 
the  knee.  Constable  Armstrong  then  advanced  from  his  com- 
rades, and  went  into  the  crowd  for  the  purpose  of  arresting  the 
man  who  had  thrown  the  stone.  He  was  immediately  surrounded 
by  the  mob,  and  his  rifle  was  seized.  His  rifle  went  off  in  the 
melee  that  ensued,  and  in  three  or  four  minutes  Armstrong  was 
left  senseless  on  the  road  suffering  from  injuries  from  the  effects  of 
which  he  shortly  after  died.  Hayes  rushed  into  the  crowd  at 
imminent  risk  to  himself,  and  having  got  through  the  crowd,  and 
got  some  little  distance  when  the  first  attack  was  quite  over,  he  was 
followed  by  a  crowd  of  four  or  five  men  who  again  attacked  him, 
and  one  raised  a  stone  some  seven  pounds  weight,  and  threatened 
to  dash  out  his  brains.  He  was  stripped  of  his  rifle,  his  belt,  his 
pouch,  and  shako,  and  but  for  the  intervention  of  a  woman  who 
was  there  his  life  would  have  been  taken.  For  the  purpose  of 
rescuing  constable  Armstrong  the  other  two  constables  Donnelly 
and  McNaughton  did  fire  upon  the  crowd.  All  the  sub-constables 
swore  they  received  no  directions  from  the  constable  to  fire  at 
all ;  it  was  not  until  his  life  was  in  imminent  danger  that  they  fired 
the  shots  to  protect  him.  It  appeared  from  the  testimony  of 
other  persons  who  saw  the  pouches  of  the  men  when  they  came 
home,  that  only  one  cartridge  was  missing  from  their  respective 
pouches,  that  there  were  marks  of  stones  upon  their  rifles,  their 
coats  were  torn  inside  out,  and  they  had  nothing  on  their  heads. 

The  evidence  submitted  below  on  behalf  of  the  prosecution  was 
that  of  four  women  who  deposed  that  there  were  not  more  than 
fifty  men  present,  that  they  had  no  sticks  and  no  stones,  and  that 
some  shouts  were  raised  by  some  children,  when  the  constabulary, 
without  any  provocation,  fired  on  the  crowd  and  killed  two 
persons.  The  coroner's  jury  found  a  verdict  of  wilful  murder 
against  Donnelly  and  McNaughten,  and  manslaughter  against 
Hayes  for  the  homicide  of  one  Corcoran,  who  was  killed  on  the 
occasion. 

Mowroe,  Q.C.  (with  him  Bird)  for  the  prisoners,  moved  that  the 
prisoners  be  admitted  to  bail. 

VOL.  xnr.  P  P 
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Tbi  Queen  John  Naish,  Q.C.,  on  behalf  of  Her  Majesty's  Attorney- 
MoNauohtbv  ^enera^  offered  no  opposition  to  the  prisoners  being  admitted  to 

AND  OTHERS,  bail. 

  Peter  O'Brien,  Q.C.,  with  him  John  A.  Overran  for  the  next  of 

1881.      kin  of  the  deceased  man  Corcoran. 
Bail— Horn-     Monroe,  Q.C.,  objected  to  his  being  heard;  those  representing 
dde— Unlaw-  the  next  of  kin  of  the  deceased  have  no  locus  standi, 
maumbk,.      O'Brien,  Q.C.— In  Beg.  v.  Rumble  and  BoneUo  (Ir.  R  3 
C.  L.  271),  counsel  for  the  next  of  kin  were  heard  in  opposition 
to  the  application  for  bail,  Whiteside,  C.J.  dissentients.  Counsel 
for  the  next  of  kin  were  heard  in  Be  Oasey,  the  Six-mile-bridge 
case  (6  Cox  C.  C.  122.) 

Fitzgerald,  J. — Is  there  any  case  where  the  Attorney-General 
has  come  into  court,  and  expressed  his  acquiescence  on  the  part 
of  the  Crown  to  the  party  being  discharged,  that  the  next  of  kin 
were  heard.  On  the  bail  motion  in  the  Six-mile-bridge  case  I 
was  for  the  next  of  kin,  and  was  heard  ex  gratia  only,  not  as  a 
matter  of  right.    We  will  hear  you  now,  but  only  ex  gratia. 

O'Brien,  J. — I  would  not  go  further  than  that. 

Bird,  for  the  prisoners,  was  not  called  on  to  reply. 

O'Brien,  J.  expressed  his  opinion  that  the  prisoner  should  be 
admitted  to  bail. 

Fitzgerald,  J. — In  concurring  that  the  motion  ought  to  be 
acceded  to,  I  was  prepared  to  go  considerably  further  and  say  that 
the  defendants  ought  to  be  discharged  upon  their  own  recognizances 
without  giving  bail  at  all.  I  do  not  propose  to  go  into  the  minute 
facts  of  the  case  and  discuss  the  discrepancies  of  the  evidence. 
When  a  transaction  of  this  kind  takes  place  every  witness  pro- 
bably gives  his  own  account  of  what  actually  occurred  in  his  own 
presence,  and  what  he  saw  himself,  and  you  will  always  find 
amongst  the  most  truth-telling  witnesses  these  discrepancies.  Bat 
we  have  to  look  at  the  broad  facts  of  the  case,  and  one  of  the 
advantages  of  a  coroner's  inquest  is  that  we  have  the  evidence  on 
both  sides.  The  man  Broder  was  there  serving  the  process  of 
the  law ;  he  was  there  upon  a  peaceful  and  lawful  occupation.  I 
collect  from  the  depositions  that  upon  some  previous  occasion  it 
was  found  necessary  to  protect  Broder.  The  four  policemen  were 
there  in  pursuance  of  a  paramount  duty,  and  were  ordered  to 
protect  Broder,  they  were  bound  to  protect  him,  and  were 
authorised  to  use  force  in  so  doing  if  necessary.  This  crowd 
were  there  evidently  for  the  purpose  of  obstructing  Broder  and 
the  officers  of  the  law.  The  police  had  a  duty  to  perform  in  pro- 
tecting the  process  server.  It  ought  to  be  known  that  if  persons 
assemble  to  obstruct  the  officers  of  the  law,  all  parties  so 
assembling  are  guilty  of  an  unlawful  assembly,  whether  a  riot 
takes  place  or  not,  and  if  a  homicide  takes  place  in  consequence 
of  the  unlawful  assembly  every  one  taking  a  part  in  the  obstruc- 
tion may  be  himself  personally  responsible  for  that  homicide.  I 
cannot  doubt  that  the  police  were  justified  in  using  force  to  repel 
force.    We  have  before  us  the  depositions  of  these  women,  and  of 


CRIMINAL  LAW  CASES. 


579 


the  three  constables,  and  I  do  not  hesitate  for  a  moment  to  say  Thb  Qubbn 
that  if  the  constables  are  to  be  believed  (and  I  shall  add  I  see  no  moNatohthii 
reason  to  disbelieve  them)  they  have  proved  a  case  not  of  crime  and  others. 

on  their  part,  but  of  justifiable  homicide.    And  furthermore  I  

have  to  add  to  this,  that  if  the  case  made  by  these  witnesses  is  a  1881' 
true  one  there  was  an  unlawful  assembly  there  on  the  part  of  what  'Bail—Homi- 
has  been  called  the  people,  and  every  one  taking  part  in  that  «*— Unlaw. 
unlawful  assembly  is  responsible  for  the  homicide.    A  great  deal  •/WawOTI% 
has  been  said  about  forbearance  by  the  police,  it  is  not  for- 
bearance towards  the  rioter  which  is  meant  by  the  expression,  it 
is  forbearance  that  ought  to  be  exercised  by  officers  of  the  law, 
lest  in  repelling  outrage,  they  may  take  the  lives  of  innocent 
people,  and  it  too  frequently  happens  it  is  the  innocent  that 
perish. 

The  defendants  were  admitted  to  bail  on  their  own  recogni- 
zances of  100Z. 


Jhrelatm. 


HIGH  COURT  OF  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
June  2  and  3,  1881. 
(Before  OMBbies,  Fitzgerald,  and  Barry,  JJ.) 

The  Queen  v.  Walter  and  John  Phelan.  (a) 

Change  of  venue — Murder — Popular  feeling  in  the  locality — 
Subscription  by  persons  on  the  jury  panel  to  a  fund  to  defend 
the  prisoners — Imposition  of  terms  on  the  Crown. 

In  an  indictment  for  murder  the  trial  had  twice  been  ready  for 
hearing  ;  once  in  the  local  venue  where  the  alleged  crime  was 
committed,  and  once  in  the  venue  fixed  by  the  Winter  Assizes 
Act.  On  both  these  occasions  the  trial  was  postponed  on  the 
ground  that  an  impartial  trial  could  not  be  had;  it  appearing 
on  affidavit  that  large  numbers  of  the  jurors  who  would  try  the 
case,  were  members  of  an  association  called  "  The  Land  League" 
which  association  had  subscribed  to  the  defence  of  the  prisoners, 
the  crime  being  of  an  agrarian  nature.  The  venue  was  now 
changed  from  the  heal  one  to  a  district  where  it  appeared  proba- 
nd) Reported  by  Okcul  R.  Roohb,  Esq.,  Barrister-at-Law. 
P  P  2 
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ble  a  fair  and  impartial  trial  could  be  had,  the  Crown  being  put 
under  terms  to  expedite  the  hearing  of  the  case,  and  to  pay  the 
costs  to  the  accused  persons  necessarily  incurred  by  the  change  of 
venue. 

this  case  the  prisoners,  Walter  Phelan  and  John  Phelan, 
were  indicted  for  the  wilfnl  murder  of  Charles  Daniel  Boyd, 
at  Shanbogh,  New  Ross,  in  the  county  Kilkenny,  on  the  8th 
day  of  August,  1880.  The  present  application  was  on  the 
part  of  the  Crown  to  enter  a  suggestion  on  the  record 
that  the  venue  should  be  changed  to  Dublin.  £The  affidavits 
of  Mr.  Bolton,  the  Crown  solicitor,  and  Mr.  Webb,  the  sub* 
inspector  of  constabulary,  stated  that  from  the  result  of 
their  inquiries  they  were  of  opinion  the  crime  wasJjjof 
an  agrarian  nature.  The  prisoners  dwelt  on  the  lands  of  Mr. 
Boyd,  senior,  the  father  of  the  deceased  man,  and  unfriendly 
relations  existed  between  Mr.  Boyd,  senior,  and  the  prisoners' 
family.  Considerable  excitement  existed  in  the  county  Kilkenny 
with  reference  to  the  relations  of  landlord  and  tenant.  There 
were  branches  of  an  association  known  as  the  Land*League 
established  in  the  County  Kilkenny,  and  the  central  body  of  this 
league  subscribed  40Z.  for  the  defence  of  the  prisoners,  besides  a 
local  subscription  to  which  many  persons  resident  in  the  county 
subscribed.  The  case  came  before  the  Winter  Assizes  at  Water- 
ford  in  December,  1880,  when  it  was  adjourned,  on  the  ground 
that  a  fair  and  impartial  trial  could  not  be  then  had  at  Waterford. 
At  the  Spring  Assizes  at  Kilkenny,  in  1881,  a  similar  application 
for  an  adjournment  was  made  and  granted.  It  appeared  that  on 
the  panel  by  which  it  was  proposed  to  try  the  case  there, were  no 
less  than  111  persons  who  were  members  of  the  Land  League. 
The  remaining  facts  are  sufficiently  set  forth  in  the  judgment  of 
the  court. 

W.  Ryan,  Q.C.,  with  him  Naish,  Q.C.,  and  Anderson,  for  the 
Crown,  moved  that  a  suggestion  be  entered  on  the  record  that 
the  venue  be  changed  to  Dublin.  They  relied  on  Beg.  v.  Barrett 
(Ir.  Rep.  4  C.  L.  285) ;  Reg.  v.  Palmer  (5  El.  &  Bl.  1024)  ;  Rex 
v.  Hunt  and  others  (3  B.  &  Aid.  444).  In  Rex  v.  Holden  (5 
B.  &  Ad.  347),  although  the  venue  was  not  changed,  the  general 
principle  is  thus  laid  down  by  Lord  Denman  :  "  I  apprehend  that 
the  power  of  changing  the  place  of  trial,  whenever  it  is  necessary, 
for  the  purpose  of  securing  as  far  as  possible  a  fair  investigation, 
is  a  part  of  the  jurisdiction  of  this  Court,  and  that  the  power  may 
be  exercised  where  it  is  absolutely  necessary  in  cases  of  felony 
Reg.  v.  Conway  (7  Ir.  C.  L.  Rep.  518). 

Hemphill,  Q.C.,  with  him  Peter  O'Brien,  Q.C.,  and  David 
Lynch,  for  the  prisoners,  contra. — In  Rex  v.  Harrison  (3  Burr. 
1330)  Lord  Mansfield,  C.J.  lays  down  the  dictum  that  before  the 
venue  is  changed  the  Court  must  be  satisfied  that  there  is  no  pos- 
sibility of  a  fair  trial  in  the  proper  county  :  IBeg.  v.  Fay,  Ir.  ttep. 
6C.L.436.) 
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The  judgment  of  the  Court  was  delivered  by  Tl**  Q*™» 

Fitzgerald,  J. — The  duty  of  this  Court  is  to  see  that  the  case  ph^k. 

should  be  tried  in  a  place  where  a  fair  and  impartial  trial  can  be   * 

had.  By  fair  and  impartial  I  mean  a  trial  resulting  in  a  true  188*« 
verdict  whether  of  guilt  or  innocence.  As  to  the  allegation  that  charge  of 
a  fair  and  impartial  trial  could  not  be  had  in  Kilkenny,  the  murder— 
meaning  of  it  is,  not  that  it  would  not  be  possible  to  have  a  fair  Change  oj 
and  impartial  trial  there,  but  that  it  is  not  likely  that  such  a  trial  9enMm 
could  take  place  there.  I  carefully  abstain  from  expressing  any 
opinion  upon  the  strength  or  weakness  of  the  case  against  the 
prisoners,  or  as  to  whether  they  are  the  proper  persons  against 
whom  to  make  this  charge,  but  there  can  be  no  doubt  that  a 
dreadful  crime  has  been  committed.  I  recollect  the  occasion 
well,  I  was  opening  the  assizes  in  Wicklow,  and  had  congratu- 
lated the  grand  jury  on  the  fact  that  the  existing  condition  of 
things  appeared  to  be  satisfactory.  I  had  hardly  uttered  the 
last  words  of  my  charge  when  the  news  arrived  of  the  outrage, 
and  murder  of  young  Mr.  Boyd.  Soon  afterwards  the  prisoners 
were  arrested,  and  the  next  thing  in  point  of  time  was  the  letter  of 
the  Rev.  Patrick  Furlong  addressed  to  the  National  Land  League 
soliciting  a  subscription  for  their  defence.  While  I  give  credit 
to  the  reverend  gentleman  for  sincerity  and  charity  of  purpose,  I 
must  say  he  has  shown  himself  singularly  indiscreet.  He  was  a 
Catholic  clergyman  of  position  and  influence,  and  as  such  his 
words  were  entitled  to  peculiar  weight.  In  his  letter  the  reverend 
gentleman  pledged  himself  to  the  belief  that  the  parties  charged 
were  innocent  of  the  crime.  I  do  not  mean  to  say  that 
Mr.  Furlong  did  not  entertain  such  a  belief,  but  the 
expression  of  it  was  of  formidable  import  to  the  neighbour- 
hood. Mr.  Furlong  also  said,  what  was  quite  right  and 
proper,  that  the  prisoners  were  men  of  good  character, 
but  he  added  that  they  lived  "under  a  not  over  merciful 
landlord."  In  that  I  think  he  made  another  exhibition 
of  want  of  discretion.  This  letter  was  written  three  months 
before  the  Waterford  Winter  Assizes,  the  letter  was  published 
in  the  New  Boss  Standard,  and  on  the  18th  day  of  September 
there  appeared  in  that  journal  an  article  highly  calculated  to 
prejudice  the  fair  trial  of  the  case.  On  the  2nd  day  of  October  a 
committee  was  appointed  to  organise  a  fund  for  the  defence,  and 
fifty-nine  persons  were  appointed  as  collectors  for  a  perfectly 
legitimate  object,  to  seoure  legal  aid  for  the  prisoners.  But  the 
proper  parties  to  try  a  case  are  certainly  not  those  who  sub- 
scribed for  any  of  its  purposes,  and  especially  when  their  sub- 
scriptions were  asked  for  in  the  words  of  the  letter  of  Mr. 
Furlong,  who  spoke  of  his  belief  in  their  innocence,  and  described 
the  father  of  the  murdered  man  as  a  "  not  over  merciful  land- 
lord." The  prisoners  were  committed  for  trial,  and  true  bills  were 
found  at  Waterford,  but  an  application  was  made  to  the  judge  who 
presided  to  postpone  the  trial.  On  the  grounds  stated  the  Judge 
would  have  forgotten  his  duty  to  the  public  if  he  had  hesitated 
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Th«  Qoebh  for  one  moment  in  acceding  to  the  application.    On  the  opening 
Pm^n.    of  the  Spring  Assizes  at  Kilkenny  the  Crown  found  that  on  the 

  panel,  the  total  number  of  which  was  not  stated,  there  was  no  less 

1881.  th.&n  111  names  of  men  who  were  members  of  the  Land  League. 
Affidavits  were  made  as  to  the  state  of  the  panel,  and  the 
Charge  of  impossibility  under  the  circumstances  of  obtaining  a  fair  and 
Thn^Ti  "^P^ial  to™^  an^  again  there  was  a  postponement.  The  case 
^j^/  now  comes  before  the  court,  in  a  singular  and  unusnal  point  of 
view  which  is  not  to  be  forgotten.  One  Judge  condemned  the  panel 
at  Waterford  as  unfit,  and  the  judge  at  Kilkenny  told  them  that 
with  the  panel  before  him,  it  was  impossible  to  obtain  a  fair  and 
impartial  trial.  It  has  been  said  that  this  was  not  a  crime  of  an 
agrarian  character.  That  is  a  matter  as  to  which  the  Conrt  must 
be  guided  by  the  opinions  of  experienced  men  who  are  acquainted 
with  the  local  circumstances.  Here  we  have  the  Crown  solicitor 
and  the  sub-inspector  of  constabulary  stating  as  a  result  of 
their  inquiries  that  the  crime  was  of  an  agrarian  character,  the 
murdered  man  being  the  son  of  a  man  who  was  described  as  a 
not  over  merciful  landlord.  With  these  facts  before  it,  the  Court 
has  now  to  say  whether,  having  regard  to  the  due  administration 
of  justice,  and  to  its  bounden  duty,  to  secure  as  far  as  in  it 
lies  a  fair  and  impartial  trial,  the  case  ought  to  be  tried  in 
the  local  venue.  We  have  at  least  to  say  that  it  ought  to  be 
tried  before  some  fair  and  impartial  tribunal.  In  this  view  we 
hold  that  it  ought  not  to  be  tried  in  Wexford,  Waterford,  or 
Kilkenny.  Then  where  is  the  trial  to  take  place  ?  The  circum- 
stances render  the  case  one  that  shows  it  ought  to  come  to 
Dublin.  While  holding  this  view  the  Court  consider  there  are 
terms  which  we  should  impose  upon  the  Crown.  The  defendants 
if  they  are  not  brought  to  trial  at  the  next  Kilkenny  Assises 
will  be  entitled  to  unconditional  discharge  under  the  Habeas 
Corpus  Act.  If  the  order  of  the  Court  is  now  to  go,  they  must 
be  brought  to  trial  in  Dublin  during  the  present  sittings ;  and 
the  Crown  must  pay  all  the  expenses  reasonably  and  necessarily 
incurred  in  consequence  of  the  trial  not  taking  place  in  Dublin. 
Barry,  J.,  concurred. 

O'Brien,  J.,  although  not  dissenting,  declined  to  concur  with 
the  judgment  of  the  court. 

Venue  changed  to  Dublin. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  June  18,  1881. 

(Before  Lord  Coleridge,  C.J.,  Grove  and  Denman,  JJ.,  Huddle- 
ston,  B.,  and  Watkin  Williams,  J.) 

Reg.  v.  Johakn  Most,  (a) 

Murder — Encouraging  or  persuading  to — Newspaper  article — 
24  8f  25  Vict.  c.  100,  s.  4. 

The  defendant  wrote  and  published  an  article  in  a  newspaper  in 
London,  which  was  sold  to  the  public,  and  also  circulated  among 
subscribers,  which  article  the  jury  found  was  intended  to,  and 
did  encourage,  and  was  an  endeavour  to  persuade  persons  to 
murder  foreign  potentates,  and  that  such  encouragement  and 
endeavouring  to  persuade  was  the  natural  and  reasonable  effect 
of  the  article. 

Held,  that  the  defendant  was  guilty  of  a  misdemeanour  within 
sect.  4  of  the  24  8f  25  Vict.  c.  100. 

CASE  reserved  for  the  opinion  of  this  Court  by  Lord  Cole- 
ridge, C.J. 

Johann  Most  was  tried  before  me  at  the  Central  Criminal 
Court  on  the  25th  day  of  May,  on  an  indiotment  containing 
twelve  counts.  The  first  two  counts  contained  charges  of 
publishing  a  scandalous  libel  at  common  law;  and  on  these 
counts  a  separate  verdict  of  guilty  was  taken,  and  no  question 
arises  upon  them. 

The  remaining  ten  counts  charged  the  prisoner  with  offending 
against  24  &  25  Vict.  c.  100,  s.  4.  The  subject  matter  of  all  the 
counts  was  the  same  publication,  which  was  treated  as  a  common 
law  libel  in  the  first  two  counts,  and  as  an  offence  against  the 
statute  in  the  remaining  ten.  It  was  an  article  written  in 
German,  in  a  newspaper  entirely  in  that  language,  but  published 
weekly  in  London,  and  enjoying  an  average  circulation  of  1200 
copies.  The  prisoner  was  proved  to  be  the  editor  and  publisher 
of  the  paper.  Several  copies  of  the  paper  were  proved  to  have 
been  bought  at  his  house,  and  some  copies  of  a  reprint  of  the 
article  in  question  were  actually  sold  by  the  prisoner  himself  to 
one  of  the  witnesses  called  on  behalf  of  the  Crown. 

It  is  not  necessary  to  set  out  the  article  at  length,  but  it  con- 
tained amongst  others  the  following  passages : 

•  •••••• 

Like  a  thunderclap  it  penetrated  into  princely  palaces  where  dweU  those  orime- 
beladen  abortions  of  every  profligacy  who  long  since  have  earned  a  similar  fate  a 
thousand-fold. 

»•••••• 


(a)  Reported  by  John  Thompson,  Esq.,  Banister-at-Law. 


584 


CRIMINAL  LAW  0A8JB8. 


Nay,  just  in  the  moat  recent  period  they  whispered  with  gratification  in  each  others' 
ears  that  all  danger  was  over,  because  the  most  energetic  of  all  tyrant-haters,  the 
M  Russian  Nihilists,"  had  been  successfully  exterminated,  to  the  last  member. 

Then  comes  each  a  hit. 

William,  erewhile  Canister-Bhot  Prince  of  Prussia,  the  new  Protestant  Pope  and 
Soldier  Emperor  of  Germany,  got  convulsions  in  due  form  from  excitement.  like 
things  happened  at  other  Courts. 

•  •••••  • 

At  the  same  time,  they  all  know  that  every  success  has  the  wonderful  power, 
not  only  of  instilling  respect,  but  also  of  inciting  to  imitation.  There  they 
simply  tremble  then  from  Constantinople  to  Washington  for  their  long  since 
forfeited  heads. 

•  •••••  • 

When,  in  many  countries,  old  women  only,  and  little  children,  yet  limp  about  the 
political  stage  with  tears  in  their  eyes,  with  the  most  loathsome  fear  in  their  bosoms 
of  the  castigating  rod  of  the  State  night  watchman  now,  when  real  heroes  have 
become  so  scarce,  such  a  Brutus  deed  has  the  same  effect  on  better  natures  es  a 
refreshing  storm. 

e  e  e  e  e  e  • 

To  be  sure,  it  will  happen  once  again  that  here  and  there  even  Socialists  start  up, 
who,  without  that  anyone  asks  them,  assert  that  they,  ior  their  part,  abominate 
regicide,  because  such  an  one  after  all  does  no  good,  and  because  they  are  combating, 
not  persons,  but  institutions.  This  sophistry  is  so  gross  that  it  may  be  confuted  in  a 
single  sentence.  It  is  clear,  namely,  even  to  a  mere  political  tyro,  that  State  and 
social  institutions  cannot  be  got  rid  of  until  one  has  overcome  the  persons  who 
wish  to  maintain  the  same.  With  mere  philosophy  you  cannot  so  much  as  drive  a 
sparrow  from  a  cherry  tree,  any  more  than  bees  are  rid  of  their  drone*  by  simple 
humming. 

On  the  other  hand,  it  is  altogether  false  that  the  destruction  of  a  prince  Is 
entirely  without  value,  because  a  substitute  appointed  beforehand  forthwith  takes 
his  place. 

What  one  might  in  any  case  complain  of,  that  is  only  the  rarity  of  so-called 
tyrannicide.  If  only  a  single  crowned  wretch  were  disposed  of  everr  that****,  in  a 
short  time  it  should  afford  no  one  gratification  henceforward  still  to  play  the 
monarch. 

•  e  e  e  •  •  • 

But  it  is  said,  "  Will  the  successor  of  the  smashed  one  do  any  better  than  he  did?" 
We  know  it  not.  But  this  we  do  know,  that  the  same  can  hardly  be  permitted  to 
reign  long  if  he  only  steps  in  his  father's  footsteps. 

•  •  •  •  •  e  • 

Meanwhile,  be  this  as  it  may,  the  throw  was  good ;  and  we  hope  that  it  was  not 
the  last. 

May  the  bold  deed,  which,  we  repeat  it,  has  our  full  sympathy,  inspire  revolution- 
ists far  and  wide  with  fresh  courage. 

•  e  e  e  •  •  • 

The  4th  section  of  24  &  25  Vict.  o.  100,  is  as  follows  : 

All  persons  who  shall  conspire,  confederate,  and  agree  to  murder  any  person, 
whether  he  be  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the 
Queen's  dominions  or  not,  and  whosoever  shall  solicit,  encourage,  persuade,  or 
endeavdhr  to  persuade,  or  shall  propose  to  any  person  to  murder  any  other  person, 
whether  he  be  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the  Queen's 
dominions  or  not,  Bhall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  more  than  ten  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour. 

The  ten  counts  framed  npon  this  section  all  charged  the 
prisoner  with  having  "  encouraged* '  or  "endeavoured  to 
persuade  "  persons  to  "  murder  other  persons/'  some  named  and 
others  not  named,  who  were  in  all  cases  not  subjects  of  Her 
Majesty,  nor  within  the  Queen's  dominions. 

The  3rd  and  the  9th,  10th.  11th,  and  12th  counts,  so  far  as 
material  to  the  present  question,  were  as  follows  (they  may  be 
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taken  as  specimens  of  the  intermediate  counts,  which  were  in 
their  legal  incidence  the  same)  : 

Count  3. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  farther  present  that 
heretofore,  to  wit,  on  the  19th  day  of  March,  in  the  year  of  our  Lord  1881,  the  said 
Johann  Most  unlawfully,  knowingly,  wilfully,  and  wickedly  did  encourage  certain 
persons,  whose  names  to  the  jurors  aforesaid  are  unknown,  to  murder  certain  other 
persons,  to  wit,  the  sovereigns  and  rulers  of  Europe,  not  then  being  within  the 
dominions  of  our  said  Lady  the  Queen,  and  not  being  subjects  of  our  said  Lady  the 
Queen,  against  the  form  of  the  statute  in  that  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Count  9. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present  that 
heretofore,  to  wit,  on  the  19th  day  of  March,  in  the  year  of  our  Lord  1881,  the  said 
Johann  Most  unlawfully,  knowingly,  wilfully,  and  wickedly  did  encourage  certain 
persons  whose  names  are  to  the  jurors  aforesaid  unknown  to  murder  a  certain  other 
person,  to  wit,  His  Imperial  Majesty  Alexander  the  Third,  Emperor  of  all  the  Russia*, 
not  then  being  within  the  dominions  of  our  said  Lady  the  Queen,  and  not  being  a 
subject  of  our  said  Lady  the  Queen,  against  the  form  of  the  statute  in  that  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Count  10. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present 
that  heretofore,  to  wit,  on  the  19th  day  of  March,  in  the  year  of  our  Lord  1881,  the 
said  Johann  Most  unlawfully,  knowingly,  and  wickedly  did  endeavour  to  persuade 
certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown  to  murder  a 
certain  other  person,  to  wit,  his  Imperial  Majesty  Alexander  the  Third,  Emperor  of 
all  the  Russias,  not  then  being  within  the  dominions  of  our  said  Lady  the  Queen, 
and  not  being  a  subject  of  our  said  Lady  the  Queen,  against  the  form  of  the  statute 
in  that  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Count  11. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present 
that  heretofore,  to  wit,  on  the  19th  day  of  March,  in  the  year  of  our  Lord  1881,  the 
said  Johann  Most  unlawfully,  knowingly,  wilfully,  and  wickedly  did  encourage 
certain  persons  whose  names  to  the  jurors  aforesaid  are  unknown  to  murder  a  certain 
other  person,  to  wit,  his  Imperial  Majesty  William  the  First,  Emperor  of  Germany, 
not  then  being  within  the  dominions  of  our  said  Lady  the  Queen,  and  not  being  a 
subject  of  our  said  Lady  the  Queen,  against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Count  12. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  heretofore,  to  wit,  on  the  19th  day  of  March,  in  the  year  of  our  Lord  1881,  the 
Baid  Johann  Most  unlawfully,  knowingly,  wilfully,  and  wickedly  did  endeavour  to 
persuade  certain  persons  whose  names  to  the  jurors  aforesaid  are  unknown  to  murder 
a  certain  other  person,  to  wit,  his  Imperial  Majesty  William  the  First,  Emperor  of 
Germany,  not  then  being  within  the  dominions  of  our  said  Lady  the  Queen,  and  not 
being  a  subject  of  our  said  Lady  the  Queen,  against  the  form  of  the  statute  in 
that  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

The  evidence  in  support  of  these  counts  was  the  same  as  that 
in  support  of  the  first  and  second  counts;  and  the  only 
encouragement  and  endeavour  to  persuade  proved  was  the 
publication  of  the  libel. 

I  directed  the  jury  that  if  they  thought  that  by  the  publication 
of  the  article  the  defendant  did  intend  to  and  did  encourage  or 
endeavour  to  persuade  any  person  to  murder  any  other  person, 
whether  a  subject  of  Her  Majesty  or  not,  and  whether  witnin  the 
Queen's  dominions  or  not,  ana  that  such  encouragement  and 
endeavouring  to  persuade  was  the  natural  and  reasonable  effect 
of  the  article,  they  should  find  the  prisoner  guilty  upon  the  last 
ten  counts,  or  such  of  them  as  they  thought  the  evidence  sup- 
ported.   The  jury  convicted  the  prisoner  upon  all  the  ten  counts, 
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R»  and  there  was  abundant  evidence  to  justify  them  if  my  direction 
Moot       was  correc^« 

 !         Entertaining,  however,  some  doubt  as  to  the  correctness  of  my 

1881.      direction,  I  deferred  sentencing  the  prisoner,  and  I  have  now  to 
Inciting  to  re(lues*'  the  opinion  of  the  Court  of  Criminal  Appeal  whether 
murder—    such  direction  was  correct  in  point  of  law  or  not. 
Newspaper      If  the  Court  of  Appeal  thinks  the  direction  correct,  the  con- 
arftc/e-     viction  on  those  ten  counts  is  to  be  affirmed ;  if  otherwise,  the 
conviction  on  those  ten  counts  is  to  be  quashed. 

A.  M.  Sullivan  for  the  prisoner. — The  conviction  upon  the 
counts  framed  upon  sect.  4  of  the  24  &  25  Yict.  c.  100,  is  wrong. 
It  is  conceded  that  this  was  the  publication  of  a  seditions  libel, 
but  that  is  a  different  offence  to  that  contemplated  by  sect.  4. 
The  present  case  is  totally  outside  of  that  enactment.  Before 
the  Act  persons  might  be  indicted  for  libels  in  this  country  on 
foreign  sovereigns,  as  in  the  case  of  Peltier  for  a  libel  on  the 
Emperor  Napoleon  I.  The  scope  of  sect.  4  is  conspiracy  to 
murder;  it  may  and  does  contemplate  a  personal  transaction 
between  the  accused  and  some  one  else,  for  the  words  of  sect.  4 
("  who  shall  solicit,  encourage,  persuade,  or  endeavour  to  persuade, 
or  shall  propose  to  any  person")  mean  who  shall  solicit,  Ac., 
some  particular  person,  and  not  who  shall  do  any  of  these 
acts  by  writing  an  article  in  a  newspaper  addressed  to  the 
public  in  general.  Sect.  4  of  the  24  &  25  Vict.  c.  100, 
was  copied  from  an  Irish  Act  of  Parliament  (36  Geo.  3, 
c.  27),  "  An  Act  to  make  conspiring  to  murder  felony  without 
benefit  of  clergy,"  which,  after  reciting  that,  "  whereas  it  was 
necessary,  in  order  to  deter  men  from  entering  into  conspira- 
cies to  murder,  to  increase  the  punishment  of  persons  convicted 
of  such  horrid  crimes/'  enacted  that  all  persons  who  shall  be  by 
due  course  of  law  convicted  of  conspiring,  confederating,  and 
agreeing  to  murder  any  person,  shall  "  be  and  be  adjudged  felons, 
and  shall  suffer  death  as  felons  without  benefit  of  clergy."  That 
Act  was  amended  by  the  38  Geo.  3,  c.  57  (Irish),  which  farther 
enacted,  "  that  any  person  or  persons  who  shall  propose  to, 
solicit,  encourage,  or  persuade,  or  endeavour  to  encourage  or 
persuade  any  person  or  persons  to  murder  any  person,  and  shall 
be  thereof  by  due  course  of  law  convicted,  shall  be  and  be 
adjudged  guilty  of  felony,  and  shall  suffer  death  as  in  oases  of 
felony  without  benefit  of  clergy."  Then  the  10  Geo.  4,  c.  34, 
"  An  Act  for  consolidating  and  amending  the  statutes  in  Ireland, 
relating  to  offences  against  the  person,"  was  passed.  That 
repealed  the  above  statutes  of  36  and  38  Geo.  3,  and  by  sect.  8 
made  conspiracy  to  murder  a  capital  felony,  and  by  sect.  9  re- 
enacted  "  that  every  person  who  shall  solicit,  encourage,  or 
persuade,  or  endeavour  to  persuade,  or  who  shall  propose  to  any 
person  to  murder  any  other  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  suffer  death  as  a  felon."  So  that 
it  is  clear  that  sect.  4  of  the  24  &  25  Yict.  c.  100,  was  framed  upon 
a  view  of  the  Irish  Acts,  and  they  point  to  conspiracy  to  muraer. 
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The  second  point  is  that  there  must  be  some  definite  person  to  Rbg. 
whom  the  encouragement,  solicitation,  or  proposal  to  murder  M£gT 

must  be  addressed,  and  it  is  not  sufficient  if  it  be  to  the  public   ' 

generally  and  no  one  in  particular.    In  Reg.  v.  Fox  (19  W eekly  1881. 
Keporter,  109),  before  the  Court  for  Crown  Cases  Reserved  in    In^f  to 
Ireland,  it  was  decided  that  the  prisoner,  who  wrote  and  posted  a  "mdar-- 
letter  to  H.,  in  which  he  requested  H.  to  murder  K.,  the  letter  Newspaper 
haying  fallen  by  accident  into  the  hands  of  a  third  person,  who  orttck 
gave  it  to  a  magistrate,  and,  never  having  reached  H.,  could  not 
be  convicted  of  soliciting  or  endeavouring  to  persuade  H.  to 
murder  K.    It  is  essential  that  the  act  done  should  be  to  influence 
the  mind  of  some  particular  person.  [Watkins  Williams,  J. — In 
this  case  the  newspaper  did  reach  the  persons  intended  by 
the  writer  to  be  operated  upon.    Lord  Coleeidge,  C.J. — In 
Gerhard  v.  Bates  (2  El.  &  Bl.  476)  it  was  held  that  a  person 
induced  to  take  shares  in  a  company  by  fraudulent  statements  in 
a  prospectus  advertised  in  a  newspaper,  and  not  addressed  to  him 
personally,  might  maintain  an  action  against  a  promoter  and 
managing  director  who  authorised  the  advertisement.] 

The  Attorney -General  (Poland  and  A.  L.  Smith  with  him)  for 
the  prosecution.  The  doubt  entertained  by  the  Lord  Chief 
Justice  at  the  trial  is  virtually  solved  by  the  finding  of  the  jury, 
and  the  only  question  left  is  whether,  under  the  statute,  the 
incitement  to  murder  must  be  addressed  to  some  specific  person 
or  persons.  The  argument  that  a  general  incitement  is  not  within 
the  Act  is  untenable.  It  is  not  the  less  an  incitement  because  it 
is  general  and  addressed  to  anyone  who  might  hear  it  and  be  open 
to  incitement.  Sect.  4  of  the  24  &  25  Vict.  o.  100,  is  only  a 
declaration  of  the  common  law,  and  does  not  create  any  new 
offence ;  and  it  is  so  regarded  in  1  Russell  on  Crimes,  906-7.  If 
the  defendant  had  spoken  these  words  to  A.B.  and  others  in  a 
crowd  instead  of  writing  them  in  a  newspaper,  what  difference 
would  there  have  been,  and  could  it  be  said  that  he  had  not  spoken 
the  words  to  A.B.  personally  ?  [He  was  then  stopped  by  the  Court.] 

Lord  Coleeidge,  C.J. — I  am  of  opinion  that  this  conviction 
should  be  affirmed.  The  question  arises  upon  sect.  4  of  24  &  25 
Vict.  o.  100,  which  enacts  that  "all  persons  who  shall,  &c,  and 
whosoever  shall w — I  leave  out  the  unnecessary  words — "en- 
courage, or  who  shall  endeavour  to  persuade  any  person  to  murder 
any  other  person,  whether  a  subject  of  the  Queen's,  or  within  the 
Queen's  dominions,  or  not,  shall  be  guilty  of  a  misdemeanour." 
Now  the  doubt  that  arose  in  my  mind  was  whether  the  words  of 
this  section  were  satisfied  by  publication  broadcast,  of  that  which, 
if  directed  ore  tenus  to  a  particular  individual,  or  ore  tenus  to  a 
great  number  of  individuals,  or  by  writing  to  a  particular  indi- 
vidual or  a  great  number  of  individuals,  would  undoubtedly  have 
been  within  the  words  of  the  section.  On  consideration,  1  think 
that  doubt  was  not  well  founded;  indeed,  all  doubt  has  been 
entirely  cleared  away  by  the  argument  which  I  have  heard  this 
morning.    I  do  not  think  it  necessary  to  pursue  the  inquiry, 
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Kn>.  however  interesting  it  may  be,  as  to  the  history  of  this  clause. 
M"°        It  is  said  that  the  words  are  copied  from  the  Irish  statutes  of 

 '      1796  and  1798  (36  Geo.  3,  c.  27 ;  38  Geo.  3,  c.  57).    It  may  be 

1831.  that  they  are,  bat  as  has  been  truly  observed,  we  have  not  to  do 
Indtina  to  w^tn  ^e  n^story  °f the  words,  unless  the  words  in  the  statute  are 
murder—  doubtful,  and  require  historical  investigation  to  explain  them.  If 
Newyaptr  the  words  are  really  and  fairly  doubtful,  then,  according  to  well- 
^  known  legal  principles,  and  principles  of  common  sense,  historical 
investigation  may  be  used  for  the  purpose  of  clearing  away  the 
doubt  which  the  phraseology  of  the  statutes  creates.  Bat  upon 
looking  at  these  words  I  think  there  is  no  such  doubt  created  by 
the  phraseology.    We  have  to  deal  here  with  a  publication 

S roved  by  the  evidence  at  the  trial  to  have  been  written  by  the 
efendant,  to  have  been  printed  by  the  defendant,  that  is,  lie 
ordered  and  paid  for  the  printing  of  it,  sold  by  the  defendant, 
called  by  the  defendant  his  article,  and  intended,  as  the  jury  have 
found,  and  most  reasonably  found,  to  be  read  by  the  twelve  hun- 
dred or  more  persons  who  were  the  subscribers  to,  or  the  pur- 
chasers of  the  Freiheit  newspaper ;  and  further  we  have  to  deil 
with  an  article  which  the  jury  have  found,  and  I  am  of  opinion 
have  rightly  found,  to  |be  naturally  and  reasonably  intended  to 
incite  and  encourage,  and  persuade  or  to  endeavour  to  persuade 

En-sons  who  should  read  that  article  to  the  murder  either  of  the 
mperor  Alexander  or  the  Emperor  William,  or  in  the  alterna- 
tive the  crowned  and  uncrowned  heads  of  States,  as  it  is 
expressed  in  one  part  of  the  article,  from  Constantinople  to  Wash- 
ington. The  question,  therefore,  simply  is  on  those  facts,  which 
are  undisputed,  and  with  regard  to  which  the  jury  have  pro- 
nounced their  opinion — Do  those  facts  bring  it  within  tneee 
words  ?  I  am  of  opinion  they  clearly  do.  An  endeavour  to  per- 
suade or  an  encouragement  is  none  the  less  an  endeavour  to  per- 
suade or  an  encouragement,  because  the  person  who  so  encour- 
ages or  endeavours  to  persuade  does  not,  in  the  particular  act  of 
encouragement  or  persuasion,  personally  address  the  one  or  more 
persons  whom  the  address  which  contains  the  encouragement  or 
the  endeavour  to  persuade  reaches.  The  argument  has  been 
well  put  that  an  orator  who  makes  a  speech  to  two  thousand 
people  does  not  address  it  to  any  one  individual  amongst  those 
two  thousand ;  it  is  addressed  to  the  whole  number.  It  is 
endeavouring  to  persuade  the  whole  number  or  large  portions  of 
that  number,  and  if  a  particular  individual  amongst  that  number 
addressed  by  the  orator  is  persuaded,  or  listens  to  it  and  is 
encouraged,  it  is  plain  that  the  words  of  this  statute  are  complied 
with ;  because  according  to  well-known  principles  of  law,  the 
person  who  addresses  those  words  to  a  number  of  persons,  must 
be  taken  to  address  them  to  the  persons  who  he  knows  hear 
them,  who  he  knows  will  understand  them  in  a  particular  way, 
do  understand  them  in  that  particular  way,  and  do  act  upon  them. 
For  that  purpose  the  case  which  was  suggested  by  my  brother 
Williams,  ana  was  mentioned  by  me  to  Mr.  Sullivan  just  now— 
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the  oase  of  Gerhard  v.  Bates  (2  E.  &  B.  476 ;  22  L.  J.  864,  Q.  B;)  R». 
— is  an  authority.    There  are  authorities  to  be  found  elsewhere 

to  the  same  effect,  that  a  circular  addressed  to  the  public,  con-   

taing  false  statements,  reaching  one  of  them  as  one  of  the  public,  1881. 
not  as  an  individual  picked  out,  but  as  one  of  the  public,  who  is   In^~  to 
influenced  by  the  statements  in  that  circular  to  his  disadvantage,  j/wxAr-- 
and  who  is  injured  by  them,  may  afford  good  ground  for  a  per-  Newspaper 
sonal  action  for  damages  occasioned  by  the  statements  in  that  article. 
circular  against  the  person  who  has  issued  it  to  the  public,  the 
reason  being  that  the  recipient  of  the  circular  is  one  amongst 
the  number  of  persons  to  whom  it  is  issued,  and  he  has  been 
injured  by  the  statements  contained  in  it.    It  seems  to  me  that 
this  is  not  the  less  an  endeavour  to  persuade  or  an  encour- 
agement to  murder,  either  named  individuals  or  unnamed  indi- 
viduals because  it  is  under  another  aspect  of  the  law  a  seditious 
and  scandalous  libel.    On  the  whole,  I  am  clearly  of  opinion,  on 
the  words  of  the  statute  and  upon  the  authorities— the  only 
authorities  which  have  been  cited  appeared  to  me  to  be  against 
Mr.  Sullivan — that  the  direction  given  at  the  trial  is  correct,  and 
the  conviction  right,  and  proper  to  be  affirmed. 

Geove,  J. — I  am  of  the  same  opinion.  The  words  of  the  Act, 
so  far  as  they  are  material  to  this  case  are,  "Whosoever  shall 
solicit,  encourage,  persuade,  or  endeavour  to  persuade  or  shall 
propose  to  any  person,  to  murder  any  other  person  whether  he 
be  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within 
the  Queen's  dominions  or  not,  shall  be  guilty  of  a  misde- 
meanour/' &c.  Now,  I  think  there  can  be  no  douht  that  those 
words  taken  alone,  for  reasons  which  I  will  presently  give,  apply, 
at  all  events,  to  more  than  one  particular  person.  I  do  not  think 
it  would  be  argued  that  if  a  person  instead  of  encouraging  or 
endeavouring  to  persuade  one  person,  endeavoured  to  persuade 
two  persons,  or  three  persons  that  that  would  not  be  within  the 
Act ;  because  in  endeavouring  to  persuade  two  or  three  persons, 
he  endeavours  to  persuade  each  of  those  two  or  three  persons. 
Then,  to  go  a  step  further,  supposing  he  addresses  eight  or  ten 
persons,  and  says :  "  Now  I  recommend  any  one  of  you  who  has 
the  courage  to  do  it,  to  murder  so  and  so,  and  you  will  gain  so 
and  so  by  it/*  or  uses  other  words  either  by  way  of  argument  or 
by  way  of  promise  to  induce  some  one  or  more  of  those  persons 
to  murder  another,  surely  that  would  be  encouraging  a  person  or 
persons — that  is,  each  and  every  one  of  those  persons  to  murder. 
Then,  supposing  it  is  not  done  by  word  of  mouth— supposing  a 
person  writes  a  letter — to  an  individual  person  to  murder  the 
femperor  of  Russia,  can  it  be  said  that  that  is  not  wholly  within 
the  words  of  this  section  ?  It  appears  to  me  it  is  absolutely 
within  them.  It  is  a  direct  encouragement  to  a  person  to  murder 
the  Emperor  of  Russia.  Then,  if  he  goes  further,  and,  instead 
of  writing  one  letter,  he  writes  ten  or  twenty  letters,  and  dis- 
tributes them  to  persons  whom  he  thinks  they  may  have  an 
effect  upon,  or  the  first  twenty  who  come,  does  not  he  then 
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encourage  each  of  those  persons  to  commit  a  murder.  Then,  to 
go  a  step  further,  if  he  prints  a  circular  of  the  same  character  u 
a  letter,  and  hands  that  to  twenty  or  more  than  twenty  persons, 
is  not  that  an  encouragement  to  every  one  of  those  twenty 
persons  to  commit  a  murder?  Does  he  lessen  the  offence  by 
increasing  the  number  of  persons  to  whom  he  publishes  or 
transmits  this  encouragement?  Then,  can  it  be  said  that  the 
printing  of  a  paper  and  circulating  it  to  a  definite  body  of 
subscribers,  as  was  done  here,  or  to  all  the  world,  is  not  an 
.  encouraging  within  the  section  ?  It  is  beyond  my  comprehension 
to  see  that  that  can  alter  the  matter  at  all.  It  seems  to  me, 
first,  that  it  is  clearly  within  the  words  of  the  statute ;  and, 
secondly,  that  so  far  from  extenuating — I  do  not  mean  in  the 
sense  of  punishment,  but  diluting  the  offence— it  increases  it, 
because  he  not  only  endeavours  to  persuade  a  person  to  commit 
the  offence,  but  a  considerable  number  of  different  persons,  into 
whose  hands  the  paper  may  fall.  It  appears  to  me,  therefore, 
that  it  is  literally  and  clearly  within  the  words  of  the  statute, 
which  are  "  persuade  any  person,"  and  it  does  not  the  less  do 
that  because  it  persuades,  or  endeavours  to  persuade  or  encou- 
rages, separately,  a  considerable  number  of  persons.  Then, 
there  is  another  argument  of  Mr.  Sullivan's,  which  is,  as  I 
understand  it,  that  this  section  is  to  some  extent  the  same — the 
words  are  almost  the  same — as  the  previous  Irish  Act  of  38  Geo. 
3,  c.  57,  which  was  an  addition  to  or  an  amendment  of  a  previous 
Irish  Act  (36  Geo.  3,  c.  27),  relating  to  conspiracies.  There  is 
no  doubt  that  the  Act  of  38  Geo.  3  does  primarily,  by  the 
preamble,  appear  to  relate  to  conspiracies,  because,  after  reciting 
the  previous  Irish  Act  of  36  Geo.  3,  c.  27,  whereby  it  was 
enacted  that  persons  who  should  by  course  of  law  be  convicted 
of  conspiring,  confederating,  or  agreeing  to  murder  a  person 
should  be  adjudged  felons,  it  goes  on  to  a  second  recital :  "  And 
whereas  the  said  recited  Act  hath  been  found  ineffectual  for  the 
punishment  of  the  crimes  of  proposing  to,  soliciting,  and  per- 
suading others  to  enter  into  and  engage  in  such  conspiracies,  be 
it  therefore  enacted  that  any  person  or  persons  who  shall  propose 
to,  solicit,  encourage,  persuade,  or  endeavour  to  encourage  or 
persuade  any  person  or  persons  to  murder  any  person,  and  shall 
be  thereof  by  due  course  of  law  convicted,"  Ac.  Now,  there 
the  word  "  conspiracy "  does  not  occur,  althought  it  occurs  in 
the  preamble.  Then  Mr.  Sullivan's  argument,  as  I  understand 
it,  is  that  we  are  not  to  hold  that  the  statute  24  &  25  Vict.  c.  100, 
s.  4,  applies,  unless  there  is  a  conspiracy,  that  is,  unless  there  are 
two  minds  brought  to  bear  on  the  subject.  But  the  statute  does 
not  so  state.  The  ineffectual  character  of  the  previous  statute  is 
recited,  and,  in  order  to  remedy  its  defects,  the  statute  of  which 
I  am  speaking  is  expressed  to  be  enacted.  But  I  do  not  require 
in  truth  to  inquire  into  the  meaning  of  the  Irish  statute,  because 
the  words  of  the  statute  on  which  this  conviction  went  are 
perfectly  clear.    There  is  no  such  recital  therein  as  the  second 


i 


CRIMINAL  LAW  CASB8. 


591 


recital  in  the  Irish  statute  I  have  alluded  to;  bat  sect.  4  of  Rm 
24  &  25  Vict.  o.  100,  after  having  dealt  with  the  question  of  a  M£n 

conspiracy  clearly  in  the  first  clause  of  it,  goes  on,   "and   ' 

whosoever  shall  solicit,  encourage,  persuade,  or  endeavour  to  1881. 
persuade,  or  shall  propose  to  any  person  to  murder  any  other  jn^^'Q  t0 
person,  whether  he  be  a  subject  of  Her  Majesty  or  not,  and  murder— 
whether  he  be  within  the  Queen's  dominions  or  not,  shall  be  Newspaper 
guilty  of  a  misdemeanour There  the  Act  severs  and  contra- 
distinguishes,  if  I  may  say  so,  the  two  offences — the  conspiring 
on  the  one  hand,  and  the  encouraging  or  endeavouring  to  persuade 
on  the  other.  The  law  has  said,  no  doubt,  that  in  construing  an 
Act  of  Parliament  where  the  words  are  ambiguous  and  point  to 
a  remedy  which  a  previous  statute  has  pointed  to,  you  may  look 
to  the  previous  statute  to  see  the  meaning,  and  to  see  what  the 
object  sought  is,  and  to  fairly  construe  it ;  but  here  not  only  is 
there  no  ambiguity,  but,  to  my  mind,  we  are  clearly  told  what 
the  statute  intends.  Then,  as  to  the  evidence,  there  is  ample 
evidence  here  not  only  of  circulation  to  a  number  of  persons, 
each  of  whom  might  be  affected,  but  there  is  evidence  that  one 
person  was  actually  proved  to  have  received  the  publication,  and 
he  might  fairly  be  said  to  be  "a  person"  just  as  much  as  if  a 
letter  containing  the  article  had  been  handed  him  for  his  perusal. 
I  do  not  think  proof  of  such  receipt  by  a  particular  person 
necessary,  but,  if  it  be  necessary,  there  is  evidence  of  it. 
Therefore  there  was  ample  evidence  to  support  the  conviction, 
the  direction  was  sufficient,  and  there  is  nothing  here  to  enable 
me  to  say  that  the  conviction  should  be  quashed. 

Denman,  J. — It  was  fairly  and  candidly  admitted  by  Mr. 
Sullivan  in  the  course  of  his  able  argument  that  the  sole  question 
in  this  case  is  whether  there  was,  upon  the  facts  which  are  here 
stated,  evidence  to  go  to  the  jury  that  the  defendant  was  brought 
within  sect.  4  of  24  &  25  Vict.  c.  100.  And  upon  this  point  it 
was  said  for  the  defendant  that  it  was  not  made  out  that  he  had 
encouraged  or  endeavoured  to  persuade  any  person  to  murder 
any  other  person.  With  regard  to  murdering  any  other  person, 
that  point  was  not  reserved.  I  think  there  was  nothing  to 
reserve  about  it,  because  I  should  draw  the  same  conclusion 
which  the  jury  did  from  the  document  itself,  that  it  did  contain 
an  encouragement  or  an  endeavour  to  persuade  to  murder  the 
particular  persons  whose  names  are  mentioned  in  it.  But  it  is 
out  of  the  case,  and  the  only  question  is  whether  the  words  "  any 
person  "  are  met  by  the  evidence  in  this  case.  Now,  I  must  own 
that  if  that  question  had  been  for  the  first  time  raised  before  me, 
as  it  was  before  my  Lord  upon  the  trial,  my  impression  is  strong, 
looking  at  the  importance  of  the  case,  and  looking  at  the  fact  of 
the  absence  of  any  authority  upon  it  in  our  Courts  or  bearing 
upon  it  in  our  Courts,  I  should,  as  my  Lord  did,  have  thought  it  a 
proper  case  to  reserve  for  the  consideration  of  the  Court  of 
Criminal  Appeal,  and  I  am  glad  he  did  so ;  but  the  question 
having  been  reserved,  we  have  to  consider  whether  there  was 
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here  evidence  to  meet  that  part  of  the  ease.   I  think  there 
ibJL.      The  contention  was  that  the  statute  did  not  intend  to  meet  such 

  a  case,  that  the  statute  did  not  intend  to  meet  the  case  of  a  libel 

1881.  of  this  character,  circulated,  as  libels  are  circulated,  simply  by  the  J 
Inciting  to  publication  of  a  paper,  and  sending  it  to  the  subscribers,  or 
murder—  allowing  it  to  be  circulated  amongst  the  population*  I  agree 
Newsp^ptr  with  my  Lord  entirely,  and  I  am  glad  that  he  now  feels  tint 
artlo/*  there  is  no  doubt  about  it,  and  that  though  this  may  be  a  mere 
publication  of  a  libel,  still  if  it  is  the  publication  of  a  libel,  and 
the  libel  does  in  itself  amount  to  an  endeavour  to  persuade  all 
persons  to  whom  it  is  sent  to  commit  a  murder,  nevertheless  it  is 
doing  an  act  intended  to  be  legislated  against  by  this  clause, 
making  it  a  misdemeanour  of  another  character  — a  misde- 
meanour punishable  by  a  more  severe  punishment  than  the 
circulation  of  a  libel  of  an  ordinary  character  would  be.  The 
statute  was  passed  for  the  very  purpose,  I  think,  of  rendering  it  a 
more  serious  offence  than  the  common  law  rendered  it  to  do  such 
an  act  as  this.  Now  I  need  say  no  more  than  that  I  entirely 
agree  with  my  Lord  and  my  brother  Grove  on  that  point,  bat  I 
do  wish  to  add  this.  The  doubt  which  I  should  have  felt  pro- 
bably, if  it  had  come  before  me,  was  a  doubt  in  accordance  with 
Mr.  Sullivan's  argument  whether  the  words  "  any  person  "  might 
not  mean  some  definite  person ;  whether  some  definite  person 
might  not  have  been  required  to  be  proved.  I  should,  however, 
have  thought  that  if  it  had  been  made  out  that  the  libel  had  been 
circulated  to  a  certain  set  of  persons  whose  identity  was  easily 
ascertained,  except  only  that  their  names  were  unknown,  that 
then,  quacunque  via,  the  clause  would  have  been  fulfilled,  even 
though  Mr.  Sullivan's  contention  were  a  good  contention.  I  io 
not  think  it  is  a  good  contention ;  I  think  the  circulation  to  the 
world,  to  multitudes  of  persons  wholly  undefined  and  to  whom  it 
would  come,  would  be  sufficient ;  but  what  I  wish  to  add  is  this, 
that  even  if  the  other  construction  were  the  true  one,  I  think  k  is 
important  to  observe  in  this  case,  and  I  should  have  been  prepared 
to  support  the  conviction  on  this  ground — that  many  of  these 
persons  were,  in  that  sense,  definite  persons.  They  were  known 
subscribers  in  large  numbers  to  this  newspaper,  and  the  man 
who  edited  the  newspaper,  the  man  who  wrote  the  article,  the 
man  who  sold  the  newspaper  and  caused  it  to  be  distributed,  did 
know  that  that  newspaper  would,  in  the  ordinary  course,  oome  to 
its  regular  subscribers  at  all  events,  whether  it  went  to  a  larger 
number  of  persons,  or  whether  it  did  not.  Therefore,  supposing 
it  were  necessary  that  the  persons  unknown  should  be  in  this 
case  definite  persons,  ascertainable  persons,  persons  who  might 
be  ascertained  by  inquiry,  although  unknown  to  the  jurors  at  the 
time  of  their  finding,  I  should  have  thought  that  in  that  sense 
the  indictment  was  supported  by  the  evidence. 

Huddlbston,  B. — The  question  for  our  consideration,  sub- 
mitted to  us  by  the  Lord  Chief  Justice,  is  whether  his  direction 
was  correct  in  point  of  law,  and  that  direction  is  this — he  told 
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the  jury  that  if  they  thought  that  by  the  publication  of  the  Rk. 
article  the  defendant  did  intend  to  and  did  encourage,  or  M^ 

endeavour  to  persuade  any  person  to  murder  any  other  person,   ' 

whether  the  subject  of  Her  Majesty  or  not,  and  whether  within  1881. 
the  Queen's  dominions  or  not,  and  that  such  encouragement  and   jn^^  to 
endeavour  to  persuade  was  the  natural  and  reasonable  effect  of  murder— 
the  article,  they  should  find  the  prisoner  guilty.    That  was  the  Newspaper 
charge  of  the  Lord  Chief  Justice,  and  that  is  what  we  are  to  con-  arttc^ 
aider — whether  it  is  correct  or  not.   Now  I  do  not  entertain  the 
slightest  doubt  that  that  was  really  the  only  question  that  could 
be  left  to  the  jury.    The  evidence  was  "ample  to  warrant  the 
finding  of  the  jury,  and  the  only  thing  that  could  be  left  to  the 
jury  was  to  say,  "  Do  you  think  that  by  the  publication  of  this 
article  the  defendant  did  intend  to  encourage  or  endeavour  to 
persuade  any  person  to  murder,  and  is  not  the  necessary  and  legal 
consequence,  the  reasonable  effect  of  the  article,  to  induce  any 
person  to  do  so  ?"    Now  that  charge  is  founded  directly  on  the 
words  of  the  statute,  and  if  you  look  at  the  words  of  the  statute, 
the  distinction  which  Mr.  Sullivan  has  endeavoured  to  draw  with 
reference  to  conspiracy  really  does  not  arise  ;  because  the  section 
of  the  statute  contemplates  two  classes  of  cases— it  contemplates 
one  class  where  there  is  a  conspiracy  and  another  class  of  cases 
where  there  is  individual  action.    The  first  class  of  cases  in  the 
section  is  that  all  persons  who  shall  conspire  to  that  effect  shall 
be  guilty  of  a  misdemeanour.    The  second  class  of  cases  is  the 
individual,  "  whosoever  "  shall  do  certain  acts,  and  it  is  remark- 
able to  see  the  words  which  the  Legislature  have  used  for  the 
purpose  of  pointing  out  the  act  which  makes  the  party  liable. 
The  largest  words  possible  have  been  used;  "solicit,"  that  is 
defined  to  be  to  importune,  to  entreat,  to  implore,  to  ask,  to 
attempt,  to  try  to  obtain ;  "  encourage,"  which  is  to  animate,  to 
incite  to  anything,  to  give  courage  to,  to  inspirit,  to  embolden,  to 
raise  confidence,  to  make  confident;  "persuade,"  which  is  to 
bring  to  any  particular  opinion,  to  influence  by  argument  or 
expostulation,  to  inculcate  by  argument ;  "  endeavour ; "  and 
then,  as  if  there  might  be  some  class  of  cases  that  would 
not   come  within  those  words,   the   remarkable  words  are 
used  "  or  shall  propose  to/1  that  is  to  say,  make  merely 
a   bare  proposition,   an    offer   for    consideration,    shall  be 
guilty  of   a  misdemeanour.     It  is  to  be  a  misdemeanour 
of  a  highly  criminal  character  to  solicit,  to  encourage,  to  per- 
suade, or  even  to  propose  to  any  person  to  murder  any  other 
person,  whether  one  of  Her  Majesty's  subjects  or  not.    Now  Mr. 
Sullivan  raised  the  argument  which  was  passing  through  the  Lord 
Chief  Justice's  mind,  that  you  must  have  an  immediate  connec- 
tion between  the  "  proposer,"  or  between  the  "  solicitor "  or  the 
"  encourager,"  and  the  person  who  is  solicited,  encouraged,  or 
proposed  to  ;  that  it  is  not  sufficient  to  solicit  generally  anybody, 
that  you  must  solicit  some  person  in  particular.    What  was  the 
intention  of  this  Act  ?    The  intention  was  to  declare  the  law  and 
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to  protect  people  abroad  from  the  attempts  of  regicides  of  m 
description,  and  therefore  tbe  largest  possible  words  are  used.  \\ 
shall  be  criminal — not  to  persuade  an  individual,  but  to  [ 
"any  person,"  that  is  to  say,  the  "public  " — crowds  wkoi 
hear  it  if  it  is  an  oration,  or  who  may  read  it  if  an  article  sil 
newspaper.  I  have  been  furnished  from  the  bar  with  a  case  via 
is  certainly  not  inapplicable  to  the  present  one,  which  is  to  M 
found  in  Peere  William's  Reports  in  the  time  of  Lord  Chanceikr 
Parker  (Poole  v.  Sacheverel,  1  P.  Wms.  675).    The  question  ant 
in  this  way.    There  was  a  question  of  a  disputed  marriage,  at 
the  father,  who  was  interested  in  the  marriage,  put  an  advert*! 
merit  in  the  newspapers  offering  a  reward  of  a  hundred  pom* 
if  any  person  would  come  and  give  evidence  of  that  marriage. 
It  was  suggested  that  the  object  of  that  being1  circulated  wasi 
render  impure  the  sources  of  justice,  to  bribe  some  people  t 
give  improper  evidence,  and  the  party  was  brought  op  fe] 
contempt  before  Lord  Chancellor  Parker,  but  it  was  urged  onto 
behalf  that  nothing  had  been  done  in  consequence  of  the  adi* 
tisement.    No  witnesses  had  come;  but  the   Lord  Chancefir 
said,  "  It  does  not  appear  that  some  person  would  not  come  m  I 
this  were  not  discouraged ;  however,  the  person  moved  agaoi 
has  done  his  part,  and  if  not  successful,  is  still  not  the  la 
criminal."    The  counsel  objects  that  it  is  not  addressed  to  «J 
particular  person.    "  It  is  equally  criminal  when  the  offer  is  t 
any,  for  to  any  is  to  every  particular  person.    The  advertisemafi 
will  come  to  all  persons,  to  rogues  as  well  as  honest  men;  audi! 
is  a  strange  way  of  arguing  to  say  that  offering  a  reward  to  ok 
witness  is  criminal,  but  that  offering  it  to  more  than  one  is  ntf| 
so.    Surely  it  is  more  criminal,  as  it  may  corrupt  more.    If  ycc 
hold  an  offer  out  to  the  public — an  invitation  to  come  in  and  gm 
perjured  evidence — that  is  as  much  a  criminal  act  as  to  requests 
individual  to  do  so."    Just  so  it  is  here  criminal  to  publish  to  tk 
whole  world,  or  declare  to  the  whole  world,  that  the  indrridnk 
rejoices  in  regicide,  and  recommends  others  to  follow  his  exampk 
and  trusts  that  the  time  is  not  long  distant  when  once  a  monii 
kings  may  fall.    This  article  was  an  encouragement  to  the  puhbc 
— a  solicitation  and  encouragement  to  any  person  who  chooses  to 
adopt  it — and  comes  within  the  meaning  of  the  Act.    I  as 
perfectly  satisfied  with  the  conviction,  and  think  it  was  right. 

Williams,  J. — I  am  of  the  same  opinion.  The  jury  bate 
found  the  defendant  guilty,  and  upon  the  narrow  question  of  law 
which  has  been  reserved  for  the  consideration  of  this  Court,  tf 
seems  to  me  the  conviction  ought  not  to  be  interfered  with. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner,  H.  E.  Kisbey. 
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HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

June  27,  28,  29,  <md  80,  1881. 

(Before  Mat,  C.J.,  and  a  Common  Jury  of  the  City  of  Dnblin.) 

The  Queen  v.  Walter  Whelan.  (a) 

Admission  of  evidence — Cross-examination  as  to  credit — Former 
statements  made  by  witness  contradicting  his  evidence — Rebut- 
ting  case  in  reply  to  substantive  evidence  contradicting  witness. 

In  a  trial  for  murder  a  witness  who  swore  he  identified  the  prisoner 
as  one  of  the  persons  who  committed  the  murder,  was  cross- 
examined  on  behalf  of  the  prisoner  as  to  an  alleged  conversation 
which  he  had  shortly  after  the  commission  of  the  crime,  in  which 
he  was  alleged  to  have  stated  that  the  prisoner  was  not  the 
guilty  party  ;  the  witness  denied  that  he  made  such  a  statement, 
and  the  prisoner  as  a  substantial  part  of  his  defence  produced  A. 
and  B.  who  were  present  at  the  alleged  conversation  to  contradict 
the  witness.  At  the  close  of  the  prisoner's  case  the  Grown  was 
allowed  to  go  into  a  rebutting  case  in  order  to  produce  0.  and  D., 
who  were  present  at  the  alleged  conversation,  to  corroborate  the 
statement  of  the  witness  and  contradict  A.  and  B. 

A  witness  who  identified  the  prisoner  as  one  of  the  persons  who 
committed  the  murder,  had  a  conversation  with  E.,  a  police  con- 
stable, shortly  after  the  Commission  of  the  crime ;  K.  who  was 
examined  on  behalf  of  the  prisoner,  stated  thai  the  witness  stated 
to  him  that  he  could  not  recognise  any  of  the  murderers  as  they 
were  masked.  On  cross-examination  E.  stated  that  he  had  made 
a  report  to  his  superior  officers  of  this  statement  of  the  witness. 
The  Crown  was  not  allowed  to  go  into  a  rebutting  case  to  produce 
E.'s  superior  officers  for  the  purpose  of  contradicting  him  as  to 
the  fact  of  his  having  made  such  a  report  to  them. 

THIS  was  an  indictment  against  the  prisoner  Walter  Whelan 
for  the  wilful  murder  of  Charles  Boyd,  at  Shanbough  on 
the  8th  day  of  August,  1880.  A  true  bill  was  found  against  the 
prisoner  at  the  Spring  Assizes,  1881,  in  the  County  of  Kilkenny, 
but  the  trial  was  postponed,  and  the  venue  changed  to  this 
Division  sitting  in  Dublin  by  order  of  the  Division.  The  evidence 
was  that  on  the  day  in  question,  Mr.  Thomas  Boyd,  accompanied 
(a)  Reported  by  Oboxl  R.  Room,  Esq.,  Barrister-at-Law. 
QQ2 
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The  Quben.  by  his  two  sons,  Charles  and  Evans  Boyd,  and  his  nephew,  Glad- 
Whzlan     we^  ^oyd,  drove  on  an  outside  car  from  his  residence  to  a  farm  he 

  '    owned  near  Shanbough ;  Thomas  and  Gladwell  Boyd  were  seated 

1881.      on  the  left  hand  of  the  car,  and  Charles  and  Evans  Boyd  on  the 
Evidence  as  to  "S^t.    When  they  had  arrived  at  a  short  distance  from  the  farm 
previous  state-  three  persons  in  disguise,  with  masks  on  their  faces,  jumped  from 
menu  of  a    the  ditch  armed  with  rifles,  with  fixed  bayonets.    One  of  them 
wttnes8-     came  to  the  side  at  which  Thomas  and  Gladwell  Boyd  were  sitting 
and  fired  a  shot  at  them,  the  other  two  men  came  to  the  side  of 
the  car  at  which  Charles  and  Evans  Boyd  were  sitting  and  fired 
two  shots,  one  of  which  fatally  wounded  Charles  Boyd.  Evans 
Boyd  swore  he  recognised  the  prisoner,  Walter  Whelan,  as  the 
man  who  fired  at  him.    On  making  their  escape  from  the 
attacking  party,  Evans  Boyd  drove  to  fetch  a  doctor,  a  distance 
of  thirteen  miles,  and  on  his  return  he  was  met  by  a  car  driven  by 
a  man  named  Crean,  conveying  three  persons  named  Wallace, 
Byrne,  and  Strahan. 

Evans  Boyd  was  asked  on  cross-examination  on  behalf  of 
the  prisoner  whether  when  the  party  on  the  car  stated  that 
the  Whelans  had  been  arrested  for  the  murder,  he  had  not  replied 
"  that  was  wrong,  those  are  noo  the  men/4  Evans  Boyd  denied 
having  said  so,  but  stated  there  was  some  conversation  abont  two 
families  named  Whelan,  and  that  he  was  told  the  "  Whelans  of  the 
Church  "  had  been  arrested,  and  he  replied  "  that  was  wrong,  it 
was  the  Whelans  of  the  Cross  Road ;  "  the  Whelans  of  the  Cross 
Road  being  the  prisoner  and  his  brother.  Crean,  the  driver,  and 
Byrne  were  examined  for  the  defence,  and  they  contradicted 
Evans  Boyd,  stating  that  he  asserted  it  was  not  the  Whelans  who 
committed  the  crime,  and  did  not  qualify  this  statement  in  any 
way.    At  the  close  of  the  case  for  the  defence 

Murphy,  Q.C.,  with  him  Ryan,  Q.C.,  Naish,  Q.C,  Ourtis,  and 
Ross,  for  the  Crown,  proposed  to  examine  Wallace  and  Strahan  as 
to  this  conversation  with  Evans  Boyd. 

May,  C.J. — In  my  opinion  you  should  have  given  this  evidence 
before. 

Murphy,  Q.C. — We  could  not,  nor  even  after  the  cross-exami- 
nation until  the  prisoner  brought  forward  witnesses  for  the  defence 
to  contradict  Evans  Boyd. 

Mat,  C.J. — Evans  Boyd  was  examined  first  as  to  this,  and  said 
he  had  no  such  conversation.  He  explained  what  the  conversa- 
tion was.  Then  the  prisoner  gave  evidence  of  what  he  says  the 
conversation  was,  and  you  wish  now  to  examine  witnesses  to 
prove  what  you  allege  the  conversation  was.    I  think  you  can. 

Hemphill,  Q.C.,  with  him  Peter  O'Brien,  Q.C,  and  Lynch,  for 
the  prisoner.  This  evidence  is  not  admissible.  The  way  the  law 
originally  stood  was  this,  it  was  supposed  by  many  most  eminent 
judges  that  if  you  ask  a  witness  on  cross-examination,  as  I  asked 
Evans  Boyd,  as  to  a  particular  conversation  with  a  third  party, 
you  were  bound  by  that  answer,  and  could  not  contradict  him, 
and  that  went  so  far  that  in  the  case  of  Reg.  v.  Burke  (8  Cox 
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C.  0.  44),  there  was  a  difference  in  the  Court  for  Crown  Cases  Thb  Qo*bn. 
Reserved,  as  to  whether  evidence  could  be  given  to  show  that  a  wmla*. 

witness  was  speaking  falsely  when  he  swore  that  he  could  not  speak   

English,  but  only  Irish.  The  presiding  judge  at  the  trial  allowed  1881* 
evidence  to  show  that  the  witness  was  swearing  falsely,  and  could" E^dm*  as  to 
.  speak  English.    The  Court  held,  by  seven  to  three,  that  such  previous  state- 
evidence  could  not  be  admitted.    When  the  Common  Law  Pro-    m***  °f  a 
cedure  Act  was  passed,  it  got  rid  of  questions  like  this,  the  26£h  mtn€98' 
section  of  that  Act  pointed  out  the  cases  in  which  it  could  be 
done,  for  the  general  rule  of  the  old  common  law  was  that  you 
were  bound  by  the  cross-examination. 

Mat,  C.J. — When  you  cross-examined  as  to  credit  ? 

Hemphill,  Q.C. — Yes.  The  26th  section  is  as  follows  :  "  If  a 
witness  upon  cross-examination,  as  to  a  former  statement  made 
by  him  relative  to  the  subject-matter  of  the  cause,  and  incon- 
sistent with  his  present  testimony,  does  not  distinctly  admit  that 
he  has  made  such  statement,  proof  may  be  given  that  he  did  in 
fact  make  it,  but  before  such  proof  can  be  given  the  circum- 
stances of  the  supposed  statement  sufficient  to  designate  the 
particular  occasion  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  such  statement." 
Under  that  section,  and  having  cross-examined  Evans  Boyd,  as 
to  the  conversation  which  took  place  on  the  road,  I  was  at  liberty 
to  contradict  him,  by  producing  the  car  driver  and  this  witness 
Byrne,  but  then  he  having  answered  the  question,  the  Crown 
cannot  go  into  a  collateral  inquiry  as  to  whether  he  is  to  be 
believed  or  whether  my  witness  is  to  be  believed.  The  jury 
must  act  on  the  evidence  as  it  is.  If  it  was  admissible  at  all,  it 
should  have  been  made  part  of  the  original  case  of  the  Crown, 
for  I  drew  the  attention  of  Evans  Boyd,  as  I  was  bound  to  do, 
to  what  occurred  on  the  road.  But  in  the  next  place  it  would 
involve  a  collateral  inquiry,  quite  beside  the  question  in  the  case, 
and  would  lead  to  all  those  results  to  avoid  which  the  rule  was 
laid  down,  that  you  could  not  go  into  collateral  questions ;  and  if 
a  witness  is  asked  a  question  on  cross-examination  the  parties  are 
bound  by  the  answer.  There  is  no  authority  that  can  be  cited 
where  any  attempt  was  made  to  give  such  evidence. 

May,  C.J. — Do  you  mean  that  on  your  side  you  can  give 
evidence  to  contradict  the  statement  of  this  witness,  and  that  the 
Crown  cannot  give  evidence  to  contradict  you  ? 

Hemphill,  Q.C. — That  is  our  contention. 

May,  C.J. — I  do  not  agree  with  that ;  besides,  there  is  a  discre- 
tion in  every  judge  to  allow  either  side  to  give  evidence  as  to 
any  point  which  is  material. 

Murphy,  Q.C. — In  the  first  place  it  lies  in  the  discretion  of  the 
court  to  allow  evidence  on  any  material  point.  But  besides,  when 
Evans  Boyd  was  cross-examined  as  to  this  point  they  had  a 
perfect  right  to  examine  witnesses  to  contradict  him,  but  when  he 
went  down  it  would  not  be  legal  evidence  for  me  to  make  a 
substantive  case  grounded  on  his  examination;  but  when  the 
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The  Queen,  prisoner  makes  it  a  substantive  part  of  his  own  case,  not  as  • 
Wkblan    collateral  matter  bnt  a  relative  matter,  then  I  am  at  liberty  to  go 
 '    into  this  as  a  rebutting  case. 

lbbi.  May,  C.J. — I  have  no  hesitation  in  letting  you  do  ao.  But  of 
Evident  a*  to  oourse  y°u  are  not  to  examine  the  witness  as  to  previous  stake- 

previous  state-  ments. 

menu  of  a  The  witness,  Evans  Boyd,  had  been  examined  as  to  a  oonverea- 
witness.  ^on  with  a  police  constable  named  Byrne,  in  which  he  wta 
alleged  to  have  stated  that  he  did  not  know  who  the  persons  wen 
who  attacked  the  car  as  they  were  masked  down  to  the  ground. 
Evans  Boyd  denied  having  made  any  such  statement.  Constable 
Byrne  was  examined  for  the  prisoner  and  stated  that  Evans  Boyd 
had  made  this  statement  to  him.  On  cross-examination  by  the 
Crown  he  stated  that  he  had  made  a  report  of  this  conversation 
with  Evans  Boyd  to  Sub-inspectors  French  and  Dunsterville,  his 
superior  officers.    At  the  close  of  the  case  for  the  prisoner, 

Murphy,  Q.C.,  proposed  to  examine  Sub-inspectors  French 
and  Dunsterville  with  respect  to  Byrne's  statement  that  he  had 
reported  to  them  his  conversation  with  Evans  Boyd. 

Mat,  C.J.  refused  to  admit  this  evidence. 

Verdict,  Not  QuiUy. 


NORTHERN  CIRCUIT. 
Liverpool  Summer  Assizes. 

Tuesday,  Aug.  2,  1881. 
(Before  Mr.  Justice  Lofis.) 
Keg.  v.  MoGbath  and  McKevitt.  (a) 
24  8f  25  Vict.  c.  97,  sect.  9 — Construction — Evidence. 

On  an  indictment  under  sect.  9  of  the  24  25  Vict.  c.  97,  for 
maliciously  damaging  a  building  by  the  explosion  of  dynamite, 
whereby  the  lives  of  certain  persons  were  endangered  : 

Held,  by  Lopes,  J.  (after  consulting  Lord  Oolendge,  L.O.J.)  that 
the  endangering  of  life,  to  be  within  the  section,  must  result 
from  the  damage  done  to  the  building  particularised  in  the 
indictment;  but  that  the  enactment  does  not  contemplate  the 
necessity  of  the  persons  endangered  being  inside  the  building, 
and  would  include  the  case  of  persons  outside  whose  lives  were 
imperilled  by  anything  proceeding  from  the  damaged  building. 

Held  also,  that  for  the  p  urpose  of  proving  such  endangering  of  lifet 
evidence  of  damage  to  other  buildings  that  might  be  inhabited 
was  not  admissible ;  though  such  evidence  would  be  admissible 
(a)  Reported  by  John  Kixghorn,  Esq.,  BarrUtor-at-Law. 
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for  the  purpose  of  showing  the  nature  and  character  of  the  Rbo. 
explosion,  the  extent  of  the  damage,  and  its  tendency  to  injure  MoGr^,h  ^ 

or  destroy  the  particular  building,  MoKuvirr. 

To  endanger  within  sect,  9,  includes  not  only  actual  injury  received   

by  a  person,  but  also  exposure  to  risk  or  chance  of  injury  ;  but 

it  is  for  the  jury  in  each  ca*e  to  say,  from  all  the  circumstances,  Malicious 

whether  or  not  the  lives  of  persons  were  imperilled.  damaae  to  a 

building 

THIS  was  the  second  of  three  indictments  that  had  been  €nda^in9 
found  by  the  grand  jury  against  two  men  named  James 
McGrath  and  James  McKevitt,  for  attempting  to  blow  up  the 
Town  Hall,  Liverpool,  by  means  of  dynamite,  on  the  10th  day 
of  June,  1881. 

The  first  indictment,  which  charged  them  with  having  done 
this  with  intent  to  murder,  and  the  third  indictment  founded  on 
the  damage  caused  to  other  buildings  in  the  vicinity  of  the  Town 
Hall,  by  the  force  of  the  explosion,  were  abandoned ;  and  the 
second  indictment  was  alone  proceeded  with. 

The  second  indictment  was  framed  under  sect.  9  of  the  24  &  25 
Vict.  c.  97,  which  provides  that  whosoever  shall  unlawfully  and 
maliciously,  by  the  explosion  of  gunpowder  or  other  explosive 
substance,  destroy,  throw  down,  or  damage  the  whole  or  any  part 
of  any  dwelling-house  or  of  any  building,  whereby  the  life  of  any 
person  shall  be  endangered,  shall  be  guilty  of  felony,  and  sect. 
10,  which  makes  ifc  felony  to  place  any  explosive  substance 
against  or  near  any  building  with  intent  to  destroy  or  damage 
any  building,  whether  or  not  any  explosion  take  place,  and 
whether  or  not  any  damage  be  caused. 

The  1st  count  of  the  indictment  alleged  that  the  prisoners  on 
the  10th  day  of  June,  1881,  did,  by  the  explosion  of  dynamite, 
damage  the  Town  Hall  in  Liverpool,  whereby  the  life  of  Samuel 
Page  was  endangered. 

The  2nd  and  3rd  counts  respectively  described  the  substance 
used  as  nitroglycerine,  and  as  a  substance  unknown. 

The  4th,  5th,  and  6th  counts  were  similar  to  the  first  three, 
except  that  they  alleged  that  the  life  of  Mathew  Swarbrick  was 
endangered. 

The  7th,  8th,  and  9th  counts  were  to  the  same  effect,  but 
alleging  that  the  life  of  Edward  Creighton  was  endangered. 

The  10th,  11th,  and  12th  counts  were  also  similar,  but 
alleging  that  the  life  of  George  McBurney  was  endangered. 

The  13th  count  alleged  that  the  prisoners  did  place  near  a 
certain  building  called  the  Town  Hall,  in  Liverpool,  a  quantity 
of  dynamite,  to  wit  21b.,  with  intent  to  damage  the  said 
building. 

The  14th  and  15th  counts  variously  described  the  substance 
used  as  nitroglycerine  and  a  substance  unknown. 

Aspinall,  Q.C.,  and  22.  8.  Wright,  were  counsel  for  the 
prosecution,  and 

Dr.  O'Feeley  for  the  prisoners. 
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Rig.         The  identity  of  die  prisoners  with  the  persons  who  did  what 

^_  was  done,  and  the  main  facts  of  the  case  were  not  at  the  last 

disputed,  and  the  only  question  was  as  to  the  intent. 

About  four  o'clock  in  the  morning  of  the  10th  day  of  June, 
1881.      1881,  two  men  were  seen  to  place  a  bag,  similar  to  a  sailor's  bag, 
MaHeioua    on  *ne  *°p  steP  °f  the  side  entrance  to  the  Town  Hall,  and  i 
damage  10  a   constable,  noticing  smoke  issuing  from  the  bag,  rushed  at  the 
men,  who  ran  away.    Another  constable  threw  the  bag  on  to  the 
pavement,  while  a  third  threw  it  into  the  middle  of  the  street, 
and  was  about  to  cut  the  string  by  which  the  bag  was  tied, 
when,  hearing  a  fizzing  noise,  he  drew  back.    Immediately  after- 
wards two  explosions  followed,  and  a  quantity  of  glass  fell  from  the 
Town  Hall,  and  from  some  buildings  opposite,  called  "  Phoenix 
Buildings,"  and  a  cornice  near  the  roof  of  some  other  buildings, 
called  "  Brown's  Buildings, 99  was  also  damaged. 

In  the  street  where  the  explosion  had  taken  place  were  found 
several  pieces  of  iron  piping,  some  plugs,  caps,  a  piece  of  carpet, 
a  piece  of  an  old  dress,  and  some  rags.  In  the  piping  was' found 
a  red  substance,  which,  on  analysis,  was  sworn  to  be  one  of  the 
nitro  compounds  of  nitro-glyoerine,  the  most  common  of  which 
is  dynamite,  while  the  caps  were  filled  with  fulminating  mercury. 

At  the  time  of  the  explosion,  the  only  occupants  of  the  Town 
Hall  were  two  watchmen,  who  afterwards  found  some  pieces  of 
iron  and  iron  piping  that  had  come  through  the  windows  into 
the  lavatory  and  the  ante-room  of  the  Mayor's  parlour,  and  a 

Siece  of  iron  railing  was  found  lying  in  the  area.    The  actual 
amage  done  to  the  Town  Hall  was  thus  described  by  one  of  the 
witnesses : 

Fletcher  Thomas  Turton,  architect  and  surveyor,  and  deputy-surveyor  of  the 
Corporation  of  Liverpool,  said :  "  I  examined  the  Town  Hall  on  the  morning  of  ths 
10th  day  of  June.  In  the  Mayor's  parlour  one  square  of  glass  was  broken.  In  the 
ante-room  seven  squares  of  glass  were  broken,  the  blind  was  slightly  damaged,  and 
there  was  a  small  indent  in  the  wall  four  feet  from  the  window  on  the  outside.  The 
depth  of  the  indent  was  about  a  quarter  of  an  inch.  It  appeared  to  have  beta 
caused  by  some  hard  substance  striking  it.  In  the  Mayor's  lavatory,  six  squares  of 
glass  were  broken,  and  there  were  slight  marks  on  the  wall  and  ceiling,  the  marks  on 
the  ceiling  being  about  twelve  feet  from  the  outside  of  the  building.  It  wee  probably 
done  by  pieces  of  iron.  In  the  lavatory  the  mark  on  the  oeiling  was  a  quarter  of  an 
inch  deep.  In  the  entrance,  six  squares  of  glass  were  broken  in  the  fanlight ;  and  in 
the  lavatory  north  of  the  entrance  nine  squares  of  glass  were  broken,  and  one  in  the 
ventilator.  In  the  Council-chamber,  and  the  staircase  adjoining,  one  square  of  glass 
was  broken  in  each  ;  and  nine  squares  of  glass  were  broken  in  the  windows  here,  and 
seven  squares  in  the  dining-room  on  the  first  floor.  Outside  the  building,  on  the 
west  side,  there  were  marks  in  nine  or  ten  places,  in  some  instances  deep  ones.  One 
angle  knocked  off  was  two  or  three  inches  deep.  The  woodwork  of  the  west  door 
was  slightly  damaged,  and  the  head  of  one  of  the  railings  was  broken. 

The  witness  was  about  to  give  evidence  as  to  the  damage 
done  to  the  Phoenix  Chambers  on  the  opposite  side  of  the  street, 
when 

O'Feeley,  for  the  prisoners,  objected  to  the  admissibility  of  the 
evidence  of  damage  done  to  an  independent  building,  as  the 
only  damage  alleged  in  the  indictment  was  damage  done  to  the 
Town  Hall. 

Aspinall,  Q.O.,  for  the  prosecution,  urged  its  admissibility,  as 
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Malicious 
damage  to  a 

building 
endangering 
Hfe. 


showing  the  general  character  of  the  prisoners'  act.  So  far  as 
they  were  concerned,  the  fragments  of  the  missiles  might  fly  in  m<&v1tk  and 
any  direction,  and,  if  thereby  damage  was  done  to  another  McKbvitt. 
building,  it  would  be  competent  for  the  prosecution  to  give 
evidence  of  it.  Sect.  10  provided  that,  if  any  person  shall 
destroy,  throw  down,  or  damage  any  dwelling-house,  any  person 
being  therein,  or  any  building  so  that  the  life  of  any  person  may 
be  endangered,  shall  be  guilty  of  felony.  But,  in  the  case  of  any 
building— whether  a  dwelling-house  or  not — if  the  life  of  any 
person  was  endangered  by  the  act,  then  it  was  sufficient.  For 
the  purposes  of  that  part  of  the  section,  it  was  utterly  immaterial 
whether  any  person  was  in  the  house,  or  not.  As  to  the  words, 
"damage  any  building,  whereby  the  life  of  any  person  shall 
be  endangered,"  that  meant  that,  if  the  prisoners,  by  means  of 
gunpowder,  or  any  other  explosive  substance,  destroy,  or  damage, 
the  whole,  or  any  part,  of  any  building,  then,  if,  at  the  same 
time,  by  the  same  act,  they  endanger  the  lives  of  any  persons, 
they  have  completed  the  offence. 

Lopes,  J.— I  do  not  go  quite  so  far  with  you. 

Aspinall. — Explosion  is  the  governing  word;  otherwise  the 
statute  must  be  construed  as  if  it  meant  that  the  persons  must 
be  injured  by  the  falling  building,  or  by  the  bricks  and  stones 
falling  from  the  damaged  building.  Then  if  the  danger  was  not 
directly  traceable  to  the  damage  to  the  building  it  would  not 
apply,  and  it  would  follow  that  if  a  man  was  killed  by  a  missile 
going  through  an  open  window,  no  offence  would  have  been 
committed,  as  the  building  was  not  damaged,  though  clearly  his 
life  would  have  been  endangered  by  the  act. 

O'Feeley  submitted  that  the  true  construction  of  the  section 
was  that  the  person  endangered  must  be  directly  in  communi- 
cation with  the  building. 

Lopes,  J. — There  I  am  against  you;  the  only  question  is 
whether  the  word  "  whereby"'  refers  to  the  damage  or  to  the 
explosion. 

O'Feeley. — I  submit  that  "  damage "  is  the  governing  word, 
and  that  the  word  "  whereby "  refers  to  the  last  substantive 
immediately  preceding  it,  as  being  the  fairest  construction. 
Aspinall  contended  that  "  whereby 99  referred  to  the  whole 


act. 

Lopes, 
necessity 


J.,  said  he  did  not  think  the  act  contemplated  the 
of  persons  being  inside  the  damaged  building,  but 
would  include  the  case  of  policemen  whose  lives  were  imperilled 
outside  the  building  if  any  injury  that  occurred  to  them  pro- 
ceeded from  the  damaged  building.  Whether  this  construction 
could  be  extended  to  other  buildings  was  a  very  important  point 
as  affecting  the  prisoners.  This,  he  continued,  is  a  matter  of 
such  extreme  importance  that  I  shall  see  the  Lord  Chief  Justice 
(Lord  Coleridge)  and  ascertain  his  view  of  the  point.  [Lopes,  J. 
then  retired  to  consult  Lord  Coleridge,  C  J".,  and  on  returning 
into  court  he  said  :]  I  have  taken  the  opportunity  of  consulting 
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Rao-      the  Lord  Chief  Justice  on  this  point,  and  the  view  he  takes  is 
JoGrath  ^  like  my  own,  and  he  thinks  my  view  is  the  correct  one ;  he 
McKuvrrr.   cannot  possibly  read  the  section  in  any  other  way.    I  thought  of 
—       this  before  the  point  arose,  and  I  feel  very  strongly  upon  it.  I 
j_8^       was  of  opinion  this  morning  that  the  evidence  affecting  other 
Malicious     buildings  that  might  be  inhabited,  and  which  might  therefore 
damage  to  a   greatly  affect  the  indictment,  was  not  admissible. 
tnaangt^ing      Aspinall. — This  then  confines  the  question  for  the  jury  to 
life.       whether  the  lives  of  the  two  men  who  were  in  the  Town  Hall 
were  endangered.    But  I  apprehend  it  does  not  touch  the  point 
whether  this  evidence  as  to  the  other  buildings  is  admissible 
merely  for  the  purpose  of  showing  the  violence  and  nature  of  the 
explosion,  and  that  it  was  calculated  to  do  damage  to  the  Town 
Hall. 

O'Feeley  contended  that  such  evidence  was  not  admissible  :  the 
danger  to  life  must  proceed  from  the  damage  actually  done  to  the 
building,  and  not  from  the  possibility  of  damage.  It  must  proceed 
from  the  damage  done  to  the  building  named  in  the  indictment, 
and  these  other  buildings  were  not  so  mentioned ;  and  it  did  not 
matter  how  violent  the  explosion  was,  that  which  did  not  result 
in  damage  was  not  within  the  meaning  of  the  Act  of  Parliament 

Lopes,  J. — Evidence  of  this  kind  might  be  given  to  show  that 
pieces  of  iron  were  found  300  yards  away  from  the  place,  and  the 
value  of  this  evidence  would  be  to  show  that  the  explosion  was  a 
violent  one,  and  calculated  to  do  damage.  [After  some  further 
discussion,  he  added :]  My  decision  only  comes  to  this :  Any 
peril  in  which  the  policemen  outside  were  put  in  consequence 
of  the  damage  to  the  building  will  not,  but  if  any  persons 
inside  that  building  were  put  in  danger,  then  I  think  it  comes 
within  the  terms  of  the  Act  of  Parliament.  You  see  damage  is 
done  by  the  breaking  of  the  window,  and  that  is  one  of  the 
matters  about  which  I  consulted  the  Lord  Chief  Justice  this 
morning,  and  he  did  not  quite  think  it  would  do. 

Lopes,  J.  in  the  course  of  his  summing  up  to  the  jury, 
observed,  in  reference  to  the  question  whether  the.  damage  caused 
by  the  explosion  put  in  peril  the  lives  of  any  person  in  the 
building,  that  it  was  not  necessary  for  the  purposes  of  the  indict- 
ment that  those  persons  should  have  received  any  actual  injury, 
but  that  it  was  for  the  jury,  from  the  whole  circumstances 
attending  the  act  done  to  draw  their  own  conclusion  as  to  whether 
any  peril  existed. 

The  prisoners  were  found  guilty  of  damaging  the  Town  Hall 
by  an  explosion  whereby  the  lives  of  certain  persons  were 
endangered.  McGrath,  who  was  also  found  guilty  as  accessory 
before  the  fact  to  an  attempt  to  blow  up  the  Police  Section 
House,  was  sentenced  to  penal  servitude  for  life ;  McKevitt  to 
fifteen  years  penal  servitude. 

Solicitor  for  the  Treasury,  Marks,  Municipal  Offices,  Liverpool. 

Solicitor  for  the  prisoners,  Quelch,  Liverpool. 
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CROWN  OASES  RESERVED. 
Saturday,  July  2,  1881. 

(Before  Lord  Coleridge,  C. J.,  Grove,  and  Denman,  JJ., 
Huddleston,  B.,  and  Watkin  Williams,  J.) 

Reg.  v.  Tonkinson.  (a) 

Larceny  by  bailee — Deed  entrusted  to  a  professional  person  for  the 
purpose  of  transfer  of  mortgage. 

The  prosecutor  advanced  money  to  the  prisoner,  a  solicitor's  clerk, 
upon  the  deposit  of  a  deed  conveying  the  equity  of  redemption 
to  the  prisoner  m  a  house  of  his  own,  and,  subsequently,  he 
obtained  a  legal  mortgage  from  him  as  security  for  the  sums  so 
advanced.  The  prisoner  then  obtained  from  the  prosecutor  the 
deed  conveying  the  equity  of  redemption  on  the  representation 
that  he  had  found  a  person  who  would  take  a  transfer  of  the 
mortgage.  The  prisoner  then  obtained  140Z.  from  another 
person  on  the  deposit  of  that  deed  with  him  without  notice  of  the 
prosecutor's  mortgage,  and  appropriated  the  money  to  his  own 
use.  The  judge  at  the  trial  directed  the  jury  thai  the  prisoner 
was  a  bailee  of  the  deed,  and  the  jury  found  that  he  had  fraudu- 
lently converted  it  to  his  own  use. 

Held,  that  the  direction  was  right,  and  that  the  prisoner  was  pro- 
perly convicted  of  larceny  as  a  bailee. 

QASE  stated  by  the  Recorder  of  Newcastle-under-Lyme. 

At  the  Sessions  held  before  me  at  Newcastle-under-Lyme,  on 
the  1st  day  of  April,  1881,  William  Tonkinson  (herein  called  the 
prisoner)  was  indicted  for  larceny  as  a  bailee. 

The  first  count  alleged  that  he,  being  the  bailee  of  a  valuable 
security,  the  property  of  George  Ward  (herein  called  the  pro- 
secutor), to  wit,  an  indenture  dated,  &c,  whereby  the  equity  of 
redemption  of  and  in  certain  premises  was  assured  to  the  use  of 
the  prisoner,  did  feloniously  steal,  take,  and  carry  away  and 
convert  the  same  to  his  own  use  against  the  form  of  the  statute, 
&c. 

The  second  count  charged  that  the  said  prisoner  afterwards  and 
within  six  months  from  the  time  of  the  committing  of  the  said 
offence  in  the  said  first  count  charged,  to  wit,  on,  Ac,  feloniously 
and  fraudulently  did  steal,  take,  and  carry  away  and  convert  to 
his  own  use  a  certain  valuable  security,  to  wit,  a  certain  deed  of 
conveyance  of  freehold  property,  situate  in  the  parish  of  Stoke- 
upon-Trent,  he,  the  said  prisoner,  being  the  bailee  thereof,  the 

(a)  Reported  by  J  ohm  Tbommo*,  £tqM  BftrrUt§r-**»Liaw. 
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Rmo.  said  valuable  security  then  being  the  property  of  the  said 
Tonkin  son   Pr08ecut'or  against  the  form  of  the  statute,  &c. 

  The  third  count  charged  that  the  said  prisoner  afterwards,  and 

1881.      within  the  space  of  six  months,  &c,  did  feloniously  and  fraudu- 
LttrcetTasa  ^en^Y  steal>  take,  and  carry  away  100Z.  of  the  moneys  of  the  said 
buifee!*  °  prosecutor  against  the  form  of  the  statute,  &c. 

It  was  proved  that  the  prosecutor  was  in  the  habit  of  employ- 
ing* professionally,  the  prisoner,  who  was  clerk  to  a  solicitor. 

That,  previous  to  the  1st  day  of  January,  1880,  he  had  a  con- 
versation with  the  prisoner  about  the  equity  of  redemption  of 
and  in  a  house  at  Stoke-upon-Trent,  the  deed  conveying  it  being 
the  property  of  the  prisoner,  and  that  on  its  being  deposited  with 
the  prosecutor  as  a  security,  he  advanced  to  the  prisoner,  at 
different  times,  several  sums  of  money. 

That,  on  the  1st  day  of  January,  1880,  the  prisoner  executed  a 
deed  whereby,  in  consideration  of  100Z.,  being  the  whole  sum 
advanced  to  him,  the  said  premises  were  mortgaged  by  the 
prisoner  to  the  prosecutor. 

The  prosecutor  kept  the  two  deeds  till  the  end  of  February  or 
the  beginning  of  March,  when  the  prisoner  told  him  that  he  had 
found  a  person  who  would  take  a  transfer  of  the  mortgage  on  the 
.  i  premises  at  Stoke,  and  asked  him  to  let  him  have  the  deed  for 

the  purpose  of  obtaining  the  money. 

In  consequence  of  such  representation  the  prosecutor  delivered 
to  the  prisoner  the  deed  conveying  the  equity  of  redemption, 
retaining  himself  the  mortgage  deed. 

Up  to  the  month  of  June  the  prosecutor  frequently  asked  the 
prisoner  for  the  transfer,  and  the  prisoner  made  various  excuses, 
such  as  that  "  he  was  much  occupied,"  and  that  "  things  could 
not  be  done  in  a  hurry/'  &c,  ana  the  prosecutor,  placing  trust 
and  confidence  in  him,  forbore  to  press  him. 

About  the  28th  of  June  the  prosecutor  was  at  the  office  of 
Griffiths  (who  was  the  employer  of  the  prisoner),  and  met  Mr. 
Onions,  another  solicitor,  and  a  conversation  took  place,  in  the 
course  of  which  the  name  of  the  prisoner  was  mentioned. 

On  the  same  evening  the  prosecutor  saw  the  prisoner,  and  told 
him  that  he  had  seen  Onions,  and  that  he  believed  that  his  deed 
(equity  of  redemption)  was  deposited  with  him,  and  that  he  (the 
prisoner)  had  obtained  some  money  for  him  upon  it. 

This  was  denied  by  the  prisoner,  who  said  that  he  had  a  person 
who  would  buy  the  premises  at  Stoke  and  give  a  good  price  for 
them,  and  that  if  the  prosecutor  would  wait  he  would  get  his 
money,  and  that  he  need  not  make  himself  uneasy  about  it. 

It  subsequently  transpired  that  in  February  or  March  the 
prisoner  had  applied  to  Onions  for  a  loan,  and  proposed  to  give 
as  security  the  equity  of  redemption  on  premises  at  Stoke-upon- 
Trent,  and  that  on  or  about  the  6th  of  March  the  sum  of  140/. 
was  advanced  by  Onions  to  the  prisoner,  and  the  prosecutor's 
deed,  conveying  the  equity  of  redemption,  was  deposited  with 
Onions,  he  believing  that  the  deed  was  the  property  of  the 
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prisoner,  and  having  never  heard  of  the  prosecutor  till  the  end  Rao. 
of  June.  Tonkin 

Under  these  circumstances  it  was  contended  by  the  prisoner's  0WKiy8C 
counsel  that  he  could  not  be  convicted  upon  either  the  first  or  1881. 
second  count  of  the  indictment,  as  a  bailee  of  the  deed  con-  tJ~~ 
veying  the  equity  of  redemption,  inasmuch  as  he  was  under  no  ^£3^!* 
obligation  to  return  the  deed  itself,  having  the  option  either  to 
return  the  deed  or  to  pay  the  prosecutor  the  money  obtained 
upon  it. 

I  told  the  jury  that  in  my  opinion  the  prisoner  was  a  bailee  of 
the  deed,  and  that  the  question  for  their  consideration  was 
whether  he  had  fraudulently  converted  it  to  his  own  use. 

They  returned  a  verdict  of  guilty,  but  the  prisoner's  counsel, 
being  dissatisfied  with  my  direction  to  the  jury  as  incorrect  in 
point  of  law,  requested  me  to  state  a  case  for  the  opinion  of  the 
Court  for  Crown  Cases  Reserved. 

I  therefore  state  the  case  as  requested,  and  I  submit  the  same 
very  respectfully  for  the  consideration  of  this  Honourable  Court. 

If  they  should  be  of  opinion  that  my  direction  to  the  jury  was 
incorrect  in  point  of  law,  the  prisoner  (who  was  admitted  to  bail) 
is  to  be  discharged. 

If,  on  the  contrary,  they  should  be  of  opinion  that  my  direction 
was  correct,  then  the  prisoner  is  to  appear  at  the  next  Sessions 
to  receive  judgment. 

(Signed)  T.  C.  Sneyd  Kynnerslby. 

No  counsel  appeared  to  argue  on  either  side. 

The  Judges  retired  to  consider  their  judgment. 

Lord  Coleridge,  C.J. — We  are  of  opinion  that  the  conviction 
should  be  affirmed.  The  case  is  not  very  clearly  stated,  and  we 
have  had  some  difficulty  in  ascertaining  the  facts  upon  which  the 
direction  of  the  learned  recorder  to  the  jury  proceeded.  As  I 
understand  the  facts,  they  are  these :  The  prisoner  was  possessed 
of  a  house  of  his  own,  situatq  at  Stoke-upon-Trent,  upon  which 
there  was  a  mortgage  in  respect  of  which  the  prisoner  was 
entitled  to  the  equity  of  redemption,  and,  upon  the  deposit  of  the 
deed  conveying  that  to  him,  the  prisoner  had  obtained  at  different 
times  from  the  prosecutor  several  sums  of  money  up  to  the 
1st  day  of  January,  1880.  On  that  day  the  prosecutor,  apparently 
not  content  with  the  bare  deposit  of  the  deed,  took  from  the 
prisoner  a  legal  mortgage  for  the  sum  of  100Z.,  that  sum 
including  all  the  sums  advanced  by  the  prosecutor  to  the  prisoner 
up  to  that  time.  It  is  stated  in  the  case  that  the  prosecutor  had 
both  the  deeds;  that  is,  the  one  relating  to  the  equity  of 
redemption  and  a  regular  second  mortgage  deed  on  the  property 
at  Stoke-upon-Trent.  The  original  deed,  which  was  prior  to  the 
1st  day  of  January,  1880,  and  that  of  the  1st  day  of  January, 
1880,  were  both  in  the  custody  of  the  prosecutor,  and  they  so 
remained  for  about  six  or  eight  weeks.  Then,  somewhere  about 
March,  the  prisoner  told  the  prosecutor  that  he  knew  somebody 
who  would  pay  off  the  100f.,  and  take  a  transfer  of  his  mortgage 
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Rw.  on  the  premises  at  Stoke,  and  for  the  purpose  of  obtaining  this 
Tonkimk>n   mm  °^  1®M'>  ^e       fr°m       prosecutor  the  deed  conveying  to 

  '  him  the  equity  of  redemption,  which  was  manifestly  part  of  the 

1881.  prosecutor's  title  to  the  property.  It  was  a  valuable  deed,  and 
Larcmat  a  %*ve  ^e  prosecutor  a  charge  on  the  equity  of  redemption,  which 

iSX***  was  the  subject  matter  of  the  mortgage  of  the  1st  day  of 
January,  1880.  It  turned  out  that  the  prisoner,  having  got  the 
deed,  obtained  from  a  solicitor  1402.  upon  the  deposit  of  that  deed 
with  him,  the  solicitor  having  satisfied  himself  that  the  house 
would  bear  such  an  advance  upon  it.  Then  the  prosecutor  got 
uneasy,  he  having  parted  with  the  deed  to  the  prisoner  solely  thai 
he  might  get  an  advance  upon  it  out  of  which  the  prisoner 
should  repay  him  the  1002.,  and  asked  the  prisoner  for  the  deed 
repeatedly  up  to  the  month  of  June.  The  prisoner  put  the 
prosecutor  off  with  various  ezouses  from  time  to  time,  but 
eventually  it  turned  out  what  had  become  of  it.  Then  the 
prosecutor,  finding  that  his  security  for  his  advance  of  1002.  was 
greatly  damaged,  and  not  having  been  paid  his  1002.,  com- 
menced criminal  proceedings  against  the  prisoner.  Upon  these 
facts,  it  is  clear  that  when  the  deed  was  given  by  the  prosecutor  to 
the  prisoner,  either  that  deed  was  to  be  handed  back  to  him,  or  the 
1002.  to  be  repaid  out  of  the  money  to  be  obtained  by  the 
prisoner  upon  it ;  but  neither  of  these  things  was  done.  Hie 
prisoner  was  indicted  for  fraudulently  converting  to  his  own  use 
a  valuable  security  of  which  he  was  the  bailee,  and  the  learned 
Recorder  directed  the  jury  that,  in  his  opinion,  the  prisoner  was  a 
bailee  of  the  deed,  and  that  the  question  for  their  consideration 
was,  whether  the  prisoner  had  fraudulently  converted  it  to  his 
own  use,  and  the  jury  found  that  he  had  fraudulently  converted 
the  deed  to  his  own  use.  Now,  I  am  of  opinion  that  the 
direction  to  the  jury  was  right.  The  prisoner,  under  these 
circumstances,  was  undoubtedly  a  bailee  of  the  deed.  Cases 
have  been  brought  to  my  attention  in  which  it  was  held  that, 
where  the  identical  thing  entrusted  to  a  person  was  not  to  be 
returned,  but  something  else  the  produce  or  equivalent  of  it,  the 

Eerson  could  not  be  indicted  under  the  statute  as  a  fraudulent 
ailee  for  appropriating  the  thing  to  his  own  use.  Whether 
those  cases  would  now  be  held  to  be  law  we  need  not  inquire,  for 
the  present  case  does  not  trench  on  any  of  them.  In  this  case  the 
prisoner  was  entrusted  with  the  deed  for  the  purpose  of  raising 
money  on  it,  out  of  which  the  prosecutor  was  to  be  repaid,  and 
undoubtedly  the  prisoner  was  bound  to  return  to  the  prosecutor 
the  very  piece  of  parchment  entrusted  to  him,  unless  the  money 
advanced  upon  it  by  the  prosecutor  was  repaid.  The  prosecutor 
neither  got  back  the  deed  nor  his  money,  and  he  has  been 
defrauded  of  his  deed,  and  the  deed  has  been  deposited  with 
another  person  for  an  advance  of  140Z.,  and  without  notice  to 
that  person  of  the  prosecutor's  charge.  The  question  reserved 
is,  whether  the  learned  Recorder's  direction  to  the  jury  that  the 
prisoner  was  a  bailee  of  the  deed  was  right ;  and  I  am  clearly  of 
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opinion  that  the  prisoner  was  a  bailee  of  the  deed,  and  that  the  Rn». 
conviction  was  right.  TonjSnbon. 

Grove,  J. — I  agree  with  my  Lord  in  all  that  he  has  said.  I   

think  that  it  was  never  intended  that  the  deed  should  be  actually  1881. 
dealt  with  by  the  prisoner,  but  only  that  it  should  be  used  by  him  for 
the  purpose  of  getting  the  advance  the  prisoner  spoke  about, 
out  of  which  the  prosecutor  was  to  be  paid  off. 

Denman,  J. — I  am  of  the  same  opinion.  I  presume  the  deed 
which  was  given  to  the  prisoner  was  the  deed  which  conveyed 
the  equity  of  redemption  to  the  prosecutor ;  but  our  judgment 
will  be  equally  well  founded  if  it  was  the  second  deed.  The 
case  of  Reg.  v.  Hassall  (Leigh  &  Cave,  58;  8  Cox  C.  C.  491) 
does  not  conflict  with  the  present. 

Huddleston,  B. — I  am  of  the  same  opinion.  The  cases  of 
Reg.  v.  Hoare  (1  Fos.  &  Fin.  647),  Reg.  v.  Garrett  (2  Fos.  &  Fin. 
14),  and  Reg.  v.  Hassall  (ubi  sup.),  decided  that  a  person  could 
not  be  convicted  of  larceny  as  a  bailee  unless  the  bailment  was 
to  redeliver  the  very  same  chattel  or  money.  But,  whether  those 
cases  would  be  supported  now  is  not  material  to  this  case,  for 
it  is  clear  that  this  deed  was  deposited  with  the  prisoner  for  the 
particular  purpose  of  enabling  the  prisoner  to  get  money  out  of 
which  he  was  to  pay  off  the  prosecutor's  advance.  It  is  like  the 
case  of  Reg.  v.  Aden  (12  Cox  C.  C.  512),  where  the  prosecutor 
gave  the  prisoner  money  to  buy  coals  for  the  prosecutor  from  a 
colliery,  and  the  prisoner  did  not  buy  any  coals,  but  appropriated 
the  money  to  his  own  use,  and  it  was  held  that  the  prisoner  was 
rightly  convicted  of  larceny  as  a  bailee. 

Watkin  Williams,  J.  concurred. 

Conviction  affirmed. 


CROWN  CASES  RESERVED. 

Saturday,  May  21,  1881. 

(Before  Lord  Coleridge,  C.J.,  Grove,  Hawkins,  Lopes,  and 
Stephen,  JJ.) 

Reg.  v.  Fennell.  (a) 

Evidence — Confession — Admissibility — Inducement  to  confess. 
Previously  to  being  given  in  charge,  the  prisoner  was  taken  into  a 
room  where  the  prosecutor  and  an  inspector  of  police  were.  The 
prosecutor  then  said  to  the  prisoner,  "He  (meaning  the  police 
inspector)  tells  me  you  are  making  housebreaking  implements ; 
if  that  is  so,  you  had  better  tell  the  truth,  it  may  be  better  for 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Km.         you"    The  prisoner  then  made  admissions  which  contributed 
Fbnwell.       materially  to  his  conviction  upon  an  indictment  for  larceny. 

  Held,  upon  the  authority  of  decided  cases,  that  these  admission 

1881.  were  inadmissible  after  the  inducement  held  out  in  the  words 
Inducement  to     "  *  better  for  you" 

confess.     ^A.SE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Second  Court,  at  the  Surrey  sessions. 
William  Fennell  and  Arthur  Male  were  tried  before  me  on 
Monday,  the  1 1th  day  of  April,  1881,  on  an  indictment  which 
charged  them  with  larceny  as  servants. 

I  withdrew  the  case  of  Male  from  the  jury  for  want  of  sufficient 
evidence. 

Fennell  was  convicted  mainly  upon  admissions  made  by  him  in 
the  presence  of  the  prosecutor  ana  polioe  inspector  Chamberlain, 
before  he  was  charged. 

The  question  upon  which  the  Court  are  asked  to  give  their 
opinion  is : 

Whether  the  admissions  made  by  the  prisoner  Fennell  were 
properly  received  in  evidence  as  against  him. 

The  following  are  the  circumstances  under  which  the  admift- 
sions  were  made : — 

Previously  to  being  charged,  Fennell  was  taken  into  a  room 
with  the  prosecutor  and  Inspector  Chamberlain. 

The  prosecutor  then  said  to  Fennell,  "  He  (meaning  Chamber- 
lain) tells  me  you  are  making  housebreaking  implements  ;  if  that 
is  so,  you  had  better  tell  the  truth,  it  may  be  better  for  you." 

Fennell  then  made  admissions  which  contributed  materially  to 
his  conviction. 

The  point  was  then  raised  by  FennelFs  counsel  as  to  whether 
these  admissions  of  Fennell  could,  after  what  the  prosecutor  had 
said  to  him,  be  received  in  evidence. 

I  decided  that  they  might  be  received,  on  the  ground  that  the 
words  addressed  to  Fennell  by  the  prosecutor  did  not  t€  import 
a  threat  of  evil  or  a  promise  of  good,"  and  so  render  his  statement 
inadmissible. 

If  the  Court  should  be  of  opinion  that  the  admissions  of 
Fennell  were  receivable,  the  conviction  is  to  be  affirmed ;  if  on 
the  other  hand,  the  Court  should  be  of  opinion  that  they  ought 
not  to  have  been  received,  the  conviction  is  to  be  quashed. 

George  Somes, 
Chairman  of  the  Second  Court,  Surrey  Sessions. 

Mews  for  the  prisoner. — The  principle  upon  which  confessions 
in  criminal  cases  are  receivable  in  evidence  is  that  they  must  be 
shown  to  have  been  made  voluntarily  (2  Hawk.  P.  C.  c.  46,  ss. 
37  et  seq. ;  1  Taylor  on  Ev.  c.  15,  s.  872,  ed.  1878)  ;  and  no 
confession  is  deemed  to  be  voluntary  if  it  appears  to  the  judge 
to  have  been  caused  by  any  inducement,  threat,  or  promise 
proceeding  from  a  person  in  authority,  and  having  reference  to 
the  charge  against  the  accused  person.    Stephen's  Dig.  of  the 
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Law  of  Evid.  art.  22.    The  learned  counsel  then  cited  Reg.  v. 
Baldrey  (2  Den.  C.  C.  430;  5  Cox  C.  C.  523) ;  Reg.  v.  Garner  Fxt^ 

(1  Den.  C.  C.  329;  3  Cox  C.  C.  175).   In  Reg.  v.  Garner  the  words   

used  by  the  prosecution  were,  "  It  would  be  better  for  her  to  tell  1881. 
the  truth and  Maule,  J.  said,  "  There  can  be  no  doubt  that  jn(j^^nt 
such  words,  if  spoken  by  a  competent  person,  ha?e  been  held  to  con/ess. 
exclude  a  confession  over  and  over  again."    (Rex  v.  Kingston, 
4  Car.  &  P.  387 ;  Rex  v.  Walkley,  6  Car.  &  P.  175;  Rex  v. 
Thomas,  6  Car.  &  P.  353 ;  Rex  v.  Sheppard,  7  Car.  &  P.  579 ; 
Reg.  v.  .Terms,  L.  Rep.  1  C.  C.  R.  97 ;  10  Cox  C.  C.  574;  Reg. 
v.  Bate,  11  Cox  C.  C.  686;  Reg.  v.  Doherty,  13  Cox  C.  C.  23; 
Reg.  v.  Zeigert,  10  Cox  C.  C.  555;  Reg.  v.  Reeve,  L.  Rep.  1 
C.  C.  R.  362 ;  12  Cox  C.  C.  179  were  also  referred  to. 

Prankerd  for  the  prosecution. — It  was  a  question  for  the  judge 
at  the  trial  to  decide  whether  the  confession  of  the  prisoner  was 
induced  by  a  promise,  or  a  threat,  which  operated  on  the  mind 
of  the  prisoner.  In  this  case  the  judge  held,  looking  at  the 
surrounding  circumstances,  that  the  statement  of  the  prosecutor 
did  not  operate  on  the  mind  of  the  prisoner  at  the  time  of  the 
confession.  On  the  general  rule  as  to  the  admissibility  of 
confessions  of  this  kind,  1  Burn's  Just.  973,  was  referred  to. 

Lord  Coleridge,  C.J. — We  are  all  of  opinion  that  the  conviction 
in  this  case  cannot  be  sustained.  It  is  well  established  by  the 
authorities,  which  all  bear  in  one  direction,  that  this  confession 
was  inadmissible  after  an  inducement  such  as  that  held  out  by 
the  prosecutor. 

The  rest  of  the  Court  concurring, 

Conviction  quashed. 
Solicitor  for  the  prosecution,  The  Olerk  of  the  Peace  for  the 
County  of  Surrey. 

Solicitor  for  the  prisoner,  E'ullagar. 


QUEEN'S  BENCH  DIVISION. 
Wednesday,  March  23,  1881. 
(Before  Denman,  J.,  and  Pollock,  B.) 
Re  Maltby.  (a) 

Habeas  corpus — Insanity — Criminal  law — India  —  Person  not 
tried  for  any  charge  or  offence  because  of  unsound  mind — 
Removal  from  India  to  England — 14  15  Vict.  c.  81,  ss.  1,  2 — 
39  %  40  Geo.  3,  c.  94,  s.  1. 

M.,  a  European,  having  caused  the  death  of  a  person  in  India, 
was  visited  in  his  bungalow  by  the  district  magistrate,  who 
attended  there  with  witnesses  intending  to  investigate  the  charge. 


(a)  Reported  by  J.  A.  Foots,  Esq.,  Barrister-at-Law. 
VOL.  XIV.  E  R 
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IU  Maubt.      In  consequence  of  the  state  of  mind  of  M.9  and  the  report 
made  thereon  to  the  district  magistrate  by  two  medical  met, 

 "         'proceedings  were   stayed   under  the  Indian    Criminal  Coic 

Removal  of      1872,  and  If.  was  removed  to  Madras  under  an  order  y 
%*a\off™     the  Mad™*  Government.     The  High  Court  at  Madras,  « 
in  India  from     an  application  to  them  for  the  release  of  M.,  determined  that  hi 
Mm  to  Eng-     was  lawfully  in  custody,  and  called  the  attention  of  the  Madnt 
Ykt*lil*     Government  to  14  $  15  Vict.  c.  81.    The  Madras  GovernmeiU 
thereupon  ordered  his  removal  to  England  under  sect.  1  of  thai 
statute,  and  on  his  arrival  in  England  he  was,  by  a  warrant  of 
the  Home  Secretary,  confined  at  first  in  Broadmoor  Crimiaal 
Lunatic  Asylum,  and  afterwards  in  a  private  lunatic  asylum 
Jcept  by  S. 

Held,  on  the  argument  of  a  rule  for  a  habeas  corpus,  that  M.  «# 
a  person  charged  with  a  crime  or  offence  in  India,  and  not  triti 
on  the  ground  of  his  being  found  to  be  of  unsound  mind,  with* 
14  8f  15  Vict.  c.  81,  and  that  his  detention  and  confinement » 
the  asylum  of  8.  were  lawful. 

RULE  nisi  calling  on  the  Secretary  of  State  for  the  Hone 
Department,  and  Dr.  Stillwell,  superintendent  of  Moorcroft 
Lunatic  Asylum,  to  show  cause  why  the  body  of  one  Thomu 
James  Maltby  should  not  be  brought  before  the  court  to  ascer- 
tain the  legality  of  the  circumstances  under  which  he  wis 
detained  and  confined. 

Thomas  James  Maltby  was  confined  in  Moorcroft  Lunatic 
Asylum  under  a  warrant  from  the  Secretary  of  State  for  the 
Home  Department,  which  was  in  the  following  terms  : 

Victoria  R. — Whereas  Thomas  James  Maltby  was  charged  before  the  district 
magistrate  of  Vizagapatam,  in  the  presidency  of  Madras,  British  India*  with  hariaf 
on  or  about  the  25th  day  of  December,  1870,  at  Satiroda,  in  the  district  of  Tisap- 
patam,  caused  the  death  of  Latch im  Nazada  by  doing  an  act  with  the  intention  of 
causing  the  death  of  the  said  Latch  im  Nazada,  and  the  said  T.J.  Maltby  was  found  by 
the  said  magistrate  and  by  the  High  Court  of  Judicature  in  Madras  to  be  unfit  to 
plead  to  the  said  charge  by  reason  of  unsoundness  of  mind. 

And  whereas  the  Governor  of  Madras  in  Council,  by  order  dated  the  20th 
of  April,  1880,  directed,  in  pursuance  of  the  provisions  of  an  Act  of  Parliament  nude 
and  passed  in  the  fourteenth  and  fifteenth  years  of  our  reign,  that  the  said  T.  J. 
Maltby  should  be  removed  to,  and  kept  in  safe  custody  in  England  until  further  order 
should  be  made  therein  in  pursuance  of  the  said  Act. 

And  whereas  the  Rt  Hon.  Sir  William  Vernon  Harcourt,  one  of  our  principal 
Secretaries  of  State,  did  by  warrant  under  his  hand  bearing  date  the  5th  day  of  Msj, 
1880,  order  and  direct  that  the  said  T.  J.  Maltby  should  be  conveyed  to  and  kept 
in  Broadmoor  Criminal  Lunatic  Asylum,  in  the  county  of  Berks. 

And  whereas  humble  suit  hath  been  made  unto  us  to  be  graciously  pleased  to 
order  the  said  T.  J.  Maltby  to  be  removed  from  the  said  Broadmoor  Lunatic  AsyhiB 
to  the  lunatic  asylum  in  Moorcroft  House,  Hillingdon,  in  the  county  of  Middlesex. 

We,  taking  the  premises  into  our  Royal  consideration,  do,  by  virtue  of  the  betas- 
mentioned  Act,  hereby  signify  our  pleasure  that  you  do  receive  the  said  T.  J.  Maltby 
from  the  said  Broadmoor  Asylum,  and  keep  him  in  safe  custody  in  the  said  lunate 
asylum  at  Hillingdon,  there  to  remain  until  our  further  pleasure  shall  be  known. 

And  for  so  doing  this  shall  be  your  warrant. 

Given,  &c.,  the  19th  day  of  July,  1880,  by  Her  Majesty's  command, 

(Signed)  W.  V.  UamxxB. 

To  our  trusty  and  well-beloved  the  Superintendent  of  the  Lunatic  Asylum 

at  Moorcroft  House,  Hillingdon,  in  the  county  of  Middlesex,  and  to  all 

others  whom  it  may  concern. 
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I  The  judgment  of  the  High  Court  of  Judicature  at  Madras,  /fc  Maltby. 
,    referred  to  in  the  above  warrant,  was  as  follows : 

I       Upon  reading,  &c.,  and  upon  hearing,  &c.   The  court  delivered  the  following  — 
judgment  (March  10,  1880) :  No  rules  of  procedure  having  as  yet  been  framed  under    Removal  oj 
sect.  148  of  the  High  Courts  Code  of  Criminal  Procedure  Act,  1875,  there  is  no  express  lunatic  charged 

I     provision  for  the  presentation  of  an  application  of  this  nature  by  the  next  friend  of  a  with  an  offence 

I     lunatic ;  but  such  a  procedure  is  consistent  with  the  general  practice  of  the  court  in  India  from 
....  and  we  have  felt  ourselves  justified  in  entertaining  the  petition.    It  is  apparent  India  to  Eng- 

1     from  the  documents  produced  on  the  part  of  the  Crown  that  an  inquiry  was  land — 14  15 

i     commenced  by  the  magistrate  of  the  district  having  jurisdiction  in  a  matter  in  which    Vict,  c  81. 

,  Mr.  Maltby  was  reported  to  have  committed  murder  by  slaying  a  man  without 
provocation.    The  district  magistrate,  after  taking  the  evidence  of  two  medical  men, 

1  was  satisfied  Mr.  Maltby  was  of  unsound  mind  and  incapable  of  making  his  defence. 
He,  therefore,  under  sect.  423  of  the  Code  of  Criminal  Procedure,  reported  the  matter 

t  to  the  Government,  under  sect.  426  of  the  Code  of  Criminal  Procedure;  and  the 
Government  on  receiving  this  report  directed  that  Mr.  Maltby  should  be  detained  in 
the  lunatic  asylum  at  Madras,  which  is  situate  within  the  ordinary  original  criminal 

(  jurisdiction  of  this  court.  The  accused  was  conveyed  to  the  asylum,  and  arrived 
there  on  10th  Jan.,  and  has  been  there  confined  up  to  the  present  date.  On  the  21st 
Feb.  under  the  order  of  Government,  a  committee  of  official  visitors  examined  Mr. 

i     Maltby,  and  pronounced  him  then  insane  and  incapable  of  making  his  defence.  We 

,  have  examined  Dr.  L.,  the  superintendent  of  the  asylum,  and  Dr.  P.  one  of  the 
committee  of  visitors.  In  our  judgment  Mr.  Maltby  is  still  suffering  from  mental 
disease,  and  his  mind  is  affected,  specially  with  regard  to  the  matter  which  occurred 
on  the  24th  Dec  By  reason  of  the  delusions  under  which  he  labours,  to  use  the 
words  of  the  English  law,  "  he  cannot  plead  with  that  advice  and  caution  that  he 
ought."  This  being  so,  it  follows  that  he  is  now  being  dealt  with  according  to  law. 
It  is  competent  to  the  Government  to  detain  him  in  this  country  until  he  recover  his 
reason  sufficiently  to  make  his  defence,  or  under  14  &  15  Vict.  c.  81,  to  order  him 
to  be  removed  to  any  part  of  the  United  Kingdom,  there  to  abide  the  order  of  Her 
Imperial  Majesty.  Having  found  that  Mr.  Maltby  is  being  dealt  with  according  to 
law,  we  can  pass  no  order  interfering  with  the  discretion  of  die  Government.  (Signed 
by  the  Court.) 

March  21. — Sir  Henry  James,  Q.C.  (A.G.),  Poland,  and  A.  L. 
Smith  showed  cause. 

«7.  D.  Mayne  and  Castle  supported  the  rule. 

March  23. — Denman,  J. — This  was  an  application  for  a  writ  of 
habeas  corpus  in  which  a  rule  nisi  had  been  granted,  and  has  now 
been  argued ;  and  we  have  to  decide  whether  that  rule  should  be 
made  absolute  or  should  be  discharged.  It  is,  no  doubt,  a  case 
of  considerable  importance  and  a  good  deal  of  difficulty ;  but,  on 
the  whole,  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
The  applicant,  Mr.  Maltby,  is  a  gentleman  who  has  been  in  office 
as  an  assistant  magistrate  of  a  district  in  India,  and  when  on  a 
journey  to  Calcutta  for  his  health  he  was  unfortunately  under  the 
impression  that  certain  persons  were  emissaries  of  some  foreign 
potentate  or  rebel,  and  had  designs  on  his  life;  and  it  is 
impossible  to  doubt  that  he  was  the  subject  of  a  charge  of 
murdering  one  of  these  persons  whom  he  so  supposed  to  be  hostile 
to  him,  by  firing  at  them.  That  being  the  state  of  things,  a 
gentleman  named  Irvine,  a  magistrate  of  the  district,  admittedly 
acting  with  every  desire  to  be  fair  and  candid,  proceeded  to  the 
place  where  he  was  at  the  time,  Mr.  Maltby  then  being  in  such 
a  condition  that  it  was  necessary  that  he  should  be  kept  apart 
from  other  persons,  or  at  any  rate  carefully  watched.  It  appears 
from  the  papers  that  Mr.  Irvine  went  there  ready  to  take  the 
charge,  and  that  the  witnesses  were  ready  to  be  examined,  but 

b  r  2 
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Be  Maltby,  that  the  behaviour  of  Mr.  Maltby  was  so  violent  that  it  was 
impossible  at  that  time  to  go  into  any  judicial  inquiry  without 

 1      still  further  exciting  him.    In  consequence  of  that,  the  witnesses 

Removal  of  being  all  present  for  the  purpose  of  being  examined,  and  Mr. 
wlthawP**  •^rv"ie  hav*ng  gone  to  the  bungalow  in  which  he  was,  in  order  to 
7n  India t from  Squire  as  a  magistrate  whether  or  not  he  ought  to  be  sent  for 
India  to  Eng.  trial  on  the  charge  of  having  caused  death  with  intention  to  do 

ianyic^c  81  so.'  ^rv^ne  c*1116  t>0  ^e  conclusion  that  he  was  of  unsound 
mind,  and  that  it  was  absolutely  impossible  to  hold  such  an 
inquiry.  Having  come  to  that  conclusion  he  caused  Mr.  Maltby 
to  be  examined  by  certain  medical  gentlemen,  who  reported  that 
Mr.  Maltby  was  not  fit  to  take  his  trial,  and  that  it  was  absolutely 
necessary  that  he  should  be  removed  to  Madras  for  his  health  and 
for  his  safe  custody.  Whether  or  not  that  proceeding  was  lawful 
is  one  of  the  points  which  have  been  argued  before  us.  Under  these 
circumstances  he  was  removed  to  Madras ;  and  then  an  application 
was  made  by  a  gentleman  purporting  to  act  on  his  behalf  to  the 
High  Court  at  Madras.  The  court,  after  hearing  the  application, 
decided  that  he  was  in  lawful  custody  in  India,  and  pointed  out 
the  statute  14  &  15  Vict.  c.  81,  to  the  applicability  of  which  in 
such  a  case  they  called  the  attention  of  the  Government  of 
Madras.  The  main  question  in  this  case  is,  whether  the  Govern- 
ment of  Madras  had  authority,  acting  under  that  statute,  to  said 
Mr.  Maltby  over  to  England  ;  and  consequently  whether  he  was 
lawfully  sent  to  England,  and  is  in  lawful  custody  here  where  he 
now  is,  namely,  in  a  private  lunatic  asylum.  That  being  so,  it 
becomes  necessary  to  go  backwards  and  look  at  the  papers  which 
show  the  way  in  which  Mr.  Maltby  comes  to  be  confined  where  he 
now  is.  The  last  document  in  point  of  date  is  that  signed  by  the 
Secretary  of  State,  which  recites  the  facts,  generally  stated,  and 
further  recites  that  he  was  charged  in  Madras  with  causing  death 
with  intention,  and  that  he  was  found  by  the  magistrate,  and  also 
by  the  Court  of  Madras,  to  be  of  unsound  mind,  and  that  the 
Governor  of  Madras  then  directed  him  to  be  removed  to  England 
under  the  statute  to  which  I  have  referred  (14  &  15  Vict.  c.  81), 
where  he  was  sent  by  the  order  of  the  Secretary  of  State,  first  to 
Broadmoor  Criminal  Lunatic  Asylum,  and  then  to  the  asylum 
where  he  now  is.  That  document  is  the  warrant  or  authority  to 
Dr.  Stillwell,  the  superintendent  of  the  asylum,  to  keep  him  in 
custody  during  Her  Majesty's  pleasure.  On  the  face  of  it,  that 
document  gives  ample  and  sufficient  reason  for  the  course  which 
has  been  taken,  and  for  Mr.  Maltby^s  detention ;  but  it  is  not,  of 
course,  enough  to  say  that  on  the  face  of  it  it  seems  sufficient.  The 
court  is  bound,  on  an  application  for  a  writ  of  habeas  corpus,  to 
see  whether  the  foundation  of  the  proceedings  was  lawful  or  not 
Now  the  foundation  of  that  warrant  seems  to  me  to  be  the  order 
of  the  Governor  of  Madras,  which  recites  the  facts  in  the  same 
way  and  to  the  same  effect,  stating  that  he  was  found  to  be  of 
unsound  mind,  both  by  the  district  magistrate  and  by  the  High 
Court  at  Madras,  and  that  the  Governor  of  Madras  had  directed 
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him  to  be  removed  to  England.  The  case  seems  to  me  to  depend  Maltbt. 
entirely,  or  almost  entirely,  on  the  true  construction  of  sects.  1 

and  2  of  the  statute  (14  &  15  Vict.).    Sect.  1  is  as  follows :  "  If   * 

any  person  shall  have  been,  or  shall  hereafter  be,  indicted  for  or  Removal  of 
charged  with  any  crime  or  offence  in  any  court  in  India,  and  shall  ^^JS^ 
be  acquitted  of  or  not  tried  for  such  crime  or  offence  on  the  ^'  /n(#a  /rom 
ground  of  his  being  of  unsound  mind,  and  shall  by  reason  of  the  India  to  Eng- 
premises  be  lawfully  in  custody  in  India,  it  shall  be  lawful "  for  iany^^  f/5 
the  Government  in  India  to  make  an  order  for  his  removal  to  the 
United  Kingdom,  to  abide  the  order  of  Her  Majesty.  It  is  also 
important  to  bear  in  mind  sect.  2,  on  which  the  argument  on 
behalf  of  the  applicant  was  in  a  great  measure  based.  By  sect. 
2,  the  order  and  directions  of  the  Indian  Government  for  his 
removal  shall  be  sufficient  warrant  to  all  commanders  of  vessels 
and  others;  and  on  the  arrival  of  such  person  in  the  United 
Kingdom  it  shall  be  lawful  for  the  Crown  to  give  such  orders  for 
his  custody  as  if  such  person  had  been  indicted  for  an  offence 
and  found  insane,  so  as  to  be  subject  to  39  &  40  Geo.  3,  c.  94. 
Now,  on  referring  to  the  older  statute  (39  &  40  Geo.  3,  c.  94),  it 
.  is  certain  that  that  statute  did  not  give  the  power  which  is  now 
claimed  under  the  recent  one;  because,  by  the  older  statute,  pro- 
vision is  only  made  for  the  case  of  persons  who  are  indicted,  and 
appear  on  arraignment  to  be  insane,  or  are  found  to  be  so  on  their 
trial.  But  when  it  is  argued  that  the  present  contention  on  behalf 
of  the  Crown  is  bad  because  of  that,  it  appears  to  me  that  such 
an  argument  rather  begs  the  whole  question,  inasmuch  as  the 
words  of  14  &  15  Vict.  c.  81,  s.  1,  are  by  no  means  the  same  as 
those  of  the  former  statute,  and  the  latter  part  of  sect.  2  only 
deals  with  the  treatment  of  persons  who  come  within  the  statute, 
not  limiting  or  affecting  the  class  of  persons  to  be  dealt  with. 
Therefore,  though  I  think  the  statute  39  &  40  Geo.  3,  o.  94, 
affects  the  mode  of  dealing  with  the  persons,  it  does  not  affect 
the  question  as  to  who  those  persons  are,which  turns  upon  the  words 
of  sect.  1  of  the  Act  of  1851 :  "  If  any  person  shall  be  indicted  for  or 
charged  with  any  crime  or  offence  in  any  court  in  India,  and  shall 
be  acquitted  of  or  not  tried  for  such  crime  or  offence  on  the 
ground  of  his  being  found  to  be  of  unsound  mind."  Now,  the 
question  is,  whether  Mr.  Maltby  came  within  that  description  ? 
The  answer  to  that  entirely  depends  on  the  construction  to  be 
put  upon  that  clause.  The  Act  was  passed  in  1851,  at  a  time  when 
the  statute  of  39  &  40  Geo.  3  was  in  force,  which,  as  I  have  said, 
applies  only  where  there  has  been  an  indictment,  arraignment, 
and  trial.  The  latter  statute  undoubtedly  uses  language  which  is 
applicable  to  other  cases.  The  words  are  larger,  and  the  question 
is,  how  much  larger.  At  first  sight,  I  was  certainly  inclined 
to  think  that  the  words  "  indicted  for  or  charged  with  any  crime 
or  offence  "  ought  to  be  construed  reddendo  singula  singulis,  that 
is  to  say,  indicted  for  any  crime,  or  charged  with  any  offence 
where  the  court  had  summary  jurisdiction ;  and  therefore  that  they 
applied  only  to  a  court  sitting  for  the  purpose  of  trial  and  not 
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Rt  BLlltbt.  merely  of  preliminary  inquiry.    But  I  think  it  is  important  to 
j"^"      remember  that  this  statute  deals  with  persons  of  unsound  mind, 

 1      and  such  a  statute  cannot  be  looked  at  as  one  merely  restraining 

Removal  of  the  liberty  of  the  subject.  To  some  extent  it  is  a  remedial 
^^J^^  statute,  especially  having  regard  to  the  fact  that  it  applies  to  a 
in  India  from  country  like  India,  where  the  danger  to  a  European  from  suck 
India  to  Eng-  a  thing  as  brain  disease  is  greater  than  it  is  here,  and  that 
kpfe1*  8l15  *te  °bject  *8  tne  humane  0ne  of  bringing  such  a  person  home, 
where  his  prospects  of  recovery  will  be  greater-  I  Hunk 
we  are  hardly  bound  to  hold  that  the  words  of  such  a  statute 
are  to  be  construed  quite  as  strictly  as  those  of  a  statute 
restraining  liberty  in  the  United  Kingdom,  the  conse- 
quences of  the  state  of  things  with  which  it  deals  being  so 
different.  That  being  so,  it  appears  to  me  that  the  words  of  this 
statute  may  be,  and  ought  to  be,  construed  so  as  to  include  this 
case,  and  I  think  that  it  may  be  done  in  this  way.  The  wordi 
"  if  any  person  shall  be  indicted  for  or  charged  with  any  crime  or 
offence"  may  be  read  in  this  sense,  that  is  to  say,  so  as  to  include 
any  person  indicted  for  any  crime  or  offence,  and  any  person 
charged  with  any  crime  or  offence,  and  not  reddendo  singula 
singulis,  in  the  sense  which  has  been  suggested.  Does  the 
section  then  include  the  case  of  a  man  who  has  not  been  tried 
for  a  crime,  not  actually  brought  up  for  trial,  but  brought  before 
a  magistrate,  who  has  to  declare  whether  he  ought  to  be  com- 
mitted for  trial  ?  What  does  "  any  court "  mean  ?  Looking 
through  the  code  it  is  impossible  to  say  that  the  magistrate 
was  not  sitting  as  a  court.  He  went  intending  to  sit,  and  taking 
the  witnesses  to  be  examined ;  and  was  as  much  a  court  as  any 
magistrate  in  England  would  have  been,  before  recent  enact- 
ments, when  sitting  in  his  own  study  and  inquiring  as  to 
a  criminal  charge.  I  think  the  magistrate  was  holding  a  court 
here.  Then  was  the  applicant  a  person  "  acquitted  or  not  tried  on 
the  ground  of  his  being  found  to  be  of  unsound  mind  V9  There  is  no 
doubt  whatever  that  his  case  was  not  inquired  into,  on  the  ground 
of  his  being  supposed  to  be  of  unsound  mind  ?  I  think  he  was 
"  not  tried  "  within  the  meaning  of  the  statute,  and  on  the  ground 
of  his  being  supposed,  at  all  events,  to  be  of  unsound  mind.  The 
further  difficulty  is,  that  it  is  argued  that  the  meaning  of  the 
words  "found  to  be  of  unsound  mind  "  contemplates  a  finding 
different  from  the  opinion  of  the  magistrate,  though  based  upon 
his  own  view  and  upon  undoubtedly  sound  evidence.  This  is  the 
difficulty  which  at  first  I  was  disposed  to  think  insuperable ;  and 
it  is  perhaps  the  greater  because  the  same  words  "  found  to  he  of 
unsound  mind"  are  used  in  the  former  statute,  where  they 
unquestionably  mean  "  found  by  a  jury."  But  I  think  they  are 
not  to  be  limited  here  to  cases  where  there  has  been  a  finding  by 
a  jury,  because  they  must  apply  to  those  cases  where  a  magistrate 
has  power  to  hold  a  person  guilty  of  an  offence  charged  without 
any  indictment,  and  without  any  jury.  Do  they  apply  further 
than  that  ?    I  think  the  word  "  found  "  quite  capable  of  a  larger 
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construction,  and  applicable  to  the  case  of  a  magistrate  making  a  &  Maltdy. 
preliminary  examination  on  a  charge  of  murder,  and  coming  to  \$#\. 

the  conclusion  that  the  man  charged  is  of  unsound  mind,  and   

cannot  be  sent  for  trial.  I  think  it  is  not  at  all  straining  the  ^  °f 
words  to  suppose  that  the  Legislature,  whon  passing  this  Act,  J/J/''^/^^ 
and  varying  the  words  of  39  &  40  Geo.  3,  c.  91,  did  intend  to  in  India  from 
give  a  much  larger  power,  in  a  remedial  sense,  for  the  benefit  of  ^n(^a  t0  ^n9i 
persons  in  India  in  this  condition,  and  to  give  the  Governor,  a'y^t]Ct  \\° 
under  these  circumstances,  the  humane  and  useful  power  of  send- 
ing them  to  England  to  have  the  best  chance  of  recovery.  Then, 
when  they  are  once  in  England,  they  are  subject  to  Her  Majesty's 
pleasure,  and  no  one  has  suggested  that  that  pleasure  is  not  bene- 
ficially exercised  with  respect  to  persons  under  confinement,  for 
their  own  sakes  as  well  as  for  the  protection  of  others.  It  appears 
to  me  that  this  statute  meets  the  present  case.  Then  our  attention 
has  been  called  to  the  Code  itself.  In  one  senso  the  Code  throws 
very  little  light  on  the  matter,  because  we  have  to  consider  the 
meaning  of  the  statue  of  1851  at  the  time  when  it  was  passed, 
rather  than  the  other  powers  applicable  to  India.  I  think  it  has 
not  much  bearing  on  the  case.  Sects.  423-428  of  the  Code  give 
a  power,  in  my  opinion,  quite  consistent  with  the  statute  of  1851. 
They  only  give  a  power  which  enables  persons  who  are  found 
lunatic — perhaps  only  when  so  found  by  a  tribunal  competent  to 
try  them — to  be  kept  in  custody,  and  brought  up  from  time  to 
time  as  circumstances  may  require.  They  are  not  inconsistent 
with  this,  namely,  that,  when  persons  are  lawfully  in  custody 
there  is  the  further  power,  under  the  discretion  of  the  Governor, 
of  sending  them  to  England  under  the  provisions  of  the  14  &  15 
Vict.  c.  81.  In  this  particular  case  we  have  it  before  us  that  an 
application  was  made  to  the  High  Court  at  Madras,  and  that  that 
court,  with  the  matter  fully  before  them,  held  that  the  applicant 
was  lawfully  in  custody  in  India,  and  then  suggested  that  this 
statute  might  apply.  The  Governor  of  Madras  proceeded  to  act 
tinder  this  statute.  I  think  his  order  is  incorrect  in  reciting  his 
suggestion  as  to  this  statute  as  the  judgment  of  the  High  Court, 
but  that  does  not  alter  the  fact  that  the  case  is  within  the  statute. 
I  think  the  proceedings  have  been  right.  I  should  have  been 
sorry  if  we  had  been  obliged  to  decide  otherwise,  because  of 
the  disastrous  consequences  which  would  have  ensued— disas- 
trous to  no  one  more  than  the  applicant  himself,  if  discharged 
under  a  writ  of  liabeas  corpus,  and  exposed  to  the  evils  and 
excitement  of  a  recommencement  of  all  these  proceedings. 

Pollock,  B. — I  think  this  writ  ought  not  to  go,  and  that  the  rule 
must  be  discharged.  It  is  unnecessary  to  consider  the  question 
of  the  discretion  which  has  been  exercised  in  this  case.  The 
whole  foundation  of  the  proceedings,  in  my  opinion,  is  the 
statute  of  1851  (14  &  15  Vict.  c.  81),  and  it  is  clearly  necessary 
for  us  to  go  back  to  the  inception  of  the  jurisdiction  by  which 
the  applicant  was  sent  to  England.  Now  sect.  1  of  this  Aot 
requires,  as  a  foundation  for  proceeding,  that  the  person  should 
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Be  Maltbt.  be  "  found  of  unsound  mind " ;  and,  having  regard  to  the  cir- 
cumstances  under  which  the  Act  was  passed,  it  is  quite  clear 

 "      that  the  words  "  found  "  point  to  a  finding  by  a  magistrate  at  a 

Removal  of  much  earlier  stage  than  persons  are  so  found  in  this  country  on  in- 
wS^anoffet^  ^ictment  an<*  arraignment.  It  was  argued  that,  of  the  words  in  the 
in  Tndia/rom  fir8*  section,  "  indicted  for  or  charged  with  any  crime  or  offence," 
India  to  Eng-  the  words  "indicted  for  any  crime 93  are  applicable  to  cases  of 
kpfe1*  fl15  mdictment  where  an  indictment  is  proper,  and  that  the  words 
"  charged  with  any  offence "  are  applicable  to  cases  where  a 
magistrate  has  summary  jurisdiction  without  any  indictment 
No  authority,  however,  has  been  cited  to  show  that  any  technical 
meaning  was  attributable  to  the  word  "  charge  "  in  India  when  the 
statute  was  passed.    In  the  case  of  Reg.  v.  Hughes  (40  L.  T.  Rep. 
N.  S.  685  ;  L.  Rep.  4  Q.  B.  Div.  614 ;  14  Cox  C.  C.  284)  the  mean- 
ing of  the  word  "  charge  "  was  carefully  considered,  and  it  was  held 
that  it  in  no  way  involves  a  written  information.    In  Reg.  v.  8ha« 
(34  L.  J.  169,  M.  C.)  Erie,  C.J.  said :  "  In  my  opinion,  if  a  party 
is  before  a  magistrate,  and  he  is  then  charged  with  the  com- 
mission of  an  offence  within  the  jurisdiction  of  that  magistrate, 
the  latter  has  jurisdiction  to  proceed  with  that  charge  without 
any  information  or  summons  having  been  previously  issued,  unless 
the  statute  creating  the  offence  imposes  the  necessity  of  taking 
some  such  step."    That  is  an  opinion  with  which  I  think  thai 
a  great  many  judges  have  agreed  for  a  good  many  years.  Bat 
the  matter  does  not  end  there.    Looking  at  sect.  1  of  the  Act  in 
question,  we  find  it  a  condition  precedent  that  the  person  shall 
have  been  "  acquitted  of  or  not  tried  for  "  the  offence  charged, 
on  the  ground  that  he  was  of  unsound  mind.    We  must  therefore 
look  at  the  present  mode  of  trying  or  not  trying  persons  under 
such  circumstances  in  India.    I  find  that  the  magistrate  here  was 
holding  a  criminal  court,  because,  by  the  interpretation  clause  of 
the  Criminal  Code,  he  was  a  court  for  all  purposes.  Then, 
by  sect.  423  of  the  Code,  a  process  is  provided  whereby,  if  a 
person  appears  to  be  of  unsound  mind,  the  magistrate  is  to 
institute  an  inquiry  in  certain  cases,  that  is  say,  where  he 
has  jurisdiction  to  try  the  charge ;  but  where,  as  here,  he  has  no 
jurisdiction  to  try  the  charge,  then  sect.  424  applies,  and  give9 
him  power  to  stay  further  proceedings  in  the  case.     It  is  there- 
fore clear,  looking  at  this  as  a  matter  of  procedure,  that  when  a 
magistrate  does  stay  proceedings  under  these  provisions  of  the 
Code  (Act,  1872),  he  is  putting  the  person  charged  in  the 
position  of  a  person  "  not  tried,"  on  the  ground  that  he  is  of 
unsound  mind.    It  was  said  that  this  inquiry  was  conducted 
behind  the  back  of  the  person  chiefly  concerned ;  but  I  do  not 
at  all  think  that  the  statute  intended  that  there  should  be  a  trial 
of  this  question  in  open  court,  the  supposed  lunatic  being  present 
Then  it  was  contended  further  that  in  this  case  the  magistrate 
had  never  had  this  man  charged  before  him,  in  the  sense  of  being 
actually  brought  before  him  while  sitting  on  the  seat  of  justice. 
What  did  happen  was  this.    The  magistrate  was  told  of  the 
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condition  of  this  gentleman  at  the  same  time  that  the  charge  was  &  Maltby. 
made,  and  no  doubt  the  course  which  he  took  was  somewhat  188l 

informal.    Instead  of  sending  for  the  person  charged,  he  went  to   

him  at  the  bungalow  where  he  was,  just  as  in  England  a  justice   Removal  oj 
of  the  peace  might  have  gone,  for  example,  to  a  man  in  hospital,  J^'on  offence 
I  think  that  the  statute  was  complied  with,  and  that  all  that  was  in  India  from 
necessary  to  give  the  magistrate  jurisdiction  was  done ;  that  ^5 
inquiry  was  properly  instituted,  and  that  when  instituted  it  gave  "Vici.  c  fi 
the  magistrate  power,  on  the  information  he  received,  to  send  the 
accused  person  to  Madras ;  that  the  order  made  by  the  Govern- 
ment there  was  within  the  powers  conferred  by  14  &  15  Vict, 
c.  81,  and  that  the  applicant  is  now  properly  detained  in  custody 
under  the  warrant  of  the  Secretary  of  State. 

Rule  discharged. 

Solicitors  for  the  applicant,  Oobbold  and  Woolley. 
Solicitor  for  the  Crown,  Solicitor  for  the  Treasury. 


COURT    OP  APPEAL. 

May  13  and  14,  1881. 

(Before  James,  Baggallay,  and  Lose,  L.JJ.) 

Whttmobk  v.  Farley,  (a) 

Agreement  to  compromise  criminal  prosecution — Larceny  by  bailee 
— Deposit  of  deeds — Delivery  up  of  deeds — Statute  of  Frauds. 

A.  having  been  arrested  at  the  instance  of  B.,  on  the  charge  of 
having  committed  the  offence  of  larceny  by  a  bailee,  was  brought 
up  before  a  magistrate  and  remanded.  A.'s  wife  then  induced 
B.  to  withdraw  from  the  prosecution  on  A.'s  wife  agreeing  to 
charge  her  separate  real  estate  with  the  amount  taken.  The 
title  deeds  of  the  property  were  deposited  at  a  bank  in  the  joint 
names  of  the  solicitors  of  the  parties.  A.  being  again  brought 
before  the  magistrate,  the  latter,  having  been  informed  of  the 
terms,  allowed  the  prosecution  to  be  withdrawn.  A.'s  wife 
afterwards  refused  to  perform  her  agreement.  B.  brought  an 
action  to  enforce  the  charge,  and  A.'s  wife  counter 'claimed  for 
a  declaration  that  she  was  entitled  to  have  the  deeds  delivered 
up  to  her. 

Held  [affirming  the  decision  of  Fry,  J.,  43  L.  T.  Rep.  N.  S.  192), 
that  the  agreement  to  charge  the  separate  property  was  illegal 
and  could  not  be  enforced,  and  that  the  defendant  was  entitled 
to  the  declaration  for  the  delivery  of  the  deeds. 

(a)  Reported  by  Frank  Evans,  Esq.,  BarrUter-at-Law. 
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Whitmore   Larceny  by  a  bailee  is  a  felony,  but,  if  it  had  been  a  misdemeanour, 
Farley        ^e  a9reemen^  t°  charge  in  consideration  of  the  withdrawal  of  At 
 "        prosecution  would  have  been  void. 

1881.      Qucere,  as  to  the  rule  laid  down  by  Fry,  X,  thai  a  deposit  oi 
Compromise  of    title  deeds  in  pursuance  of  a  contract  to  charge  real  estate  w  fl 
criminal  pro-     sufficient  part  performance  to  take  the  case  out  of  the  Statute  nj 
ctedings.  Frauds. 

THE  plaintiff,  Miss  Whitmore,  in  the  early  part  of  1878, 
placed  in  the  hands  of  one  of  the  defendants,  J.  N.  Anstruther, 
a  financial  agent  and  money  lender,  certain  securities  which 
belonged  to  her  of  the  value  of  about  800Z.,  and  on  which  the 
said  defendant  was  to  raise  money ;  bat  he  was  not  to  part  with 
the  securities,  and  was  to  pay  interest  thereon. 

On  the  14th  day  of  March,  1878,  an  agreement  was  signed  by 
the  plaintiff  and  the  said  defendant,  by  which  the  said  defendant 
undertook  to  hold  the  securities  on  certain  terms,  and  to  return 
the  same  to  the  plaintiff  on  six  months'  notice.  The  six  months' 
notice  was  given  to  the  said  defendant  by  the  plaintiff  on  the 
same  day. 

The  six  months'  notice  expired  on  the  14th  day  of  September 
1 878,  but  the  defendant  failed  to  return  the  securities  with  the 
exception  of  one  of  them.  Time  elapsed,  but  no  more  of  the 
securities  were  returned,  and  on  the  27th  day  of  July,  1879,  the 
defendant  was  adjudicated  a  bankrupt.  The  plaintiff  received 
notice  of  the  proceedings,  and  that  she  had  been  included  in  the 
list  of  creditors. 

On  the  5th  day  of  September,  1879,  the  plaintiff  swore  an 
information  against  the  defendant  for  the  crime  of  larceny  by  a 
bailee,  and  he  was  arrested  on  the  8th. 

On  the  9th  day  of  September  the  defendant  was  brought  up 
at  the  Mansion  House  before  Sir  A.  Lusk,  and  remanded  till  the 
11th. 

On  the  10th  day  of  September  the  defendant,  Mrs.  Anstruther, 
the  wife  of  J.  N.  Anstruther,  went  with  a  solicitor  to  call  upon 
the  plaintiff  at  her  residence  in  Sussex  for  the  purpose  of 
obtaining  the  withdrawal  of  the  prosecution  against  J.  N. 
Anstruther.  Some  terms  were  proposed  by  Mrs.  Anstruther, 
but  the  plaintiff  declined  to  withdraw  from  the  prosecution 
without  the  advice  of  her  solicitor. 

The  next  morning,  before  the  time  for  the  hearing  arrived,  an 
interview  took  place  between  the  plaintiff  and  Mrs.  Anstruther, 
and  their  respective  solicitors,  at  which  an  agreement  was  come 
to  by  which  the  prosecution  was  to  be  withdrawn,  if  the  consent 
of  the  Lord  Mayor,  or  the  alderman  representing  him,  could  be 
obtained,  and  Mrs.  Anstruther  was  to  charge  her  separate  estate 
with  the  loss  which  the  plaintiff  had  incurred  through  the 
conduct  of  Mr.  Anstruther.  After  the  interview,  Mrs.  Anstrn- 
ther's  solicitor,  accompanied  by  a  Mr.  Leader  (a  clerk  of  the 
plaintiff's  solicitor),  proceeded  to  Messrs.  Hoare's  bank,  and 
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there  deposited  the  title  deeds  of  a  certain  freehold  property,  Whitmore 
which  was  vested  in  the  defendant  G.  C.  Parley,  as  a  trustee  for  Fa^kt 

Mrs.  Anstruther's  separate  use,  such  deposit  being  made  in  the   

joint  names  of  the  firm  of  solicitors  of  Mrs.  Anstruther,  who  had  1881. 
a  charge  upon  the  property,  and  of  Mr,  Leader,  the  deeds  not  to  ^  J^Jjg  0f 
be  delivered  without  a  joint  receipt.  criminal  pro- 

When  the  case  was  called  on  at  the  Mansion  House,  before  ceedings. 
Sir  A.  Lusk,  the  solicitor  who  appeared  for  J.  N.  Anstruther 
informed  the  alderman  that  the  plaintiff  had  agreed  to  withdraw 
from  the  prosecution,  Mrs.  Anstruther  being  prepared  to  give  a 
charge  on  her  separate  estate  for  her  husband's  defalcations. 

Sir  A.  Lusk  gave  his  sanction  to  the  prosecution  being  with- 
drawn, which  was  accordingly  done. 

The  defendant,  Mrs.  Anstruther,  subsequently  declined  to 
make  good  to  the  plaintiff  the  loss  which  she  had  sustained,  and, 
on  the  19th  day  of  November,  1879,  the  present  action  was  com- 
menced by  the  plaintiff  against  Mr.  and  Mrs.  Anstruther,  and 
the  latter' s  trustee,  in  which  the  plaintiff  sought  to  charge 
the  separate  estate  of  Mrs.  Anstruther  with  the  sum  in 
question. 

Mrs.  Anstruther,  by  her  defence,  set  out  the  facts  as  to  the 
prosecution  of  her  husband,  but  did  not  expressly  rely  on  the 
illegality  of  the  compromise  of  the  criminal  proceedings.  She 
also  denied  that  any  agreement  had  been  arrived  at,  or  that  the 
transactions  between  her  and  the  plaintiff  had  progressed  beyond 
mere  negotiations,  and  she  alleged  that  J.  N.  Anstruther  had 
been  discharged  because  no  case  had  been  shown  to  support  the 
charge  against  him ;  and  she  also  pleaded  the  Statute  of  Frauds, 
the  agreement  not  having  been  reduced  to  writing  or  signed. 
She  also  put  in  a  counter-claim,  by  which  she  claimed  a  declara- 
tion as  against  the  plaintiff  that  she  was  entitled  to  the  delivery 
up  to  her  of  the  title  deeds. 

The  action  was  tried  in  June  and  July,  1880,  before  Pry,  J., 
who  held  that  the  deposit  of  title  deeds  in  pursuance  of  the 
contract  was  a  sufficient  part  performance  to  take  the  case  out  of 
the  Statute  of  Frauds.  He  also  held  that  th6  agreement  alleged 
had  been  entered  into  by  Mrs.  Anstruther,  but  that  it  was  against 
public  policy,  and  could  not  be  enforced.  He  dismissed  the 
action,  without  costs,  and  made  the  declaration  claimed  by 
Mrs.  Anstruther. 

The  decision  of  Fry,  J.  is  reported  43  L.  T.  Rep.  N.  S.  192. 

The  plaintiff  appealed. 

Fischer,  Q.C.  and  Oswald  for  the  appellant. — It  is  illegal  to 
compound  a  felony,  but  not  to  compound  a  misdemeanour. 
Anstruther  was  not  charged  with  a  felony,  but  with  the  offence  of 
larceny  by  a  bailee,  which  is  not  a  felony,  but  a  misdemeanour. 
The  offence  of  taking  goods  by  a  bailee  was  not  a  felony  at  the 
common  law,  or,  indeed,  punishable  as  a  crime.  In  1861,  it  was 
enacted  that,  whosoever,  being  a  bailee  of  any  chattel,  money,  or 
valuable  security,  should  fraudulently  take  or  convert  the  same  to 
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Whitmohb   his  own  use,  should  be  guilty  of  larceny,  and  might  be  indicted 

Fa£*y.  for  larceny  :  (24  &  25  Vict-  c-  96>  s-  3-)    The  section  does  not 

  "  say  the  offender  is  guilty  of  felony.     [Lush,  L.J. — Larceny, 

1881.  generally,  is  felony,  and,  if  the  Legislature  had  meant  that  this 

"~.  -particular  larceny  should  not  be  a  felony,  it  would  have  said  so.] 

Compromise  q/  J  n  ,  i       ,i  ,    .    .        * •  i 

criminal  pro-  lhere  are  many  cases  of  larceny  under  the  same  statute,  wnicn 
ctedings.     are  also  expressly  defined  as  felonies,  as  larceny  of  cattle  (sect.  10) ; 

larceny  of  written  instruments  (sect.  27).  [Lush,  Li.  J. — Is  there 
any  case  of  larceny  which  the  statute  says  shall  not  be  a  felony  ?] 
Yes ;  taking  or  killing  hares  is,  under  sect.  1 7,  a  misdemeanour 
only.  [Lush,  L.J. — "  Taking "  there  does  not  mean  stealing, 
but  catchiDg.]  Even  supposing  that  the  offence  charged  was  a 
felony,  the  plaintiff  has  fulfilled  her  duty  by  commencing  the 
prosecution :  {Ex  parte  Ball ;  Be  Sheplierd,  40  L.  T.  Rep.  N.  S. 
141 ;  L.  Rep.  10  Ch.  Div.  667.)  The  mere  withdrawal  from  the 
prosecution  was  not  an  illegal  act ;  for,  supposing  that  the  offence 
of  larceny  by  a  -bailee  is  a  felony,  the  charge  might  not  have 
been  substantiated.  When  the  matter  was  tried  out,  it  might 
have  appeared  that  the  person  was  not  guilty  of  a  felony  at  all. 
You  must  be  satisfied  from  the  evidence  on  both  sides  that  a 
felony  was  actually  committed  before  you  can  say  that  a  felony 
has  been  compounded.  [Baooallat,  L.J. — It  is  sufficient  to 
found  the  offence  of  compounding,  if  a  charge  of  felony  is  made. 
Lush,  L.J. — The  charge  only  is  considered,  otherwise  every 
offence  might  be  compromised  by  stopping  the  case  at  an  early 
stage :  (see  Keir  v.  Leeman,  3  L.  T.  Rep.  0.  S.  299  ;  6  Q.R 
N.  S.  308;  affirmed  7  L.  T.  Rep.  O.  B.  347;  9  Q.  B.  N.  S. 
371)].  In  this  case  the  case  never  got  as  far  as  an  indictment, 
and  if  it  had,  no  charge  of  felony  could  have  been  made  out,  for 
the  offence  was  that  of  a  trustee  fraudulently  disposing  of 
property,  which  is  a  misdemeanour  :  (24  &  25  Vict.  c.  96,  s.  80.) 
If  that  is  so,  the  remedy  of  the  party  injured  is  expressly 
reserved :  {Id.,  s.  86.)  No  complaint  can  be  made  when  the 
magistrate  has  consented  to  the  prosecution  being  withdrawn; 
he  represents  the  public.  [Lush,  L.J. — For  aught  I  know  the 
magistrate  might  be  indicted.  It  was  held  in  Keir  v.  Leeman 
{sup.)  that  even  a  judge  of  assize  could  not  allow  a  prosecution 
to  be  compromised.  James,  L.J. — The  agreement  would  not 
have  been  made  legal  if  the  Lord  Chief  Justice,  the  Lord  Higk 
Chancellor,  and  all  the  judges  of  the  Court  of  Appeal  had  con- 
sented to  it.]  The  parties  have  not  set  up  the  illegality  of  the 
agreement.  The  judge  himself  raised  the  question.  [Jam is, 
L.J. — The  Court  is  bound  to  take  notice  of  the  illegality  of  a 
transaction,  although  both  parties  wish  it  to  be  passed  over.]  The 
defendant  cannot  now  set  up  the  illegality,  as,  after  the  pleadings 
which  have  been  delivered,  it  would  be  a  surprise  on  the  plaintiff : 
(Order  XIX.,  r.  18.)  [James,  L.J. — Nobody  can  be  surprised  by 
learning  the  law,  as  everyone  is  presumed  to  know  it.]  Illegality 
must  be  expressly  pleaded ;  mere  denial  of  a  contract  only  denies 
the  making :  (Order  XIX.,  r.  23.)  [James,  L.J. — That  is  only  the 


CRIMINAL  LAW  CASES. 


621 


old  rule  that  under  a  plea  of  non  est  factum  you  could  not  prove  Whttmorb 
illegality,  but  to  do  that  you  must  set  out  the  circumstances.]  ysjomt 

The  facts  showing  the  illegality  must  be  clearly  shown  even  if   

the  agreement  is  not  said  to  be  illegal :  (Haigh  v.  Kaye,  26  L.  T.  1881. 
Eep.  N.  S.  675;  L.  Rep.  7  Ch.  App.  469.)    The  declaration  in  Com^8e  oj 
favour  of  the  defendant  cannot  be  sustained.    If  the  money  had  criminal  pro- 
actually  been  paid  over  to  the  plaintiff  no  action  would  have  lain  ceedings. 
for  its  recovery :    In  pari  delicto  potior  est  conditio  possidentis. 
[North,  Q.C.,  referred  to  Williams  v.  Bayley  (14  L.  T.  Rep. 
N.  S.  802 ;  L.  Rep.  1  B.  &  I.  App.  200).]    That  was  a  case  of 
pressure.    They  also  referred  to  White  v.  Spettigue  (13  M.  &  W. 
603) ;  Davies  v.  London  and  Provincial  Marine  Insurance  Society 
(38  L.  T.  Rep.  N.  S.  478;  L.  Rep.  8  Ch.  Div.  469) ;  Osbaldistm 
v.  Simpson  (1  L.  T.  Rep.  0.  S.  335;  13  Sim.  513). 

North,  Q.O.,  and  Godefroi,  for  the  defendants,  were  not 
called  on. 

James,  L.J. — This  case  has  been  argued  at  length  and  with 
perseverance.  It  is  a  case  of  great  hardship  on  the  plaintiff, 
who  has  lost  a  considerable  sum  of  money  through  the  default  of 
the  husband  of  the  defendant  Mrs.  Anstruther.  However  hard 
the  case  may  be,  we  must  decide  it  upon  principles  of  law,  and 
those  are  as  plain  and  clear  as  ever  occurred  in  any  court.  The 
facts  of  the  case  which  raised  the  question  to  be  decided  are 
shortly  as  follows.  There  was  a  criminal  prosecution  for  larceny 
by  a  bailee,  which  is  felony.  Whether  it  was  a  felony  or  mis- 
demeanour does  not  matter  so  far  as  this  case  is  concerned.  The 
husband  was  in  the  dock.  His  wife  desired  to  relieve  him  from 
the  prosecution.  She  proposed  to  give  a  security  on  her  separate 
property  to  stop  the  prosecutrix  from  proceeding.  That  proposal 
was  acceded  to1  by  the  prosecutrix.  In  the  course  of  the 
negotiations  the  title  deeds  relating  to  Mrs.  Anstruther's 
property  were  handed  over  to  a  bank.  No  evidence  has  been 
given  as  to  what  was  precisely  agreed  upon,  but  it  has  been 
clearly  shown  what  was  intended  to  be  done.  The  learned  judge 
in  the  court  below  himself  took  the  objection  that  an  illegal 
agreement  was  sought  to  be  given  effect  to,  as  it  is  the  duty  of 
every  court  to  take  the  objection  when  such  facts  appear  as  to 
show  that  something  has  been  done  to  stop  a  criminal  prose- 
cution. The  court  is  bound  to  say,  "  We  will  do  nothing  to 
enforce  such  an  agreement  against  public  policy."  I  think  any 
party  setting  up  such  case  would  probably  think  twice  before  he 
admitted  in  his  pleading  that  he  had  been  party  to  such  an 
agreement.  The  authorities  clearly  show  that  what  was  done 
here  was  an  offence  which  might  have  been  made  the  subject  of 
a  prosecution.  It  is  said  that  there  is  a  difference  in  this  case 
from  the  ordinary  offence  of  compounding  a  felony  by  the  fact 
of  the  presiding  magistrate  having  consented  to  reparation  being 
made  to  the  prosecutrix.  There  might  be  something  to  be  said 
on  that  score  as  to  the  amount  of  punishment  to  be  inflicted  on 
the  offender ;  but  if  authority  were  wanted  to  show  that  what 
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Whrvobb   was  done  did  not  make  the  affair  lawful,  there  is  a  decision  of 
Fajllet     ^e  Exchequer  Chamber  in  Keir  v.  Leeman  (ubi  sup.)  that  event 
AMjnr'    judge  of  assize  cannot  lawfully  consent  to  such  a  compromise  of  a 
1881.      prosecution  for  felony.    It  is  said  by  the  appellant's  counsel  tint 

 .      the  judge  in  the  court  below  has  not  only  denied  the  plaintif 

ttm^pro^the  relief  to  which  she  was  entitled,  but  that  such  judge  bat 
cteding*.  given  the  defendant  relief,  thus  ignoring  the  maxim  In  pari 
delicto  potior  est  conditio  possidentis,  and  that  no  relief  ought  to 
have  been  given  to  Mrs.  Anstruther  on  the  counter-claim  set  up 
by  her.  Independently  of  the  cases  which  have  been  cited  to  me, 
it  has  been  decided  in  the  House  of  Lords  in  Williams  v.  Bayley 
(ubi  sup.),  that  where  there  has  been  pressure  in  cases  like  this  the 
court  will  grant  relief  to  the  person  upon  whom  such  pressure 
has  been  pat.  But  here  what  has  been  done  is  that  a  declaration 
has  been  made  which  is  a  logical  result  of  what  was  claimed  by 
the  plaintiff  in  the  action.  Miss  Whitmore  says :  "  I  have  a 
charge  upon  Mrs.  Anstruther's  separate  estate/'  The  court 
declares,  in  answer  to  Miss  Whit  more' s  question,  that  she  has  no 
such  charge.  Thereupon  Mrs.  Anstruther  and  her  estate  an 
necessarily  held  to  be  free  from  the  charge  which  has  been 
claimed.  The  court  thinking  the  case  a  hard  one,  did  eren  more 
for  the  plaintiff  than  she  was  entitled  to  ask  should  be  done,  for 
it  made  no  order  as  to  costs,  although  it  is  impossible  to  say 
that  the  action  was  not  unfounded.  Having  obtained  a  decision 
of  a  competent  court  on  a  point  which  was  evidently  clearly 
against  the  plaintiff,  she  chooses  to  bring  an  appeal  from  sod 
decision.  She  does  so  at  her  own  risk,  and,  although  her  case  » 
a  hard  one,  I  see  no  reason  for  making  any  exception  to  the  rule 
as  to  costs.  In  my  opinion  the  appeal  should  be  dismissed  with 
costs. 

Baooallay,  L.J.  [after  stating  the  facts,  continued :] — I  am 
clear  that,  upon  the  authorities,  it  is  immaterial  whether  the 
charge  which  was  attempted  to  be  compromised  was  a  felony  or 
only  a  misdemeanour.  Any  agreement  to  compound  a  criminal 
prosecution  for  a  public  offence  is  illegal,  and  it  is  wholly 
immaterial  that  such  agreement  has  received  the  sanction  in 
court  of  the  magistrate  before  whom  the  charge  was  brought 
The  sanction  of  the  magistrate  cannot  render  valid  a  transaction 
which  would  otherwise  bo  illegal.  I  am  of  opinion,  therefore, 
that  the  appeal  must  be  dismissed. 

Lush,  L.J. — I  am  of  the  same  opinion.  I  share  fully  in  the 
sympathy  which  has  already  been  expressed  for  the  plaintiff,  but 
I  cannot  give  legal  effect  to  my  sympathy.  There  is  no  doubt 
that  to  compound  a  felony  is  an  illegal  act,  and  also  a  crime 
which  renders  the  person  guilty  of  committing  it  liable  to  punish- 
ment. Every  agreement,  therefore,  by  which  a  prosecutor,  in 
consideration  of  a  private  benefit,  has  consented  to  compound  or 
withdraw  from  a  charge  of  felony  is  one  which,  on  account  of  its 
illegality,  the  court  will  not  enforce.  There  is  certainly  no  legal 
obligation  on  a  person  who  has  suffered  injury  by  the  commission 
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of  a  felony  to  prosecute  the  person  who  has  committed  the  crime ;  Whitmork 
but  if  he  has  once  instituted  the  prosecution,  he  has  acted  on  Fab^y 

behalf  of  the  public,  and  used  the  name  of  the  Sovereign  as   

representing  the  public,  and  cannot  legally  enter  into  a  binding  1881. 
agreement  to  discontinue  the  prosecution.  The  cases  clearly  ^om  0J 
establish  that  any  such  agreement  in  consideration  of  a  benefit  criminal  pro- 
to  the  prosecutor  is  illegal  and  cannot  be  enforced.  It  is  utterly  c&dinga. 
immaterial  whether  the  charge  is  proved  or  not,  if  once  it  has 
been  made.  Although  the  offence  here  was  a  felony,  it  would 
not  matter  if  it  were  a  misdemeanour.  There  are,  no  doubt, 
certain  cases,  as  that  of  an  assault,  where  the  parties  may  com- 
promise the  offence  without  being  guilty  of  an  illegal  act.  But 
this  does  not  apply  to  misdemeanours  of  a  serious  kind. 
Embezzlement  is  only  a  misdemeanour,  yet  it  is  a  criminal 
offence  to  compromise  a  prosecution  for  embezzlement.  The 
principle  has  been  stated  by  Lord  Abinger,  C.B.,  in  the  case  of 
Davie*  v.  Holding  (I  M.  &  W.  159).  The  Court  there  held  that 
an  agreement  which  was  illegal  and  void,  as  being  against  the 
general  policy  of  the  law,  should  not  be  enforced,  and  applied 
the  doctrine  to  an  agreement  to  abandon  a  fiat  in  bankruptcy. 
The  doctrine  has  also  been  applied  in  cases  where  a  debtor  has 
entered  into  a  bargain  with  certain  creditors  not  to  oppose  him 
in  obtaining  a  composition  with  the  general  body  of  his  creditors. 
It  is  a  well-established  doctrine  that  an  agreement  to  forego 
public  rights  is  an  illegal  agreement.  Whether  the  felony  could 
have  been  proved  here  or  not  there  is  no  doubt  that  a  criminal 
charge  was  made,  and  the  prosecutrix  could  not  legally  withdraw 
it.  The  fact  that  the  presiding  magistrate  consented  to  such 
withdrawal  of  the  charge  does  not  make  it  legal.  The  claim  set 
up  by  Miss  Whitmore  cannot  be  made  the  subject  of  an  action. 
Then  nobody  can  invoke  the  authority  of  the  court  to  give  effect 
to  an  illegal  agreement,  and  there  is  no  doubt  that  the  judge  was 
quite  right  in  interfering  and  of  his  own  motion  pointing  out 
the  illegality  of  the  transaction,  and  the  impossibility  of  allowing 
the  plaintiff's  claim.  There  was,  however,  quite  enough  on  the 
pleadings,  without  the  interference  of  the  judge,  to  set  up  the 
defence  of  illegality.  We  are  quite  at  liberty,  where  facts  are 
stated  which  show  an  illegal  act,  to  allow  a  case  of  illegality  to 
be  proved,  although  it  is  not  expressly  stated  in  the  pleadings 
that  the  defendant  pleads  illegality. 

James,  L.J. — I  desire  to  be  understood  as  giving  no  opinion, 
either  way,  on  the  point  decided  in  the  court  below  as  to  the 
Statute  of  Frauds.  That  point  requires  to  bo  further  considered 
if  it  ever  arises  again. 

Solicitor  for  the  appellant,  F.  Bradley. 

Solicitors  for  the  defendants,  Remnant,  Penley,  and  Orubbe. 
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HIGH  COURT  OP  JUSTICE. 
QUEEN'S  BENCH  DIVISION. 
June  25  and  July  2,  1881. 
(Before  Mr.  Justice  Stephen.) 
Wilson  v.  Strugnell.  (a) 

Bail — Contract  to  indemnify,  illegality  of— Municipal  Corporation 
Act  1835  (5  #  6  Will.  4,  c.  76),  ss.  57,  101— Borough  tcitkout 
commission  of  peace — Jurisdiction  of  mayor  to  act  as  justice  of 
peace. 

A  contract  to  indemnify  bail  against  the  consequences  of  the  iw*- 
appearance  of  an  accused  person  is  con  trary  to  public  policy,  asi 
therefore  illegal. 

The  defendant  became  bail  in  1001.  for  the  appearance  of  M.  t*po» 
a  charge  of  embezzlement.  M.  paid  1001.  to  the  defendant  to 
indemnify  him  for  becoming  bail,  and  then  absconded. 

Held,  that  the  plaintiff,  the  trustee  in  bankruptcy  of  Jf.,  wsm 
entitled  to  recover  that  sum  from  the  defendant ;  for,  although 
the  contract  to  indemnify  the  defendant  was  against  public 
policy,  yet  it  remained  executory,  in  the  absence  of  any  evident* 
to  show  that  the  liability  of  the  defendant,  as  bail,  had  been 
discharged. 

The  mayor  of  a  borough  named  in  Schedule  B.  of  the  Municipal 
Corporation  Act,  1835  (5  #  6  Will.  4,  c.  76),  which  has  no 
separate  commission  of  the  peace,  has  jurisdiction  under  sects. 
57  and  101,  to  act  as  a  justice  of  the  peace  for  the  borough, 

FURTHER  CONSIDERATION. 
This  was  an  action  tried  before  Stephen,  J.  in  Middlesex, 
on  the  12th  day  of  May,  1881,  and  heard  on  further  consideration 
on  the  25th  day  of  June.  The  facts  were  as  follows  ; — Manners 
was  charged  on  the  27th  day  of  September,  1879,  before  the 
Mayor  of  Shaftesbury,  with  embezzlement,  and  was  by  him 
remanded  to  appear  before  the  county  magistrates  at  Shaftesbury 
on  the  30th.  Manners  was  bound  over  to  appear,  and  Strugnell 
gave  bail  to  the  extent  of  100Z.  for  his  appearance.  Strugnell 
received  100?.  from  Manners  as  security  for  becoming  bail.  On 
the  30th  Manners  did  not  appear  before  the  county  magistrates. 
Shaftesbury  is  one  of  the  boroughs  in  Schedule  B.  of  the 

(a)  Reported  by  W.  E.  Gordon,  Esq.  Barrister-at-Law. 
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Municipal  Corporation  Act,  1885,  and  has  a  mayor,  but  no  Wiuow 
separate  commission  of  the  peace.  The  county  magistrates  do  not  struonill 

recognise  the  right  of  the  mayor  to  remand  prisoners  for  appear-   

ance  before  the  county  bench.    There  was  no  evidence  at  all  as 
to  their  having  taken  any  step  in  consequence  of  the  non-appear-   ch^ct  t0 
ange  of  Manners  with  reference  to  the  recognisances,  but  they  indemnify  fat/ 
received  an  information  on  oath  against  him  and  issued  a  warrant  —HhgdW- 
for  his  apprehension.    He  has  not  smce  been  heard  of. 

On  the  18th  day  of  May,  1880,  Manners  was  adjudicated  a 
bankrupt,  and  Wilson,  the  trustee  in  bankruptcy,  sued  Strugnell 
to  recover  from  him  the  100Z.  paid  to. him  by  Manners. 

Atherley  Jones  for  the  plaintiff.— Assuming  that  the  contract  to 
indemnify  bail  is  contrary  to  public  policy,  and  therefore  illegal 
{Jones  v.  Orchard,  24  L.  J.  229,  0.  P.;  16  O.B.  614),  the  plaintiff 
is  still  entitled  to  recover  back  this  money  from  the  defendant  on 
the  ground  that  the  contract  remains  executory.  The  doctrine  is 
clearly  laid  down  in  Roscoe  on  Evidence  (ed.  14,  p.  557),  that 
"  where  money  has  been  paid  in  pursuance  of  an  illegal  contract, 
it  is  generally  irrecoverable ;  and  there  is  no  distinction  in  this 
respect  between  mala  prohibita  and  mala  in  se.  But  in  some 
cases  it  is  recoverable  as  money  had  and  received  to  the  use  of 
the  party  paying  it,  e.g.,  when  the  contract  remains  executory, 
though  the  plaintiff  and  defendant  be  in  pari  delicto"  The 
present  case  bears  a  striking  analogy  to  that  of  Bone  v.  Ekless 
(5  H.  &  N.  925 ;  29  L.  J.  438,  Ex.),  which  was  decided  on  the 
principle  that  where  money,  which  has  been  paid  over  in 
pursuance  of  an  illegal  agreement,  has  not  been  applied  to  the 
purpose  intended,  it  is  open  to  the  parties  to  demand  it  back. 
So  here,  as  the  consideration  is  illegal  and  the  contract  has  not 
been  executed,  the  money  is  recoverable.  See  also  Symes  v. 
Hughes  (22  L.  T.  Rep.  N.  S.  462;  L.  Rep.  9  Eq.  475; 
39  L.  J.  304,  Ch.);  Tenant  v.  Elliott  (1  Bos.  &  P.  3). 
Again,  assuming  that  Manners  could  not  recover  this  money 
back,  nevertheless  there  is  nothing  to  prevent  the  trustee  in 
bankruptcy  from  recovering  it  from  the  defendant :  (Midland 
Counties  Assurance  Company  v.  Smith,  6  Q.  B.  Div.  561 ;  50  L. 
J.  329,  Q.  B.;  Re  Shepherd;  Ex  parte  Ball,  40  L.  T.  Rep.  N. 
S.  141 ;  10  Ch.  Div.  667;  48  L.  J.  57,  Bank.)  Lastly,  the  Mayor 
of  Shaftesbury  had  no  power  to  take  the  recognisance  here. 
The  local  jurisdiction  of  all  magistrates  must  be  derived  from  the 
commission  of  the  peace.  The  borough  of  Shaftesbury  has  no 
commission  of  the  peace,  and  therefore  the  mayor  had  no  juris- 
diction to  take  recognisances.  The  recognisance  being  invalid, 
the  trustee  is  entitled  to  recover  this  sum,  which  was  paid  with- 
out consideration  as  money  had  and  received.  He  referred  to 
Municipal  Corporation  Act,  1835  (5  &  6  Will.  4,  c.  76),  ss.  57, 
98,  107,  and  schedule  B. ;  11  &  12  Vict.  c.  42,  s.  16 ;  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  9. 

/.  Alderson  Foote  for  the  defendant. — As  to  the  last  point,  sect. 
57  of  the  Municipal  Corporations  Act  expressly  provides  that  the 
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Wow*  mayor,  for  the  time  being,  of  every  borough  is  to  be  a  justice  of 
Struox*ll  Vesce  °t  Bucm  borough.  Again,  the  agreement  to  indemnify 
— -  mast  be  against  the  policy  of  the  law ;  if  such  an  arrangement 
1881.  could  be  made,  the  court  would  only  be  able  to  obtain  a  surety  h 
CamtTtMi  t0  the  case  of  rich  men  who  would  supply  the  money  to  indemnify 
indemnify  bail  the  bail  if  the  recognisances  be  estreated.  In  Jones  v.  Orthsri 
—Illegality,  (sup.),  it  seems  to  have  been  admitted  in  argument  that  an  agree- 
ment to  indemnify  bail  is  illegal.  This  case,  although  not  a 
direct  authority,  is  still  in  favour  of  this  contention.  Cresswefl, 
J.  there  says  (24  L.  J.,  at  p.  230,  C.  P.),  "  What  is  the  use  of 
requiring  sureties  for  a  defendant's  appearance  if  they  are  entitled 
to  be  indemnified  by  the  defendant?"  and  Jervis,  C.J.  abo 
remarked  that  "  it  cannot  be  maintained  that  the  plaintiff  if 
entitled  to  recover  if  the  recognisance  was  forfeited  by  reason  of 
the  defendant's  non-appearance.  There  cannot  be  a  good 
express  promise  to  indemnify  against  the  defendant's  non- 
appearance, and  therefore  a  good  promise  cannot  be  im- 
plied." In  the  prebent  case  it  is  contended  for  the  plamtif 
that,  even  if  the  contract  to  indemnify  was  illegal,  the  money 
could  be  recovered  by  the  trustee  on  the  ground  that  tfe 
contract  remained  executory ;  but  the  real  test,  as  stated  h 
Broom's  Legal  Maxims  (ed.  5),  at  p.  722,  "for  determining 
whether  or  not  the  objection  that  the  plaintiff  and  defendant  were 
in  pari  delicto  can  be  sustained,  is  by  considering  whether  tte 
plaintiff  can  make  out  his  case  otherwise  than  through  the 
medium,  and  by  the  aid  of  the  illegal  transaction  to  which  he 
was  himself  a  party : "  Taylor  v.  Chester  (L.  Rep.  4  Q.  B.  D.  309; 
21  L.  T.  Rep.  N.  S.  359)  ;  Fivaz  v.  Nicholls  (2  C.  B.  501); 
Simpson  v.  Bloss  (7  Taunt.  246).  The  trustee  is  in  no  better 
position  that  the  bankrupt,  and  cannot  recover  in  this  action: 
Nicholson  v.  Gooch  (5  E.  &  B.  999).  The  cases  cited  on  behalf 
of  the  plaintiff  are  not  in  point,  because  there  the  money  wai 
paid  to  the  defendants,  who  had  to  hand  it  over  to  some  third 
person,  in  pursuance  of  the  illegal  contract.  In  the  present  case 
the  illegality  arose  as  soon  as  the  defendant  received  the  100/.  and 
became  bail.  In  Bone  v.  Ekless  (5  H.  &  N.  925)  there  wai 
nothing  illegal  in  the  payment  over  of  the  money,  the  only  ille- 
gality was  bribing  the  Turkish  officials.  He  also  referred  to 
Broom's  Legal  Maxims,  ed.  5,  p.  739,  citing  Holman  v.  Johnxm 
(Cowp.  343,  per  Lord  Mansfield). 
Jones  replied. 

Our.  adv.  tmtt. 

July  2. — Stephen,  J.,  after  stating  the  facts  as  given  abort* 
proceeded : — It  was  argued  for  the  plaintiff  that  the  Mayor  of 
Shaftesbury  had  no  power  to  take  the  recognisances,  and  that  the 
1001.  was  therefore  paid  without  consideration,  and  could  be  re* 
covered  by  Manners'  trustee  as  money  paid  to  his  use.  This  was 
denied  on  the  part  of  the  defendant.  It  was  also  argued  by  tk 
plaintiff  that,  even  if  the  recognisance  was  valid,  the  considera- 
tion for  the  contract  to  indemnify  had  failed,  as  it  did  not  appear 


CRIMINAL  LAW  CASES. 


627 


that  the  recognisances  had  been  forfeited,  and  as  it  did  appear  that  Wilson 
the  first  prosecution  had  been  dropped,  the  county  magistrates  Strc£mell 

having  instituted,  but  on  their  own  account,  an  entirely  new  one   

To  this  the  defendant  replied  that  the  burden  of  proving  that  the  1881. 
defendant  was  relieved  from  responsibility  was  on  the  plaintiff,  Contact  to 
and  that  he  had  failed  to  prove  it.  Further,  however,  it  was  indemnify  bail 
alleged  by  the  defendant  that  the  contract  was  illegal,  and  that  as  —Illegality. 
the  defendant  was  in  possession  of  the  money  he  was  entitled  to 
retain  it,  and  to  this  the  plaintiff  replied  that  if  the  contract  was 
illegal  the  plaintiff  was  entitled  to  recover  the  money,  because  the 
illegal  consideration  had  not  been  executed,  and  that,  at  all  events, 
his  trustee  in  bankruptcy  was  so  entitled  whether  he  was  or  not. 
I  will  dispose  of  these  arguments  successively.  In  the  first  place 
I  hold  that  the  Mayor  of  Shaftesbury  was  entitled  to  hold  Manners 
to  bail  to  appear  before  the  county  magistrates.  By  sect.  57  the 
mayor  of  every  borough,  in  either  schedule  to  the  Municipal  Cor- 
poration Act  (5  &  6  Will.  4,  c.  76),  is  to  be  a  justice  of  the  peace 
of  and  for  the  borough,  and  though  no  separate  commission  of 
the  peace  has  been  given  to  Shaftesbury  under  sect.  98,  and  all 
criminal  jurisdiction  vested  in  any  corporation  or  chartered  officer 
by  any  earlier  law  or  charter  is  taken  away  by  sect.  107,  and 
though  the  county  magistrates  have  concurrent  jurisdiction  in  the 
borough  under  sect.  Ill,  and  though  there  is  no  evidence  that  the 
Mayor  of  Shaftesbury  is  in  the  commission  of  the  peace  for  the 
county  of  Dorset,  I  think  that  the  terms  of  sects.  57  and  101 
make  the  mayor  a  magistrate  for  the  borough,  and  require  him  to 
act  as  such.  Nor  do  I  understand  the  grounds  on  which  it  is  said 
the  county  magistrates  refuse  to  recognise  his  jurisdiction.  I 
think,  accordingly,  that  the  recognisance  was  valid  originally.  In 
the  second  place,  it  does  not  appear  what  has  become  of  the 
recognisances  or  whether  they  have  or  have  not  been  indorsed 
under  11  &  12  Vict.  c.  47,  8.  21 ;  or  whether  or  not  they  have  been 
dealt  with  in  any,  or  if  so,  in  what  way  under  the  Summary 
Jurisdiction  Act  (42  &  43  Vict.  c.  49,  s.  9)  does  not  appear. 
Hence  there  is  no  evidence  to  show  that  the  liability  arising  under 
the  recognisance  has  been  in  any  way  discharged,  and  this  being 
so  I  must  presume  that  it  continues.  In  the  third  place,  I  am  of 
opinion  that  the  contract  to  indemnify  the  bail  against  his  lia- 
bility was  contrary  to  public  policy,  and,  therefore  illegal  and  void, 
I  should  have  been  prepared  to  hold  this  upon  the  obvious 
principle  that  the  effect  of  the  contract  is  to  deprive  the 
public  of  the  security  of  the  bail,  but  I  think  that  the 
opinion  of  the  court,  in  Jones  v.  Orchard  (16  C.  B.  614),  is  a 
direct  authority  in  favour  of  the  view  which  I  take,  though  the 
judgment  of  the  court  in  that  case  proceeded  on  another  point. 
The  money,  therefore,  must  be  taken  to  have  been  paid  to  the 
defendant  by  Manners  on  an  illegal  consideration,  and  the  ques- 
tion is  whether  under  these  circumstances  Strugnell  can  keep  it 
or  Manners'  trustee  reclaim  it.  Before  considering  this  question 
it  seems  to  me  essential  to  observe  that,  if  the  contract  had  been 
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Wilson,     good,  and  if  the  liability  of  the  defendant  had  been  determined,  is 
St&hovell.  *b  °lear  that  Manners  would  have  been  entitled  to  recover  the 

  money.    It  was  paid  to  Strngnell  only  to  indemnify  him  against 

i8fei.  eventual  loss,  and  if  Manners  had  appeared  in  discharge  of  his 
Contract  to  ^cognisances  he  would  have  been  entitled  to  recover  his  100/. 
indemnity  bail  I  was  referred  to  two  classes  of  cases  which  have  no  degree  of 
—  Illegality,  resemblance  to  each  other  (though  I  think  they  are  really  quite 
consistent  and  distinct),  to  each  of  which  this  case  was  attempted 
to  be  referred.  The  defendant  cited  Taylor  v.  Chester  (L.  Rep.  4 
Q.  B.  309)  and  some  earlier  cases.  The  plaintiff  cited  Bom  t. 
Ekless  (5  H.  &  N.  925),  which  has  been  followed  by  the  case  of 
Taylor  v.  Bowers  (34  L.  T.  Rep.  N.  S.  938;  1  Q.  B.  Div.  291), 
also  Symes  v.  Hughes  (L.  Rep.  9  Eq.  475)  Many  other  cases 
might  be  referred  to,  but  I  think  that  all  of  them  are  consistent 
and  reducible  to  plain  and  familiar  principles.  The  principle  is, 
that  where  money  has  been  actually  paid  upon  an  immoral  or 
illegal  consideration  fully  executed  and  carried  oat,  it  cannot  be 
recovered  by  the  person  who  paid  it  from  the  person  to  whom  h 
was  paid ;  but  that  where  money  has  been  paid  to  a  person  a 
order  to  effect  an  illegal  purpose  with  it,  the  person  making  the 
payment  may  recover  the  money  back  before  the  purpose  is 
effected.  The  question,  therefore,  in  the  present  case  appears  to 
me  to  reduce  itself  to  this  :  Has  the  arrangement  made  betwea 
Manners  and  Strngnell  been  executed  or  not  ?  I  think  it  has  not 
In  one  sense  no  doubt  Strugnell  is  indemnified  so  long  as  he  hoUi 
the  1002. ;  but  it  is  only  against  any  risk  to  which  he  ia  exposed, 
and  by  reason  of  his  having  become  bail  for  Manners,  that  is  to 
say,  he  has  the  means  of  repaying  himself  for  any  loss  to  which  he 
may  be  put  hereafter ;  but  I  do  not  think  that  the  matter  can  be 
said  to  have  been  fully  completed  until  the  sum  has  been  actoiDj 
and  finally  applied  to  the  purpose  of  repaying  him  for  a  loa 
actually  sustained  by  him.  Till  the  recognisance  is  forfeited  awl 
the  money  applied  to  the  payment  of  the  sum  for  which  he  is 
liable,  the  transaction,  as  it  seems  to  me,  is  still  incomplete,  and 
either  Manners  or  his  trustee  (for  I  do  not  rely  on  any  distinction 
between  them)  has  a  right  to  require  the  repayment  of  the  money. 
The  result  is  that  I  give  judgment  for  the  plaintiff  for  1001.  *ai 
costs. 

Judgment  accordingly. 
Solicitors  for  the  plaintiff,  Kingsford,  Dorman,  and  Co. 
Solicitors  for  the  defendant,  Gregory,  Rowcliffe,  and  Co.  for  f 
Trevor  Davies,  Yeovil. 
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COURT   OF  APPEAL. 
Thursday,  Nov.  10,  1881. 
(Before  Jessel,  M.R.,  Lush  and  Lindlby,  L.J  J.) 
Ex  parte  Graves  ;  Re  Harris,  (a) 

Bankruptcy — Convicted  felon — Liability  to  be  made  bankrupt — 

Felony  Act,  1870  (33  \  34  Vict.  c.  23),  w.  7  and  8— Bankruptcy 

Act,  1 869,  *.  6,  sub-sect.  6. 
A  convicted  felon  may  be  adjudicated  a  bankrupt  on  an  act  of 

bankruptcy  committed  either  before  or  after  his  conviction. 
If  a  debtor's  summons  be  served  on  a  convicted  felon  during  his 

imprisonment,  his  neglect  to  pay,  secure,  or  compound  for  the 

debt  will  be  an  act  of  bankruptcy. 

George  Harris,  the  debtor,  had  been  the  confidential  clerk  of  Mr. 
Henry  Graves,  the  publisher,  of  6,  Pall  Mall. 

In  May,  1881,  Harris  was  convicted  at  the  Old  Bailey  of 
embezzling  the  money  of  his  employer,  and  of  forgery,  and  was 
sentenced  to  seven  years'  penal  servitude. 

On  the  23rd  day  of  May,  after  the  conviction,  a  debtor's 
summons  was  issued  by  Graves  against  Harris  for  80Z.  8s.,  the 
amount  of  a  cheque  which  had  been  handed  by  Graves  to  Harris 
on  the  10th  day  of  Aug.  1876,  to  be  paid  into  the  bank,  but  which 
was  then  cashed  by  Harris  and  applied  to  his  own  use. 

The  facts  as  to  this  cheque  were  not  discovered  until  after  the 
conviction. 

The  debtor's  summons  was,  on  the  23rd  day  of  May,  1881, 
served  on  the  debtor  in  Newgate  Prison. 

On  the  15th  day  of  June  Harris  applied  to  have  the  summons 
dismissed  on  the  ground  that  the  money  had  been  repaid  to  Graves. 
Mr.  Registrar  Hazlitt  dismissed  this  application. 

The  debtor  having  made  default  in  paying  or  giving  satisfac- 
tion for  the  amount  mentioned  in  the  debtor's  summons,  Graves, 
on  the  23rd  day  of  June,  filed  a  bankruptcy  petition  against 
Harris,  founded  on  the  act  of  bankruptcy  alleged  to  be  committed 
by  Harris  in  making  such  default. 

This  petition  was  served  on  Harris  in  Pentonville  Convict 

(a)  Reported  by  Fsamk  Evavs,  Eeq.,  Barrister-at-Law. 
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Ex  parte  Prison,  and  on  the  20th  day  of  August  came  on  for  hearing  before 
GHAwui/k  Mr'  Begi8tpar  Brougham  sitting  as  Chief  Judge  in  Bankruptcy. 

 "     The  learned  Registrar  dismissed  the  petition. 

1881.         Graves  appealed. 
Con^kudftlon     Sidney  Woolf  for  the  appellant. — The  debtor  has  committed  an 
—Adjudka-  act  of  bankruptcy  by  neglecting  to  comply  with  the  debtor's  som- 

tion  of  mons  :  (Bankruptcy  Act  1869,  s.  6,  sub-sect.  6).  The  fact  that  he 
bankruptcy.  ^  ft  ^^i^d  fejon  matea  no  difference.  The  registrar  seems  to 
think  that  since  the  Felony  Act,  1870  (33  &  34  Vict.  c.  23)  a 
creditor  who  wishes  to  obtain  payment  of  his  debt  ought  to  get  the 
appointment  of  an  administrator  or  an  interim  curator.  Forfeiture 
for  felony  was  abolished  by  the  Act,  and  the  goods  of  the  felon  still 
belong  to  him.  The  debtor,  although  in  penal  servitude,  may 
neglect  to  comply  with  the  debtor's  summons.  The  7th  section 
of  the  Felony  Act  provides  that  when  any  convict  shall  "  be  made 
bankrupt  he  shall  thenceforth,  so  far  as  relates  to  the  provisions 
hereinafter  contained,  cease  ip  be  subject  to  the  operation  of  this 
Act."  Possibly  the  registrar  took  the  view  that  there  most  be 
an  act  of  bankruptcy  committed  before  the  conviction.  [Jkssb, 
M.R. — Whether  the  act  of  bankruptcy  was  committed  before  or 
after  the  conviction,  the  same  observation  applies.  Why  should 
he  not  make  the  man  a  bankrupt  ?  Under  the  8th  section  of  the 
Bankruptcy  Act,  1869,  there  may  be  a  judicial  discretion  not  to 
make  a  man  a  bankrupt  because  it  is  no  use  doing  so.]  That  was 
not  the  registrar's  reason  for  not  making  the  adjudication.  By 
the  15th  section  of  the  Felony  Act  the  rights  of  persons  like  Mr. 
Graves  are  reserved,  there  being  a  provision  that  the  Act  is  not 
to  prejudice  any  right  of  a  person  who  has  suffered  loss  or  injury 
by  any  criminal  or  fraudulent  act  of  the  convict.  [He  was 
stopped.] 

Winslow,  Q.C.  and  Finlay  Knight,  for  the  debtor. — By  the  8th 
section  of  the  Felony  Act,  1870,  no  action  or  suit  for  recovery  of 
any  property,  debt,  or  damage,  shall  be  brought  by  any  convict 
during  the  time  while  he  is  subject  to  the  Act,  and  "every 
convict  shall  be  incapable,  during  such  time  as  aforesaid,  of 
alienating  or  charging  any  property  or  of  making  any  contract, 
save  as  hereinafter  provided."  "  Alienating "  includes  paying 
away  money,  and,  if  the  debtor  had  the  money  and  handed  it  to 
this  creditor,  the  latter  would  not  be  properly  paid.  [Lush,  LJ. 
— Suppose  an  action  were  brought  against  the  convict,  could 
that  be  stayed  ?]  It  would  come  to  no  effect.  [Lush,  L.J.— 
He  is  bound  to  pay  his  debts  although  he  is  a  convict 
JesseLj  M.R. — A  creditor  can  issue  execution  under  the  3rd  and 
4th  sections  of  the  Felony  Act  for  costs,  if  an  order  is  made 
against  him  for  costs.]  All  his  property  is  to  be  taken  posses- 
sion of  under  the  statute.  [Jkssel,  M.R. — Not  at  all.  There  is 
nothing  to  compel  the  Queen  to  appoint  an  administrator.  It 
was  only  intended  to  appoint  an  administrator  in  the  case  of  a 
very  large  property.]  Under  the  21st  section,  if  no  adminis- 
trator has  been  appointed,  an  interim  curator  may  be  appointed 
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by  the  justices.    [Jessel,  M.R. — It  is  not  intended  to  be  a     Ex  parte 
creditor's   administration,  but   to   prevent  other  people  from  ^^^^ 

plundering  his  property  while  he  is  in  prison.    The  22nd  section   

requires  an  oath  as  to  the  nearest  relatives.]  The  Act  was  1881. 
passed  as  much  for  the  benefit  of  creditors  as  of  debtors.  It  Convicted  felon 
intended  to  give  the  creditors  a  means  to  obtain  that  payment  —Adju&ca. 
which  they  had  formerly  a  right  to  when  the  goods  became  the  turn  of 
property  of  the  Crown.  [Jessbl.  M.R.— Surely  not.  The 
creditors'  rights  are  preserved  by  the  27th  section,  which 
provides  that  judgments  for  payment  of  money,  obtained  before 
or  after  the  conviction,  may  be  executed  against  any  property 
under  the  care  of  the  interim  curator  or  administrator.]  The  7th 
section  applies  only  to  adjudication  on  acts  of  bankruptcy  com- 
mitted before  the  conviction,  because  it  was  necessary  that  the 
trustees'  title  should  relate  back,  and  have  priority  over  an 
alienation  made  while  the  convict  was  competent  to  alienate.  It 
was  not  intended  that,  after  the  power  to  alienate  was  taken 
away,  a  convict  should  be  liable  for  neglecting  to  pay  his  debts. 
[Jessel,  M.R. — That  argument  applies  equally  well  to  an  act  of 
bankruptcy  committed  before.]  No.  Formerly,  when  the 
prisoner  thought  he  would  be  convicted,  he  assigned  away  all 
his  property.  Such  an  assignment  was  an  act  of  bankruptcy, 
and  it  was  to  reach  that  that  the  word  "  bankrupt "  was  left  in 
the  7th  section.  Suppose  a  man  were  liable  to  be  put  in  the 
pillory  for  neglecting  to  pay  a  debt,  and  then  a  statute  was 
passed  forbidding  him  to  pay  his  debts,  would  he  still  be  liable  to 
be  put  in  the  pillory  if  he  paid  them  ?  When  a  creditor  issuing 
a  debtor's  summons  puts  an  impediment  in  the  way  of  payment 
by  the  debtor,  the  debtor  cannot  avail  himself  of  the  nonpayment 
as  an  act  of  bankruptcy. 

Jessel,  M.R. — There  seems  to  have  been  some  misapprehension 
about  this  matter.  A  convict  is  liable  to  pay  his  debts,  and  the 
27th  section  of  the  "Act  to  abolish  forfeiture  for  treason  and 
felony  "  (33  &  34  Vict.  c.  23)  expressly  reserves  the  right  to  every 
creditor  to  issue  execution  as  before.  If  we  were  to  listen  to  the 
argument  addressed  to  us  on  behalf  of  the  convict,  the  result  would 
be  this,  that  the  creditor  who  first  issued  execution  would  get 
possession ;  and  general  distribution,  which  is  the  theory  of  bank- 
ruptcy, would  not  take  place  at  all.  It  is  of  no  benefit  to  the 
convict,  if  he  is  solvent ;  he  can  get  an  administrator  appointed, 
and  get  his  debts  paid ;  it  is  only  in  the  case  of  insolvency  that 
you  really  want  to  resort  to  proceedings  in  bankruptcy.  Then  it 
is  suggested  that  the  Act  of  Parliament  has  made  it  impossible 
for  the  debtor  to  commit  an  act  of  bankruptcy,  because  it  says  he 
shall  not  alienate  his  property.  What  that  means  is  plain  enough. 
It  means  that  he  shall  not  make  away  with  his  property  to  the 
prejudice  of  his  creditors.  Bat  to  infer  that  the  Act  of 
Parliament  suggested  that  an  insolvent  convict  should  not  pay 
his  debts  after  conviction  is  really  to  attribute  an  intention  to  the 
Legislature  ^vhich  ought  not  to  be  attributed  unless  you  find  it 
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hx  parte    expressed  in  such  words  as  would  render  it  quite  impossible  to  [ 
^'harki/^  ^^bute  any  other  meaning  to  it.    Indeed  the  courts  have  gone  , 
^O!1*'     further,  and  have  declined  to  attribute  absurdity  to  the  Legjshr  I 
1^81       ture,  even  where  that  was  the  literal  meaning  of  the  words,  if  it 
Convicted  felon  waa  Poss^"e  ^rom  ^e  context  of  the  Act  of  Parliament,  having 
—Adjudica*  regard  to  the  proper  accustomed  meaning  of  the  words,  that  any 
Hon  of     other  construction  could  be  put  upon  them.    It  appears  tome 
bafhvptcy.  that  fchig  appeai  ought  to  be  allowed. 

Lush,  L.J. — I  am  of  the  same  opinion.  The  Felony  Act 
leaves  a  convict  felon  in  possession  of  his  property,  just  as  the 
common  law  leaves  a  convict  for  misdemeanour  in  possession  of 
his  property.  It  expressly  authorises  execution  against  him  for 
costs,  and  the  only  way  in  which  he  can  suffer  any  restraint  as 
to  his  property  is  that  he  shall  not  make  away  with  it,  and  he 
shall  not  allow  any  of  such  property  to  be  improperly  diverted, 
either  away  from  his  creditors  or  away  from  his  family.  That  is 
all.  Then  there  are  powers  for  the  Crown  to  intervene  for  the 
protection  of  the  convict  and  his  family.  Where  a  man  has  a 
large  estate  the  Crown  may  interfere  and  appoint  an  administra- 
tor, but  the  rights  of  the  creditors  are  in  no  way  affected  by  it 
An  action  might  have  been  brought  against  the  convict  for  this 
debt,  and  if  an  action  may  be  brought,  why  may  not  a  debtor's 
summons  be  brought  also  f  This  felon  is  just  as  liable  to  pay  as 
he  was  before  his  conviction.  Whatever  property  the  creditor 
can  reach  he  is  entitled  to  reach  in  the  ordinary  way  by  process 
of  law.  There  is  no  reason  whatever  why  a  felon,  where  his 
estate  is  insolvent,  should  not  be  liable  to  the  bankruptcy  law 
like  any  other  person. 

Lindley,  L.J. — I  am  of  the  same  opinion.  I  think,  as  I 
understand  it,  the  reason  for  the  decision  appealed  against  was, 
that  a  felon  was  precluded  by  the  8th  section  from  alienating  his 
property,  and  it  was  considered  that  that  prohibition  extended 
so  far  as  to  prevent  him  from  paying  a  debt.  Parting  with  his 
property  in  payment  of  a  debt  is,  in  one  sense,  alienating  his 
property.  That  seems  the  ratio  decidendi.  Now,  just  let  ns 
look  at  that  a  little  closer.  It  would  be  extremely  hard  on  the 
felon  if  that  were  the  true  construction  of  the  8th  section, 
because  it  would  involve  this  as  the  consequence,  the  creditor 
could  sue  him.  The  Act  of  Parliament  does  not  divest  tie 
property  from  the  felon  until  the  administrator  is  appointed. 
Judgment  could  be  got  against  him,  a  fi.  fa.  could  issue  upon 
that  judgment,  and,  if  nothing  were  done,  that  fi.  fa.  might  be 
executed,  and  the  costs,  charges,  expenses,  possession  money, 
levying  fees,  &c,  would  follow.  Is  it  to  be  said  that  the  felon  is 
to  be  precluded  by  this  Act  of  Parliament  from  saving  himself 
the  expenses  of  that  execution,  because,  forsooth,  he  cannot  pay 
the  amount  of  the  judgment  ?  Is  it  to  be  said  that,  because  he 
cannot  alienate  his  property,  or  charge  it  in  the  way  or  for  the 
purpose  contemplated  by  the  8th  section,  he  cannot  save  himself 
the  expense  of  sheriff's  officers?     1  say  it  would  be  a  cruel 
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construction  so  to  hold.    And,  when  you  come  to  look  at  the     Ex  parte 
other  sections  which  have  been  alluded  to  in  the  course  of  the  G^^;g 

argument,  and  in  course  of  the  judgments  of  Jessel,  M.R.  and   

Lush,  L.J.,  it  is  quite  plain  to  me  that  the  8th  section  does  not  ^*81 
mean  that  the  felon  should  be  prevented  by  the  Legislature  from 
paying  his  debts.    If  so,  the  whole  argument  falls  to  the  ground.  —AdjuJica- 
He  has  left  this  property,  and  he  has  power  to  pay  his  just  • 
debts.      Here  is  an  ordinary  debtor's  summons  requiring  b<mkruPc^ 
payment,  and  there  is  no  reason  why  he  should  not  be  made  a 
bankrupt  if  he  does  not  comply  with  the  summons. 

Woolf. — The  costs  here  and  in  the  court  below  will  be  part  of 
the  petitioning  creditor's  costs. 

Jessel,  M.R. — Yes ;  you  cannot  make  the  convict  pay  them. 

Solicitors  for  the  appellants,  Lewis  and  Tjewis. 

Solicitors  for  the  debtor,  Carr,  Son,  and  Thornton. 


CROWN  CASES  RESERVED. 

Saturday,  Nov.  19,  1881. 

(Before  Lord  Coleridge,  C.J.,  Field,  Hawkins,  Stephens,  and 

Cave,  JJ.) 

Reg.  v.  Edwin  Martin,  (a) 

Malicious  injury  to  person — Malice — Intention — 24       25  Vict. 

c.  100,  s.  17. 

The  prisoner  was  the  first,  or  almost  the  first,  to  leave  the  gallery  of 
a  theatre  at  the  close  of  the  performance,  and  ran  down  the 
stairs  and  wilfully  put  out  the  gas,  and  placed  an  iron  bar 
across  the  doorway.  This  caused  a  panic  among  the  persons 
when  leaving  the  gallery,  and  several  of  them  were  seriously 
injured  through  the  pressure  of  the  crowd. 

Held,  that  the  prisoner  was  properly  convicted  of  unlawfully  and 
maliciously  doing  and  inflicting  grievous  bodily  harm  within  the 
meaning  of  24     25  Vict.  c.  100,  s.  17. 

CASE  reserved  by  the  Deputy  Recorder  of  Leeds  for  the 
opinion  of  this  Court. 
At  the  general  quarter  sessions  for  the  borough  of  Leeds,  held 

(a)  Reported  by  Johh  THOMPftOir,  Esq.,  Bartister-ftt-Lftw. 
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Reg.      on  the  4th  day  of  July,  1881,  Edward  Martin  was  charged  before 

Mxxn*     me  on  an  in<frctmenfc>  °f  which  the  following-  is  a  copy : — 

  Borough  of  Leeds,  in  the  county  of  York.— The  jurors  for  our  Lady  the  Qam, 

upon  their  oath  present  that  Edwin  Martin,  on  the  thirtieth  day  of  April,  hi  tkt 

  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- one,  in  the  borough  akn- 

Imjmrm  toperwon  unlawfully  and  maliciously  did  inflict  grievous  bodily  harm  upon  George  Pjbu. 
—Ma/tcious  againgt  the  form  of  the  statute,  Ac. 


2nd  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pretest 
that  the  said  Edwin  Martin,  on  the  day  and  year  aforesaid,  in  the  borough  afnissrii 
unlawfully  and  maliciously  did  inflict  grievous  bodily  harm  upon  Martin  Deen, 
against  the  form  of  the  statute,  &c. 

3rd  count  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  prate* 
that  the  said  Edwin  Martin,  on  the  day  and  year  aforesaid,  in  the  borough  aforesaid 
in  and  upon  the  said  George  Pybus  did  make  an  assault,  and  him  the  said  Geoff* 
PybuB  did  then  beat,  wound,  and  illtreat,  thereby  then  occasioning  to  the  said  Gears) 
Pybu*  actual  bodily  harm  and  other  wrongs  to  the  said  George  Pybus,  than  did  to 
the  great  damage  of  the  said  George  Pybus,  against  the  form  of  the  statute,  6c 

4th  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pretest 
that  the  said  Edwin  Martin,  on  the  day  and  year  aforesaid,  in  the  borough  aforesaid, 
in  and  upon  the  said  Martin  Dacey  did  make  an  assault,  and  him,  the  said  Marts 
Dacey,  did  then  beat,  wound,  and  ill-treat,  thereby  then  occasioning  to  the  stii 
Martin  Dacey  actual  bodily  harm  and  other  wrongs  to  the  said  Martin  Dacey  thai  ] 
did,  to  the  great  damage  of  the  said  Martin  Dacey,  against  the  form  of  At  | 
statute,  &c  ! 

5th  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pretest 
that  the  said  Edwin  Martin,  on  the  day  and  in  the  year  aforesaid,  unlawfully  aid 
set  and  place,  and  caused  to  be  set  and  placed  at  the  foot  of  and  across  a  oertaa 
stairway  in  the  Theatre  Royal,  in  the  borough  aforesaid,  and  before  the  door  of  At 
said  stairway,  a  certain  trap  or  engine  calculated  to  inflict  grieTous  bodily  hem, 
to  wit,  an  iron  bar  or  barrier  of  great  strength  and  substance,  the  said  stairway  sad 
door  then  being  deprived  of  light,  with  intent  that  the  said  bar  or  barrier,  so  placed 
as  aforesaid,  should  infliot  grievous  bodily  harm  upon  those  in  the  gallery  of  the  said 
theatre,  who  then  were  about  to  issue  therefrom  by  means  of  the  said  stairway  sad 
door,  and  who  might  come  in  contact  therewith,  against  the  form  of  the  statute,  sVo. 

The  first  and  second  counts  were  framed  on  the  20th  section, 
the  third  and  fourth  counts  on  the  47th  section,  and  the  fifth 
count  on  the  31st  section  of  24  &  25  Vict.  o.  100. 

The  evidence  for  the  prosecution  was  to  the  following  effect  ' 
"  The  gallery  in  the  Theatre  Royal  at  Leeds  is  reached  from  the 


of  which  one  is  at  the  top,  one  on  a  landing  about  the  middle, 
and  the  third  over  the  door  of  the  pay  office,  which  is  at  the 
bottom  of  the  stairs.  These  lights  are  all  fastened  to  the  walls 
at  the  height  of  seven  feet  or  thereabouts  above  the  stairs  or 
landings.  Between  the  street  and  the  bottom  of  the  staircase 
there  is  a  pair  of  folding  doors  opening  outwards  into  the  street 
Each  of  these  doors  is  divided  into  halves,  of  which  the  halves 
nearest  to  the  door  posts  or  walls  on  each  side  can  be  kept  closed 
by  means  of  strong  iron  bars  let  into  sockets  in  the  stonework  of 
the  staircase  and  connected  with  the  doors  by  iron  bolts.  These 
bars  are  movable.  The  practice  was  to  open  only  the  central 
halves  of  the  doors  whilst  the  audience  were  assembling,  and 
passing  the  pay  office  so  as  to  limit  the  number  of  those  who  could 
pass  in  at  the  same  time,  and  to  remove  the  iron  bars,  and  open 
the  whole  of  the  doors,  some  time  before  the  conclusion  of  the 
performance,  so  as  to  allow  the  audience  to  pass  oat  into  the 
street  more  quickly." 


street  by  a  stone 
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I      After  the  jury  had  been  sworn,  and  before  the  case  was  opened,  Rhg. 
>   they  were  taken  under  the  charge  of  the  chief  constable  for  the  ^j^TlSi 

f    borough  to  view  the  staircase  and  the  folding  doors,  with  strict   ' 

{   directions  from  me  that  no  person  should  be  permitted  to  com-  1881. 
i    municate  with  them  during  their  absence  from  court.  jn  ur~^er80 

1       It  was  proved  that  on  the  night  of  the  30th  day  of  April,  1881,  — ^Ta/icwtw 
i    shortly  before  the  conclusion  of  the  performance,  the  folding  intent. 
doors  were  opened  to  their  full  extent,  and  the  iron  bars  placed 
against  the  wall  of  the  staircase  to  the  right  hand  of  a  person 
leaving  the  theatre  and  close  to  the  door,  according  to  the  usual 
practice. 

The  evidence  showed  that  the  gallery  on  this  night  was  filled  to 
the  extent  of  about  three-fourths  of  its  total  capacity. 

The  defendant  (who  was  well  acquainted  with  the  theatre, 
having  assisted  on  several  occasions  as  a  "  supernumerary  "),  was 
proved  to  have  been  in  the  gallery  on  this  night,  and  to  have  been 
the  first,  or  almost  the  first,  to  leave  it  at  the  conclusion  of  the 
performance. 

It  was  proved  that  he  ran  quickly  down  the  gallery  staircase, 
and  that  as  he  did  so  he  reached  up  with  his  hand  and  put  out  the 
gaslight  on  the  middle  landing,  and  also  that  over  the  pay  office. 

It  was  also  proved  that  as  he  passed  out  into  the  street  he  took  one 
of  the  iron  bars  which  was  leaning  against  the  wall  close  to  the 
door  on  his  right-hand  side,  and  threw  it  or  placed  it  partly  across 
the  doorway.  Almost  immediately  after  this  had  been  done  by  the 
defendant  the  whole  of  the  folding  doors  became  closed.  The 
evidence  as  to  how  this  occurred  was  extremely  vague.  The 
result,  however,  of  the  doors  being  closed  and  the  lower  lights 
extinguished  was  to  leave  the  lower  part  of  the  gallery  stairs  in 
almost  entire  darkness. 

Almost  immediately  after  the  lights  were  put  out  a  panic 
seemed  to  have  seized  the  audience,  who  rushed  down  the  stairs 
and  endeavoured  to  find  their  way  into  the  street.  In  conse- 
quence of  the  presence  of  the  iron  bar  which  the  defendant  had 
placed  or  thrown  across  one  part  of  tjie  doorway,  and  of  the  doors 
being  shut,  it  was  some  time  before  any  of  them  could  reach  the 
street,  and  in  the  meantime  the  pressure  from  behind  forced  those 
in  front  against  and  under  the  iron  bar  and  against  the  doors, 
and  a  large  number  of  persons  were  very  seriously  injured  and 
had  to  be  removed  to  the  infirmary.  Amongst  those  injured  were 
George  Pybus  and  Martin  Dacey.  The  medical  evidence  was  to 
the  effect  that  George  Pybus  showed  signs  of  a  fracture  of  the 
base  of  the  skull,  which  was  probably  caused  by  his  slipping  and 
falling  backwards  as  he  was  running  down  the  stairs,  after  the  gas- 
lights had  been  extinguished,  and  so  striking  his  head  upon  the 
stairs ;  and  that  Martin  Dacey  was  suffering  from  collapse,  the 
result  of  partial  suffocation,  arising  from  the  pressure  to  which  he 
had  been  subjected  in  the  crowd  or  at  the  foot  of  the  stairs. 

One  of  the  witnesses  for  the  prosecution  stated  that  after  the 
defendant  had  extinguished  the  gaslight  he  endeavoured  to  go  up 
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Keo.      the  stairs  again,  but  that  he  was  borne  back  by  the  crowd  of 
c-       those  who  were  coming  down,  and  it  was  clearly  proved  thai  he 
MA*n*.     w&g  OQ  the  8tage  of  the  theatre  after  the  accident  assisting  th* 
1881.      injured  persons  who  had  been  brought  there.    There  was  no 
—       evidence  of  any  previous  quarrel  or  dispute  between  him  and  tk 
^Su^d^T  managers  or  officials  of  the  theatre,  or  between  him  and  any 
inum.      person  in  the  gallery. 

The  defence  set  up  for  the  defendant  was  an  alibi. 
At  the  conclusion  of  the  case  I  withdrew  the  third,  fourth,  and 
fifth  counts  from  the  consideration  of  the  jury,  as  I  was  of  opinion 
that  sect.  47  of  24  &  25  Vict.  c.  100,  on  which  the  third  and 
fourth  counts  were  founded,  applied  to  actual  or  direct  assaults 
only,  and  not  to  such  a  case  as  the  present,  where  the  assaults  (if 
any)  were  at  the  most  constructive,  and  that  sect.  31  of  the  same 
statute  applied  only  to  spring  guns,  man  traps,  or  other  engines 
of  a  like  nature,  and  dangerous  in  themselves,  and  not  to  such  aa 
instrument  as  the  iron  bar  which  the  defendant  was  alleged  to 
have  thrown  or  placed  across  the  doorway. 

In  summing  up  the  evidence  to  the  jury  as  it  applied  to  die 
first  and  second  counts,  I  directed  them  that  malice  was  aa 
essential  ingredient  in  the  offence  charged  against  the  defendant; 
and  that  if  they  were  of  opinion  that  his  conduct  in  extinguishing 
the  gaslights  and  throwing  the  iron  bar  across  the  door  way 
amounted  to  nothing  more  than  a  piece  of  foolish  mischief,  they 
ought  to  acquit  him,  but  that  if  they  believed  that  he  did  these 
acts  with  a  deliberate  and  malicious  intention  they  ought  to 
convict  him,  and  for  their  guidance  I  left  to  them  the  following 
questions  : 

First,  did  the  prisoner  extinguish  the  gaslights,  or  either  of 
them  ?  Secondly,  did  he  place  or  throw  the  bar  across  the  door-  I 
way  in  such  a  manner  as  to  make  the  means  of  exit  more 
difficult  ?  Thirdly,  if  he  did  extinguish  the  lights,  or  either  of 
them,  did  he  do  so  as  a  mere  piece  of  thoughtless  mischief,  or 
with  the  intention  of  causing  terror  and  alarm  in  the  minds  of 
the  persons  leaving  the  gallery  ?  Fourthly,  if  he  did  throw  or 
place  the  bar  across  the  doorway,  did  he  do  so  as  a  mere  piece 
of  thoughtless  mischief,  or  with  the  intention  of  wilfully 
obstructing  the  means  of  exit  from  the  gallery  ?  Fifthly,  were 
Pybus  or  Dacey,  or  either  of  them,  injured  by  reason  of  any  of 
the  acts  of  the  prisoner,  and  if  so  by  which  of  them  ? 

After  deliberating  for  some  time,  the  jury  found  the  defendant 
guilty  upon  the  first  and  second  counts ;  and  in  answer  to  me 
they  stated  that  they  answered  the  first  two  questions  which  I 
had  put  to  them,  and  the  latter  portions  of  the  third  and  fourth 
of  such  questions,  in  the  affirmative,  and  that  they  found  that 
both  Pybus  and  Dacey  were  injured  by  reason  of  each  of  the  acta 
of  the  defendant  mentioned  in  the  first  and  second  questions. 

Thereupon  a  verdict  of  guilty  was  entered  upon  the  first  and 
second  counts,  and  of  not  guilty  on  the  remaining  counts  of  the 
indictment. 
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I  postponed  passing  sentence,  and  admitted  the  defendant  to  Rw*. 
bail  with  the  view  of  obtaining  the  opinion  of  the  Court  of  martis 
Criminal  Appeal  on  the  above  case.   ' 

The  questions  for  the  opinion  of  the  Court  are :  First,  was  the  1881. 
direction  which  I  gave  to  the  jury  right  in  law  ?    Second,  was  jnjur^^erson 
the  defendant  properly  convicted  on  the  above  facts  and  finding  —bialidous 
of  the  jury  ? 

If  the  Court  should  be  of  opinion  that  the  direction  was  right 
and  that  the  defendant  was  properly  convicted,  the  conviction  is 
to  stand  ;  if  otherwise  the  conviction  is  to  be  quashed. 
John  E.  Barker, 

Recorder  of  the  Borough  of  Leeds. 

No  counsel  were  instructed  to  argue  on  either  side. 

Lord  Coleridge,  C.J. — I  confess  that  I  entertain  no  doubt 
that  the  conviction  of  the  prisoner  was  right,  and  certainly  the 
prisoner  received  as  favourable  treatment  as  he  deserved  in  the 
summing  up  of  the  learned  Recorder  who  tried  the  case.  His 
offence,  in  my  opinion,  was  more  serious  than  it  seems  to  have 
been  considered  at  the  trial.  Then  as  to  the  question  of  law 
raised  at  the  trial.  The  prisoner  was  indicted  under  the  24  &  25  " 
Vict.  c.  100,  s.  20,  which  enacts  that  "  Whosoever  shall  unlaw- 
fully and  maliciously  wound  or  inflict  any  grievous  bodily  harm 
upon  any  other  person,  either  with  or  without  any  weapon  or 
instrument,  shall  be  guilty  of  a  misdemeanour,  and  being  con- 
victed thereof  shall  be  liable "  to  certain  specified  punishments. 
The  words  "with  or  without  any  weapon  or  instrument "  are 
worthy  of  attention,  because  those  familiar  with  the  old  law 
know  that  difficulties  often  arose  as  to  the  construction  of  the 
word  "  weapon  " ;  and  the  words  "  with  or  without  any  weapon 
or  instrument "  were  introduced  to  meet  those  difficulties.  Now 
what  the  prisoner  did  in  the  present  case  was  this :  he  was  the 
first,  or  almost  the  first,  to  leave  the  gallery  at  the  conclusion  of 
the  performance,  he  ran  down  the  staircase,  put  out  the  gaslights, 
and  as  he  passed  into  the  street  seized  one  of  the  iron  bars  and 
threw  it  or  placed  it  across  the  doorway,  and  then  went  his  way. 
This  caused  a  panic  among  the  audience,  who  rushed  down  the 
stairs,  and  the  pressure  from  the  people  behind  forced  those  in 
front  against  and  under  the  iron  bar,  and  against  the  doors,  and 
a  large  number  of  persons  were  seriously  injured,  but  happily 
no  one  was  killed.  For  that  the  prisoner  was  indicted  for 
unlawfully  and  maliciously  inflicting  grievous  bodily  harm,  and 
the  jury  have  found  all  that  was  necessary  to  sustain  the  charge, 
and  that  he  did  unlawfully  and  maliciously  inflict  grievous  bodily 
harm  upon  the  persons  named  in  the  indictment  without  any 
weapon  or  instrument  in  his  hand.  The  question  is  whether 
under  the  circumstances  he  was  guilty  within  the  meaning  of  the 
enactment.  I  am  of  opinion  that  he  was.  The  prisoner  must  be 
taken  to  have  intended  the  natural  and  probable  consequences 
of  what  he  did.  And  what  he  did  was  that  which  would  certainly 
alarm  and  frighten  a  number  of  persons,  and  also  obstruct  their 
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Keg.      exit  from  the  theatre,  and  cause  them  to  run  against  the  iron  hr 
Mavtm     ^e  P**06**  before  the  door,  and  do  themselves  serious  injury.  So 

 '     that  if  a  person  was  thus  injured  the  prisoner  would  be  guilty  <i 

lddi.  unlawfully  and  maliciously  inflicting  upon  him  grievous  bodily 
.  .  M  harm,  maliciously  not  in  the  sense  of  malice  against  the  partkokr 

^IfaliciiMs  person  injured,  but  in  the  sense  of  doing  an  unlawful  act  froo 
intern.      which  another  person  suffered  grievous  bodily  harm,  as  in  tk 
familiar  instance  where  a  person  who  wantonly  fires  a  rifle  down 
a  street  and  kills  another  person  is  in  point  of  law  guilty  of 
murder,  though  he  never  saw  or  heard  of  that  person.    The  same 
principle  is  applicable  to  this  case.    The  prisoner,  therefore,  in 
my  opinion,  was  properly  convicted. 
Field,  J. — I  am  of  the  same  opinion. 
Hawkins,  J. — I  am  of  the  same  opinion. 

Stiphin,  J. — I  am  also  of  the  same  opinion.  It  appears  to 
me  that  the  learned  Recorder  left  the  questions  to  he  jury  muck 
more  favourably  than  in  my  judgment  ne  ought  to  have  done,  for 
he  left  it  to  the  jury  to  say  whether  the  prisoner  extinguished 
the  gaslights  or  placed  the  iron  bar  across  the  doorway  as  a  piece 
of  thoughtless  mischief  or  with  the  intention  of  causing  terror  and 
alarm,  and  wilfully  obstructing  the  exit  of  the  persons  leaving 
the  gallery.  Now,  if  the  prisoner  did  extinguish  the  gaslights  or 
place  the  iron  bar  across  the  doorway,  and  the  natural  consequence 
of  either  act  was  to  cause  alarm  and  terror  in  the  people  leaving 
the  theatre,  and  to  lead  to  their  injuring  themselves  and  each 
other,  that  comes  within  the  definition  of  malice.  I  do  not 
understand  what  is  meant  by  foolish  mischief  in  such  a  ca 
if  the  prisoner  did  these  acts  recklessly  he  did  them  wilfully. 
This  ought  to  be  understood,  as  the  word  "  malicious  "  is  a  word 
capable  of  being  misunderstood.  In  Beg.  v.  Pembleton  (L.  Sep. 
2  Cr.  Cas.  Res.  122  ;  12  Cox  C.  C.  611),  Blackburn,  J.  said: 
"We  have  not  now  to  consider  what  would  be  mahoe  afore- 
thought to  bring  a  given  case  within  the  common  law  definition 
of  murder ;  here  the  statute  says  that  the  act  must  be  unlawful 
and  malicious,  and  '  malice '  may  be  defined  to  be  €  where  any 
person  wilfully  does  an  act  injurious  to  another  without  lawful 
excuse.1 "  This  case  falls  within  that  definition.  The  indictmeot 
also  contained  counts  for  an  assault,  but  they  were  withdrawn 
from  the  jury.  I  have  very  great  doubt  whether  they  were  not 
maintainable,  but  it  is  not  necessary  to  decide  that.  It  is  enough 
to  say  that  upon  the  whole  the  conviction  was  right,  and  should 
be  affirmed. 

Cav«,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed* 
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MIDLAND  CIRCUIT. 

Derbyshire  Summer  Assizes,  1881. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Mansfield,  (a) 

Evidence — Confession,  admissibility  of—Appeal  for  forgiveness — 
Conduct  of  mistress. 

The  prisoner,  while  in  the  custody  of  a  policeman  on  a  charge  of 
arson,  said  to  her  mistress :  "  If  you  forgive  me  I  will  tell  you 
the  truth."  The  mistress  answered:  "Ann,  did  you  do  it  Vy 
The  prisoner  thereupon  made  a  statement. 

Held,  that  the  statennent  thus  made  was  inadmissible  against  the 
prisoner. 

ANNIE  MANSFIELD,  aged  fifteen,  a  domestic  servant,  was 
indicted  for  having  unlawfully,  maliciously,  and  feloniously 
set  fire  to  a  stack  of  hay,  the  property  of  Mrs.  Julia  Watson. 
Tonman  Mosley  appeared  for  the  prosecution. 
Harris  for  the  defence. 

The  evidence  showed  that  about  six  in  the  evening  of  Saturday 
the  19th  July,  the  haystack  in  question  was  discovered  to  be  on 
fire,  and  that  the  prisoner  was  seen  to  come  out  of  an  adjoining 
yard.  On  the  following  Monday  the  prisoner  was  apprehended 
by  a  police  constable,  and  charged  in  the  presence  of  her  mistress 
(the  daughter  of  the  prosecutrix)  with  setting  fire  to  the  stack. 
The  prisoner  then  said  to  her  mistress  :  "  If  you  will  forgive  me 
I  will  tell  you  the  truth,"  the  mistress  replied,  "  Ann,  did  you  do 
it  ?"    The  prisoner  then  made  a  statement. 

Harris,  for  the  defence,  objected  to  the  statement  being  received 
in  evidence,  because  made  in  consequence  of  an  inducement  held 
out  by  a  person  in  authority;  and  he  contended  that  the  prisoner 
was  led  to  infer,  from  the  reply  of  her  mistress,  that  she  would 
be  forgiven  if  she  told  the  truth. 

Tonman  Mosley,  for  the  prosecution,  contended  that  no  induce- 
ment was  held  out,  but  that  the  confession  of  the  prisoner  was 
voluntary,  and  therefore  admissible. 

(a)  Reported  by  Gilbert  G.  Kbnnedt,  Esq  ,  Barrister-at-Lmw. 
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Rwa.         Williams,  J. — I  am  of  a  different  opinion,  and  I  hold  the 
Mansfield.  ™<>nt  of  the  prisoner  to  be  not  admissible  in  evidence.    The  tm 

- —  *  principle  which  renders  the  confession  of  a  prisoner  not  receivable 
Admissibility  {u  evidence  seems  to  be  that  if  the  confession  is  made  eiAer 
conf^lon*  under  fear  caused  by  a  threat,  or  in  the  hope  of  ultimate  forgire- 
ness  or  gain  held  out  by  a  person  in  authority,  that  then  it  is  not 
admissible.  In  the  present  instance  the  prisoner,  while  in  tie 
custody  of  a  policeman,  makes  this  appeal  to  her  mistress,  who  b 
standing  by.  If  her  mistress  did  not  mean  to  forgive  her  the  girl 
was  under  a  complete  delusion,  for  by  her  *  silence  the  mistrea 
acquiesced  in  the  prisoner's  appeal  for  forgiveness.  The  mistress 
practically  invites  the  prisoner  to  continue  her  statement,  and  she 
is  consequently  induced  to  do  so  by  the  expectation  that  she  will 
be  forgiven.  It  is  not  because  the  law  is  afraid  of  having  truth 
elicited  that  these  confessions  are  excluded,  but  it  is  became 
the  law  is  jealous  of  not  having  the  truth.  In  my  opinion  this 
statement  is  substantially  within  the  principle  of  the  rule  abofe 
stated ;  it  would  be  dangerous  to  admit  it,  and  I  therefore  hold  it 
to  be  inadmissible  in  evidence. 

There  being  no  other  evidence  against  the  prisoner  shewn 
acquitted. 

Solicitor  for  the  prosecution,  Whiston,  of  Derby. 
Solicitor  for  the  defence,  Ilextall,  of  Derby. 
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STATUTES  AND  PARTS  OF  STATUTES  AFFECTING 
THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1875. 


FALSIFICATION  OF  ACCOUNTS  ACT,  1875. 

38  &  39  Viot.  cap.  24. 

An  Act  to  amend  the  Law  with  reference  to  the  Falsification  of  Accounts.— 
[2<M  June,  1875.] 

Whereas  it  is  expedient  to  amend  the  law  so  as  to  punish  the  falsification 
by  clerks,  officers,  servants,  and  others,  of  their  employers'  accounts, 
books,  writings,  or  documents  : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  That  if  any  clerk,  officer,  or  servant,  or  any  person  employed  or  Punishment 
acting  in  the  capacity  of  a  clerk,  officer,  or  servant,  shall  wilfully  and  with  *or  faUiflca- 
intent  to  defraud,  destroy,  alter,  mutilate,  or  falsify  any  book,  paper,  JJjUJ^' 
writing,  valuable  security,  or  account  which  belongs  to  or  is  in  the  ' 
possession  of  his  employer,  or  has  been  received  by  him  for  or  on  behalf 

of  his  employer,  or  shall  wilfully  and  with  intent  to  defraud  make  or 
concur  in  making  any  false  entry  in,  or  admit  or  alter,  or  concur  in 
omitting  or  altering,  any  material  particular  from  or  in  any  such  book,  or 
any  document  or  account,  then  in  every  such  case  the  person  so  offending 
shall  be  guilty  of  a  misdemeanor,  and  be  liable  to  be  kept  in  penal  servi- 
tude for  a  term  not  exceeding  seven  years,  or  to  be  imprisoned  with  or 
without  hard  labour  for  any  term  not  exceeding  two  years. 

2.  It  shall  be  sufficient  in  any  indictment  under  this  Act  to  allege  a  Intention  to 
general  intent  to  defraud,  without  naming  any  particular  person  intended  defraud  tuffi- 
to  be  defrauded.  ^enV* 

3.  This  Act  shall  be  read  as  one  with  the  Act  of  the  twenty-fourth  and  Act  to  be  read 
twenty-fifth  of  Her  Majesty,  chapter  ninety-six.  with  24  425 

4.  This  Act  may  be  cited  as  "The  Falsification  of  Accounts  Act,  v»<*t-  c 96. 
2g75»»  J  £hort  title. 
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PUBLIC  STORES  ACT,  1875. 
38  &  39  Viot.  cap.  25. 


Short  title. 
Interpretation 
of  terms — 


"  Summary 
Jurisdiction 
Acts"— 
27  4  28  Vict 
e.  93— 14  ft  15 
Tick  0.53— 


PubHc\Store8 

Act,  1875.    £n       ^  consolidate,  with  amendments,  the  Acts  relating  to  the  Protection, 

of  Public  Stores.— [29th  June,  1875.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  "The  Public  Stores  Act,  1875." 

2.  In  this  Act — 

The  term  "  Secretary  of  State  "  means  one  of  Her  Majesty's  Principal 

Secretaries  of  State ; 
The  term  "the  Admiralty"  means  the  Lord  High  Admiral  of  the 
United  Kingdom,  or  the  Commissioners  for  executing  the  office  of 
Lord  High  Admiral : 
The  term  "  stores  "  includes  all  goods  and  chattels,  and  any  single  store 
or  article : 

The  term  "  Summary  Jurisdiction  Acts  "  mean  as  follows  : 

As  to  England,  the  Act  of  the  session  of  the  eleventh  and  twelfth 
years  of  the  reign  of  Her  present  Majesty,  chapter  forty-three, 
intituled  "  An  Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  peace  out  of  sessions  within  England  and  Wales 
with  respect  to  summary  convictions  and  orders,"  and  any  Acts 
amending  the  same ; 
As  to  Scotland,  the  Summary  Procedure  Act,  1864 ; 
As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the 
Acts  regulating  the  powers  and  duties  of  justices  of  the  peace  for 
such  district,  or  of  the  police  of  such  district ;  and  elsewhere  in 
Ireland,  The  Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act 
amending  the  same ; 
The  term  "  court  of  summary  jurisdiction  "  means — 

In  England  and  Ireland,  any  justice  or  justices  of  the  peace, 
metropolitan  police  magistrate,  stipendiary  or  other  magistrate, 
or  officer,  by  whatever  name  called,  to  whom  jurisdiction  is 
given  by  the  Summary  Jurisdiction  Acts  or  any  Acts  therein 
referred  to ;  and 
In  Scotland,  the  sheriff  or  sheriff  substitute. 
Stores  to  3.  This  Act  shall  apply  to  all  stores  under  the  care,  superintendence,  or 

which  the  Act  control  of  a  Secretary  of  State  or  the  Admiralty,  or  any  public  depart - 
applies.  ment  or  office,  or  of  any  person  in  the  service  of  Her  Majesty,  and  such 
stores  are  in  this  Act  referred  to  as  Her  Majesty's  stores.  The  Secretary 
of  State,  Admiralty,  public  department,  office,  or  person  having  the  care, 
superintendence,  or  control  of  such  stores  are  hereinafter  in  this  Act 
included  in  the  expression  "  public  department." 
Marks  in  sche-  4.  The  marks  described  in  the  first  schedule  to  this  Act  may  be 
dole  appro-  applied  in  or  on  stores  therein  described  in  order  to  denote  Her  Majesty's 
property  in  stores  so  marked ;  and  it  shall  be  lawful  for  any  public  depart- 
ment, and  the  contractors,  officers,  and  workmen  of  such  department,  to 
apply  those  marks,  or  any  of  them,  in  or  on  any  such  stores ;  and  if  any 
person  without  lawful  authority  (proof  of  which  authority  shall  lie  on  the 
party  accused)  applies  any  of  those  marks  in  or  on  any  such  stores  he  shall 
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be  guilty  of  a  misdemeanor,  and  shall  on  conviction  thereof  be  liable  to  88  A  89  Vwr. 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  a 

5.  If  any  person  with  intent  to  conceal  Her  Majesty's  property  in  any  ^l^lflS!" 
stores  takes  out,  destroys,  or  obliterates,  wholly  or  in  part,  any  such  mark   

as  aforesaid,  or  any  mark  whatsoever  denoting  the  property  of  Her  Obliteration 
Majesty  in  any  stores,  he  shall  be  guilty  of  felony,  and  shall  on  conviction  ^ceataent? 
thereof  be  liable,  in  the  discretion  of  the  court  before  which  he  is  con- 
victed, to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

6.  A  constable  of  the  metropolitan  police  force  may,  within  the  limits  Power  to  stop 
for  which  he  is  constable,  and  any  constable,  if  deputed  by  a  public  •napected 
department,  may,  within  the  limits  for  which  he  is  constable,  stop,  &(J  ^  Per80n>» 
search,  and  detain  any  vessel,  boat,  or  vehicle  in  or  on  which  there  is 

reason  to  suspect  that  any  of  Her  Majesty's  stores  stolen  or  unlawfully 
obtained  may  be  found,  or  any  person  reasonably  suspected  of  having  or 
conveying  in  any  manner  any  of  Her  Majesty's  stores  stolen  or  unlawfully 
obtained. 

A  constable  shall  be  deemed  to  be  deputed  by  a  public  department 
within  the  meaning  of  this  section  if  he  is  deputed  by  any  writing  signed 
by  the  person  who  is  the  head  of  such  department,  or  who  is  authorised 
to  sign  documents  on  behalf  of  such  department. 

7.  If  any  person  is  brought  before  a  court  of  summary  jurisdiction  Unlawful  pos- 
charged  with  conveying  or  with  having  in  his  possession  or  keeping  any  session  of  Her 
of  Her  Majesty' 8  stores  reasonably  suspected  of  being  stolen  or  unlawfully  > 
obtained,  and  does  not  give  an  account  to  the  satisfaction  of  the  court 

how  he  came  by  the  same,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  liable,  on  summary  conviction,  to  a  penalty  not  exceeding 
five  pounds,  or,  in  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  months,  with  or  without  hard  labour. 

8.  It  shall  not  be  lawful  for  any  person,  without  permission  in  writing  Prohibition  of 
from  a  public  department,  or  from  some  person  authorised  by  a  public  »weepingj  *°«f 
department  in  that  behalf  (proof  of  which  permission  shall  lie  on  the  y®*^  artillery 
party  accused),  to  gather  or  search  for  stores,  or  to  creep,  sweep,  or  ranges,  Ac- 
dredge  in  the  sea  or  any  tidal  water,  within  one  hundred  yards  from  any 

vessel  belonging  to  Her  Majesty  or  in  Her  Majesty's  service,  or  from  any 
mooring  place  or  anchoring  place  appropriated  to  such  vessels,  or  from  any 
moorings  belonging  to  Her  Majesty,  or  from  any  of  Her  Majesty's 
wharves,  or  dock,  victualling,  or  steam  factory  yards,  or  within  one 
thousand  yards  from  any  battery  or  fort  used  for  the  practice  of  artillery 
either  by  the  Eoyal  Artillery  or  by  militia  or  volunteer  artillery,  or  in  or 
on  any  part  of  the  spaces  or  distances,  whether  covered  with  water  or 
not,  from  time  to  time  marked  out  as  ranges  for  artillery  practice  for  the 
use  of  Her  Majesty's  ships,  or  marked  out  and  appropriated  for  ranges 
under  the  provisions  of  the  Artillery  Ranges  Act,  1862. 

If  any  person  acts  in  contravention  of  this  provision  he  shall  be  liable,  Penalty, 
on  summary  conviction,  to  a  penalty  not  exceeding  five  pounds,  or,  in  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 
months,  with  or  without  hard  labour. 

9.  If  stores  are  found  in  the  possession  or  keeping  of  a  person  being  Penalty  on 
in  Her  Majesty's  service,  or  in  the  service  of  a  public  department,  or  being  dealer.  Ac, 

a  dealer  in  marine  stores  or  in  old  metals,  or  a  pawnbroker  (within  the  ^fo^f0-" 
meaning  of  any  enactments  for  the  time  being  in  force  relating  to  such  ^ores  and  not 
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88A  89  Vior.  dealers  or  to  pawnbrokers),  and  he  is  taken  or  summoned  before  a  court 
o.  25.       of  summary  jurisdiction,  and  the  court  sees  reasonable  grounds  for 
believing  the  stores  found  to  be  or  to  have  been  Her  Majesty's  property, 
2*  1875**  then  if  such  person  does  not  satisfy  the  court  that  he  came  lawfully  by 

'        "    the  stores  so  found,  he  shall  be  liable,  on  summary  conviction,  to  a 

accounting  for  penalty  not  exceeding  five  pounds. 

them,  10.  For  the  purposes  of  this  Act,  stores  shall  be  deemed  to  be  in  the 

Criminal  pos-  pOBBe88ion  or  keeping  of  any  person  if  he  knowingly  has  them  in  the 
actual  possession  or  keeping  of  any  other  person,  or  in  any  house, 
building,  lodging,  apartment,  field,  or  place,  open  or  inclosed,  whether 
occupied  by  himself  or  not,  and  whether  the  same  are  so  had  for  his  own 
use  or  benefit  or  for  the  use  or  benefit  of  another. 

11.  A  conviction  in  England  under  any  provision  of  this  Act  of  a 
dealer  in  old  metals  shall,  for  the  purposes  of  registration  and  its  con- 
sequences under  the  Old  Metal  Dealers'  Act,  1861,  be  equivalent  to  a 
conviction  under  that  Act. 

12.  The  following  sections  of  the  Larceny  Act,  1861,  are  hereby 
incorporated  with  this  Act,  and  shall  for  the  purposes  of  this  Act  be 

°*  £d  mcorp°~  read  as  if  they  were  here  re-enacted,  namely,  sections  ninety-eight  to  one 
a    "  hundred,  one  hundred  and  three,  one  hundred  and  seven  to  one  hundred 

and  thirteen,  and  one  hundred  and  fifteen  to  one  hundred  and  twenty- 
one,  all  inclusive ;  and  for  this  purpose  the  expression  "  this  Act,"  where 
used  in  those  sections,  shall  be  taken  to  include  the  present  Act. 

13.  The  provisions  of  this  Act  relative  to  the  taking  out,  destroying; 
or  obliterating  of  marks,  or  to  the  having  in  possession  or  keeping  Her 
Majesty's  stores,  shall  not  apply  to  stores  issued  as  regimental  necessaries 
or  otherwise  for  any  soldier,  militiaman,  or  volunteer ;  but  nothing  herein 
shall  relieve  any  person  from  any  obligation  or  liability  to  which  he  may 
be  subject  under  any  other  Act  in  respect  of  any  such  stores. 

Summary  pro-  14.  In  England  and  Ireland  all  offences  for  which  a  person  is  liable  under 
c?dillg8  k'al-  **"8  Act  on  summary  conviction  to  any  punishment  or  penalty  may  be 
tiee^&a'fUi  "prosecuted,  and  any  such  penalty  may  be  recovered  before  a  court  of 
England,  summary  jurisdiction  in  manner  directed  by  the  Summary  Jurisdiction 
Acts. 

Provided  as  follows : — 

The  court  of  summary  jurisdiction,  when  hearing  and  determining  an 
information  or  complaint,  shall  be  constituted — 

(a.)  In  England,  either  of  two  or  more  justices  of  the  peace  in  petty 
sessions  sitting  at  a  place  appointed  for  holding  petty  sessions, 
or  of  some  magistrate  or  officer  sitting  alone  or  with  others  at 
some  court  or  other  place  appointed  for  the  administration  of 
justice,  and  for  the  time  being  empowered  by  law  to  do  alone 
any  act  authorised  to  be  done  by  more  than  one  justice  of  the 
peace;  and 

(J>.)  In  Ireland,  within  the  police  district  of  Dublin  metropolis,  of  one 
of  the  divisional  justices  of  that  district  sitting  at  a  police  court 
within  the  district,  and  elsewhere  of  two  or  more  justices  of  the 
peace  sitting  in  petty  sessions  at  a  place  appointed  for  holding 
petty  sessions : 

In  Scotland,  all  offences  for  which  a  person  is  liable  under  this  Act  on 
summary  conviction  to  any  punishment  or  penalty  may  be  prosecuted, 
and  any  such  penalty  may  be  recovered  before  the  sheriff  or  sheriff 
substitute,  and  may  be  so  prosecuted  and  recovered  under  the  provisions 
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of  the  Summary  Jurisdiction  Acts,  and  all  jurisdictions,  powers,  and 
authorities  necessary  for  that  purpose  are  hereby  conferred  on  sheriffs 
and  their  substitutes. 

1 5.  Any  pecuniary  penalty  or  other  money  recovered  under  this  Act  in 
relation  to  any  stores  shall,  in  such  manner  as  the  Treasury  from  time  to 
time  direct,  be  paid  into  the  receipt  of  the  Exchequer,  and  carried  to  the 
Consolidated  Fund ;  and  this  section  shall  supersede  any  enactment  to 
the  contrary  contained  in  any  Act  relating  to  municipal  corporations  or 
the  metropolitan  police,  or  in  any  other  Act. 

16.  Nothing  in  this  Act  shall  prevent  any  person  from  being  indicted 
under  this  Act  or  otherwise  for  any  indictable  offence  made  punishable 
on  summary  conviction  by  this  Act,  or  prevent  any  person  from  being 
liable  under  any  other  Act  or  otherwise  to  any  other  or  higher  penalty 
or  punishment  than  is  provided  for  any  offence  by  this  Act,  so  that  no 
person  be  punished  twice  for  the  same  offence. 

17.  Section  forty-five  of  The  Greenwich  Hospital  Act,  1865,  shall  be 
read  and  have  effect  as  if  this  Act,  instead  of  The  Naval  and  Victualling 
Stores  Act,  1864,  were  referred  to  in  that  section. 

18.  The  Acts  specified  in  the  second  schedule  to  this  Act  are  hereby 
repealed  to  the  extent  in  the  third  column  of  that  schedule  mentioned  : 
Provided  that  this  repeal  or  anything  in  this  Act  shall  not  apply  to  or 
in  respect  of  any  offence,  act,  or  thing  committed  or  done  before  the 
passing  of  this  Act,  save  that  this  Act  shall  apply  to  stores  bearing  any 
such  mark  or  part  of  a  mark  as  in  this  Act  mentioned,  whether  applied 
before  or  after  the  passing  of  this  Act. 


38  &  39  Vict. 
a  25. 

Public  Stores 
.4c/,  1875. 

Penalties,  <fec, 
to  be  paid  into 
Exchequer. 


Not  to  prevent 
persons  being 
indicted. 


Amendment 
of  sect.  45  of 
28  &  29  Vict, 
o.  89. 

As  to  repeal  of 
Acts  and  parts 
of  Acts  in 
second  sche- 
dule. 


SCHEDULES. 
Fibst  Schedule. 
Marks  appropriated  for  use  in  or  on  Her  Majesty's  Stores. 


Stores. 


Hempen  cordage  and  wire  rope 


Canvas,  fearnought,  hammocks,  and 

seamen's  bags   

Buntin   

Candles   •••  ••• 


Marks. 


Timber  or  metal   

Any  stores  not  before  enumerated.  < 

whether  similar  to  the  above  or 

not. 


White,  black,  or  coloured  worsted 
threads  laid  up  with  the  yarns 
and  the  wire  respectively. 

A  blue  line  in  a  serpentine  form. 

A  double  tape  in  the  warp. 

Blue  or  red  cotton  threads  in  each 
wick  or  wicks  of  red  cotton. 

The  name  of  Her  Majesty,  her  pre- 
decessors, her  heirs  or  successors, 
or  of  any  public  department,  or 
any  branch  thereof,  or  the  broad 
arrow,  or  a  crown,  or  Her  Ma- 
jesty's arms,  whether  such  broad 
arrow,  crown,  or  arms  be  alone 
or  be  in  combination  with  any 
such  name  as  aforesaid,  or  with 
any  letters  denoting  any  such 
name. 
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88  &  89  Vior. 
o.  25. 

PubHc  Star* 
Act,  1876. 


Second  Schedule. 
Enactments  Repealed. 


Session  and  Chapter. 


9  Will.  8,0.41.  [9& 
10  Will.  3,  in  ordi- 
nary editions.] 


9  Geo.  1,  c.  8 


17  Geo.  2,  c.  40  ... 


89  &  40  Geo.  3,  e. 
89     ...    •••  ... 


54  Geo.  3,  c.  60 


54  Geo.  3,  o.  159 


55  Geo.  3,  c.  127  ... 


Title  or  Short  Title. 


An  Act  for  the  better  pre- 
venting the  Embezzle- 
ment of  bis  Majesty's 
Stores  of  War,  and  pre- 
venting Cheats,  Frauds, 
and  Abases  in  paying 
Seamen's  Wages. 
An  Act,  the  title  whereof 
begins  with  the  words  An 
Act  for  continuing  some 
Laws,  and  ends  with  the 
words  Stuffs  to  be  ex- 
ported. 
An  Act,  the  title  whereof 
begins  with  the  words  An 
Act  to  continue  the 
several  Laws,  and  ends 
with  the  words  England 
without  Licence. 
An  Act  for  the  better  pre- 
venting the  Embezzle- 
ment of  his  Majesty's 
Naval,   Ordnance,  and 
Victualling  Stores. 
An  Act  for  the  better  pre- 
venting the  Embezzle- 
ment of  his  Majesty's 
Cordage. 
An  Act,  the  title  whereof 
begins  with  the  words  An 
Act  for  the  better  Regu- 
lation, and  ends  with  the 
words     several  Acts 
passed  for  that  purpose. 
An  Act  to  repeal  an  Act 
of  the  Fifty-third  Year 
of  his  present  Majesty, 
for  preventing  the  Em- 
bezzlement of  Stores; 
and  to  extend  the  pro- 
visions of  the  several 
Acts  relating    to  his 
Majesty's  Naval,  Ord- 
nance, and  Victualling 
Stores  to    all  other 
public  Stores. 


Extent  of  Repeal. 


So  much  as  is  ui 
repealed. 


So  much  as  is  ui 
repealed. 


Section  ten. 


The  whole  Act. 


The  whole  Act. 


Section  ten. 


The  whole  Act. 
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Session  and  Chapter. 


30  &  31  Vict.  c.  128 


32  &  33  Vict.  c.  12 


Title  or  Short  Title. 


The    War  Department 
Stores  Act,  1867. 


The  Naval  Stores  Act, 
1869. 


Extent  of  Repeal 


The  whole  Act,  ex- 
cept sections  one 
and  two,  so  much 
of  section  three  as 
defines  "Secretary 
of  State  for  War" 
and  "stores,"  and 
section  twenty. 

The  whole  Act. 


83  &  39  Vior. 
a  25. 

*  Public  Store* 
Act,  1875. 


CONSPIRACY,  AND  PROTECTION  OF  PROPERTY  ACT,  1875. 
38  &  39  Vict.  cap.  86. 

An  Act  for  amending  the  Law  relating  to  Conspiracy,  and  to  the  Protection 
of  Property,  and  other  purposes, — [13M  August,  1875.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows 

1.  This  Act  may  be  cited  as  "  The  Conspiracy,  and  Protection  of  Pro-  Short  title, 
perty  Act,  1875." 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  September,  Oommenoe- 
one  thousand  eight  hundred  and  seventy-five.  nient  of  Act. 

Conspiracy,  and  Protection  of  Property. 

3.  An  agreement  or  combination  by  two  or  more  persons  to  do  or  Amendment 
procure  to  be  done  any  act  in  contemplation  or  furtherance  of  a  trade  °*      M  *°. 
dispute  between  employers  and  workmen  shall  not  be  indictable  as  a  J^p^y  *° 
conspiracy  if  such  act  committed  by  one  person  would  not  be  punishable 

as  a  crime. 

Nothing  in  this  section  shall  exempt  from  punishment  any  persons 
guilty  of  a  conspiracy  for  which  a  punishment  is  awarded  by  any  Act  of 
Parliament. 

Nothing  in  this  section  shall  affect  the  law  relating  to  riot,  unlawful 
assembly,  breach  of  the  peace,  or  sedition,  or  any  offence  against  the  State 
or  the  Sovereign. 

A  crime,  for  the  purposes  of  this  section,  means  an  offence  punishable 
on  indictment,  or  an  offence  which  is  punishable  on  summary  conviction, 
and  for  the  commission  of  which  the  offender  is  liable  under  the  statute 
making  the  offence  punishable  to  be  imprisoned  either  absolutely  or  at  the 
discretion  of  the  court  as  an  alternative  for  some  other  punishment. 

Where  a  person  is  convicted  of  any  such  agreement  or  combination  as 
aforesaid  to  do  or  procure  to  be  done  an  act  which  is  punishable  only 
on  summary  conviction,  and  is  sentenced  to  imprisonment,  the  imprison- 
ment shall  not  exceed  three  months,  or  such  longer  time,  if  any,  as  may 
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3t  &  39  Vic;,  nave  been  prescribed  by  the  statute  for  the  punishment  of  the  said  ad 
c.  86.      when  committed  by  one  person. 
c     7"         4.  Where  a  person  employed  by  a  municipal  authority  or  by  any  com- 
andP^otectxon  Pany  or  contractor  upon  whom  is  imposed  by  Act  of  Parliament  the  duty, 
of  Property  or  who  have  otherwise  assumed  the  duty  of  supplying  any  city,  borough. 
Act,  1875.    town,  or  place,  or  any  part  thereof,  with  gas  or  water,  wilfully  and 
Breachof  con  ma^0U8^y  breaks  a  contract  of  service  with  that  authority  or  company  or 
tract  by  per-"  contractor,  knowing  or  having  reasonable  cause  to  believe  that  the  pro- 
sons  employed  bable  consequences  of  his  so  doing,  either  alone  or  in  combination  with 
in  supply  of    others,  will  be  to  deprive  the  inhabitants  of  that  city,  borough,  town, 
gas  or  water.  •p]Bcef  or  ^^rtf  wholly  or  to  a  great  extent  of  their  supply  of  gas  or  water, 
he  shall,  on  conviction  thereof  by  a  court  of  summary  jurisdiction  or  on 
indictment  as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty  not 
exceeding  twenty  pounds  or  to  be  imprisoned  for  a  term  not  exceeding 
three  months,  with  or  without  hard  labour. 

Every  such  municipal  authority,  company,  or  contractor  as  is  mentioned 
in  this  section  shall  cause  to  be  posted  up,  at  the  gasworks  or  waterworks, 
as  the  case  may  be,  belonging  to  such  authority  or  company  or  con- 
tractor, a  printed  copy  of  this  section  in  some  conspicuous  place  where  the 
same  may  be  conveniently  read  by  the  persons  employed,  and  as  often 
as  such  copy  becomes  defaced,  obliterated,  or  destroyed,  shall  cause  it  to 
be  renewed  with  all  reasonable  despatch. 

If  any  municipal  authority  or  company  or  contractor  make  default  in 
complying  with  the  provisions  of  this  section  in  relation  to  such  notice 
as  aforesaid,  they  or  he  shall  incur  on  summary  conviction  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  such  default  continues, 
and  every  person  who  unlawfully  injures,  defaces,  or  covers  up  any 
notice  so  posted  up  as  aforesaid  in  pursuance  of  this  Act,  shall  be  liable 
on  summary  conviction  to  a  penalty  not  exceeding  forty  shillings. 
Breach  of  con-     5.  Where  any  person  wilfully  and  maliciously  breaks  a  contract  of 
fraotinvolying  8ervice  or  of  hiring,  knowing  or  having  reasonable  cause  to  believe  that 
sonTor  pro^"        Pr0DaD^e  consequences  of  his  so  doing,  either  alone  or  in  combination 
porty.  with  others,  will  be  to  endanger  human  life,  or  cause  serious  bodily 

injury,  or  to  expose  valuable  property  whether  real  or  personal  to  destruc- 
tion or  serious  injury,  he  shall  on  conviction  thereof  by  a  court  of 
summary  jurisdiction,  or  on  indictment  as  hereinafter  mentioned,  be  liable 
either  to  pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned 
for  a  term  not  exceeding  three  months,  with  or  without  hard  labour. 


Miscellaneous. 

Penalty  for  6.  Where  a  master,  being  legally  liable  to  provide  for  his  servant  or 
neglect  by  apprentice  necessary  food,  clothing,  medical  aid,  or  lodging,  wilfully  and 
"•J^Li?  pr°~  ^thout  lawful  excuse  refuses  or  neglects  to  provide  the  same,  whereby 
dothing,  &o.,  ^e  health  of  the  servant  or  apprentice  is  or  is  likely  to  be  seriously  or 
for  servant  or  permanently  injured,  he  shall  on  summary  conviction  be  liable  either  to 
apprentice.     pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a  term 

not  exceeding  six  months,  with  or  without  hard  labour. 
Penalty  for  in-     7  Every  person  who,  with  a  view  to  compel  any  other  person  to 
anno/ance  by  ^tain  from  doing  or  to  do  any  act  which  such  other  person  has  a  legal 
violence  or     right  to  do  or  abstain  from  doing,  wrongfully  and  without  legal  authority 
otherwise.  1.  Uses  violence  to  or  intimidates  such  other  person  or  his  wife  or 

children,  or  injures  his  property  ;  or, 
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2.  Persistently  follows  such  other  person  about  from  place  to  place ;  88  &  89  Vict 

or,  86. 

3.  Hides  any  tools,  clothes,  or  other  property  owned  or  used  by  such  ^ 

other  person,  or  deprives  him  of  or  hinders  him  in  the  use  thereof ;  and^oUction 
or  of  Property 

4.  Watches  or  besets  the  house  or  other  place  where  such  other  person    Act,  1875. 

resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place  ;  or, 

5.  Follows  such  other  person  with  two  or  more  other  persons  in  a 

disorderly  manner  in  or  through  any  street  or  road,  shall,  on 
conviction  thereof  by  a  court  of  summary  jurisdiction,  or  on  in- 
dictment as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a  term  not 
exceeding  three  months,  with  or  without  hard  labour. 
Attending  at  or  near  the  house  or  place  where  a  person  resides,  or 
works,  or  carries  on  business,  or  happens  to  be,  or  the  approach  to  such 
house  or  place,  in  order  merely  to  obtain  or  communicate  information, 
shall  not  be  deemed  a  watching  or  besetting  within  the  meaning  of  this 
section. 

8.  Where  in  any  Act  relating  to  employers  or  workmen  a  pecuniary  Reduction  of 
penalty  is  imposed  in  respect  of  any  offence  under  such  Act,  and  no  P00*!**08- 
power  is  given  to  reduce  such  penalty,  the  justices  or  court  having  juris- 
diction in  respect  of  such  offence  may,  if  they  think  it  just  so  to  do, 
impose  by  way  of  penalty  in  respect  of  such  offence  any  sum  not  less 
than  one-fourth  of  the  penalty  imposed  by  such  Act. 


Legal  Proceedings, 

9.  Where  a  person  is  accused  before  a  court  of  summary  jurisdiction  of  Power  for 
any  offence  made  punishable  by  this  Act,  and  for  which  a  penalty  offender  under 
amounting  to  twenty  pounds,  or  imprisonment,  is  imposed,  the  accused  Jriod^indiet^ 
may,  on  appearing  before  the  court  of  summary  jurisdiction,  declare  that  ment  4n(j  not 
he  objects  to  being  tried  for  such  offence  by  a  court  of  summary  juris-  by  court  of 
diction,  and  thereupon  the  court  of  summary  jurisdiction  may  deal  with  summary 
the  case  in  all  respects  as  if  the  accused  were  charged  with  an  indictable  inri8d,ction- 
offence  and  not  an  offence  punishable  on  summary  conviction,  and  the 

offence  may  be  prosecuted  on  indictment  accordingly. 

10.  Every  offence  under  this  Act  which  is  made  punishable  on  con-  Proceedings 
viction  by  a  court  of  summary  jurisdiction  or  on  summary  conviction,  Wore  court  of 
and  every  penalty  under  this  Act  recoverable  on  summary  conviction,  ?^™5fon 
may  be  prosecuted  and  recovered  in  manner  provided  by  the  Summary 
Jurisdiction  Act. 

11.  Provided,  that  upon  the  hearing  and  determining  of  any  indictment  Regulations  as 
or  information  under  sections  four,  five,  and  six  of  this  Act,  the  respective  to  evidence, 
parties  to  the  contract  of  service,  their  husbands  or  wives,  shall  be 

deemed  and  considered  as  competent  witnesses. 

12.  In  England  or  Ireland,  if  any  party  feels  aggrieved  by  any  con-  Appeal  to 
viction  made  by  a  court  of  summary  jurisdiction  on  determining  any 
information  under  this  Act,  the  party  so  aggrieved  may  appeal  therefrom, 
subject  to  the  conditions  and  regulations  following : 

(1.)  The  appeal  shall  be  made  to  some  court  of  general  or  quarter 
sessions  for  the  county  or  place  in  which  the  cause  of  appeal  has 
arisen,  holden  not  less  than  fifteen  days  and  not  more  than/ four 
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88  &  89  Vior. 
a  86. 

Conspiracy, 
amd  Protection 
of  Property 
Act,  1875. 


General  defini- 
tions: uThe 
Summary 

Jurisdiction 
Act." 


"Oourt  of 
summary 

jurisdiction.'1 


months  after  the  decision  of  the  court  from  which  the  appeal  » 
made : 

(2.)  The  appellant  shall,  within  seven  days  after  the  cause  of  appeal 
has  arisen,  give  notice  to  the  other  party  and  to  the  court  of 
summary  jurisdiction  of  his  intention  to  appeal,  and  of  the 
ground  thereof : 

(3.)  The  appellant  shall,  immediately  after  such  notice,  enter  into  t 
recognisance  before  a  justice  of  the  peace,  with  or  without 
sureties,  conditioned  personally  to  try  such  appeal,  and  to  abide 
the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  may 
be  awarded  by  the  court : 

(4.)  Where  the  appellant  is  in  custody  the  justice  may,  if  he  thinks  fit, 
on  the  appellant  entering  into  such  recognisance  as  aforesaid, 
release  him  from  custody  : 

(5.)  The  court  of  appeal  may  adjourn  the  appeal,  and  upon  the 
hearing  thereof  they  may  confirm,  reverse,  or  modify  the  decision 
of  the  court  of  summary  jurisdiction,  or  remit  the  matter  to  the 
court  of  summary  jurisdiction  with  the  opinion  of  the  court  of 
appeal  thereon,  or  make  such  other  order  in  the  matter  as  the 
court  thinks  just,  and  if  the  matter  be  remitted  to  the  court  of 
summary  jurisdiction  the  said  last-mentioned  court  shall  there- 
upon rehear  and  decide  the  information  in  accordance  with  the 
opinion  of  the  said  court  of  appeal.  The  court  of  appeal  may 
also  make  such  order  as  to  costs  to  be  paid  by  either  party  as  the 
court  thinks  just. 

Definitions. 

13.  In  this  Act,— 

The  expression  "  The  Summary  Jurisdiction  Act "  means  the  Act  of 
the  session  of  the  eleventh  and  twelfth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forty-three,  intituled,  "An  Act  to  facilitate  the  per- 
formance of  the  duties  of  justices  of  the  peace  out  of  sessions  withia 
England  and  Wales  with  respect  to  summary  conviction  and  orders," 
inclusive  of  any  Acts  amending  the  same ;  and 

The  expression  "  court  of  summary  jurisdiction  "  means. 

(1.)  As  respects  the  city  of  London,  the  Lord  Mayor  or  any  alderman 
of  the  said  city  sitting  at  the  Mansion  House  or  Guildhall  justice 
room ;  and 

(2.)  As  respects  any  police  court  division  in  the  Metropolitan  police 
district,  any  Metropolitan  police  magistrate  sitting  at  the  police 
court  for  that  division  ;  and 

(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district  for 
which  a  stipendiary  magistrate  is  for  the  time  being  acting,  such 
stipendiary  magistrate  sitting  at  a  police  court  or  other  place 
appointed  in  that  behalf  ;  and 

(4.)  Elsewhere,  any  justice  or  justices  of  the  peace  to  whom  juris- 
diction is  given  by  the  Summary  Jurisdiction  Act :  Provided  that, 
as  respects  any  case  within  the  cognisance  of  such  justice  or 
justices  as  last  aforesaid,  an  information  under  this  Act  be 
heard  and  determined  by  two  or  more  justices  of  the  peace  ia 
petty  sessions  sitting  at  some  place  appointed  for  holding  petty 
sessions. 

Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of  th« 
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Lord  Mayor  or  any  alderman  of  the  city  of  London,  or  of  any  88  &  89  Vior. 
Metropolitan  police  or  stipendiary  magistrate,  in  respect  of  any      a  86- 
act  or  jurisdiction  which  may  now  be  done  or  exercised  by  him  Qq^^q^ 
out  of  court.  andProtection 

14.  The  expression  "municipal  authority"  in  this  Act  means  any  of   of  Prop*  ty 
the  following  authorities,  that  is  to  say,  the  Metropolitan  Board  of  Works,    Act,  1875. 
the  Common  Council  of  the  city  of  London,  the  Commissioners  of  Sewers  Definition  of 
of  the  city  of  London,  the  Town  Council  of  any  borough  for  the  time  « municipal 
being,  subject  to  the  Act  of  the  session  of  the  fifth  and  sixth  years  of  the  authority  " 
reign  of  King  William  the  Fourth,  chapter  seventy-six,  intituled  "  An  Act  and  "  public 
to  provide  for  the  Regulation  of  Municipal  Corporations  in  England  and  o0111!*11*- 
Wales,"  and  any  Act  amending  the  same,  any  commissioners,  trustees,  or 

other  persons  invested  by  any  local  Act  of  Parliament  with  powers  of 
improving,  cleansing,  lighting,  or  paving  any  town,  and  any  local 
board. 

Any  municipal  authority  or  company  or  contractor  who  has  obtained 
authority  by  or  in  pursuance  of  any  general  or  local  Act  of  Parliament  to 
supply  the  streets  of  any  city,  borough,  town,  or  place,  or  of  any  part 
thereof,  with  gas,  or  which  is  required  by  or  in  pursuance  of  any  general 
or  local  Act  of  Parliament  to  supply  water  on  demand  to  the  inhabitants 
of  any  city,  borough,  town,  or  place,  or  any  part  thereof,  shall  for  the 
purposes  of  the  Act  be  deemed  to  be  a  municipal  authority  or  company 
or  contractor  upon  whom  is  imposed  by  Act  of  Parliament  the  duty  of 
supplying  such  city,  borough,  town,  or  place,  or  part  thereof,  with  gas  or 
water. 

15.  The  word  "maliciously"  used  in  reference  to  any  offence  under  "Maliciously " 
this  Act  shall  be  construed  in  the  same  manner  as  it  is  required  by  the  In  this  Act 
fifty-eighth  section  of  the  Act  relating  to  malicious  injuries  to  property,  JJ^JJJ^to^J 
that  is  to  say,  the  Act  of  the  session  of  the  twenty-fourth  and  twenty-fifth  injurieB  ^ 
years  of  the  reign  of  Her  present  Majesty,  chapter  ninety-seven,  to  be  Property  Aot 
construed  in  reference  to  any  offence  committed  under  the  last-mentioned 

Act. 

Saving  Clause. 

1 6.  Nothing  in  this  Act  shall  apply  to  seamen  or  to  apprentices  to  the  Saving  aa  to 
sea  service.  service. 

Repeal. 

17.  On  and  after  the  commencement  of  this  Act,  there  shall  be  Repeal  of 
repealed :—  Acts. 

I.  The  Act  of  the  session  of  the  thirty-fourth  and  thirty-fifth  years  of 
the  reign  of  Her  present  Majesty,  chapter  thirty-two,  intituled  "  An 
Act  to  amend  the  Criminal  Law  relating  to  violence,  threats,  and 
molestation  ; "  and 

II.  "  The  Master  and  Servant  Act,  1867,"  and  the  enactments  specified 
in  the  First  Schedule  to  that  Act,  with  the  exceptions  following  as 
to  the  enactments  in  such  Schedule  (that  is  to  say,) 

(1.)  Except  so  much  of  sections  one  and  two  of  the  Act  passed 
in  the  thirty-third  year  of  the  reign  of  King  George  the 
Third,  chapter  fifty-five,  intituled  "An  Act  to  authorise 
justices  of  the  peace  to  impose  fines  upon  constables,  over- 
seers, and  other  peace  or  parish  officers  for  neglect  of  duty, 
and  on  masters  of  apprentices  for  ill-usage  of  such  their 
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88  4  89  Vict.  apprentice ;  and  also  to  make  provision  for  the  execution  of 

c  86.  warrants  of  distress  granted  by  magistrates,"  as  relates  to 

Ctm~~ira  constables,  overseers,  and  other  peace  or  pariah  officers ;  tad 

a^Prouction  (2.)  Except  so  much  of  sections  five  and  six  of  an  Act  passed  in 

of  Proprrty  the  fifty-ninth  year  of  the  reign  of  King  George  the  Third, 

Act,  1875.  chapter  ninety-two,  intituled,  "An  Act  to  enable  justices 

of  the  peace  in  Ireland  to  act  as  such,  in  certain  cases,  out 
of  the  limits  of  the  counties  in  which  they  actually  are: 
to  make  provision  for  the  execution  of  warrants  of  distress 
granted  by  them ;  and  to  authorise  them  to  impose  fines 
upon  constables  and  other  officers  for  neglect  of  duty,  and 
on  masters  for  ill-usage  of  their  apprentices/'  as  relates  to 
constables  and  other  peace  or  parish  officers  ;  and 

(3.)  Except  the  Act  of  the  session  of  the  fifth  and  sixth  years  of 
the  reign  of  Her  present  Majesty,  chapter  seven,  intituled 
"An  Act  to  explain  the  Acts  for  the  better  regulation  of 
certain  apprentices/'  and 

(4.)  Except  sub-sect  ions  one,  two,  three,  and  five  of  section  sixteen 
of  the  Summary  Jurisdiction  (Ireland)  Act,  1851,  relating 
to  certain  disputes  between  employers  and  the  persons 
employed  by  them  ;  and 
m.  Also  there  shall  be  repealed  the  following  enactments  making 
breaches  of  contract  criminal,  and  relating  to  the  recovery  of  wages 
by  summary  procedure  ;  (that  is  to  say,) 

(a.)  An  Act  passed  in  the  fifth  year  of  the  reign  of  Queen 
Elizabeth,  chapter  four,  and  intituled  "  An  Act  touching 
dyvers  orders  for  artificers,  labourers,  servantee  of  hnt- 
bandrye,  and  apprentices ;  "  and 

(ft.)  So  much  of  section  two  of  an  Act  passed  in  the  twelfth  year 
of  King  George  the  First,  chapter  thirty-four,  and  intituled 
4 '  An  Act  to  prevent  unlawful  combination  of  workmen 
employed  in  the  woollen  manufactures,  and  for  better 
payment  of  their  wages/'  as  relates  to  departing  from 
service  and  quitting  or  returning  work  before  it  is  finished ;  and 

(c.)  Section  twenty  of  an  Act  passed  in  the  fifth  year  of  King 
George  the  Third,  chapter  fifty-one,  the  title  of  which 
begins  with  the  words  "  An  Act  for  repealing  several  laws 
relating  to  the  manufacture  of  woollen  cloths  in  the  county 
of  York,"  and  ends  with  the  words  "for  preserving  the 
credit  of  the  said  manufacture  at  the  foreign  market ; "  and 

(</.)  An  Act  passed  in  the  nineteenth  year  of  King  George  the 
Third,  chapter  forty-nine,  and  intituled  "  An  Act  to  prevent 
abuses  in  the  payment  of  wages  to  persons  employed  in  the 
bone  and  thread  lace  manufactory ;  "  and 

(<?.)  Sections  eighteen  and  twenty-three  of  an  Act  passed  in  the 
session  of  the  third  and  fourth  years  of  Her  pretest 
Majesty,  chapter  ninety-one,  intituled  "  An  Act  for  the 
more  effectual  prevention  of  frauds  and  abuses  committed 
by  weavers,  sewers,  and  other  persons  employed  in  the  lines, 
hempen,  union,  cotton,  silk,  and  woollen  manufactures  « 
Ireland,  and  for  the  better  payment  of  their  wages,  for 
one  year,  and  from  thence  to  the  end  of  the  next  session  of 
Parliament;"  and 
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(/. )  Section  seventeen  of  an  Act  passed  in  the  session  of  the  88  ft  89  Vior. 
sixth  and  seventh  years  of  Her  present  Majesty,  chapter 
forty,  the  title  of  which  begins  with  the  words  "  An  Act  to  Congpiraa/ 
amend  the  laws,"  and  ends  with    the  words,  "workmen  aruj  Protection 
engaged  therein ;  "  and  of  Property 

(g.)  Section  seven  of  an  Act  passed  in  the  session  of  the  eighth  and  4c*,187& 
ninth  years  of  Her  present  Majesty,  chapter  one  hundred  and 
twenty-eight,  and  intituled  "  An  Act  to  make  further  regu- 
lations respecting  the  tickets  of  work  to  be  delivered  to  silk 
weavers  in  certain  cases." 
Provided  that, — 

(1.)  Any  order  for  wages  or  further  sum  of  compensation  in  addition 
to  wages  made  in  pursuance  of  section  sixteen  of  the  Summary 
Jurisdiction  (Ireland)  Act,  1851,  may  be  enforced  in  like  manner 
as  if  it  were  an  order  made  by  a  court  of  summary  jurisdiction 
in  pursuance  of  the  Employers  and  Workmen  Act,  1875,  and  not 
otherwise;  and 
(2.)  The  repeal  enacted  by  this  section  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered,  or  any  right  or  liability 
acquired  or  incurred  under  any  enactment  hereby  repealed ;  or 
(b.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any 
offence  committed  against  any  enactment  hereby  repealed ;  or 
(c.)  Any  investigation,  legal  proceeding,  or  remedy  in  respect  of  any 
such  right,  liability,  penalty,  forfeiture,  or  punishment  as 
aforesaid;  and  any  such  investigation,  legal  proceeding,  and 
remedy  may  be  carried  on  as  if  this  Act  had  not  passed. 


LAND  TITLES  AND  TRANSFER  ACT. 
38  &  39  Viot.  cap.  87. 

An  Act  to  simplify  Titles  and  facilitate  the  Transfer  of  Land  in  England. 
— [13rt  August,  1875.] 

As  to  Fraud. 

98.  Subject  to  the  provisions  in  this  Act  contained  with  respect  to  Fraudulent 
registered  dispositions  for  valuable  consideration,  any  disposition  of  land  dispositions. 

:  or  of  a  charge  on  land  which  if  unregistered  would  be  fraudulent  and 
1  void,  shall,  notwithstanding  registration,  be  fraudulent  and  void  in  like 
1  manner. 

99.  If  in  the  course  of  any  proceedings  before  the  registrar  or  the  Suppression  of 

*  court  in  pursuance  of  this  Act  any  person  concerned  in  such  proceedings  deeds  and  evi- 
as  principal  or  agent,  with  intent  to  conceal  the  title  or  claim  of  any  denoe- 

*  person,  or  to  substantiate  a  false  claim,  suppresses,  attempts  to  suppress, 
;  or  is  privy  to  the  suppression  of  any  document  or  of  any  fact,  the  person 
1  so  suppressing,  attempting  to  suppress,  or  privy  to  suppression,  shall  be 
f   guilty  of  a  misdemeanor,  and  upon  conviction  on  indictment  shall  be 

*  liable  to  be  imprisoned  for  a  term  not  exceeding  two  years,  with  or 

*  without  hard  labour,  or  to  be  fined  such  sum  not  exceeding  five  hundred 
f  pounds  as  the  court  before  which  he  is  tried  may  award. 
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38  &  39  Vict.     100.  If  any  person  fraudulently  procures,  attempts  to  fraudulently  , 
a  87.      procure,  or  is  privy  to  the  fraudulent  procurement  of  any  entry  on  the  | 
LandTitks  re8^8^er'  or  °f       erasure  from  the  register  or  alteration  of  the  register.  ^ 
and  Transfer  8ucn  person  shall  be  guilty  of  a  misdemeanor,  and  apon  conviction  on  | 
Act.       indictment  be  liable  to  imprisonment  for  any  term  not  exceeding  two  t 
- —       years,  with  or  without  hard  labour,  or  to  be  fined  such  sum  not  exceeding  i 
du\^t\ctsU"  **ve  nun^re^  pounds  as  the  court  before  which  he  is  tried  may  award;  . 
declared  to  be       any  entry,  erasure,  or  alteration  so  made  by  fraud,  shall  be  void  m  ! 
misdemeanors,  between  all  parties  or  privies  to  such  fraud.  ( 
False  declara-     101.  If  any  person  in   any  affidavit  or  declaration   required  or  i 
faon8*  authorised  to  be "  made  for  any  purpose  under  this  Act,  or  any  order  or  j 

general  rules  made  in  pursuance  thereof,  wilfully  makes  a  false  statement 
in  any  material  particular,  he  shall  be  guilty  of  a  misdemeanor,  and  njw 
conviction  on  indictment  shall  be  liable  to  imprisonment,  with  or  without 
hard  labour,  for  any  term  not  exceeding  two  years,  or  to  be  fined  such 
sum  not  exceeding  five  hundred  pounds  as  the  court  before  which  he  i? 
tried  may  award. 

Saving  of  civil  102.  No  proceeding  or  conviction  for  any  act  declared  by  this  Act  to 
remedy.        be  a  misdemeanor  shall  affect  any  remedy  which  any  person  aggrieved  br 

such  act  may  be  entitled  to,  either  at  law  or  in  equity, 
gatioxfto  make  Nothing  in  this  Act  contained  shall  entitle  any  person  to  refa* 

discovery.  t°  make  a  complete  discovery  by  answer  in  any  legal  proceeding,  or  to 
answer  any  question  or  interrogatory  in  any  civil  proceeding,  in  any  court 
of  law  or  equity,  or  in  the  courts  of  bankruptcy ;  but  no  answer  to  any 
such  bill,  question,  or  interrogatory  shall  be  admissable  in  evidence 
against  such  person  in  any  criminal  proceeding  under  this  Act. 


OFFENCES  AGAINST  THE  PEBSON  ACT,  1875. 

38  &  39  Viot.  cap.  94. 

An  Act  to  amend  the  Law  relating  to  Offences  against  the  Person.  [lfc 

August,  1875.] 

Whebxas  it  is  expedient  to  amend  the  law  relating  to  offences  again: 
the  person : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  th? 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Common* 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  sam*. 
as  follows  : 

Short  title.         l.  This  Act  may  be  cited  as  "The  Offences  against  the  Person  Ac: 
1875." 

Repeal  of  2.  Sections  fifty  and  fifty-one  of  the  Act  of  the  twenty-fourth  ar 

ST?24*d  twenty-fifth  years  of  the  MfiP  of  Her  Majesty,  chapter  one  hundred.  & 
Vict  o.  100.    hereby  repealed,  except  as  to  anything  heretofore  duly  done  thereunder  f 
and  except  so  far  as  may  be  necessary  for  the  purpose  of  supporting 
continuing  any  proceeding  taken  or  of  prosecuting  or  punishing  anv  pers* 
for  any  offence  committed  before  the  passing  of  this  Act.  " 
Abusing  a  girl     3.  Whosoever  shall  unlawfully  and  carnally  know  and  abuse  anv  err' 
under  twelve  under  the  age  of  twelve  years  shall  be  guilty  of  felony,  and.  being*  «=- 
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victed  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  88  &  89  Vior. 
penal  servitude  for  life,  or  for  any  term  not  less  than  five  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  0/r~~ 

labour-  agi^ttL 

4.  Whosoever  shall  unlawfully  and  carnally  know  and  abuse  any  girl  Person  Ad, 
being  above  the  age  of  twelve  years  and  under  the  age  of  thirteen  years,  1875. 
whether  with  or  without  her  consent,  shall  be  guilty  of  a  misdemeanour,  " —  . 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  ^re^wel^ 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  years  0f  age 
hard  labour.  and  under 

5.  This  Act  shall  be  deemed  to  be  incorporated  with  the  Act  of  the  thirteen  years 
twenty-fourth  and  twenty-fifth  years  of  the  reign  of  Her  Majesty,  chapter  ThisAct  to  be 
one  hundred,  and  shall  be  construed  as  if  the  said  Act  (except  such  parts  read  with 
thereof  as  are  repealed  or  amended  by  this  Act)  and  this  Act  were  one  Act.  24  &  25  Viet 

6.  This  Act  shall  not  extend  to  Scotland.  £100- 

Extent  of  Act 
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STATUTES  AND  PARTS  OF  STATUTES  AFFECTING 
THE  CRIMINAL  LAW. 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1876. 


DRUGGING  OP  ANIMALS  ACT,  1876. 
39  Viot.  gap.  13. 

An  Act  to  prevent  the  Administration  of  Poisonous  Drugs  to  Horses  and 
other  Animals. — [1st  June,  1876.] 

Whereas  it  is  expedient  to  make  provision  against  the  practice  of  adininit- 
tering  poisonous  drugs  to  horses  and  other  animals  by  disqualified  persons, 
and  without  the  knowledge  and  consent  of  the  owners  of  such  horses  and 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 

as  follows : 

Penalty  on         1.  If  any  person  wilfully  and  unlawfully  administers  to  or  causes  to  bs 
w^^toT"  a<k^ktered  to  or  taken  by  any  horse,  cattle,  or  domestic  animal  any 
horaea^Ac.,     poisonous  or  injurious  drug  or  substance,  he  shall  (unless  some  reasonable 
unlawfully!     cause  or  excuse  is  shown  on  his  behalf)  be  liable,  on  summary  conviction, 
to  a  penalty  not  exceeding  five  pounds,  or,  at  the  discretion  of  the  court, 
to  imprisonment,  with  or  without  hard  labour,  for  any  term  not  exceeding 
one  month  in  the  case  of  a  first  offence,  or  three  months  in  the  case  of  i 
second  or  any  subsequent  offence. 
8aying  of  per-     2.  Nothing  in  this  Act  shall  extend  to  any  person  being  owner  or  acting 
J°^B  q        »  by  authority  of  the  owner  of  the  horse,  cattle,  or  other  animal  to  which 

any  drug  or  substance  is  administered. 
Savrin^  of  3.  Nothing  in  this  Act  shall  exempt  a  person  from  liability  to  any 

other  laws.     greater  or  other  punishment  under  any  other  Act  or  law,  so  that  he  be  not 
.       more  than  once  punished  for  the  same  offence. 

tion'       4.  Any  offence  against  this  Act  may  be  prosecuted  in  the  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts  before  two  justices  of  the  peace. 
Extent  of  Act.     o.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
Short  title.         6.  This  Act  may  be  cited  as  "  The  Drugging  of  Animals  Act,  1876." 


PREVENTION  OF  CRIMES  AMENDMENT  ACT,  1876. 

39  &  40  Vict.  cap.  23. 

An  Act  to  amend  the  Prevention  of  Crimes  Act,  1871. — [l$th  Jufy,  1876.] 

Whebeas  by  the  Prevention  of  Crimes  Act,  1871,  all  persons  convicted 
of  crime  in  the  United  Kingdom  are  required  to  be  registered  and  photo- 
graphed, and  unnecessary  expense  is  thereby  incurred  : 


APPENDIX. 


673 


Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  89  &  40  Vict. 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  °-23- 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  pr€^ion  of 
the  same,  as  follows :  Crimes  Amend- 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Prevention  of  Crimes  ment  A  ct,  1876. 
Amendment  Act,  1876/'  — 7- 

2.  In  Great  Britain  the  Secretary  of  State,  and  in  Ireland  the  Lord  |*°rt  titleof 
Lieutenant,  may  from  time  to  time  by  order  prescribe  the  class  or  classes  j^^ction  on 
of  prisoners  to  which  the  enactments  of  the  Prevention  of  Crimes  Act,  obligation  to 
1871,  relating  to  registry  and  photographing  are  for  the  time  being  to  register  and 
apply ;  and  such  enactment  shall,  so  long  as  any  such  orders  are  in  force,  photograph 
be  deemed  to  apply  to  the  prescribed  class  or  classes  of  prisoners  only,  cnminal»- 
and  not  to  all  persons  convicted  of  crime. 


CUSTOMS  LAWS  CONSOLIDATION  ACT. 

39  &  40  Viot.  cap.  36. 

An  Act  to  consolidate  the  Customs  Laws. — [24th  July,  1876.] 
As  to  prosecution  by  indictment  or  information. 

255.  All  indictments  or  suits  for  any  offences  or  the  recovery  of  any  in  whose 
penalties  or  forfeitures  under  the  Customs  Acts  shall,  except  in  the  cases  names  indict- 
where  summary  jurisdiction  is  given  to  justices,  be  preferred  or  commenced  JJJ6^  J£  8uit8 
in  the  name  of  Her  Majesty's  Attorney-General  for  England  or  Ireland,  ferroa^rS" 

or  of  the  Lord  Advocate  of  Scotland,  or  of  some  officer  of  Customs  or 
Inland  Revenue. 

256.  In  any  prosecution  for  recovery  of  any  fine,  penalty,  or  forfeiture  The  Attorney- 
incurred  under  the  Customs  Acts,  Her  Majesty's  Attorney-General  for  General  or 
England.  Her  Majesty's  Attorney-General  for  Ireland,  or  the  Lord  Advocate  ^j^**^ 
of  Scotland,  if  satisfied  that  such  fine,  penalty,  or  forfeiture  was  incurred  %  pr086. 
without  any  intention  of  fraud,  or  that  it  may  be  inexpedient  to  proceed  qui. 

in  the  said  prosecution,  may  enter  a  nolle  prosequi  or  otherwise  on  such 
information. 

257.  All  suits,  indictments,  or  informations  brought  or  exhibited  for  Suits,  Ac.,  to 
any  offence  against  the  Customs  Acts*  in  any  court  or  before  any  justice,  ^"n'Jj^ 
shall  be  brought  or  exhibited  within  three  years  next  after  the  date  of  the  year8> 
offence  committed. 

258.  Any  indictment,  prosecution,  or  information  which  may  be  insti-  Indictments  or 
tuted  or  brought  under  the  direction  of  the  Commissioners  of  Customs  ^or^a^ed 
for  offences  against  the  Customs  Acts  shall  and  may  be  inquired  of,  jn  ,fny  COunty 
examined,  tried,  and  determined  in  any  county  of  England  when  the  in  England, 
offence  is  committed  in  England,  and  in  any  county  of  Scotland  when  Scotland,  or 
the  offence  is  committed  in  Scotland,  and  in  any  county  in  Ireland  when  Irotondrespec- 
the  offence  is  committed  in  Ireland,  in  such  manner  and  form  as  if  the  lve 
offence  had  been  committed  in  the  said  county  where  the  said  indictment 

or  information  shall  be  tried. 

As  to  Proofs  in  Proceedings. 

259.  If  in  any  prosecution  in  respect  of  any  goods  seized  for  nonpay-  Defendant's 
ment  of  duties,  or  any  other  cause  of  forfeiture,  or  for  the  recovering  any  proof  in 

smuggling 

X  X  oases. 
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Act,  1876. 


Averments  in 
smuggling 


89  k  40  Vicr.  penalty  or  penalties  under  the  Customs  Acts,  any  dispute  shall  arise 
ag6*      whether  the  duties  of  Customs  have  been  paid  in  respect  of  such  goods, 
Customs  Lavs  or  whether  the  same  have  been  lawfully  imported  or  lawfully  unshipped. 
Consolidation  or  concerning  the  place  from  whence  such  goods  were  brought,  then  and 
in  every  such  case  the  proof  thereof  shall  be  on  the  defendant  in  such 
prosecution,  and  where  any  such  proceedings  are  had  in  the  Exchequer 
Division  of  the  High  Court  of  Justice  on  the  Revenue  Side,  the  defendant 
shall  be  competent  and  compellable  to  give  evidence. 

260.  The  averment  that  the  Commissioners  of  Customs  or  Inland 
Revenue  have  directed  or  elected  that  any  information  or  proceedings 
under  the  Customs  Act  shall  be  instituted,  or  that  any  ship  or  boat  if 
foreign  or  belonging  wholly  or  in  part  to  Her  Majesty's  subjects,  or  that 
any  person  detained  or  found  on  board  any  ship  or  boat  liable  to  seizure 
is  or  is  not  a  subject  of  Her  Majesty,  or  that  any  goods  thrown  over- 
board, staved,  or  destroyed  were  so  thrown  overboard,  staved,  or  destroyed 
to  prevent  seizure,  or  that  any  goods  thrown  overboard,  staved,  or  destroyed 
during  chase  by  any  ship  or  boat  in  Her  Majesty's  service,  or  in  the  service 
of  the  Revenue,  were  so  thrown  overboard,  staved,  or  destroyed  to  avoid 
seizure,  or  that  any  person  is  an  officer  of  Customs  or  Excise,  or  that  any 
person  was  employed  for  the  prevention  of  smuggling,  or  that  the  offence 
was  committed  within  the  limits  of  any  port,  or  where  the  offence  is 
committed  in  any  port  of  the  United  Kingdom,  the  naming  of  such  port 
in  any  information  or  proceedings  shall  be  deemed  to  be  sufficient,  uolea 
the  defendant  in  any  such  case  shall  prove  to  the  contrary. 

261.  If  upon  any  trial  a  question  shall  arise  whether  any  person  is  an 
officer  of  the  army,  navy,  marines,  or  coastguard  duly  employed  for  the 
prevention  of  smuggling,  or  an  officer  of  Customs  or  Excise,  his  own 
evidence  thereof,  or  other  evidence  of  his  having  acted  as  such,  shall  be 
deemed  sufficient,  without  production  of  his  commission  or  deputation: 
and  every  such  officer  and  any  person  acting  in  his  aid  or  assistance  shall 
be  deemed  a  competent  witness  upon  the  trial  of  any  suit  or  information 
on  account  of  any  seizure  or  penalty  as  aforesaid,  notwithstanding  sacs 
officer  or  other  person  may  be  entitled  to  the  whole  or  any  part  of  suck 
seizure  or  penalty,  or  to  any  reward  upon  the  conviction  of  the  party 
charged  in  such  suit  or  information. 

262.  Upon  the  trial  of  any  issue,  or  upon  any  judicial  hearing  or  inves- 
tigation touching  any  seizure,  penalty,  or  forfeiture,  or  other  proceeding 
under  the  Customs  Acts  or  any  Act  relating  to  the  Excise,  or  incident 
thereto,  where  it  may  be  necessary  to  give  proof  of  any  order  issued  by 
the  Commissioners  of  the  Treasury,  or  by  the  Commissioners  of  Customs 
or  Inland  Bevenue  respectively,  the  order,  or  any  letter  or  instruction* 
referring  thereto,  which  shall  have  been  officially  received  by  any  officer 
of  Customs  or  Excise  for  his  government,  and  under  which  he  shall  bare 
acted  as  such  officer,  shall  be  admitted  and  taken  as  sufficient  evidence 
and  proof  of  such  order. 

263.  Condemnation  by  any  justice  under  the  Customs  Laws  may  be 
proved  in  any  court  of  justice,  or  before  any  competent  tribunal,  by  tb* 
production  of  a  certificate  of  such  condemnation  purporting  to  be  signed 
by  such  justice,  or  an  examined  copy  of  the  record  of  such  condemnatioi 
certified  by  the  clerk  to  such  justice. 


Viva  voce 
evidence  may 
be  given  that 
a  party  is  an 


Witness  com' 
petent  al- 
though en- 
titled to  part 
of  seizure  or 
reward. 


What  shall  be 
evidence  of 
order  of  Trea- 
sury or  Com- 
missioners of 
Customs  or 
Inland 
Revenue. 


Evidence  of 
condemnation 
in  forfeiture. 
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hold  them  in  other  counties  in  which  there  are  but  few  prisoners  awaiting  39  &  40  Viot. 
trial,  and  it  is  expedient  to  provide  for  the  more  speedy  trial  of  such  last-       °-  r'"- 
mentioned  prisoners  :  — ~~ 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  a^m^** 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  -  

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "The  Winter  Assizes  Act,  1876."  Short  title. 

2.  Where  it  appears  to  Her  Majesty  that  by  reason  of  the  small  number  Power  by 
of  prisoners  or  otherwise  it  is  usually  inexpedient  to  hold  separate  winter  Order  in 
assizes  for  any  county,  it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  to 
Council  from  time  to  time  to  provide  in  such  manner  and  subject  to  such  for^ui^ose^of 
regulations  as  to  Her  Majesty  may  seem  meet  for  all  or  any  of  the  winter  assizes 
following  matters : 

(1.)  For  uniting  such  county  for  the  purpose  of  winter  assizes  to  any 
neighbouring  county  or  counties  ;  and 

(2.)  For  the  appointment  of  the  place  or  places  at  which  winter  assizes 
are  to  be  held  for  such  united  counties,  with  power  to  direct  that 
they  shall  be  held  at  different  places  in  different  years  ;  and 

(3.)  For  the  jurisdiction  of  the  court  and  the  attendance,  jurisdiction, 
authority,  and  duty  of  sheriffs,  gaolers,  officers,  jurors,  and 
persons,  the  use  of  any  prison,  the  removal  of  prisoners,  the 
alteration  of  any  commissions,  writs,  precepts,  indictments, 
recognisances,  proceedings,  and  documents,  the  transmission  of 
recognisances,  inquisitions,  and  documents,  and  the  expenses  of 
prosecutors  and  witnesses,  and  of  maintaining  and  removing 
prisoners,  so  far  as  may  seem  to  Her  Majesty  necessary  for 
carrying  into  effect  an  Order  in  Council  under  this  Act ;  and 

(4.)  For  any  matters  which  appear  to  Her  Majesty  to  be  necessary 
or  proper  for  carrying  into  effect  an  Order  in  Council  under  this 
Act. 

An  Order  in  Council  purporting  to  be  made  in  pursuance  of  this  Act 
shall  be  deemed  to  be  within  the  powers  of  this  Act,  and  shall  while  it  is 
in  force  have  effect  as  if  it  were  enacted  in  this  Act,  and  for  all  the  pur- 
poses of  the  holding  of  the  winter  assizes  the  counties  united  by  the 
order  shall,  subject  to  the  provisions  of  the  order,  be  deemed  to  be  one 
county,  and  the  winter  assizes  held  in  and  for  such  united  county  shall 
be  deemed  also  to  be  held  in  and  for  each  of  the  constituent  counties. 

3.  Her  Majesty  may  from  time  to  time  by  Order  in  Council  revoke,  provision  as 
alter,  or  add  to  any  order  made  in  pursuance  of  this  Act.  to  Order  in 

Every  Order  in  Council  made  in  pursuance  of  this  Act  shall  be  published  Council, 
in  the  London  Gazette  and  laid  before  both  Houses  of  Parliament  within 
one  month  after  it  is  made,  if  Parliament  is  then  sitting,  and  if  not, 
within  one  month  after  the  then  next  meeting  of  Parliament. 

4.  All  enactments  relating  to  the  power  of  Her  Majesty  to  alter  the  Application  of 
circuits  of  the  judges,  or  places  at  which  assizes  are  holden,  or  otherwise  Acts 
relating  to  assizes  and  circuits,  shall  apply  and  may  be  put  in  force  ^  circuits 
for  the  purpose  of  carrying  into  effect   this  Act  or  any  order  made 
thereunder. 

5.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order  in  Provision  for 
Council  to  direct  that,  subject  to  any  exceptions  contained  in  the  Order,  the  neighbouring 
jurisdiction  of  the  justices  and  judges  of  the  Central  Criminal  Court  at  counties i  to 
any  session  of  oyer  and  terminer  and  gaol  delivery  held  for  the  Central  J^gJ^^ST 
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39  &  40  Vict,  books,  cash  books,  and  other  account  books  may  be  required  to  to 
c  57.       produced  in  evidence  shall  be  a  party. 

BnnkerThooks     ^'  ^°P^GS  °^  ^  entries  in  any  ledgers,  day  books,  cash  books,  or  other 

Evidence  Act  account  books  used  by  any  such  bank  may  be  proved  in  all  legal  proceed- 
1876.  ings  as  evidence  of  such  entries  without  production  of  the  original*,  by 
  means  of  the  affidavit  of  a  person  who  has  examined  the  same,  stating  the 

notgbealro-eed  fact  °*        examination»  and  tnat  tlie  copies  sought  to  be  put  in  evidence 

dttced.Pr°"     are  correct. 

Proviso  as  to  Provided  always,  that  no  ledger,  day  book,  cash  book,  or  other 

notice  to  account  book  of  any  such  bank,  and  no  copies  of  entries  therein  contained, 
parties  in  a  8hall  be  adduced  or  received  in  evidence  under  this  Act,  unless  five  dip 
8Ult  notice  in  writing,  or  such  other  notice  as  may  be  ordered  by  the  coon 

containing  a  copy  of  the  entries  proposed  to  be  adduced  and  of  the 
intention  to  adduce  the  same  in  evidence,  shall  have  been  given  by  the 
party  proposing  to  adduce  the  same  in  evidence  to  the  other  party  or 
parties  to  the  said  legal  proceeding,  and  that  such  other  party  or  parti* 
is  or  are  at  liberty  to  inspect  the  original  entries  and  the  accounts  of 
which  such  entries  form  a  part. 
Power  under       6.  On  the  application  of  any  party  to  any  legal  proceedings  who  h» 
order  of  court  received  such  notice,  a  judge  of  one  of  the  superior  courts  may  order  thu 
books  and  take  suc^  Partv  06  at  H^rty  to  inspect  and  to  take  copies  of  any  entry  or 
copies.  entries  in  the  ledger,  day  books,  cash  books,  or  other  account  boob  oi 

any  such  bank  relating  to  the  matters  in  question  in  such  legal  proceed- 
ings, and  such  orders  may  be  made  by  such  judge  at  his  discretion  either 
with  or  without  summoning  before  him  such  bank  or  the  other  party  a? 
parties  to  such  legal  proceedings,  and  shall  be  intimated  to  such  bank  *' 
least  three  days  before  such  copies  are  required. 
Judge  may         7.  On  the  application  of  any  party  to  any  legal  proceedings  who  ha? 
order  that      received  notice,  a  judge  of  one  of  the  superior  courts  may  order  that  sack 
admissfb]^n0t  en*r*es  anc*  c°pies  mentioned  in  the  said  notice  shall  not  be  admissible  a 
evidence  of  the  matters,  transactions,  and  accounts  recorded  in  atfc- 
ledgers,  day  books,  cash  books,  and  other  account  books. 
Bank  not  com-     8.  No  bank  shall  be  compellable  to  produce  the  ledgers,  day  books,  cass 
d^i^book  Pe°"  D00^8'  or  otner  account  books  of  such  bank  in  any  legal  proceeding 
cept  in  cextata  unless  a  judge  of  one  of  the  superior  courts  specially  orders  that  such  ledgers 
cases.  day  books,  cash  books,  or  other  account  books  should  be  produced  at  sue 

legal  proceedings. 

Proof  os  to  9.  The  fact  of  any  such  bank  having  duly  made  their  return  to  th* 
status  of  bank.  Commissioners  of  Inland  Revenue  may  be  proved  in  any  legal  proceeding? 

by  production  of  a  copy  of  such  return,  verified  as  having  been  duly  mai 
by  the  affidavit  in  writing  of  one  of  the  partners,  or  of  the  manager,  ord 
one  of  the  officers  of  such  bank,  or  by  the  production  of  a  copy  of » 
newspaper  purporting  to  contain  a  copy  of  such  return,  published  in  such 
newspaper  by  the  said  Commissioners  of  Inland  Revenue. 


WINTER  ASSIZES  ACT,  1876. 

89  &  40  Vict.  cap.  57. 

An  Act  to  amend  the  Law  respecting  the  holding  of  Winter  Assizes.— [H* 

August,  1876.] 

Whebkab  it  is  usual  to  hold  winter  assises  in  some  counties,  and  met* 
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hold  them  in  other  counties  in  which  there  are  but  few  prisoners  awaiting  39  &  40  Vict. 
trial,  and  it  is  expedient  to  provide  for  the  more  speedy  trial  of  such  last-       °- 57- 
mentioned  prisoners  :  WinterAts ' 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  AcTwo" 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  - — 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "The  Winter  Assizes  Act,  1876."  Short  title. 

2.  Where  it  appears  to  Her  Majesty  that  by  reason  of  the  small  number  Power  by 
of  prisoners  or  otherwise  it  is  usually  inexpedient  to  hold  separate  winter  Order  in 
assizes  for  any  county,  it  shall  be  lawful  for  Her  Majesty  by  Order  in  Oouncil  to 
Council  from  time  to  time  to  provide  in  such  manner  and  subject  to  such  for'^urrose^of 
regulations  as  to  Her  Majesty  may  seem  meet  for  all  or  any  of  the  winter  assize  § 
following  matters : 

(1.)  For  uniting  such  county  for  the  purpose  of  winter  assizes  to  any 
neighbouring  county  or  counties  ;  and 

(2.)  For  the  appointment  of  the  place  or  places  at  which  winter  assizes 
are  to  be  held  for  such  united  counties,  with  power  to  direct  that 
they  shall  be  held  at  different  places  in  different  years  ;  and 

(3.)  For  the  jurisdiction  of  the  court  and  the  attendance,  jurisdiction, 
authority,  and  duty  of  sheriffs,  gaolers,  officers,  jurors,  and 
persons,  the  use  of  any  prison,  the  removal  of  prisoners,  the 
alteration  of  any  commissions,  writs,  precepts,  indictments, 
recognisances,  proceedings,  and  documents,  the  transmission  of 
recognisances,  inquisitions,  and  documents,  and  the  expenses  of 
prosecutors  and  witnesses,  and  of  maintaining  and  removing 
prisoners,  so  far  as  may  seem  to  Her  Majesty  necessary  for 
carrying  into  effect  an  Order  in  Council  under  this  Act ;  and 

(4.)  For  any  matters  which  appear  to  Her  Majesty  to  be  necessary 
or  proper  for  carrying  into  effect  an  Order  in  Council  under  this 
Act. 

An  Order  in  Council  purporting  to  be  made  in  pursuance  of  this  Act 
shall  be  deemed  to  be  within  the  powers  of  this  Act,  and  shall  while  it  is 
in  force  have  effect  as  if  it  were  enacted  in  this  Act,  and  for  all  the  pur- 
poses of  the  holding  of  the  winter  assizes  the  counties  united  by  the 
order  shall,  subject  to  the  provisions  of  the  order,  be  deemed  to  be  one 
county,  and  the  winter  assizes  held  in  and  for  such  united  county  shall 
be  deemed  also  to  be  held  in  and  for  each  of  the  constituent  counties. 

3.  Her  Majesty  may  from  time  to  time  by  Order  in  Council  revoke,  provision  as 
alter,  or  add  to  any  order  made  in  pursuance  of  this  Act.  to  Order  in 

Every  Order  in  Council  made  in  pursuance  of  this  Act  shall  be  published  Council, 
in  the  London  Gazette  and  laid  before  both  Houses  of  Parliament  within 
one  month  after  it  is  made,  if  Parliament  is  then  sitting,  and  if  not, 
within  one  month  after  the  then  next  meeting  of  Parliament. 

4.  All  enactments  relating  to  the  power  of  Her  Majesty  to  alter  the  Application  of 
circuits  of  the  judges,  or  places  at  which  assizes  are  holden,  or  otherwise  j^1^"* 
relating  to  assizes  and  circuits,  shall  apply  and  may  be  put  in  force     J^^te.  l°n 
for  the  purpose  of  carrying  into  effect   this  Act  or  any  order  made 
thereunder. 

o.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order  in  Provision  for 
Council  to  direct  that,  subject  to  any  exceptions  contained  in  the  Order,  the  neighbouring 
jurisdiction  of  the  justices  and  judges  of  the  Central  Criminal  Court  at  ^^r^  . 
any  session  of  oyer  and  terminer  and  gaol  delivery  held  for  the  Central  ^foSurtoUs" 
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39  &  40  Vict.  Criminal  Court  district  in  the  months  of  November,  December,  or  January 
c-36.       shall  extend  to  any  neighbouring  county  or  part  of  a  county  mentioned 
W  fJ~7  •    in  the  order  as  if  such  county  or  part  of  a  county  were  included  within 
JteVMb**  tne  ^m^B  °f  ^e  Central  Criminal  Court  district,  and  to  apply.,  with 
such  modifications  and  exceptions  (if  any)  as  to  Her  Majesty  may  seem 
fit,  the  Central  Criminal  Court  Act  to  the  said  county  or  part  of  a  county 
and  offences  committed  therein  as  if  the  same  were  a  county  or  part  of  a 
county  mentioned  in  that  Act. 

An  Order  in  Council  purporting  to  be  made  in  pursuance  of  this  section 
shall  be  deemed  to  be  within  the  powers  of  this  Act,  and  shall,  while  it  is 
in  force,  have  effect  as  if  it  were  enacted  in  this  Act. 
Definitions.  In  this  Act — 

The  expression  '*  winter  assizes "  means  any  court  of  assize  or  any 
sessions  of  oyer  and  terminer  or  gaol  delivery  held  in  the  month  of 
November,  the  month  of  December,  or  the  month  of  January. 
The  expression  "  Central  Criminal  Court  district "  means  the  district 
within  the  limits  of  the  Act  of  the  session  of  the  fourth  and  fifth 
years  of  the  reign  of  King  William  the  Fourth,  chapter  thirty-fin, 
intituled  "  An  Act  for  establishing  a  new  court  for  the  trial  of  offenoet 
committed  in  the  metropolis  and  parts  adjoining  ;  "  and  the  expres- 
sion "  Central  Criminal  Act "  means  the  last-mentioned  Act. 
The  expression  "  county  "  in  this  Act  shall  include  any  county  of  a  city 
or  county  of  a  town,  and  any  such  division  of  any  county  as  is  con- 
stituted by  Order  in  Council  under  the  Act  passed  in  the  third  and 
fourth  years  of  King  William  the  Fourth,  chapter  seventy-one.  and 
intituled  "  An  Act  for  the  appointment  of  convenient  places  for  the 
holding  of  assizes  in  England  and  Wales." 


OEUELTY  TO  ANIMALS  ACT,  1876. 

89  &  40  Viot.  gap.  77. 

An  Act  to  amend  the  Law  relating  to  Cruelty  to  Animals. — V\5th  Augvst 

1876.] 

Power  of  12.  The  powers  conferred  by  this  Act  of  granting  a  licence  or  giving 

iadge  to  grant  a  certificate  for  the  performance  of  experiments  on  living  ft^imftlg  m*y 
icenee  for  ex-  be  exercised  by  an  order  in  writing  under  the  hand  of  any  judge  of  the 
when  n'eoes-    Hi&h  Court  of  Justice  in  England,  of  the  High  Court  of  Session  in 
■ary  in  cri-     Scotland,  or  of  any  of  the  superior  courts  in  Ireland,  including  any  cour. 
minal  case.      to  which  the  jurisdiction  of  such  last-mentioned  courts  may  be  transferred 
in  a  case  where  such  judge  is  satisfied  that  it  is  essential  for  the  purpos« 
of  justice  in  a  criminal  case  to  make  any  such  experiment. 
ofl^esMd0'     14,.In  England,  offences  against  this  Act  may  be  prosecuted  and 
recovery  of     penalties  under  this  Act  recovered  before  a  court  of  summary  jurisdiction 
penalties  in     iu  manner  directed  by  the  Summary  Jurisdiction  Act. 
England—         In  England  "  Summary  Jurisdiction  Act "  means  the  Act  of  th# 
session  of  the  eleventh  and  twelfth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forty-three,  intituled  "An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales  with  respect  to  summary  convictions  and 
orders/'  and  any  Act  amending  the  same. 
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"  Court  of  summary  jurisdiction  "  means  and  includes  any  justice  or  39  &  40  Vict 
justices  of  the  peace,  metropolitan  police  magistrate,  stipendiary  °-77- 
or  other  magistrate,  or  officer,  by  whatever  name  called,  exercising    q^/Z  to 
jurisdiction  in  pursuance  of  the  Summary  Jurisdiction  Act :  Pro-  Animal^lS76. 

vided  that  the  court  when  hearing  and  determining  an  information   

under  this  Act  shall  be  constituted  either  of  two  or  more  justices  M  Court  of 
of  the  peace  in  petty  sessions,  sitting  at  a  place  appointed  for  •™J"Jf*T^ M 
holding  petty  sessions,  or  of  some  magistrate  or  officer  sitting  alone * 
or  with  others  at  some  court  or  other  place  appointed  for  the 
administration  of  justice,  and  for  the  time  being  empowered  by  law 
to  do  alone  any  act  authorised  to  be  done  by  more  than  one  justice 
of  the  peace. 

15.  In  England,  where  a  person  is  accused  before  a  court  of  summary  Power  of 
jurisdiction  of  any  offence  against  this  Act  in  respect  of  which  a  penalty  offender  in 
of  more  than  five  pounds  can  be  imposed,  the  accused  may,  on  appearing  2e?t^obe° 
before  the  court  of  summary  jurisdiction,  declare  that  he  objects  to  tried  on  indict- 
being  tried  for  such  offence  by  a  court  of  summary  jurisdiction,  and  ment,  and  not 
thereupon  the  court  of  summary  jurisdiction  may  deal  with  the  case  in  by  summary 
all  respects  as  if  the  accused  were  charged  with  an  indictable  offence  and  j^Wletloo. 
not  an  offence  punishable  on  summary  conviction,  and  the  offence  may  be 
prosecuted  on  indictment  accordingly. 
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STATUTES  AND  PARTS  OP  STATUTES  AFFECTING 
THE  CRIMINAL  LAW. 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OP  1877. 


LAW  OF  EVIDENCE  AMENDMENT  ACT. 

40  &  41  Vict.  cap.  14. 

An  Act  for  the  Amendment  of  the  Law  of  Evidence  in  certain  case*  d 
Misdemeanor. — [28tA  June,  1877.] 

Whereas  it  is  expedient  farther  to  amend  the  law  of  evidence  : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

Defendant,  1.  On  the  trial  of  any  indictment  or  other  proceeding  for  the  non- 
and  wife  or  repair  of  any  public  highway  or  bridge,  or  for  a  nuisance  to  any  public 
iemfent*  °L**~  kignway>  river,  or  bridge,  and  of  any  other  indictment  or  proceeding 
bcTwituesTin  instituted  for  the  purpose  of  trying  or  enforcing  a  civil  right  only,  even 
certain  trials,  defendant  to  such  indictment  or  proceeding,  and  the  wife  or  husband 

of  any  such  defendant,  shall  be  admissible  witnesses  and  compellable  to 

give  evidence. 


QUAETEB  SESSIONS  (BOROUGHS)  ACT. 

40  &  41  Vict.  cap.  17. 

An  Act  to  amend  the  Law  relating  to  the  Division  of  Courts  of  Quarter 
Sessions  in  Boroughs. — [28th  June,  1877.] 

Whereas  by  the  Act  of  the  session  of  the  seventh  year  of  William  the 
Fourth  and  the  first  of  Her  Majesty,  chapter  nineteen,  provision  is  made 
for  the  better  despatch  of  business  in  courts  of  quarter  sessions  for 
corporate  cities  or  towns  by  the  division  of  such  courts,  and  by  the 
appointment  of  an  assistant  barrister  to  preside  in  one  division  of  anr 
such  court : 

And  whereas  under  the  provisions  of  the  said  Act  a  resolution  of  the 
town  council  approving  of  the  exercise  of  the  powers  of  the  said  Act  » 
required  upon  each  occasion  upon  which  such  powers  are  proposed  to  be 
exercised  ;  and  it  is  provided  that  the  assistant  barrister  and  the  assistant 
officers  of  the  court  shall  not  be  entitled  to  claim  remuneration  for  more 
than  two  days  : 

And  whereas  it  is  expedient  to  amend  the  said  Act : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Conunor* 
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in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  40  *  41  Vicr. 
as  follows  :  °* 

1.  Where  a  resolution  of  the  council  of  a  corporate  city  or  town  Qlu^T<geji_ 
approving  of  the  exercise  of.  the  powers  of  the  recited  Act  has  been  w-on, 
passed  and  certified  as  directed  by  the  first  section  of  the  said  Act,  the  (Boroughs) 
resolution  and  the  certificate  thereof  shall,  if  the  resolution  so  provides,  Act- 
continue  in  force  during  twelve  months  from  the  date  of  the  resolution ;  Amendment 
and  during  such  continuance  no  fresh  resolution  or  certificate  shall  be  0f  7  ^11.  ^  ^ 
necessary.  1  Vict  c,  19. 

2.  It  shall  be  lawful  for  the  council  of  any  corporate  city  or  town,  with  Increase  of 
the  consent  of  one  of  Her  Majesty's  principal  Secretaries  of  State,  from  tim.e  for  *hicl1 
time  to  time,  by  resolution,  to  extend  from  two  to  not  exceeding  four  the  rigt^and  ^" 
number  of  days  for  which  an  assistant  barrister,  assistant  clerk  of  the  others  may  be 
peace,  or  additional  crier  shall  be  entitled  to  claim  remuneration  under  remunerated, 
the  provisions  of  the  recited  Act ;  any  such  resolution  may  be  made  for 

such  period  and  subject  to  revocation  in  such  manner  as  the  said 
Secretary  of  State  approves. 


PRISONS  ACT,  1877. 

40  &  41  Viot.  cap.  21. 

An  Act  to  amend  the  Law  relating  to  Prisons  in  England. — [12th  July, 

1877.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Prisons  Act,  1877."  Sb©rt  °t 

2.  This  Act  shall,  except  as  is  hereinafter  otherwise  provided,  and  o^n^,^ 
except  in  so  far  as  relates  to  the  making  of  rules  by  the  Secretary  of  ment  0f  Aot# 
State,  in  pursuance  of  any  power  transferred  to  or  vested  in  the 
Secretary  of  State,  by  this  Act,  which  rules  may  be  made  at  any  time 

after  the  passing  of  this  Act,  come  into  operation  on  the  first  day  of 
April  one  thousand  eight  hundred  and  seventy-eight,  which  day  is  herein- 
after referred  to  as  the  commencement  of  this  Act. 

3.  This  Act  shall  not  extend  to  Scotland  or  Ireland,  but  shall  apply  Application  of 
to  all  prisons  belonging  to  any  prison  authority  as  defined  by  the  Prison  ^,tr~ 28  *  29 
Act,  1865.  Vlct-C  j26' 

Part  I. — Transfer  and  Administration  op  Prisons. 

Transfer  of  Prisons. 

4.  On  and  after  the  commencement  of  this  Act  all  expenses  incurred  Maintenance 
in  respect  of  the  maintenance  of  prisons  to  which  this  Act  applies,  and  of  otr'^^^^ 
the  prisoners  therein,  shall  be  defrayed  out  of  moneys  provided  by  of  publkf  °U 
Parliament.  funds. 

5.  Subject  as  in  this  Act  mentioned —  Prisons  to  vest 
(1.)  The  prisons  to  which  this  Act  applies,  and  the  furniture  and  J£  f^f®1"7 

effects  belonging  thereto ;  also,  0    a  e* 
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40  k  41  Vior.       (2.)  The  appointment  of  all  officers,  and  the  control  and  safe  custody 
°- 21-  of  the  prisoners  in  the  prisons  to  which  this  Act  applies;  also 

Pr£^Act  ^  powers  and  jurisdiction  at  common  law  or  by  Act  of 

1377,    '  Parliament  or  by  charter  vested  in  or  exerciseable  by  prison 

authorities  or  the  justices  in  sessions  assembled,  in  relation  to 
prisons  or  prisoners  within  their  jurisdiction, 
shall,  on  and  after  the  commencement  of  this  Act,  be  transferred  to, 
vested  in,  and  exercised  by  one  of  Her  Majesty's  principal  Secretaries  of 
State,  in  this  Act  referred  to  as  the  Secretary  of  State. 


Administration  of  Prisons. 


Appointment 
of  Prison 
Commis- 
sioners. 


Appointment 
of  inspectors, 
officers,  and 
servants. 


Salaries. 


Duties  of 
Prison  Com- 
missi! ners. 
28  A  29  Vict 
c.  126. 


Prison  Coinmissioneis 

6.  For  the  purpose  of  aiding  the  Secretary  of  State  in  carrying  into 
effect  the  provisions  of  this  Act  relating  to  prisons.  Her  Majesty  may.  on 
the  recommendation  of  the  Secretary  of  State,  at  any  time  and  from 
time  to  'time  after  the  passing  of  this  Act  by  warrant  under  her  sigi 
manual  appoint  any  number  of  persons  to  be  Commissioners  during  Her 
Majesty's  pleasure.,  so  that  the  whole  number  of  Commissioners  appointed 
do  not  at  any  one  time  exceed  five,  and  may,  on  the  recommendation  of 
the  Secretary  of  State,  on  the  occasion  of  any  vacancy  in  the  office 
of  any  commissioner  by  death,  resignation,  or  otherwise,  by  the  like 
warrant,  appoint  some  other  fit  person  to  fill  such  vacancy.  The  com- 
missioners so  appointed  shall  be  a  body  corporate  with  a  common  seal 
with  power  to  hold  land  without  licence  in  mortmain  so  far  as  may  be 
necessary  for  the  purposes  of  this  Act,  and  shall  be  styled  "  The  Prison 
Commissioners." 

The  Secretary  of  State  may  from  time  to  time  appoint  one  of  the 
commissioners  to  be  chairman. 

Any  act  or  thing  required  or  authorised  to  be  done  by  the  prises 
commissioners  may  be  done  by  any  one  or  more  of  them  as  the  8ecreUir 
of  State  may  by  general  or  special  rule  direct. 

7.  The  Prison  Commissioners  shall  be  assisted  in  the  performance  of 
their  duties  by  such  number  of  inspectors,  storekeepers,  accountants,  and 
other  officers  and  servants  as  may,  with  the  sanction  of  the  Treasurr 
as  to  number,  be  determined  by  the  Secretary  of  State.  The  inspectors 
shall  be  appointed  by  the  Secretary  of  State,  the  other  officers  and 
servants  of  the  Prison  Commissioners  by  the  Prison  Commissioners  them- 
selves, subject  to  the  approval  of  the  Secretary  of  State. 

8.  There  may  be  paid,  out  of  moneys  provided  by  Parliament,  to  all  or 
any  one  or  more  of  the  Prison  Commissioners  such  salary  for  their  or  his 
services  as  the  Secretary  of  State  may,  with  the  consent  of  the  Treasury, 
determine. 

There  shall  be  paid,  out  of  moneys  provided  by  Parliament,  to  the 
inspectors  and  other  officers  and  servants  of  the  Prison  Comniissionen 
such  salaries  as  the  Secretary  of  State  may,  with  the  consent  of  the 
Treasury,  determine. 

9.  The  general  superintendence  of  prisons  under  this  Act  he 
vested  in  the  Prison  Commissioners,  subject  to  the  control  of  the 
Secretary  of  State. 

Subject  as  in  this  Act  mentioned,  the  Prison  Commissioners  shall 
appoint  all  such  officers  of  a  prison  as  are  by  the  Prison  Act.  1865. 
declared  to  be  subordinate  officers  of  a  prison,  such  appointments  to  hi 
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for  general  prison  service.    The  Prison  Commissioners  shall  also  make  40  &  41  Vhtt. 
contracts,  and  do  all  other  acts  necessary  for  the  maintenance  of  the      c  21. 
prisons  and  prisoners  within  their  jurisdiction.  friwuA  t 

Subject  to  the  control  of  the  Secretary  of  State,  the  Prison  Commis-  l\s77  ^ 
sioners,  by  themselves  or  their  officers,  shall  visit  and  inspect  the  prisons 
within  their  jurisdiction,  and  shall  examine  into  the  state  of  the 
buildings,  so  as  to  form  a  judgment  pb  to  the  repairs,  additions,  or 
alterations  which  may  appear  necessary,  regard  being  had  to  the 
requisitions  of  the  Prison  Act,  1865,  as  amended  by  this  Act,  with 
respect  to  the  separation  of  prisoners  and  enforcement  of  hard  labour, 
and  shall  further  examine  into  the  conduct  of  the  respective  officers  and 
the  treatment  and  conduct  of  the  prisoners,  the  means  of  setting  them 
to  work,  the  amount  of  their  earnings,  and  the  expenses  attending  the 
prison,  and  shall  inquire  into  all  abuses  within  the  prison,  and  regulate 
all  matters  required  to  be  regulated  by  them. 

Subject  to  the  control  of  the  Secretary  of  State,  the  Prison  Commis- 
sioners, or  any  one  or  more  of  them,  may,  in  addition  to  any  powers 
otherwise  conferred  on  them  by  this  Act,  exercise  in  relation  to  any 
prison  under  this  Act,  and  the  prisoners  therein,  all  powers  and  jurisdic- 
tion by  any  Act  of  Parliament  or  at  common  law,  or  by  charter,  exer- 
ciseable  by  visiting  justices,  or  a  visiting  justice,  of  a  prison.  And  any 
reports,  acts,  or  things  required  to  be  made  or  done  to  or  by  or  in  rela- 
tion to  the  visiting  justices,  or  a  visiting  justice,  of  a  prison,  at  common 
law  or  by  any  Act  of  Parliament,  or  by  charter,  shall,  except  in  so  far  as 
is  otherwise  provided  by  this  Act,  be  made  or  done  to  or  by  or  in  relation 
to  the  Prison  Commissioners,  or  any  one  or  more  of  them,  or  to  or  by  or 
in  relation  to  such  persons  or  person  as  the  Secretary  of  State  may  from 
time  to  time  appoint. 

The  Prison  Commissioners  shall,  in  the  exercise  of  their  powers  and 
jurisdiction  under  this  Act,  conform  to  any  directions  which  may  from 
time  to  time  be  given  to  them  by  the  Secretary  of  State. 

10.  The  Prison  Commissioners  shall,  at  such  time  or  times  as  the  Reports  by 
Secretary  of  State  may  direct,  make  a  report  or  reports  to  the  Secretary  Pri80n  Oom- 
of  State  of  the  condition  of  the  prisons  and  prisoners  within  their m  881on6r9, 
jurisdiction,  and  an  annual  report  to  be  made  by  them  with  respect  to 

every  prison  within  their  jurisdiction  shall  be  laid  before  both  Houses  of 
Parliament. 

11.  Whereas  it  is  expedient  that  the  expense  of  maintaining  in  prison  Report  to  con- 
prisoners  who  have  been  convicted  of  crime  should  in  part  be  defrayed      m  to™*" 
by  their  labour  during  the  period  of  their  imprisonment,  and  that,  with  manufactur- 
a  view  to  defraying  such  expenses,  and  also  of  teaching  prisoners  modes  ing  processes 
of  gaining  honest  livelihoods,  means  should  be  taken  in  promoting  in  in  prison, 
prison  the  exercise  of  and  instruction  in  useful  trades  and  manufactures, 

so  far  as  may  be  consistent  with  a  due  regard  on  the  one  hand  to  the 
maintenance  of  the  penal  character  of  prison  discipline,  and  on  the 
other  to  the  avoidance  of  undue  pressure  on  or  competition  with  any 
particular  trade  or  industry  :  Be  it  enacted,  that  the  annual  report  of  the 
Prison  Commissioners  required  by  this  Act  to  be  laid  before  both  Houses 
of  Parliament  shall  state  the  various  manufacturing  processes  carried  on 
in  each  of  the  prisons  within  their  jurisdiction,  and  such  statement  shall 
contain  such  particulars  as  to  the  kind  and  quantities  of,  and  as  to  the 
commercial  value  of  the  labour  on  the  manufactures,  as  to  the  number 
of  prisoners  employed,  and  otherwise,  as  may,  in  the  opinion  of  the 
Secretary  of  State,  be  best  calculated  to  afford  information  to  Parliament. 
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40  4  4l  Yior.     12.  The  Prison  Commissioners  shall  make  a  yearly  return  to  Pi* 
a  21.      liament  of  all  punishments  of  any  kind  whatsoever  which  may  have 

  been  inflicted  within  each  prison,  and  the  offences  for  which  such 

^^877.      P^is^^^8  were  inflicted. 

Return  of  Visiting  Committee  of  Justices. 

punishments 

and  offences  of  13.  On  and  after  the  commencement  of  this  Act  there  shall  be  repealed 
prisoner*  to  be  ^  fifty-third  and  fifty-fourth  section  of  the  Prison  Act.  1865.  relating 
Re^al  of28  &  *°  ^e  aPP°mtment  and  duties  of  visiting  justices. 

29  'vlct.  c.  126,  A  visiting  committee  shall  be  annually  appointed  for  every  prison 
88.  53, 54.       under  this  Act.  consisting  of  such  number  of  persons  being  justices  of 

the  peace  to  be  appointed  at  such  time  and  by  such  court  of  quarto 
Appointment  sessions  or  such  bench  or  benches  of  magistrates  as  the  Secretarr  of 
committee  of   ^tate,  having  regard  to  the  locality  of  the  prison,  to  the  justices  hereto- 
prisons.         f°re  having  jurisdiction  over  such  prison,  and  to  the  class  of  prisoners  to 
be  confined  in  such  prison,  may  from  time  to  time  by  any  general  or 
special  rule  prescribe.    In  the  following  manner ;  namely, 

The  justices  of  any  county,  riding,  or  liberty  of  a  county  having  » 
separate  court  of  quarter  sessions  shall  appoint  members  of  a  visiting 
committee  when  assembled  at  such  general  or  quarter  sessions  as  may  be 
prescribed  by  the  Secretary  of  State. 

The  justices  of  a  borough  shall  hold  special  sessions,  at  such  time  as 
may  be  prescribed  by  the  Secretary  of  State,  for  the  purpose  of  appointing 
any  members  of  a  visiting  committee  they  may  be  required  to  appoint 

30  &  31  Viet  Provided  that,  in  the  application  of  this  Act  to  th»  Worcester  Prison 
e.xxiii.         M  confuted  by  the  Worcester  Prison  Act,  18G7,  so  long  as  the  sakl 

prison  is  continued  as  a  prison  for  the  purposes  of  this  Act,  the  appoint- 
ment of  such  number  of  justices  of  the  city  of  Worcester  as  the  Secretarr 
of  State  in  pursuance  of  this  section  may  prescribe  to  be  appointed  to 
serve  on  the  visiting  committee  in  respect  of  the  said  prison,  shall  be 
vested  in  the  corporation  acting  by  the  council  of  the  said  city. 

Nothing  in  this  Act,  or  in  any  rules  to  be  made  under  this  Act,  shall 
restrict  any  member  of  the  visiting  committee  for  any  prison  from 
visiting  the  prison  at  any  time,  and  any  such  member  shall  at  all  times 
have  free  access  to  every  part  of  the  prison,  and  to  every  prisoner  therein. 
Duties  of  visit-  14.  The  Secretary  of  State  shall,  on  or  before  the  commencement  of 
ingcommittee.  this  Act,  make  and  publish,  and  may  hereafter  from  time  to  time  repeal 
alter,  or  add  to  rules  with  respect  to  the  duties  of  a  visiting  committee, 
and  such  committee  shall  conform  to  any  rules  so  made  and  for  the  time 
being  in  forc*>,  but  subject  as  aforesaid  the  members  of  such  committee 
shall  from  time  to  time  and  at  frequent  intervals  visit  the  prison  for  which 
they  are  appointed,  and  hear  any  complaints  which  may  be  made  to  them 
by  the  prisoners,  and  if  asked,  privately.  They  shall  report  on  any 
abuses  witbin  the  prison,  and  also  on  any  repairs  which  may  be  urgently 
required  in  the  prison,  and  shall  further  take  cognisance  of  any  matters  of 
pre;  sing  necessity  and  within  the  powers  of  their  commission  as  justices, 
and  do  such  acts  and  perform  such  duties  in  relation  to  a  prison  as  they 
may  be  required  to  do  or  perform  by  the  Secretary  of  State. 

The  visiting  committee  shall  be  deemed  to  be  visiting  justices  for  ail 
the  purposes  of  the  regulations  relating  to  the  punishment  of  prisoners 
28  &     Vict,  numbered  58  and  59  in  the  first  schedule  annexed  to  the  Prison  Act 
c  120.  1865,  or  either  of  such  regulations,  and  any  member  of  a  visiting  com- 

mittee may  exercise  any  power,  or  do  any  act,  or  receive  any  report  wfcka 
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any  one  justice  may  exercise,  do,  or  receive  under  the  said  regulations  40*  41  Vior. 
numbered  58  and  59,  or  either  of  them.  c*  21- 

Provided  that  an  offender  shall  not  be  punished  under  the  said  sections  py./^,  ^ 
58  and  59,  or  either  of  them,  by  personal  correction  except  in  pursuance  \S77. 

of  the  order  of  two  justices  of  the  peace  after  such  inquiry  upon  oath   

and  determination  concerning  the  matter  reported  to  them  as  is  mentioned 
in  the  said  regulation  numbered  58. 

The  visiting  committee  shall  report  to  the  Secretary  of  State  any 
matters  with  respect  to  which  they  may  consider  it  expedient,  and  shall 
report  to  the  Secretary  of  State,  as  soon  as  may  be  and  in  such  manner 
as  he  may  direct,  any  matter  respecting  which  they  may  be  required  by 
him  to  report. 

15.  Section  fifty-five  of  "The  Prisons  Act,  1865,"  is  hereby  repealed,  Repeal  of  28 
and  instead  thereof  the  following  enactment  shall  take  effect,  viz. :  &  29  Vict.  o. 

Any  justice  of  the  peace,  having  jurisdiction  in  the  place  where  a  126,8.55. 
prison  is  situate,  or  having  jurisdiction  in  the  place  where  the  offence  in  b^MV^Stioe 
respect  of  which  any  prisoner  may  be  confined  in  prison  was  committed, 
may,  when  he  thinks  fit,  enter  into  and  examine  the  condition  of  such 
prison,  and  of  the  prisoners  therein,  and  he  may  enter  any  observations 
he  may  think  fit  to  make  in  reference  to  the  condition  of  the  prison  or 
abuses  therein  in  the  visitors'  book  to  be  kept  by  the  gaoler  ;  and  it  shall 
be  the  duty  of  the  gaoler  to  draw  the  attention  of  the  visiting  committee, 
at  their  next  visit  to  the  prison,  to  any  entries  made  in  the  said  book ;  but 
he  shall  not  be  entitled,  in  pursuance  of  this  section,  to  visit  any  prisoner 
under  sentence  of  death,  or  to  communicate  with  any  prisoner,  except  in 
reference  to  the  treatment  in  prison  of  such  prisoner,  or  to  some  complaint 
that  6uch  prisoner  may  make  as  to  such  treatment. 

Part  EE. — Supplemental  Provisions. 
A  8  to  Obligation  to  maintain  Prisons. 

16.  On  and  after  the  commencement  of  this  Act  the  obligation  of  any  Termination 
county,  riding,  division,  hundred,  liberty,  franchise,  borough,  town,  or  fjf0n  ^  main^" 
other  place  having  a  separate  prison  jurisdiction,  to  maintain  a  prison  or  Ujn  prj8ons. 
to  provide  prison  accommodation  for  its  prisoners  shall  cease. 

17.  Where  at  the  time  of  the  passing  of  this  Act  any  prison  authority  Oompenaation 
has  no  prison  of  its  own,  or  has  not  a  prison  or  prisons  of  its  own  ^  be  made  In 
adequate  to  the  accommodation  of  the  prisoners  belonging  to  such  ac^^moda^* 
authority,  it  shall  pay  into  the  receipt  of  the  Exchequer  one  hundred  and  tion. 
twenty  pounds  in  respect  of  each  prisoner  belonging  to  such  prison 
authority  for  whom  cell  accommodation  has  not  at  such  time  as  last 
aforesaid  been  provided  by  such  authority  in  a  prison  of  its  own. 

Any  sum  payable  by  a  prison  authority  in  pursuance  of  this  section 
s^iall  be  deemed  to  be  a  debt  due  from  the  prison  authority  to  the 
Crown,  and  may  be  recovered  accordingly. 

Where  one  prison  authority  has  contributed  a  sum  of  money  towards 
the  construction  by  some  other  prison  authority  of  cell  accommodation 
for  the  use  of  the  prisoners  of  the  contributing  authority,  and  such 
cell  accommodation  has  been  constructed  accordingly,  then  in  assessing 
the  sum  payable  into  the  Exchequer  by  the  contributing  authority  under 
this  section  the  contribution  so  made  shall  be  taken  into  consideration, 
and  a  proportionate  deduction  be  made  accordingly. 

For  the  purposes  of  this  section  a  prison  authority  may  borrow,  and 
the  Public  Works  Loan  Commissioners  may  advance  by  way  of  loan, 
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40  *  41  Vict,  to  bear  interest  at  such  rate  per  cent,  as  the  Treasury  may  deterume 
a  21       to  be  sufficient  to  prevent  any  loss  to  the  Exchequer,  such  sum  as  miy  be 
1  nmms  Act  re<lu^re^»  80  that  the  whole  amount  so  borrowed  be  discharged  within  a 
1877.    '  period  not  exceeding  thirty-five  years. 

  18.  Where  before  the  first  day  of  January  one  thousand  eight  hundred 

Compensation  an(j  seventy-seven  any  prison  authority,  having  more  than  sufficient  ed! 
priaonauthor-  a<^nm°dati°n  f°r  *ne  number  of  prisoners  belonging  to  such  prison 
fry  in  respect'  authority,  and  which  prison  authority  is  in  this  section  called  the 
ofaccommoda-  receiving  authority,  has  contracted  with  any  other  prison  authority,  ia 
tion  provided  this  section  called  the  sending  authority,  that  the  receiving  authority 
o^som^other  *s  *°  rece*ve  m*°  **8  P^ons         prisoners  belonging  to  such  sending 
authority       authority,  and  such  receiving  authority  has  in  the  performance  of  sack 
contract  provided  cell  accommodation  for  the  prisoners  of  the  sending 
authority,  there  shall  be  paid  to  the  receiving  authority,  out  of  moneys 
provided  by  Parliament,  any  loss  it  may  have  so  sustained  in  relation  to 
such  contract  for  cell  accommodation  by  reason  of  the  passing  of  this 
Act,  so  that  the  expense  of  providing  cell  accommodation  for  any  one 
prisoner  shall  not  in  any  case  be  held  to  have  exceeded  the  sum  of 
one  hundred  and  twenty  pounds. 

For  the  purposes  of  this  section  any  public  department  of  State  which 
has  made  contracts  with  respect  to  prisoners  shall  be  included  under  the 
term  "  prison  authority." 

Where  it  appears  that  any  contract  under  this  section  is  intended  to  be 
renewed  at  the  expiration  of  its  subsisting  term,  the  intention  of  renewii 
shall  be  taken  into  consideration  in  estimating  the  loss  sustained  by 
the  receiving  authority. 

Where  a  prison  authority  has  provided  a  prison  or  prisons  of  its 
own  more  than  adequate  for  the  accommodation  of  its  prisoners,  it 
shall  be  entitled  to  receive,  out  of  moneys  to  be  provided  by  Parliament 
compensation  to  the  extent  of  one  hundred  and  twenty  pounds  in  respect 
of  each  cell  provided  in  such  prison  or  prisons  over  and  above  the  number 
of  cells  required  for  the  average  maximum  number  of  prisoners  maintained 
at  the  expense  of  such  authority  in  its  own  prison  or  prisons  during  the 
five  years  immediately  preceding  the  first  day  of  January  one  thousand 
eight  hundred  and  seventy-seven :  Provided  always,  that  in  case  the 
Prison  Commissioners  shall  report  to  the  Secretary  of  State  that  the 
prison  accommodation  is  in  excess  of  the  probable  requirements  of  such 
prison  authority  for  its  own  prisoners,  or  that  the  buildings  are  dilapidated 
or  unsuitable,  it  shall  be  lawful  for  the  Secretary  of  State  to  decline 
to  recommend  to  the  Treasury  to  make  such  compensation,  in  whole 
or  in  part,  as  the  circumstances  of  the  case  may  demand. 

Provided  also,  that  no  compensation  shall  be  payable  under  such 
provision  as  last  aforesaid  in  respect  of  any  prison  discontinued  within 
two  years  after  the  commencement  of  this  Act. 

A  prison  authority  shall  not  be  entitled  to  receive  under  this  section 
more  than  one  hundred  and  twenty  pounds  in  the  whole  in  respect  of  the 
same  cell. 

"Probable  requirements"  means  the  probable  future  requirements 
of  a  prison  authority  calculated  as  from  the  passing  of  this  Act. 

The  average  maximum  number  of  prisoners  of  a  prison  authority 
maintained  in  any  prison  in  any  period  of  five  years  shall  be  calculated 
by  finding  the  greatest  number  of  such  prisoners  confined  therein  on 
the  day  on  which  such  prison  contained  most  of  such  prisonen  at 
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aforesaid  in  each  of  the  said  five  years,  and  dividing  the  aggregate  so  40  &  41  Vict 
found  by  five,  excluding  fractions.  °-  21« 

19.  Where  at  the  time  of  the  passing  of  this  Act  a  prison  authority  has  ^ 
contracted  to  construct  a  building  to  be  used  as  a  prison,  but  such       X877.  1 

building  has  not  at  the  commencement  of  this  Act  been  completed  or   

become  a  prison  within  the  meaning  of  this  Act,  the  Secretary  of  Allowance  to 
State  may,  if  he  thinks  fit  so  to  do,  allow  the  prison  authority  time  ^jJ^ufoor. 
to  complete  such  building  as  a  prison,  and  when  so  completed  it  shall  Uy^iwpect 
pass  over  to  and  vest  in  the  Secretary  of  State  as  a  prison  completed  of  oncom- 

at  the  commencement  of  this  Act,  but  if  the  Secretary  of  State  does  pleted  prison, 
not  think  fit  to  allow  time  for  the  completion  of  such  prison  as  aforesaid, 
he  shall,  nevertheless,  in  assessing  the  amount  of  compensation  payable  in 
respectof  cell  accommodation,  make,  with  the  consent  of  the  Treasury,  from 
the  compensation  payable  as  aforesaid,  such  deduction  as,  having  regard  to 
all  the  circumstances  of  the  case,  may  be  agreed  upon,  or  as  may,  in  the 
event  of  disagreement  between  the  Secretary  of  State  and  the  prison 
authority,  be  determined  by  arbitration. 

As  to  Contracts  and  Debts. 

20.  Nothing  in  this  Act  contained  shall  (save  as  in  this  Act  mentioned  General 
with  respect  to  contracts  and  obligations  between  prison  authorities)  affect  saving  of 
any  right  or  claim  of  any  creditor  of  a  prison  authority  under  any  contract  JJJ^JJ^ 
legally  made  or  in  respect  of  any  dealing  legally  had  before  the  commence- 
ment of  this  Act,  and  between  such  creditor  and  the  prison  authority  of 
which  he  is  a  creditor  such  contract  may  be  enforced  in  the  same  manner 

in  all  respects  as  if  this  Act  had  not  passed. 

21.  Any  contract  made  or  obligation   undertaken   by  any  prison  Determination 
authority   with  any  other  prison  authority  for  or  in  relation  to  the  of  contracts 
maintenance  of  any  prison  or  prisoners,  or  any  matter  relating  to  such  between  prison 
maintenance,  shall  be  deemed  to  be  determined  on  and  after  the  com-  *uttl0ritl68« 
mencement  of  this  Act,  without  prejudice  nevertheless  to  any  moneys 

which  may  have  accrued  due  under  or  in  respect  of  such  contract  or 
obligation  at  or  before  the  commencement  of  this  Act. 

22.  There  shall  be  defrayed  by  a  prison  authority  in  the  same  manner  Existing  debts 
as  if  this  Act  had  not  passed, —  to  be  defrayed 

(1.)  All  debts  due  and  sums  of  money  payable  in  respect  of  contracts  ^ 

performed,  dealings  completed,  or  any  matter  or  thing  done  before  *n  on  * 
the  commencement  of  this  Act ;  and 
(2.)  All  mortgage  debts  (together  with  interest  from  time  to  time 

accruing  thereon)  contracted  in  respect  of  any  prison. 
A  mortgage  debt  in  this  section  shall  include  any  moneys  which  at  the 
commencement  of  this  Act  have  been  borrowed  or  contracted  to  be 
borrowed  by  a  prison  authority  on  the  security  of  any  prison,  or  on  the 
security  of  any  rate  applicable  to  the  payment  of  the  expenses  of  a  prison, 
also  any  debt  or  liability  contracted  before  the  commencement  of  this  Act, 
for  the  payment  of  which  debt  or  liability  money  is  authorised  to 
be  borrowed  in  pursuance  of  section  twenty-three  of  the  Prison  Act,  28  &  29  Vict 
1865.  c  126.  s.  28. 

23.  Where  any  contract  or  dealing,  in  which  any  prison  authority  is  Provision  as 
concerned,  is  a  continuous  contract  or  dealing,  to  be  performed  partly  to  continuing 
before  and  partly  after  the  commencement  of  this  Act,  and  is  not  a000*1*0*8, 
contract  or  dealing  which  is  declared  by  this  Act  to  have  determined, 

and  is  not  a  mortgage  debt  as  defined  by  the  previous  section,  such 
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40&41  Vict,  contract  or  dealing  shall  be  deemed  to  be  divisible,  and  as  to  so  modi 
thereof  as  is  performable  before  the  commencement  of  this  Act,  shall 
create  a  debt  or  obligation  to  be  discharged  or  performed  by  the  prises 
authority  concerned  therein,  and  as  to  so  much  thereof  as  is  perfonnibt 
after  the  commencement  of  this  Act,  shall  create  a  debt  or  obligation  to  be 
discharged  or  performed  out  of  moneys  provided  by  Parliament. 


c.  21. 

Prisons  Act, 
1877. 


Confinement 
of  prisoners 
before  and 
during  trial. 


Confinement 
of  prisoners 
after  convic- 
tion. 


Confinement 
of  debtors  and 
prisoners  who 
are  not 
criminal 
prisoners. 


Saving  as  to 
commitment 
of  prisoners. 


Legal  custody 
of  prisoner. 


As  to  Classification  and  Commitment  of  Prisoners. 

24.  The  Secretary  of  State  may  from  time  to  time  by  any  general  or 
special  rule  appoint  in  any  county  a  convenient  prison  or  prisons  it 
which  prisoners  are  to  be  confined  before  and  during  trial,  or  at  either 
of  such  times,  and  any  prisoner  who  might,  if  this  Act  had  not  paswc. 
have  been  lawfully  confined  in  a  prison  situate  within  the  area  of  soeh 
county  may  be  lawfully  confined  in  any  prison  or  prisons  so  appointed : 
Moreover,  the  Secretary  of  State  may  by  any  general  or  special  rale  from 
time  to  time  appoint  any  convenient  prison  or  prisons  in  any  adjoining 
county  to  which  prisoners  may  be  committed  for  trial,  safe  custody,  or 
otherwise,  and  any  prisoners  may  be  committed  to  such  prison  accordingly. 

25.  The  Secretary  of  State  may  from  time  to  time  by  any  general  or 
special  rule  appropriate  either  wholly  or  partially  particular  prisons  within 
his  jurisdiction  to  particular  classes  of  convicted  criminal  prisoners,  and 
may  remove  any  convicted  criminal  prisoner  from  any  one  prison  to  any 
other  prison  within  his  jurisdiction  for  the  purpose  of  his  undergoing  the 
whole  or  any  portion  of  his  punishment  in  such  prison  :  Provided  that  a 
prisoner  who  is  confined  in  a  prison  situate  beyond  the  limits  of  thf 
county,  borough,  or  place  in  which  he  was  convicted  of  his  offence,  shall 
at  the  time  of  his  discharge,  be  taken  back  at  the  public  expense  to  th# 
county,  borough,  or  place  in  which  he  was  so  convicted. 

26.  The  Secretary  of  State  may  from  time  to  time  by  any  general  or 
special  rule  appoint  in  any  county  a  prison  or  prisons  in  which  debtor? 
and  prisoners  who  are  not  criminal  prisoners  are  to  be  confined  during  the 
period  of  their  imprisonment,  and  it  shall  be  lawful  to  confine  in  anj 
prison  so  appointed  during  the  period  of  his  imprisonment  any  debtor  or 
prisoner  who  is  not  a  ci  iminal  prisoner  who  might,  if  this  Act  had  noi 
passed,  have  been  confined  during  such  period  in  any  prison  situate  withis 
the  area  of  the  county. 

27.  Subject  to  this  Act,  and  any  rules  made  in  pursuance  thereof, 
prisoners  may  be  committed  to  the  same  prison  to  which  they  might  haw 
been  committed  if  this  Act  had  not  passed. 

The  committal  or  imprisonment  of  a  prisoner  to  or  in  a  prison,  if  other- 
wise valid,  shall  not  be  illegal  by  reason  only  that  such  prisoner  ongfc: 
according  to  the  law  for  the  time  being  in  force,  to  have  been  committed 
to  or  imprisoned  in  some  other  prison,  but  any  such  prisoner  as  is  men- 
tioned in  this  section  shall,  on  application  made  on  his  behalf  in  a  soR- 
mary  manner  to  any  judge  of  the  High  Court  of  Justice,  be  entitled  to  bp 
removed  at  the  public  expense  to  such  other  prison  as  aforesaid. 

28.  A  prisoner  shall  be  deemed  to  be  in  legal  custody  whence 
he  is  being  taken  to  or  from,  or  whenever  he  is  confined  in,  any  proof 
in  which  he  may  be  lawfully  confined,  or  whenever  he  is  working 
outside  or  is  otherwise  beyond  the  walls  of  any  such  prison  in  th? 
custody  or  under  the  control  of  a  prison  officer  belonging  to  radb 
prison,  and  any  constable  or  other  officer  acting  under  the  order  or 
any  justice  of  the  peace  or  magistrate  having  power  to  commit  a  prison* 
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to  prison  may  convey  a  prisoner  to  or  from  any  prison  to  or  from  which  4o  &  41  Vict. 
he  may  be  legally  committed  or  removed,  notwithstanding  such  prison      °«  21. 
may  be  beyond  the  const ablewick  or  other  jurisdiction  of  such  constable  jay^jj^* 
or  officer,  in  the  same  manner  and  with  the  same  incidents  as  if  such  1377 
prison  were  within  such  constablewick  or  other  jurisdiction.   

29.  Where  any  prisoner  is  discharged  from  prison,  the  Prison  Oommis-  Allowance  to 
si  oners  may,  on  the  recommendation  of  the  visiting  committee  or  other-  discharged 
wise,  order  a  sum  of  money,  not  exceeding  two  pounds,  to  be  paid  by  the  prisoners, 
gaoler  to  the  prisoner  himself  or  to  the  treasurer  of  a  certified  prisoners* 

aid  society  or  refuge,  on  the  gaoler  receiving  from  such  society  an  under- 
taking in  writing,  signed  by  the  secretary  thereof,  to  apply  the  same  for 
the  benefit  of  the  prisoner. 

As  to  Jurisdiction. 

30.  The  Secretary  of  State  may  from  time  to  time,  if  he  think  it  Jurisdiction  of 

expedient  so  to  do,  for  the  purpose  of  any  enactment,  law,  or  custom,  sheriff, 

descriptive  of  or  dependent  on  the  circumstance  of  a  prison  being  the  cofODer'ind 

<•  .      •  1  •  i*.  «r  other  officers, 

prison  of  any  county,  riding,  county  of  a  city,  county  of  a  town,  liberty, 

borough,  or  other  place  having  a  separate  prison  jurisdiction,  by  any 
general  or  special  rule  direct  that  for  such  purpose  as  aforesaid  any  prison 
locally  situate  within  the  county  in  which  such  riding,  county  of  a  city, 
county  of  a  town,  liberty,  borough,  or  place  is  situate,  or  any  prison 
which  he  may  in  pursuance  of  this  Act  have  appointed  as  a  prison  to 
which  prisoners  may  be  committed,  is  to  be  considered  to  be  the  prison  of 
such  county,  riding,  county  of  a  city,  county  of  a  town,  liberty,  borough, 
or  other  place,  but  subject  to  any  such  rule  as  in  this  section  mentioned, 
and  until  the  same  be  made  the  transfer  under  this  Act  of  the  prisons  to 
which  this  Act  applies,  and  of  the  powers  and  jurisdiction  of  prison 
authorities,  and  of  justices  in  sessions  assembled,  and  of  visiting  justices, 
shall  not  affect  the  jurisdiction  of  any  sheriff  or  coroner,  or,  save  as  pro- 
vided by  this  Act,  of  any  justice  of  the  peace  or  other  officer  having  at 
the  commencement  of  this  Act  jurisdiction  in,  over,  or  in  respect  of  such 
prison. 

31.  On  and  after  the  commencement  of  this  Act  the  sheriff  of  any  Sheriff  not 
sheriffdom  shall  not  be  liable  for  the  escape  of  any  prisoner.  liable  for 

32.  Nothing  in  this  Act  contained  shall  affect  the  jurisdiction  orSf^P6, 
responsibility  of  the  sheriff  in  respect  of  prisoners  under  sentence  of  uTderMntence 
death,  and  confined  in  any  prison  within  his  jurisdiction,  or  his  juris-  of  death, 
diction  or  control  over  the  prison  where  such  prisoners  are  confined, 

and  the  officers  thereof,  so  far  as  may  be  necessary  for  the  purpose  of 
carrying  into  effect  the  sentence  of  death,  or  for  any  purpose  relating 
thereto  :  and  in  any  prison  in  which  sentence  of  death  is  required  or 
authorised  to  be  carried  into  effect  on  any  prisoner,  the  sheriff  of  the 
county  in  which  the  prison  is  situate  shall,  for  the  purposes  of  carrying 
that  sentence  into  execution,  be  deemed  to  have  the  same  jurisdiction 
with  respect  to  such  prison  as  he  would  by  law  have  had  with  respect  to 
the  common  gaol  of  his  county  if  this  Act  had  not  passed,  and  such  prison 
were  the  common  gaol  of  his  county. 

As  to  Discontinuance  of  Prisons. 

33.  The  Secretary  of  State  may  by  order  from  time  to  time  discontinue  Power  of 
any  prison  or  prisons  which  are  vested  in  him  by  this  Act,  provided  that  Secretary  .of 
in  every  county  there  remain  at  least  one  prison,  unless  the  Secretary  of  ^nthme^*- 

Y  Y  prisons. 
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40  &  41  Vict.  State  otherwise  order  for  special  reasons  to  be  stated  in  his  order,  andaaj 
c.  21.      order  made  by  the  Secretary  of  State  in  pursuance  of  this  section  shall  be 
lc/  laid  before  both  Houses  of  Parliament  forthwith  if  Parliament  be  sitting 
1877.    1  a*  tne  time  of  the  order  being  made,  or,  if  not  then  sitting,  within  ooe 

  month  after  the  commencement  of  the  then  next  session  of  Parliament 

Effect  of  dis-  34.  When  a  prison  to  which  this  Act  applies  is  discontinued,  the 
continuance  of  gecretary  of  State  shall  serve  notice  on  the  prison  authority  to  which 
prison.  such  prison  originally  belonged  that  he  will,  at  any  time  within  a  period 

not  less  than  six  months,  to  be  prescribed  by  the  Secretary  of  State,  from 
the  date  of  the  service  of  such  notice,  cause  such  prison,  but  without 
any  furniture  or  effects  belonging  thereto,  to  be  reconveyed  to  such 
authority  on  payment  by  such  authority  into  the  Exchequer,  for  the 
public  use,  of  one  hundred  and  twenty  pounds  in  respect  of  each  prisoner 
belonging  to  such  prison  authority  for  whom  cell  accommodation  wae 
provided  in  such  discontinued  prison  at  the  time  of  the  passing  of  this 
Act,  and  on  repayment  by  such  authority  of  any  compensation  it  may  hive 
received  out  of  moneys  provided  by  Parliament  in  respect  of  its  baring 
provided  a  prison  of  its  own  more  than  adequate  for  the  accommodatks 
of  the  prisoners  belonging  to  such  authority. 

A  prison  authority  to  whom  a  prison  is  reconveyed  in  pursuance  of 
this  section  may  sell  or  otherwise  dispose  of  the  same  in  such  m^n***  * 
they  think  fit. 

If  a  prison  authority  declines  to  accept  the  offer  of  the  reconveyance  of 
the  prison  so  made  by  the  Secretary  of  State,  or  fail  to  pay  or  to  secure 
to  the  satisfaction  of  the  Secretary  of  State  the  payment  of  such  sub 
into  the  Exchequer  as  is  required  to  be  paid  by  them  in  pursuance  <* 
this  section,  the  prison  shall  be  sold  by  the  Secretary  of  State  ;  and  & 
Secretary  of  State,  after  paying  the  expenses  of  such  sale,  and  pam? 
into  the  Exchequer  the  amount  so  required  to  be  paid  as  aforesaid.  shiT 
render  the  overplus  (if  any)  to  the  prison  authority  to  which  the  pruce 
originally  belonged. 

Any  sum  payable  by  a  prison  authority  in  pursuance  of  this  sectkc 
shall  be  deemed  to  be  a  debt  due  from  the  prison  authority  to  the  Crown, 
and  may  be  recovered  accordingly. 

For  the  purposes  of  this  section  a  prison  authority  may  borrow,  and  tk? 
Public  Works  Loan  Commissioners  may  advance  by  way  of  loan,  to  be* 
interest  at  such  rate  per  cent,  as  the  Treasury  may  determine  to  b 
sufficient  to  prevent  any  loss  to  the  Exchequer,  such  sum  as  mar  k 
required,  so  that  the  whole  amount  so  borrowed  be  discharged  within  » 
period  not  exceeding  thirty-five  years. 

For  the  purposes  of  this  section  the  cell  accommodation  provided  tf 
a  prison  authority  in  all  its  prisons  may  be  calculated,  and  if  it  appear} 
from  such  calculation  that  sufficient  accommodation  has  been  provides 
by  such  authority  in  any  one  prison  or  prisons  belonging  to  e*& 
authority  no  sum  shall  be  payable  under  this  section  by  such  pris* 
authority  in  respect  of  the  discontinued  prison,  and  a  proportwBtf 
deduction  shall  be  made  in  the  sum  payable  under  this  section  by  a  pritfi 
authority  in  the  event  of  any  partial  accommodation  in  excess  of  tk 
necessary  accommodation  having  been  provided  in  snch  other  prises* 
belonging  to  that  authority. 

Status  of  Prison  Officers. 

Position  and  35.  The  officers  attached  to  prisons  at  the  time  of  the  commences** 
duties  of  ex- 
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of  this  Act  (in  this  Act  referred  to  as  existing  officers  of  a  prison)  shall  40  &  41  Yiot. 
hold  their  offices  by  the  same  tenure,  and  upon  like  terms  and  conditions,       a  21. 
as  if  this  Act  had  not  passed,  and  shall  receive  salaries  of  not  less  amount  p^^^j^  t 
than  those  which  they  have  hitherto  received.  int.  ° 1 

Such  existing  officers  as  aforesaid  may  be  distributed  amongst  the  — * 
several  prisons  to  which  this  Act  applies  in  such  manner  as  may  be  feting  officers 
directed  by  the  Secretary  of  State,  and  they  shall  perform  such  duties  as  of  Pri80ns- 
they  may  be  required  to  perform  by  the  said  Secretary  of  State,  so  that 
such  duties  are  the  same  or  analogous  to  those  they  performed  previously 
to  the  commencement  of  this  Act,  and,  subject  as  aforesaid,  they  shall 
perform  the  same  duties  as  nearly  as  may  be  as  they  are  performing  at 
the  time  of  the  commencement  of  this  Act. 

An  existing  officer  of  a  prison  who  is  at  the  commencement  of  this 
Act  in  the  receipt  of  military  or  naval  half -pay,  or  who  has,  at  or  before 
•  such  commencement  as  aforesaid,  commuted  his  pension  in  pursuance  of 
the  Pensions  Commutation  Act,  1871,  or  is  in  receipt  of  any  pension  84  &  35  Vict, 
payable  out  of  public  moneys,  shall  not  be  subject  to  any  deduction  from  c  36. 
his  salary,  or  to  be  deprived  of  any  portion  of  his  half-pay,  or  of  his 
pension,  by  reason  of  his  salary  being  thenceforward  paid  out  of  public 
moneys,  or  of  his  employment  becoming  a  public  employment,  or  an 
employment  of  profit  under  Her  Majesty,  within  the  meaning  of  the 
Acts  of  Parliament  providing  for  such  deduction  of  salary  or  depriva- 
tion of  half-pay,  nor  be  disqualified  from  receiving  such  half-pay  or 
pension  by  reason  of  his  becoming  by  virtue  of  this  Act  a  civil  servant 
of  Her  Majesty. 

36.  If  at  any  time  after  the  commencement  of  this  Act  it  appears  to  Superannua- 
the  Treasury  that  any  existing  officer  of  a  prison  has  been  in  the  prison  tion  of  officers 
service  for  not  less  than  twenty  years,  and  is  not  less  than  sixty  years  of  "^^Ut*on 
age,  or  that  any  existing  officer  of  a  prison  has  become  incapable,  from 
confirmed  sickness,  age,  or  infirmity,  or  injury  received  in  actual  execu- 
tion of  his  duty,  of  executing  his  office  in  person,  and  such  sickness, 
age,  infirmity,  or  injury  is  certified  by  a  medical  certificate,  and  there 
shall  be  a  report  of  the  Prison  Commissioners  testifying  to  his  good 
conduct  during  his  period  of  service  under  them,  and  recommending  a 
grant  to  be  made  to  him,  the  Treasury  may  grant  to  such  officer,  having 
regard  to  his  length  of  prison  service,  an  annuity,  by  way  of  superannua- 
tion allowance,  not  exceeding  two-thirds  of  his  salary  and  emoluments, 
or  a  gratuity  not  exceeding  the  amount  of  his  salary  and  emoluments  for 
one  year. 

If  any  office  in  any  prison  to  which  this  Act  applies  is  abolished  or 
any  officer  is  retired  or  removed,  any  existing  officer  of  a  prison  who  by 
reason  of  such  abolition,  retirement,  or  removal  is  deprived  of  any  salary 
or  emoluments,  shall  be  dealt  with  in  manner  provided  by  the  Super-  22  Vict,  c.  86 
animation  Act,  1859,  with  respect  to  a  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of  his  office,  or  for  the 
purpose  of  facilitating  improvements  in  the  organization  of  the  depart- 
ment to  which  he  belongs. 

"Prison  service,"  for  the  purposes  of  this  section,  means,  as  respects 
the  period  before  the  commencement  of  this  Act,  service  in  a  particular 
prison,  or  in  the  prisons  of  the  same  authority,  transferred  to  the 
Secretary  of  State,  and  as  respects  the  period  after  the  commencement  of 
this  Act,  service  in  any  such  prison  or  in  any  other  prison  transferred  to 
the  Secretary  of  State  under  this  Act. 
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40  &  41  Viot.  Any  annuity  by  way  of  superannuation  allowance  or  gratuity  granted 
°*  21-      under  this  section  shall  be  apportioned  between  the  period  of  service 

Prisons' Act  ^0Te  ^e  commencement  of  this  Act  and  the  period  of  service  after  the 
1877.  '  commencement  of  this  Act ;  and  so  much  of  such  annuity  or  allowance 
as  is  payable  in  respect  of  service  before  the  commencement  of  this  Act. 
regard  being  had  to  the  amount  of  salary  then  paid,  but  without  taking 
into  any  account  any  number  of  years  added  to  the  officer's  service  on 
account  of  abolition  of  office  or  for  facilitating  the  organisation  of  the 
department,  shall  be  paid  by  the  prison  authority  of  the  prison  in  which 
the  officer  to  whom  such  annuity  or  allowance  is  granted  was  serving  at 
the  date  of  the  commencement  of  this  Act  out  of  rates  which  at  or 
immediately  before  the  commencement  of  this  Act  were  applicable  to  the 
payment  of  the  salary  of  such  officer,  and  the  residue  shall  be  paid  oat  of 
moneys  provided  by  Parliament. 


As  to  Miscellaneous  Matters. 


Relaxation  of 
the  law  relat- 
ing to  hard 
labour. 

28  &  29  Vict, 
e.  126. 


Utiles  as  to 
treatment  of 
prisoners  con- 
fined for  non- 
payment of 
sums  in  the 
nature  of 
debts. 

28  4  29  Vict, 
o.  126. 
Special  rules 
as  to  treat- 
ment of  un- 
convicted 
prisoners  and 
certain  other 
prisoners. 


87.  Whereas  in  pursuance  of  the  34th  regulation  of  the  first  schedok 
annexed  to  the  Prison  Act,  1865,  a  male  person  of  sixteen  years  and 
upwards  sentenced  to  hard  labour  is  directed  to  be  kept  to  hard  labour 
of  the  first  class  during  the  whole  of  his  sentence  where  it  does  not 
exceed  three  months,  and  during  the  first  three  months  of  his  sentence 
where  it  exceeds  three  months.  And  whereas  it  is  expedient  to 
amend  the  said  regulation :  Be  it  enacted,  that  the  Secretary  of 
State  may  in  either  of  such  cases  substitute  hard  labour  of  the 
second  class  for  hard  labour  of  the  first  class  during  the  last  two 
of  such  three  months  as  aforesaid,  or  any  part  of  such  last  two 
months,  and  he  may  make  such  substitution  either  by  a  general  or 
Bpecial  regulation,  and  either  conditionally  or  unconditionally,  and  may 
from  time  to  time  vary  any  regulation  so  made.  In  TrmlHng  any 
regulations  in  pursuance  of  this  section,  the  Secretary  of  State  shall  have 
regard  to  the  previous  convictions,  the  industry,  and  the  conduct  of  the 
prisoners. 

38.  The  Secretary  of  State  may  from  time  to  time  make,  and  when 
made  repeal,  alter,  or  add  to  rules  with  respect  to  the  classification  and 
treatment  of  prisoners  imprisoned  for  non-compliance  with  the  order  of  i 
justice  or  justices  to  pay  a  sum  of  money,  or  imprisoned  in  respect  of  the 
default  of  a  distress  to  satisfy  a  sum  of  money  adjudged  to  be  paid  hr 
order  of  a  justice  or  justices,  so  that  such  rules  are  in  mitigation  and 
not  in  increase  of  the  effect  of  such  imprisonment,  as  regulated  by  the 
Prison  Act,  1865. 

89.  Whereas  it  is  expedient  that  a  clear  difference  shall  be  made 
between  the  treatment  of  persons  unconvicted  of  crime  and  in  b* 
presumably  innocent  during  the  period  of  their  detention  in  prison  for 
safe  custody  only,  and  the  treatment  of  prisoners  who  have  been  convicted 
of  crime  during  the  period  of  their  detention  in  prison  for  the  purpose  of 
punishment,  and  that  in  order  to  secure  the  observance  of  such  difference 
there  shall  be  in  force  in  every  place  in  which  prisoners  are  confined  for 
safe  custody  only,  special  rules  regulating  their  confinement  in  snch 
manner  as  to  make  it  as  little  as  possible  oppressive,  dne  regard  only 
being  had  to  their  safe  custody,  to  the  necessity  of  preserving  order  and 
good  government  in  the  place  in  which  they  are  confined,  and  to  the 
physical  and  moral  well-being  of  the  prisoners  themselves  :  Therefore  he 
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it  enacted  that  the  Secretary  of  State  shall  make,  and  when  made,  may  40  &  41  Viot. 

from  time  to  time  repeal,  alter,  or  add  to,  special  rales —  a  21* 

(1.)  With  respect  to  the  retention  by  a  prisoner  of  the  possession  of  jyJ^T^^ 
any  books,  papers,  or  documents  in  his  possession  at  the  time  of  1377 #  ' 
his  arrest,  and  which  may  not  be  required  for  evidence  against 
him,  and  are  not  reasonably  suspected  of  forming  part  of 
property  improperly  acquired  by  him,  or  are  not  for  some 
special  reason  required  to  be  taken  from  him  for  the  purposes  of 
justice. 

(2.)  With  respect  to  communications  between  a  prisoner,  his  solicitor, 
and  friends,  so  as  to  secure  to  such  prisoner  as  unrestricted  and 
private  communication  between  him,  his  solicitor,  and  his  friends 
as  may  be  possible,  having  regard  only  to  the  necessity  of 
preventing  any  tampering  with  evidence,  and  any  plans  for  escape, 
or  other  like  considerations ;  and 

(3.)  With  respect  to  arrangements  whereby  prisoners  may  provide 
themselves  with  articles  of  diet,  or  may  be  furnished  with  a 
sufficient  quantity  of  wholesome  food,  and  may  be  protected  from 
being  called  upon  to  perform  any  unaccustomed  tasks  or  offices ; 
also  any  matter  which  the  Secretary  of  State  may  think  con- 
ducive to  the  amelioration  of  the  condition  of  a  prisoner  who  has 
not  been  convicted  of  crime,  regard  being  had  to  such  matters  as 
are  in  this  section  directed  to  be  regarded. 

40.  The  Prison  Commissioners  shall  see  that  any  prisoner  under  sentence  Treatment  of 
inflicted  on  conviction  for  sedition  or  seditious  libel  shall  be  treated  as  a  prisoners  oon- 
misdemeanant  of  the  first  division  within  the  meaning  of  section  sixty-  J|on 

seven  of  "  The  Prisons  Act,  1865,"  notwithstanding  any  statute,  provision,  28  A  29  Viot. 
or  rule  to  the  contrary.  0. 126.  s.  67. 

41.  Any  person  who  shall  be  imprisoned  under  any  rule,  order,  or  Treatment  of 
attachment  for  contempt  of  any  court  shall  be  in  like  manner  treated  as  a  persons  com- 
misdemeanant  of  the  first  division  within  the  meaning  of  the  said  section  mitted  for 
of  the  said  Act.  contempt  of 

42.  That  where  the  prison  medical  officer  considers  it  necessary  to       of  malin- 
apply  any  painful  test  to  a  prisoner  to  detect  malingering  or  otherwise,  gering. 
such  test  shall  only  be  applied  by  authority  of  an  order  from  the  visiting 
committee  of  justices,  or  a  Prison  Commissioner. 

43.  It  shall  not  be  lawful  for  the  gaoler  to  order  any  prisoner  to  be  Limitation  of 
confined  in  a  punishment  cell  for  any  term  exceeding  twenty-four  hours ;  time  of  con- 
nor  shall  it  be  lawful  for  the  visiting  committee  of  justices  to  order  any  finem?nt  m 
prisoner  to  be  punished  by  confinement  in  a  punishment  cell  for  any  term  JSSI*  meD 
exceeding  fourteen  days. 

44.  In  no  case,  where  an  inquest  is  held  on  the  body  of  a  prisoner  who  As  to  inquests 
dies  within  the  prison,  shall  any  person  engaged  in  any  sort  of  trade  on  the  bodies 
or  dealing  with  the  prison  be  a  juror  on  such  inquest.  °*  Pawners. 

45.  On  and  after  the  commencement  of  this  Act,  any  duties  required  Transfer  of 
by  Act  of  Parliament  or  otherwise  to  be  performed  by  an  inspector  of  prisons  duties  of  ex- 
appointed  in  pursuance  of  the  Act  of  the  session  of  the  fifth  and  sixth  wting  inspeo- 
years  of  King  William  the  Fourth,  chapter  thirty-eight,  may,  subject  to  *****  Pri80na- 
any  directions  to  be  given  by  the  Secretary  of  State,  be  performed  by  any 

Prison  Commissioner  or  inspector  appointed  under  this  Act. 

The  persons  who  at  the  commencement  of  this  Act  hold  the  offices  of 
Inspectors  of  Prisons,  under  such  last-mentioned  Act,  shall  become 
inspectors  under  this  Act,  in  the  same  manner  and  liable  to  the  per- 
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40  &  41  Vior.  formance  of  the  same  duties  as  if  they  had  been  appointed  inspectors  is 
o.  21.      pursuance  of  this  Act,  subject  to  the  following  qualifications,  namely: — 

.   (1.)  Every  such  inspector  shall  hold  his  office  by  the  same  tenure,  and 

rtS^*7t  upon  like  terms  and  conditions  as  if  this  Act  had  not  passed,  and 

shall  receive  a  salary  of  not  less  amount  than  that  which  he  hai 
hitherto  received ;  and 
(2.)  Any  duties  they  may  be  required  to  perform  in  pursuance  of  this 
Act  shall  be  the  same  or  analogous  duties  to  those  which  they 
performed  previously  to  the  commencement  of  this  Act. 
The  seventh  section  of  the  Act  of  the  session  of  the  fifth  and  sixth 
years  of  William  the  Fourth,  chapter  thirty-eight,  shall  be  repealed  from 
and  after  the  commencement  of  this  Act,  in  so  far  as  respects  England. 
Power  of  46.  A  prison  authority  may  borrow  any  moneys  authorised  to  be 

borrow"  borrowed  by  tnem  under  this  Act  as  one  loan  or  as  several  loans  in 
on  rate.  manner  provided  by  the  Local  Loans  Act,  1875,  on  the  security  of  anj 
38  &  39  Vict  rate  or  prop^y  wbich  would,  if  this  Act  had  not  passed,  have  been 
o.  83.  applicable  to  the  maintenance  of  the  prisons  within  the  jurisdiction  of 

such  authority,  and  such  prison  authority  may  levy  such  rate  or  apply 
such  property  in  the  same  manner  in  all  respects  as  if  this  Act  had  not 
passed. 

The  period  for  the  discharge  of  a  loan  under  this  Act  shall  he  deemed 
to  begin  at  the  date  of  the  first  advance  of  money  made  on  account  of  any 
such  loan  or  loans. 

Power  of  47.  The  Public  Works  Loan  Commissioners  may  advance  to  any  prison 

Public  Works  authority,  on  the  security  of  such  rate  or  property  as  aforesaid,  any 
stone  to  lend*"  mone78  authorised  to  be  borrowed  by  the  prison  authority  for  the  purposes 
of  this  Act. 

The  Public  Works  Loan  Commissioners  shall  take,  in  respect  of  any 
loan  advanced  by  them  under  this  Act,  in  preference  to  any  other 
securities,  all  or  such  one  or  more  of  the  securities  issuable  under  the 

88  &<f  83  ^j0ca^  Loans  Act,  1875,  as  they  may  prefer ;  and  for  the  purposes  of  any 
loan  so  made,  and  so  far  as  relates  to  the  securities  taken  and  to  the 

38  &  39  Vict,  recovery  of  the  moneys  due  on  such  securities,  the  Local  Loans  Act,  1875. 

c.  58.  shall  be  deemed  to  be  substituted  for  the  Public  Works  Loans  Act,  1875. 

Legal  estate       48.  The  legal  estate  in  every  prison  to  which  this  Act  applies,  and  in 

in  prison.  the  site  and  land  belonging  thereto,  and  in  the  furniture  and  effects,  shall 
on  and  after  the  commencement  of  this  Act,  be  deemed  to  be  vested 
in  the  Prison  Commissioners  and  not  in  the  Secretary  of  State,  but 
shall  from  time  to  time  be  disposed  of  by  such  commissioners  in 
such  mode  as  the  Secretary  of  State,  with  the  consent  of  the  Treasury, 
may  direct. 

Appropriation  49.  Town  halls,  court-houses,  or  other  rooms  situate  within  the  curti- 
of  con^.tQate  lage  of  a  prison,  or  forming  part  of  a  prison  as  denned  by  this  Act,  and 
within  the*1*  *  wn^cn  town  halls,  court-houses,  or  other  rooms  are  used  for  the  holding 
precincts  of  a  assizes  or  petty  sessions,  or  for  purposes  other  than  those  connected  with 
prison.  the  management  of  a  prison,  shall  not  be  transferred  to  or  vested  in  the 

Secretary  of  State  under  this  Act,  but  it  shall  be  lawful  for  the  Secretarj 
of  State,  with  the  consent  of  the  Treasury,  if  he  thinks  it  desirable,  to 
purchase  such  town  halls,  court-houses,  or  other  rooms  so  situate  si 
8  &  9  Vict.  c.  aforesaid  from  the  local  authority  to  whom  the  same  belong,  and  for  the 
18.  purposes  of  such  purchase  the  Lands  Clauses  Consolidation  Acts,  1845. 

28  &  24  Vict.  I860,  and  1869  shall  be  incorporated  with  this  section,  and  in  the 
82*^88  Vict  const,ruct^on  °*  *be  sa*d  incorporated  Acts  this  Act  shall  be  deemed  t« 
c.18. 
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be  the  special  Act,  and  the  Secretary  of  State  shall  be  deemed  to  be  the  40  A  41  Vic*, 
promoter  of  the  undertaking.  a  21. 

50.  Any  buildings  which  being  in  the  nature  of  national  monuments  pr^^m^e» 
are  as  to  certain  portions  thereof  used  as  prisons  shall,  as  to  the  portions  1877. 
so  used  during  such  time  as  they  are  used  by  the  Secretary  of  State,  be  — 
maintained  in  such  manner  as  to  prevent  their  being  defaced  or  injured  in  Protection  of 
their  character  of  national  monuments.  P™°™  j* the 

51.  Any  rule  made  by  a  Secretary  of  State,  in  pursuance  of  this  Act,  nation*! 
may  be  proved  in  manner  in  which  regulations  made  under  the  authority  monuments, 
of  one  of  Her  Majesty's  Principal  Secretaries  of  State  are  capable  of  Rules  of 
being  proved  in  pursuance  of  the  Documentary  Evidence  Act,  1868,  Secretary  of 
and  all  enactments  inconsistent  with  this  Act  are  hereby  repealed :  ^J?^  * J *jn 
Provided  always,  that  all  rules  and  regulations  made  under  or  in  consistent^n- 
pursuance  of  this  Act  shall  be  forthwith  laid  in  a  complete  form,  actmente. 
after  the  same  shall  have  been  settled  and  approved  by  such  Secretary  31  *  32  Vict, 
of  State,  before  both  Houses  of  Parliament,  if  Parliament  be  sitting,  °4  87- 

or,  if  not,  then  within  three  weeks  after  the  beginning  of  the  next 
ensuing  session  of  Parliament;  and  if  any  such  rules  or  regulations 
shall  be  disapproved  by  either  House  of  Parliament  within  forty  days 
after  the  same  shall  have  been  so  laid  before  Parliament,  such  rules 
or  regulations,  or  such  parts  thereof  as  shall  be  so  disapproved  of,  shall 
be  void  and  of  no  effect :  Provided  also,  that  no  such  rules  or  regulations 
shall  come  into  force  or  operation  until  the  same  shall  have  been  so  laid 
before  Parliament  for  forty  days. 

52.  Nothing  in  this  Act  contained  shall  affect  the  powers  or  jurisdiction  Saving  clause 
of  a  prison  authority  in  relation  to  any  reformatory  school  or  to  any  J*  *°  r^onn»- 
industrial  school  under  the  Reformatory  Schools  Act,  1866,  and  the  d^Srial 
Industrial  Schools  Act,  1866,  or  either  of  such  Acts,  or  any  Act  amending  schools. 

the  said  Acts,  or  either  of  them .  29  &  80  Vict. 

53.  Nothing  in  this  Act  contained  shall  entitle  any  existing  officer  of  a  Sk1^  «n  ™  t 
prison  to  any  superannuation  or  other  allowance,  the  conditions  of  whose  0  u£     °  " 
office  would  not  have  entitled  him  to  superannuation  or  other  allowance  *  .  . 
under  the  Prison  Act,  1865.  „^ndZ. 

54.  The  chancellor,  masters,  and  scholars  of  the  University  of  Oxford  28  &  29  Vict, 
shall,  in  consideration  of  their  being  relieved  from  their  obligation  under  o.  126. 

the  Oxford  Police  Act  of  1868  to  contribute  to  gaol  expenses  pay  to  the  Commutation 
mayor,  aldermen,  and  citizens  of  the  city  of  Oxford,  on  or  before  the  first  °*  payment  by 
day  of  April  one  thousand  eight  hundred  and  seventy-eight,  the  sum  of  QrforTto^the 
four  hundred  pounds ;  and  the  said  chancellor,  masters,  and  scholars  shall,  c;ty  0f  Oxford, 
from  that  date,  be  discharged  from  all  liability  under  the  said  Act  in  31  &  82  Vict, 
respect  of  gaol  expenses.  °« Mx» 

Arrangement  and  Arbitration. 

55.  The  Secretary  of  State  on  the  one  hand  (with  the  assent  of  the  Power  for 
Treasury  so  far  as  any  public  moneys  are  concerned),  and  a  prison  |^*tal7 of 
authority  on  the  other  may,  with  a  view  to  carry  into  effect  the  purposes  prfgon^uthor- 
of  this  Act,  compromise  any  matter,  or  settle  any  difference,  or  refer  to  ity  to  compro- 
arbitration  any  matter  or  difference.  mise  and  refer 

A  reference  to  arbitration  under  this  Act  shall  be  to  a  single  arbitrator,  *°  arbitration, 
and  the  provisions  of  the  Common  Law  Procedure  Act,  1854,  shall  apply  *7j2618  Viot* 
accordingly.  c* 

Definitions. 

56.  The  expression  "furniture  and  effects  belonging  to  a  prison "  iJSSkuS 
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40  &  41  Vior.  includes  all  furniture,   beds,    bedding,  clothe* 
a  21.      machinery,  and  stores,  except  goods  manufactured 
PrUonTAct   m  8*°re  *or  ^e  PurP08es  °f  suc^  manufacture, 
"1877.  ° '  registers,  an<*  documents  whatsoever  relating  to 

 "      prisoners  therein,  also  all  articles  whatsoever,  whel 

effects  belong-  kind  as  those  previously  described,  belonging  1 
in?t0*  of  this  Act  to  the  prison  authority  of  any  prison  fc 
prison.  prison. 

Definition  of       57.  A  "  prisoner"  for  the  purposes  of  this  1 
"Pri£0£er"    committed  to  prison  on  remand  or  for  trial,  safe 
maintenance    or  ot,nerwise>  an(*  "the  maintenance  of  a  prison 
of  a  prisoner."  necessary  expenses  incurred  in  respect  of  a  priso 
custody,  safe  conduct,  and  removal  from  one  p] 
another,  or  otherwise,  from  the  period  of  his  con 
his  death  or  discharge  from  prison,  as  would  if  t 
have  been  payable  by  a  prison  authority ;  with  th 
in  this  Act  shall  exempt  a  prisoner  from  payment  < 
in  respect  of  his  conveyance  to  prison  or  otherwise 
been  liable  to  pay  if  this  Act  had  not  passed. 

For  the  purposes  of  this  Act,  sufficient  a< 
prisoners  belonging  to  a  prison  authority  shall, 
ascertained,  be  deemed  to  be  the  average  daily 
maintained  at  the  expense  of  such  authority,  whet! 
in  a  prison  belonging  to  some  other  prison  autl 
years  immediately  preceding  the  first  day  of  Janu 
hundred  and  seventy-seven. 
"Oellaocom-      "Cell  accommodation  for  a  prisoner"  means 
TO^ner"  *** *  conn*iementi  °f  sucn  prisoner  certified  in  pursuan< 
28  &  29  Vict.  1865." 

0. 126.  58.  In  the  construction  of  this  Act,  unless  the 

Definition  of  sistent  in  the  context, — 

44 county " and  "County"  means  a  county  at  large,  inclusive 
"  riding."  or  partg  0f  a  county  having  a  separate  court  c 

"Biding"  means  any  riding,  division,  or  par 

a  separate  court  of  quarter  sessions. 
The  City  of  London  shall  be  deemed  to  be  a 
belonging  to  the  City  of  London  to  be  situate  wi 
city. 

Save  as  aforesaid,  all  counties  of  cities,  counl 
and  franchises  of  counties,  shall  be  considered  8 
county  by  which  they  are  surrounded,  or  if  pai 
or  more  counties,  then  as  forming  part  of  that  c 
have  the  longest  common  boundary. 
Definition  of       59.  "  Borough  "  means  a  place  which  is  for 
to  the  Act  of  the  session  of  the  fifth  and  sixth  yet 
William  the  Fourth  (chapter  seventy-six),  "  to  pre 
of  municipal  corporations  in  England  and  Wales," 
of  a  city  or  county  of  a  town. 
Definition  of       60.  "  Prison,"  in  addition  to  the  meaning  atta< 
"  prison."       Act,  1865,  includes  any  land  or  building  brougl 
28  &  29  Vict  Drou8^*  before  the  commencement  of  this  Act  by 
c.  1 26.  ^e  PurPose  °f  enlarging  or  altering  any  pria 

appurtenances  of  any  prison  ;  subject  to  this  provi 
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of  State  is  of  opinion  that  any  portion  of  the  lands  so  bought  or  40  A  41  Vicr. 
contracted  to  be  bought,  whether  included  or  not  within  the  walls  of  the      °-  21- 
prison,  was  not  at  the  time  of  the  passing  of  this  Act  necessary  for  the  j^ct 
then  subsisting  purposes  of  such  prison,  he  shall  either  direct  that  such  1877. 
portion  shall  be  reconveyed  to  the  prison  authority,  or  retain  such 
portion,  or  any  part  of  such  portion,  on  payment  out  of  moneys  provided 
by  Parliament  of  such  sum  as  may  be  agreed  upon,  or,  in  the  event 
of  difference,  may  be  determined  by  arbitration  in  manner  provided 
by  this  Act,  on  the  transfer  of  any  such  prison  to  him,  and  the  vesting 
thereof  in  him  as  by  this  Act  provided. 

61.  In  this  Act  the  expressions  "prison  authorities,"  "justices  in  Definition  of 
sessions  assembled,'*  and  %i  visiting  justices "  shall  respectively  have  "  prison 
the  same  meaning  in  relation  to  any  prison  as  they  have  in  "  The  Prison  authorities," 
Act,  1805,"  and  expressions  defined  in  that  Act  have  the  same  meaning  ^J^*,^ 
also  in  this  Act.  sembled  " 

"visiting 
justices." 

COMPANIES  ACT,  1877. 
40  &  41  Viot.  gap.  26. 

An  Act  to  amend  the  Companies  Acts  of  1862  and  1867. — [23rd  July, 

1877.] 

6.  And  whereas  it  is  expedient  to  make  provision  for  the  reception  as  Reception  of 
legal  evidence  of  cert  ificates  of  incorporation  other  than  the  original  certified  copies 
certificates,  and  of  certified  copies  of  or  extracts  from  any  documents  filed  of  documents 
and  registered  under  the  Companies  Acts,  1862  to  1877 :  Be  it  enacted, 
that  any  certificate  of  the  incorporation  of  any  company  given  by  the  25  &  26  Vict, 
registrar  or  by  any  assistant  registrar  for  the  time  being  shall  be  received  c  89. 
in  evidence  as  if  it  were  the  original  certificate ;  and  any  copy  of  or  80  &  31  Vict- 
extract  from  any  of  the  documents  or  part  of  the  documents  kept  and  Jq1^1^  yict 
registered  at  any  of  the  offices   for  the   registration  of  joint-stock  ^  26. 
companies  in  England,  Scotland,  or  Ireland  if  duly  certified  to  be  a  true 
copy  under  the  hand  of  the  registrar  or  one  of  the  assistant  registrars  for 
the  time  being,  and  whom  it  shall  not  be  necessary  to  prove  to  be 
the  registrar  or  assistant  registrar,  shall,  in  all  legal  proceedings,  civil 
or  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidence  as  of 
equal  validity  with  the  original  document. 


WINTEE  ASSIZES  ACT,  1877. 

40  &  41  Viot.  cap.  46. 

An  Act  to  extend  the  provisions  of  the  Winter  Assizes  Act,  1876. — 
10th  August,  1877.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
ss  follows : 
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40*  41  Vict.     l.  The  Winter  Assizes  Act,  1876,  shall  take  effect  as  if,  wherever 

°- 21-      in  that  Act  the  month  of  November  is  mentioned,  there  were  added  the 

WinterAssizeg  months  of  September  and  October. 

Act,  1877.      2.  This  Act  may  be  cited  as  "  The  Winter  Assizes  Act,  1877  "  ;  and  the 

  Winter  Assizes  Act,  1876,  and  this  Act  may  be  cited  together  as  "  The 

i??n*!T\ot  Winter  Assizes  Act,  1876  and  1877." 
89  &  40  Vict. 

o.  57. 
Short  Title 


ABDUCTION. 

Abduction—  Girl  under  sixteen — 24  25  Vict.  \ 
c.  100,  55. — It  is  no  defence  to  an  indict- 
ment for  unlawfully  taking  an  unmarried 
girl  under  the  age  of  sixteen  years  out  of 
the  possession,  and  against  the  will  of  her 
father,  &c,  contrary  to  the  24  &  25  Vict, 
c.  100,  8.  55,  that  the  defendant  bond  fide 
and  reasonably  believed  that  the  girl  was 
older  than  sixteen.  Brett,  J.,  dissentiente. 
Reg.  v.  Prince.    Cr.Ap.C.  138. 

Abduction— 24  £25  Vict.  c.  100,  *.  55— Evi- 
dence— Custody  or  care  of  father  or  master.  I 
— Where  a  servant  girl  under  sixteen  years 
of  age  had  permission  from  her  master  to 
go  and  see  her  parents  from  Sunday  to1 
Monday  night,  and  went  to  see  them  on 
the  Sunday  for  a  few  hours  only,  and  then 
told  them  (by  previous  arrangement  with 
the  prisoner)  that  she  was  going  back  to 
her  employment,  instead  of  which  she 
remained  with  the  prisoner  all  night,  and, 
did  not  return  to  her  master's  employment 
until  some  days  afterwards.  Held,  upon 
the  above  facts  that  the  girl  was  under  the 
lawful  charge  of  her  master,  and  not  of 
her  father,  at  the  time  of  the  alleged  offence ; 
and  Held,  also,  that  these  facts  would  not 
warrant  a  conviction  for  abduction  under 
the  above  statute.    Reg.  v.  Miller.  Lush, 

'  J.  179. 

ACCESSORY. 

Accessories  after  the  fact — Indicted  with  prin- , 
cipal  —  Murder  —  Manslaughter.  —  Four] 
prisoners  were  indicted  together  for  murder,  I 
and  the  indictment  went  on  to  charge  two 
other  prisoners  with  having,  well  knowing 
the  other  four  to  have  committed  the  said 
murder,  afterwards  feloniously  received  and 
harboured  them.  On  the  trial  the  prisoners 
charged  with  murder  were  found  guilty  o< 
manslaughter  only,  and  the  other  two 
guilty  of  having  been  accessories  after  the 
fact  to  manslaughter.  Held,  on  motion  in 
arrest  of  judgment,  that  the  other  two  were 
properly  found  guilty  upon  this  indictment 
as  accessories  after  the  fact  to  manslaughter. 
Reg.  v.  Richards  and  another.  Cr.Ap.Ct. 
611. 


ADMINISTRATION. 

Administration — Noxious  thing. — Prisoner  was 
indicted  for  wilfully  and  maliciously  ad- 
ministering to  one  A.  B. "  a  certain  destruc- 
tive and  noxious  thing,  to  wit,  cantharides," 
with  intent,  &c.  To  constitute  this  offence, 
the  thing  administered  must  be  noxious  in 
itself  and  not  merely  when  taken  in  excess, 
and  that,  although  it  may  have  been 
adniinistered  with  intent  to  injure  or  annoy. 
Reg.  v.  Hennah.   Cockburn,  C.J.  547. 

APPEAL. 

1.  Appeal  in  criminal  cases — Proceedings  on 
Crown  side  of  Queen's  Bench  Division  — 
Order  for  costs  on  a  criminal  information — 
Judicature  Act,  1878  (86  87  Vict.  c.  66), 
ss.  19,  47;  Judicature  Act,  1875  (88  (r  39 
Vict.  c.  77),  s.  19,  Order  LX1I.;6  (r  7  Vict, 
c.  96,  s.  8.—  The  Judicature  Acta  of  1878 
and  1875  have  not  changed  the  practice  and 
procedure  in  criininal  cases ;  there  is  there- 
fore no  appeal  in  such  cases  unless  there  is 
error  of  law  upon  the  record,  or  unless  a 
point  has  been  reserved  for  the  considera- 
tion of  the  Court  of  Crown  Cases  Reserved. 
An  order  for  costs  made  on  the  trial  of  a 
criminal  information  is  a  procedure  in  a 
criminal  cause,  and  therefore  such  an  order 
made  on  the  Crown  side  of  the  Queen's 
Bench  Division  cannot  be  the  subject  of  an 
appeal.  Reg.  v.  Steel  and  others.  Ct.  of  Ap. 
854. 

1 2.  Court  of  Appeal — Jurisdiction  —  Right  of 
appeal  in  criminal  cases — 86  jr  37  Vict.  c.  66 
(Judicature  Act,  1878),  *.  47—38  j-  89  Vict 
c.  77  (Judicature  Acty  1875),  *.  19  —  First 
schedule,  Order  LX1L — An  application  to 
the  Court  of  Queen's  Bench  for  a  certiorari 
to  bring  up  a  conviction  to  be  quashed,  on 
the  ground  of  want  of  jurisdiction  in  the 
convicting  justice,  is  a  "  criminal  cause  or 
matter"  within  the  meaning  of  the  above 
sections  of  the  Judicature  Acts  of  1873  and 
1875,  and  there  is,  consequently,  no  appeal 
from  the  decision  of  the  Queen's  Bench 
Division.  Reg.  v.  Fletcher.  Ct.of  App. 
358. 
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AKSON. 

Arson— 24  £  25  Vict.  c.  97,  *. 42— Consequence 
of  a  larceny — Burning  a  vessel — Natural 
result  of  a  Jelonious  act. — Where  a  sailor  on 
board  a  ship  entered  a  part  of  the  vessel 
where  spirits  were  kept,  for  the  purpose  of 
stealing  rum,  and,  while  tapping  a  cask  of 
mm,  a  lighted  match,  held  by  him,  came  in 
contact  with  the  spirits  which  were  flowing 
from  the  cask  tapped  by  him,  and  a  confla- 
gration ensued,  which  destroyed  the  vessel ; 
It  was  held  per  curiam  (Keogh,  J.,  dissen- 
tiente),  that  a  conviction  for  arson  of  the 
ship  could  not  be  upheld.  Reg.  v.  Faulkner. 
Cr.Cas.Res.Ir.  550. 

ASSAULT. 

Assault — Inflicting  actual  bodily  harm — Com- 
municating a  contagious  disease. — B.,  know- 
ing that  he  had  gonorrhoea,  had  con- 
nection with  a  girl  without  informing 
her  of  the  fact,  by  means  of  which  the 
disease  was  communicated  to  her.  An 
indictment  for  inflicting  actual  bodily  harm 
will  be  sustained  by  this  evidence,  affirming 
the  decision  of  Willes,  J.  in  Reg.  v.  Bennett 
(4  Fob.  &  Fin,  1105).  Reg.  v.  Sinclair. 
Shee,  J.,  28. 

Assault — Peace  officer— Execution  of  office — 
Warrant — Trespass  in  search  of  name — Illegal 
arrest. — A  warrant  for  neglecting  to  appear 
to  a  summons  for  trespass  in  search  of 
coneys,  under  1  &  2  Will.  4,  c.  82,  s.  30, 
was  issued  against  the  appellant,  directed  to 
all  the  peace  officers  in  the  county.  The 
respondent,  a  peace  officer  in  the  county, 
met  the  appellant  and  said  he  apprehended 
him  under  this  warrant,  but  the  warrant 
was  not  in  his  possession  at  the  time,  The 
appellant  resisted,  and  having  severely 
injured  the  respondent,  escaped,  but  after- 
wards surrendered  himself.  The  justices 
fined  him  10s.  for  tne  trespass,  and  sen- 
tenced him  to  six  months'  hard  labour  for 
assaulting  the  respondent  in  the  execution 
of  his  office.  Held,  upon  a  case  stated,  that 
the  arrest  under  the  circumstances  would 
not  have  been  in  the  execution  of  the 
respondent's  office,  and  that  the  conviction 
for  assault  must  be  quashed  CM  v.  Cabe. 
App.Ct.  202. 

ATTEMPT. 

Misdemeanor  —  Attempt  to  commit  —  Indict- 
ment.— A  count  in  an  indictment  charged 
that  the  prisoner  unlawfully,  wickedly,  and 
indecently  did  write  and  send  to  H.  a  letter, 


with  intent  thereby  to  move  and  incite  E 
to  attempt  and  endeavour,  feloniously  and 
wickedly  to  commit  an  unnatural  offence, 
and  by  the  means  aforesaid  did  unlawfully 
attempt  and  endeavour  to  incite  H.  to 
attempt  to  commit  the  crime  aforesaid: 
Held,  that  the  count  charged  an  indictable 
misdemeanor.  The  evidence  was,  that  H. 
was  a  boy  at  school,  and  that  he  had 
received  two  other  letters  from  the  prisoner, 
which  he  read,  but  that  when  he  receired 
the  one  mentioned  in  the  above  count  he 
did  not  read  it,  nor  was  he  in  any  waj 
aware  of  its  contents,  but  handed  it  orer 
to  the  school  authorities  :  Held,  that  the 
sending  the  letter  proved  the  attempt  to 
incite,  although  it  might  be  doubtful 
whether  it  could  be  said  to  amount  to  incit- 
ing or  soliciting,  inasmuch  as  H.  was  not 
aware  of  its  contents.  Reg.  v.  Romford. 
Cr.Ap.Ct.  9. 

BAILEE. 
Larceny  by.    187,  349. 

BANKRUPTCY. 
(See  Debtors  Act.) 

BALLOT  ACTS. 

Ballot  Act  (35  j-  36  Vict.  c.  33) — Prostatic* 
under  sect.  3  -  Opening  seated  packets  of 
ballot  jxipers,  counterfoils,  £cm — In  the  ca§e 
of  a  municipal  election,  a  County  Court 
having  jurisdiction  in  the  borough  has  power, 
under  35  &  86  Vict.  c.  33,  rules  41,  64,  to 
make  an  order  directing  the  town  clerk  to 
produce  and  show  for  inspection  the  rejected 
oallot  papers,  the  markea  counterfoils  of  the 
ballot  papers,  and  the  counted  ballot  papas 
relating  to  the  election,  at  any  time  or 
times  in  any  court,  when  required  nude* 
summons  or  subpoena,  as  evidence  in  a 
prosecution  for  an  offence  created  by  the 
Ballot  Act.  A  town  clerk,  under  such  as 
order,  attended  with  the  documents  before 
the  magistrates  by  whom  the  charge  waa 
investigated,  and  also  before  the  grand  jury 
when  the  seals  were  broken  and  the  docu- 
ments inspected,  on  each  occasion  the 
packets  being  sealed  up  again.  At  the 
trial  it  was  proposed  again  to  open  the 
packets,  for  the  purpose  of  giving  the 
contents  in  evidence,  when  it  was  objected 
that  this  could  not  be  done,  and  that  the 
County  Court  had  no  power  to  make  the 
order.  Held  that  the  objection  was  un- 
tenable. Reg.  v.  Beardsall.  Cr.Ap.Ct 
194. 
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BIGAMY 

Bigamy — Validity  of  Jirst  marriage — Cere- 
mony performed  in  a  private  house. — While 
the  parish  church  was  under  repair,  divine 
service  had  been  several  times  performed 
by  a  clerk  in  holy  orders  in  a  chamber  at  a 
private  hall,  and  the  marriage  of  the 
prisoner  with  his  wife  was  solemnized  there. 
.There  was  no  evidence  that  the  chamber  at 
the  hall  was  licensed  for  the  performance 
of  divine  service  or  for  marriages.  Held 
that  there  was  evidence  from  which  the 
court  and  jury  might  properly  infer  that  it 
was  properly  licensed,  lieg.  v.  CressweU. 
Cr.Ap.Ct.  126. 

Bigamy — Scotch  marriage — Evidence. — In  an 
indictment  for  bigamy  everything  relating 
to  the  first  marriage  must  be  proved  strictly, 
and  evidence  of  a  marriage  in  Scotland  by 
a  Roman  Catholic  priest,  who  has  previously 
performed  similar  ceremonies  there,  will  not 
suffice  without  due  proof  of  what  the  law 
as  to  such  marriage  is,  although  the 
prisoner  may  have  admitted  that  he  was,  in 
fact,  married  in  Scotland.  Reg.  v.  Newton 
2  Mod.  &  Rob.)  over-ruled.  Reg.  v. 
Savage.    Lush,  J.  178. 

Bigamy — Bond  fide  belief  of  death — Absence 
for  less  than  seven  years — 24  &  25  Vict.  c. 
100,  s.  57. — To  an  indictment  for  bigamy  it  ( 
is  a  good  defence  that,  at  the  time  of  the 
bigamous  marriage,  the  prisoner  had  a 
reasonable  and  bond  fide  belief  that  her 
husband  was  dead,  although  seven  years 
had  not  elapsed  since  she  last  heard  of  him. 
Reg.  v.  Moore.    Denman,  J.  544. 

CARRIER. 
Liability  for  thefts  by  servants.   88,  131, 

COINING. 

Feloniously  uttering  counterfeit  coin  aftet 
previous  conviction — Guilty  of  subsequent 
offences,  but  not  of  the  previous  conviction— 
24  25  Vict,  c  99,  ss.  12,  37.— TV 
prisoner  was  indicted  under  24  &  25  Vict, 
c.  99,  s.  12,  for  the  felony  of  unlawfully 
uttering  counterfeit  coin,  after  a  previous 
conviction  for  unlawfully  uttering  counter- 
feit coin.  In  the  first  instance  he  was 
arraigned  pursuant  to  sect.  36  upon  thati 
part  of  the  indictment  which  related  to  the 
subsequent  uttering,  and  found  guilty ;  and 
then  upon  the  previous  conviction  and 
found  not  guilty.  Held,  that  he  was  not 
guilty  of  the  compound  offence  which  con- 
stitutes the  felony,  and  could  not  be  cou-  J 


victed  of  the  subsequent  misdemeanour 
upon  this  indictment.  Reg.  v.  Thomas. 
Cr.Ap.Ct.  52. 

COMPOUNDING  FELONY. 

Compounding  a  felony  —  Past  debt — Present 
advance  to  enable  the  forger  to  take  up  forged 
bill — Sale  by  holder  of  a  bill  of  sale — Subse- 
quent bankruptcy  of  debtor. — A.  gave  B.  a 
bill  of  sale  over  aU  his  property  as  security 
for  a  past  debt  of  100/.,  and  also  for  a  sum 
of  100/.  advanced  at  the  time  of  the  execu- 
tion of  the  bill  of  sale  to  enable  A.  to  meet 
a  bill  to  which  he  had  forged  B.'s  name. 
Three  weeks  afterwards  B.  took  possession 
under  his  bill  of  sale  and  sold  the  property, 
and  in  the  following  month  A.  was  adju- 
dicated a  bankrupt,  the  alleged  act  of  bank- 
ruptcy being  the  giving  of  the  bill  of  sale. 
The  trustee  applied  for  a  declaration  that 
the  bill  of  sale  was  void,  and  for  an  order 
that  the  proceeds  of  the  sale  should  be  paid 
to  him.  Held  (reversing  the  decision  of 
Bacon,  C.J.),  that  the  advance  of  the  money 
to  take  up  the  forged  bill  did  not  amount 
to  compounding  a  felony,  and  that  even 
assuming  the  transaction  to  have  been  a 
legal  misdemeanour  A.  was  a  party  to  it 
and  could  not,  if  he  had  remained  solvent, 
have  recovered  the  proceeds  of  sale  from 
B.,  and  that  inasmuch  as  the  transaction 
was  not  an  offence  against  the  bankrupt 
law,  the  trustees  in  A.'s  bankruptcy  had  no 
better  right  to  the  proceeds,  which  B.  was 
therefore  entitled  to  retain.  Qwcere,  whether 
B.  would  have  been  able  to  recover  the 
money  advanced  to  enable  A.  to  take  up 
the  forged  bill,  if  he  were  in  the  position  of 
a  claimant.  Ex  parte  Butt.  Ct.  of  App. 
374. 

CONSPIRACY. 

Conspiracy — Criminal  Law  Amendment  Act, 
1871 — Uonsjriracy  to  force  workmen  to  quit 
employment,  and  employer  to  alter  mode  of 
carrying  on  business. — On  an  indictment  for 
conspiracy  to  molest  and  obstruct  workmen 
with  a  view  to  coerce  them  to  quit  their 
employment,  and  to  molest  and  obstruct 
employers  with  a  view  to  coerce  them  to 
alter  their  mode  of  business,  the  evidence 
being  that  the  defendants  had  continually 
watched  and  walked  up  and  down  before 
the  prosecutors'  premises,  and  had  accosted 
their  workmen,  inviting  them  to  quit  their 
employment  and  promising  them  money  if 
they  did  so,  and  threatening  if  they  refused 
they  would  be  known  as  44  black  sheep," 
and  would  not  be  able  to  get  employment 
elsewhere.    Held,  that  the  question  was 
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whether  the  watching  and  besetting  was 
carried  on  in  such  a  manner,  and  to  such 
an  extent,  that  it  would  operate  on  the  will 
by  giving  rise  to  apprehension  or  annoy- 
ance, and  that  if  the  watching  and  beset- 
ting had  been  done,  with  the  intention  to 
coerce,  the  defendants  ought  to  be  found 
gulty.^  Reg.  v.  Hibbert  and  others,  Cleasby, 

Conspiracy  —  Employer  and  Workmen  Act, 
1875 — Picketing  is  an  offence  within  this 
statute.  Reg.  v.  Bauld  and  Others.  Huddle- 
stone,  B.  282. 

Conspiracy  —  Indictment  —  Intent  to  deceive 
persons  buying  shares  in  a  company — Rules 
of  Stock  Exchange  —  Error.—  The  defen- 
dants were  indicted  for  a  criminal  con- 
spiracy and  found  guilty  on  the  first  two 
counts  of  the  indictment.  The  second 
count  alleged  that  the  defendants,  who 
were  directors,  &c,  of  a  new  company,  had 
conspired  to  deceive  the  members  of  the 
committee  of  the  Stock  Exchange,  and  to 
induce  them,  contrary  to  the  intent  of 
certain  of  their  rules,  to  order  a  quotation 
of  the  shares  of  the  company  in  the  official 
list  of  the  Stock  Exchange,  and  "  thereby 
to  persuade  divers  liege  subjects,  who  should 
thereafter  buy  and  sell  the  shares  of  the  said 
company,  to  believe  that  the  said  company 
was  duly  formed,  and  had  complied  with 
the  said  rules,  so  as  to  entitle  the  company 
to  have  their  shares  quoted  in  the  official 
list  of  the  Stock  Exchange."  The  defen- 
dants assigned  error.  Held  (affirming  the 
decision  of'  the  Queen's  Bench  Division 
below),  that  the  second  count  contained 
averments  which,  if  taken  to  be  proved  in 
a  sense  adverse  to  the  defendants,  suffi- 
ciently supported  the  charge  of  criminal 
conspiracy.  Reg.  y.  AspinaU  and  Others. 
Ct.ofApp.  563. 

COUNSEL 
For  prisoner,  duty  of.  171. 

CRIMINAL  INFORMATION. 

Criminal  information — Costs  sustained  by  de- 
tendant*—§  7  Vict.  c.  96,  *.  8.— By  6  &  7 
Vict.  c.  96,  s.  8,  a  defendant  who  obtains 
judgment  in  the  case  of  an  information  for 
the  publication  of  a  defamatory  libel  is 
entitled  to  recover  from  the  prosecutor 
costs  incurred  by  "  reason  of  such  infor- 
mation." Held  (per  Mellor  and  Lush,  JJ., 
and  Blackburn,  J.,  dubitante),  that  the 
defendant  was  entitled  under  the  above 
section  to  recover  the  costs  of  showing; 


cause  against  the  rale  for  the  filing  of  tht 
information.    Reg.  v.  Cavendish  (12  Ir.  L 
Rep.  230)  not  followed.     Reg.  v.  StteL 
Q.B.  159. 
For  libel.  305,310. 

DEBTORS  ACT. 

Indictment — Amendment  after  verdict — Debton 
Act,  1869.— The  Debtors  Act,  1869  (32* 
33  Vict.  c.  62),  s.  11,  sub-s,  15,  enacts  that 
any  person  adjudged  bankrupt  shaD  be 
guilty  of  a  misdemeanor  if  within  four 
months  before  the  presentation  of  a  bank- 
ruptcy petition  against  him,  he  being  a 
trader,  pawns,  pledges,  or  disposes  of,  other- 
wise than  in  the  ordinary  way  of  his  trade, 
any  property  which  he  has  obtained  oa 
credit  and  has  not  paid  for,  unless  the  jar/ 
is  satisfied  that  he  had  no  intent  to  defraoi 
An  indictment  stated  that  heretofore  and 
before  the  committing  of  the  offence  next 
hereinafter  mentioned,  to  wit,  on,  &c,  A. 
and  B.  were  adjudicated  bankrupts,  and 
that  the  said  A.  and  B.  afterwards,  with 
intent  to  defraud  their  creditors,  unlawfully, 
within  four  months  next  before  the  presen- 
tation of  a  bankruptcy  petition  against 
them,  they  being  traders,  did  pawn,  pledge, 
and  dispose  of,  otherwise  than  in  the 
ordinary  way  of  their  trade,  certain 
property  which  they  had  obtained  upon 
credit,  and  had  not  paid  for:  Held,  oa 
objection  after  verdict,  that  the  indictment 
did  not  show  substantially  an  offence  under 
the  above  enactment  (Mellor,  J.  and 
Huddleston,  B.,  doubting),  and  that  aa 
amendment  could  not  then  be  made.  Bt$. 
v.  Oliver.   CU  of  App.  588. 

Debtors  Act,  1869,  *.  11,  sub-sects.  13,  14,  a*Z 
15 — Obtaining  and  pledging  goods  "  otkenrir 
than  in  the  icay  of  business  " — Prosecutkm  •/ 
bankrupt. — H.  and  D.,  merchants,  were 
adjudicated  bankrupts  in  February  187.V 
The  firm  had  been  in  an  insolvent  state  from 
1874.  During  the  four  months  prerionsto 
the  presentation  of  the  petition  the  bank- 
rupts had  purchased  goods  and  shipped  that 
to  Australia,  on  which  goods  they  had 
immediately  raised  money  by  pledging  th« 
bills  of  lading.  The  goods  had  never  bees 
paid  for,  and  H.,  on  his  examination,  vat 
unable  to  give  any  account  of  what  he  b*3 
done  with  the  money  so  raised.  The  trc** 
reported  that  in  his  opinion  H.  had  bee* 
guilty  of  offences  under  sect.  11  of  tlx? 
Debtors  Act,  1869,  and  applied  to  the  court 
for  an  order  for  the  prosecution  of 
Held  (affirming  the  decision  of  Mr.  Regfertf 
Murray),  that,  although  there  was  abundant 
evidence  of  fraud  of  some  kind,  there  «* 
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no  evidence  that  the  property  had  been 
obtained  and  disposed  of  u  otherwise  than 
in  the  ordinary  course  of  business. "  There 
was,  therefore,  no  legal  offence  which  would 
justify  the  court  in  directing  a  prosecution 
under  the  sub-sects,  of  sect.  11.  The  mode 
in  which  the  money  raised  was  applied 
could  not  be  considered  for  the  present 
purpose.  Ex  parte  Brett.   Cr.Ap.Ct.  128. 

DEPOSITION. 
(See  Evidence.) 

EMBEZZLEMENT. 

Embezzlement— Clerk  or  servant— Debt  collector 
—24  Sr  25  Vict.  c.  96,  *.  68.— Prisoner,  who 
carried  on  business  as  an  accountant  and 
debt  collector  (there  was  no  evidence  to 
show  what  was  tne  nature  of  that  business), 
was  employed  by  the  prosecutors  to  collect 
certain  debts  specified  m  a  list  given  to  him 
and  to  pay  over  to  the  prosecutors  the 
amounts  received  as  soon  as  he  collected 
them.  The  time  and  mode  of  collecting  the 
debts  were  in  his  discretion,  and  he  was 
authorised  to  sue  for  them,  if  necessary,  but 
at  his  own  charge.  In  no  case  was  he  to 
receive  from  the  prosecutors  more  than 
5  per  cent,  on  the  amount  collected  by  him 
and  paid  over  to  the  prosecutors.  The  jury 
having  found,  on  the  facts,  that  the  prisoner 
was  employed  in  the  capacity  of  clerk  and 
convicted  him  of  embezzlement  of  certain 
sums  received  by  him  and  not  paid  over  to 
the  prosecutors :  Held,  that  the  finding  was 
wrong;  that  he  was  not  employed  as  a 
clerk,  and  that  the  conviction  could  not  be 
sustained.   Reg.  v.  Hall.    Cr.Ap.Ct.  49. 

Embezzlement — Servant  of  the  Croxcn — Police- 
man employed  to  receive  contributions  under 
Reformatory  and  Industrial  Schools  Acts  (24 
Sr  25  Vict.  c.  96,  s.  70 ;  29  A*  80  Ttct.  cc. 
117, 118.) — A.,  an  inspector  of  prisons,  duly 
authorised  to  receive  the  contributions  of 
parents  towards  the  maintenance  of  their 
children  committed  to  reformatory  and 
industrial  schools  under  29  &  30  Vict.  cc. 
117,  118,  and  instructed  to  pay  the  amount 
received  into  the  Bank  of  England,  to  the 
credit  of  the  Paymaster-General,  employed 
the  prisoner,  a  member  of  the  police  force 
of  the  borough  of  L.,  as  his  agent  in  taking 
proceedings  against  the  parents  of  such 
children  for  the  recovery  of  such  contribu- 
tions on  A.'s  behalf,  and  for  generally  carry- 
ing out  the  provisions  of  the  Reformatory 
and  Industrial  Schools  Act.  Under  this 
employment,  which  was  sanctioned  by  Her 


Maieoty's  Treasury,  the  prisoner  received 
and  misappropriated  moneys,  the  contribu- 
tions of  parents,  ordered  by  magistrates  to 
be  paid  for  the  maintenance  of  their  children 
in  the  schools :  Held,  that  the  prisoner  was, 
while  so  employed,  in  the  public  service  of 
Her  Majesty,  so  as  to  render  him  amenable 
to  indictment  for  embezzlement  under  24  & 
25  Vict.  c.  96,  s.  70.  Reg.  v.  Graham. 
Cr.Ap.Ct.  57. 

Embezzlement—Clerk  or  servant—Son  assisting 
parent— 2*  £  25  Vict.  c.  96,  *.  68.— A.  held 
certain  local  appointments,  and  amongst 
them  that  of  clerk  to  the  local  board  of  W., 
the  business  of  the  board  being  transacted 
at  his  office.  A.'s  son,  who  lived  with  him, 
assisted  him  in  his  office  and  in  conducting 
the  business  of  the  local  board.  There  was 
no  evidence  that  the  son  was  paid  any 
salary  by  his  father,  and  the  only  evidence 
was  that  he  in  fact  assisted  him  as  clerk  or 
servant,  or  assistant  in  his  office.  The  local 
board  had  occasion  to  raise  money  on 
mortgage  of  the  rates,  and  the  prisoner 
managed  the  business  of  the  loan  for  his 
father,  and  received  at  his  father's  office 
money  from  the  mortgagees,  and  should 
have  paid  it  into  the  bank.  In  two  instances, 
having  received  such  moneys,  he  embezzled 
them:  Held,  that  although  he  was  not 
employed  as  clerk  or  servant,  or  in  the 
capacity  of  clerk  or  servant  to  the  local 
board,  he  was  employed  in  the  capacity  of 
clerk  or  servant  to  his  father,  and  was 
properly  convicted  on  an  indictment  which 
charged  him  with  having  embezzled  the 
moneys  of  A.,  his  master.  Reg.  v.  Foulkes. 
Cr.Ap.Ct.  63. 

Embezzlement — Proceeds  of  cheque — For  or  on 
account  of  master — Indictment — 24  25 
Vict.  c.  76,  *.  68.— The  head  office  of  an 
insurance  company  was  at  L.,  and  there 
were  branch  offices  at  M.  and  G.  The 
local  managers  at  M.  and  G.,  having  moneys 
to  remit  to  the  head  office,  paid  them  into 
local  banks,  obtaining  cheques  for  the 
amount,  payable  to  the  order  of  the 
prisoner  (the  chief  manager,  at  the  head 
office),  and  forwarded  the  cheques  by  letter 
to  the  head  office.  It  was  the  prisoner's 
duty  to  open  the  letters  at  the  head  office, 
receive  the  remittances  and  hand  the  same 
over  to  the  cashier.  The  local  managers 
at  M.  and  G.  remitted  by  letter  two  such 
cheques  for  200/.  and  400/.  respectively  to 
the  head  office,  which  the  prisoner  duly 
received.  He  indorsed  the  cheques,  got 
them  discounted  by  friends  of  his  own,  in- 
stead of  handing  them  to  the  cashier  to  pay 
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into  the  company's  bank,  and  converted  the 
proceeds  to  his  own  use :  Held,  that  the 
prisoner  received  the  proceeds  for  and  on 
account  of  his  masters,  the  insurance  com- 
pany, and  that  he  was  properly  indicted  for 


embezzling 
Cr.Ap.Ct, 


their 
340. 


money.    Reg.  v.  Gale. 


EMPLOYER  AND  WORKMEN. 

(See  Conspiracy— Evidence.) 

EVIDENCE. 

Of  abduction.   138,  179. 
Of  being  an  accessory.  611. 
Of  administering  a  noxious  thing.  547. 
Of  arson.  550. 
Of  an  assault.   28,  202. 
Of  inciting  to  sodomy.  9. 
Of  bigamy.    126, 178,  544. 
Of  uttering  counterfeit  coin.  52. 
Of  compounding  a  felony.  374. 
Of  conspiracy.    82,  282,  563. 
Of  offence  under  Debtors  Act.  128. 
Of  embezzlement.   49,  57,  63,  340. 
Of  false  pretences.     1,  123,  162,  298,  318, 

386,  393,  583,  608,  617. 
Of  indecency.  116. 
Of  larceny.    17,  88,  131,  187,  328,  349,  384, 

398,  623. 
Of  larceny  by  partner.  17. 
Of  ownership  of  property.  623. 
Of  larceny  by  a  bailee.    187,  349. 
Of  larceny  by  a  broker.  828. 
Of  malice  in  malicious  injury.    121,  641. 
Of  manslaughter.    403,  68,  75,  111,  79. 
Of  perjury.  174. 
Of  rape.  109,388. 
Of  receiving.  275. 

EXTRADITION. 

Extradition—Treaty  between  England  and  the 
United  States — Other  offences — Effect  of  an 
aor cement  between  Governments  before  extra- 
dition— Executive  and  judicial  questions. — 
The  Extradition  Treaty  of  1842  between 
England  and  the  United  States  does  not 
provide  that  a  person  extradited  shall  not 
be  tried  for  an  offence  other  than  that  for 
which  he  is  extradited.  The  Statutes  of 
the  United  States  passed  in  1848  and  1869, 
in  relation  to  extradited  criminals,  do  not 
give  such  a  construction  to  the  treaty.  If 
the  English  Statute  of  1870  is  held  in 
England  to  give  such  a  construction  to  the 
Treaty  (which  may  be  doubted^,  yet  that 
statute  cannot  be  held  to  have  had  that  effect 
in  the  United  States.  Nor  can  that  statute 
be  held  to  have  been  such  a  modification  of 
the  treaty  of  1842,  that  the  failure  of  the 


Government  of  the  United  States  thereupon 
to  give  notice  of  the  abrogation  of  the 
treaty  can  be  held  to  have  been  an  aneoi 
by  that  Government  to  such  modification 
Nor  can  an  agreement  entered  into  between 
the  representatives  of  the  two  Government* 
in  any  case  before  the  extradition,  as  to  the 
offences  for  which  the  extradited  person* 
shall  be  tried,  have  the  effect  to  deprive  thr 
court  of  jurisdiction  to  try  him  tat  other 
offences.  The  effect  of  such  an  agreement 
is  a  question  for  the  executive,  and  not  for 
the  judicial  department,  of  the  Governmeat 
Reg.  v.  Lawrance.    Un.St.Ct.  361. 

Extradition— Exemption  of  English  subject  bj 
treaty  —  Extradition  Act,  1870  —  33  k  U 
Vict.  c.  52.— By  the  Extradition  Act,  187»\ 
8.  2,  "  where  an  arrangement  has  been  made 
with  any  foreign  state  with  respect  to  the 
surrender  to  such  state  of  any  fugitm 
criminals,  Her  Majesty  may,  by  Order  in 
Council,  direct  that  that  Act  shall  apply 
in  the  case  of  such  foreign  state,"  and  mtj 
limit  the  operation  of  such  order.   By  sett 
6,  u  where  the  Act  applies  in  the  case  d 
any  foreign  state,  any  fugitive  criminal  of 
that  state  becomes  liable  to  be  apprehended 
in  any  part  of  Her  Majesty's  fominioos. 
and  surrendered  to  such  foreign  state  in  the 
manner  provided  by  the  Act.    An  arrange- 
ment was  made  by  the  Crown  with  the 
Swiss  Government,  whereby  it  was  pro- 
vided that  fugitive  criminals  should  be 
surrendered  to  that  Government,  with  tJw 
exception  that  no  Swiss  subject  should  be 
surrendered  to  the  British  Government  «d 
no  English  subject  should  be  surrendered  to 
the  Swiss   Government.     An   Order  it 
Council,  relating  to  this  arrangement,  de- 
clared that  the  Extradition  Act,  1£7«X 
should  apply  to  Switzerland.    W.,  a  Briuak 
subject,  was  arrested  on  prima  facie  evi- 
dence of  larceny  in  Switzerland;  and  re- 
tained in  custody  for  the  purpose  of  bemg 
surrendered  to  the    Swiss  Government. 
Held  that  the  exception  in  the  treaty  ma£ 
prevail  in  his  favour,  and  a  rule  for  hobxu 
corpus  made  absolute.    Re  Wilson.  OR 
630. 

EVIDENCE. 

Evidence— Confession— Inducement— Admix** 
made  after  inducement. — Where  a  prisoa* 
had  been  told  by  a  constable,  at  ten  ockxi 
a.m.,  that  it  would  be  better  for  him  to  tefi 
the  truth,  and  not  to  put  people  to  tke 
extremities  he  was  doing,  an  ^^jm^  by 
the  prisoner  to  another  constable,  after  ax 
o'clock  in  the  evening  of  the  same  day  w 
not  allowed  to  be  given  in  evidence,  althwsk 
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the  secord  constable  had  previously  cau-i 
tio  ied  the  priLoner.     Reg.  v.  Doherty. 
Whiteside,  C.J.  23. 

Evidence— Admissibility  of co-conspirator — Con- 
spiracy— False  pretences. — Two  prisoners 
were  jointly  charged  in  an  indictment  with 
obtaining  money  by  conspiracy  and  fal 
pretences.  On  being  arraigned,  one  pleaded 
guilty  and  the  other  not  guilty.  On  the 
trial  of  the  indictment,  the  prisoner  who 
had  pleaded  guilty,  was  admitted  as  a 
witness  against  the  other  prisoner,  although 
it  was  objected,  that  the  evidence  of  a  co- 
conqprator  could  not  be  received  on  the 
count  for  conspiracy.  The  jury  found  the 
prisoner  not  guilty  on  the  count  for  con- 
spiracy, but  guilty  on  the  counts  for  false 
pretences.  Held,  that  the  co-conspirator 
was  admissible  as  a  witness,  and  that  the 
conviction  was  right.  Reg.  v.  Gallagher 
Cr.Ap.Ct. 

Evidence — Description  of  prisoner — Deposit* 
— Cross-examination  below — Taylor's  Medi- 
cal Jurisprudence. — It  is  improper  to  ask  a 
witness  m  examination  in  chief  if  a  person 
"gave  a  description  of  the  prisoner"  to 
him  when  the  prisoner  was  not  present. 
Statements  made  by  a  prisoner  while  cross- 
examining  a  witness  at  the  preliminary 
inquiry  beTore  the  committing  magistrates 
and  reduced  to  writing  as  part  of  the 
depositions,  must  be  proved  by  the  deposi- 
tions, which  a*e  primary  evidence,  ana  rot 
by  the  witness  so  cross-examined.  Cases 
cited  in  books  on  Medical  Jurisprudence 
are  not  admissible  even  to  form  part  of  an 
address  to  the  jury.  Reg.  v.  Taylor.  Brett, 
J.  77. 

Evidence  —  Practice  —  Deposition  of  witne 
absent  through  illness— Sending  same  before 
grand  jury. — When  a  witness  is  unable  to 
attend  a  trial  through  illness,  his  deposit'on 
may  be  presented  to  the  grand  jury  without 
any  preliminary  proof  that  the  witness  is 
ill  and  that  such  deposition  was  regularly 
taken.  In  such  case  the  grand  jury  should 
be  told  that  the  court  permits  them  to  look 
at  the  deposition,  and  to  act  upon  it  if  they 
think  proper.  Reg.  v.  Gerrans.  Denman. 
J.  158. 

(1.)  Evidence —Declaration  accompanying  an 
act — (2.)  Variations  between  depositions  and 
witness's  testimony  at  trial— (8.)  Summing  up 
of  evidence  for  defence — Duty  of  counsel  for 
prisoner.  Reg.  v.  Wainwright.  Cockbum, 
C.J.  171. 

Evidence — Witness  unable  to  appear  at  trial- 
Statements  made  by  deceased  in  absence  of 
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prisoner — Calling  witness  on  the  back  of  in- 
dictment— Practice, — Where  a  medical  man 
testifies  that  the  attendance  of  a  witness, 
aged  eighty-seven,  who  had  given  evidence 
before  a  coroner,  will  be  dangerous  to  her 
life,  and  that  he  will  not  answer  for  the 
consequences  if  she  be  required  to  appear 
in  court,  but  that  she  is  suffering  from  no 
illness  beyond  great  nervousness  which  may 
bring  on  a  fit  of  apoplexy  if  she  has  pub- 
licly to  give  her  evidence :  Held,  that  her 
deposition  taken  before  the  coroner  was  not 
admissable.  Reg.  v.  Farrell  (12  Cox  C.  C. 
605)  followed.  Where  the  deceased  made 
certain  statements,  first  to  a  doctor  and 
then  to  a  nurse  (both  in  the  absence  of  the 
prisoner)  of  a  directly  contradictory  nature, 
but  boih  relating  to  certain  wounds  upon 
the  deceased  which  ultimately  caused  ner 
death :  Held,  that  although  the  names  of 
both  the  witnesses  were  on  the  back  of  the 
indictment,  and  both  had  been  called  before 
the  grand  jury,  the  prosecution  were  not 
bound  to  call  such  witnesses  simply  because 
their  names  were  on  the  back  of  the  indict- 
ment; and  Held  also,  that  if  the  defence 
insisted  on  having  the  statement  from  the 
nur  .e  which  was  favourable  to  the  prisoner's 
version  of  the  affair  given  in  evidence,  that 
the  prosecution  would  then  be  entitled  to 
give  the  other  statement  (the  one  to  the 
doctor)  in  reply  as  rebutting  evidence. 
Reg.  v.  Thompson.    Lush,  J.  181. 

Evidence — Depositions  taken  abroad — Absence 
of  witnesses — Merchant  Shipping  Act,  17  (f 
18  Vict.  c.  104,  ss.  268,  270.)— Witnesses 
whose  evidence  had  been  duly  taken  at  New 
York  by  the  British  Consul-General,  under 
the  17  &  18  Vict.  c.  104,  s.  207,  were  sea- 
men of  a  British  sailing  vessel,  which  was 
I  proved  by  affidavits  to  oe  still  at  sea,  and 
none  of  the  witnesses  were  likely  to  be  in 
the  United  Kingdom  for  many  months. 
Held,  that  the  affidavits  sufficiently  proved 
that  the  witnesses  were  out  of  the  United 
Kingdom,  their  depositions  were  read,  and 
the  prisoner  convicted  and  sentenced.  Reg. 
v.  Stewart.   Iindley,  J.  296. 

Evidence — To  refresh.  memory—Document  not 
written  by  witness—Limited  Joint  Stock  Com* 
pany. — It  was  the  prisoner's  duty,  as  a 
timekeeper,  to  give  to  a  clerk  (not  the  pay 
clerk)  a  list  of  the  number  of  days  on  which 
each  workman  had  worked,  and  it  was  the 
clerk's  duty  to  enter  these  times  in  the  time 
book  and  the  amount  of  wages  due  to  each 
workman  according  to  such  returns;  and 
from  the  time  book  at  the  time  of  paying 
the  wages  it  was  the  prisoner's  duty  to  read 
out  aloud  the  number  of  days  each  man  had 
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worked,  and  the  wages  due,  which  were 
then  paid  to  the  workmen  by  the  pay  clerk. 
The  prisoner  had  wilfully  falsified  the  list 
by  overstating  the  time  one  of  the  workmen 
had  worked,  and  the  false  statement  was 
entered  in  the  time  book  by  the  clerk,  and 
wages  calculated  accordingly.  On  the  pay 
day  the  entries  were  read  out  aloud  by  the 
prisoner  and  the  amount  of  wages  so  repre- 
sented paid  to  the  workman.  On  an  indict- 
ment against  the  prisoner  for  false  pretences, 
the  pay  clerk  was  called  as  a  witness,  and 
not  remembering  the  particulars  of  the 
entries,  he  was  allowed  to  refresh  his 
memory  by  reference  to  the  time  book, 
although  the  entries  were  not  made  by 
himself,  because  he  saw  the  entries  at  the 
pay  time  when  they  were  read  out  by  the 
prisoner,  and  knew  that  the  prisoner  then 
read  the  entries  correctly,  and  that  he, 
witness,  had  paid  the  sums  mentioned  in 
those  entries;  Held,  that  the  time  book 
was  properly  admitted  to  refresh  the  wit- 
ness's memory.  Parol  evidence  that  a  Joint 
Stock  Company  (Limited)  has  acted  as  an 
incorporated  company  is  sufficient  evidence 
of  its  incorporation  as  a  limited  company  on 
an  indictment  for  false  pretences  in  which 
the  property  obtained  is  alleged  to  be  the 
property  of  the  A.  B.  Company  (Limited). 
Reg.  v.  Langton.   Cr.Ap.Ct.  345. 

FALSE  PRETENCES. 

False  pretences — Authority  to  draw  cheques  on 
banks — Obtaining  goods  by  worthless  bankers1 
cheques. — Goods  were  fraudulently  obtained 
by  giving  for  them  in  payment,  as  cash, 
cheques  on  some  banks  where  the  prisoner 
had  only  trifling  sums,  and  on  others  where 
his  account  was  overdrawn;  and  it  was 
found  by  the  jury  that  when  the  prisoner 
gave  the  cheques  he  did  not  intend  to  meet 
them  and  that  he  intended  to  defraud.  The 
indictment  charged  that  the  prisoner  falsely 
pretended  that  he  then  had  money  in  the 
respective  banks  to  the  amount  of  the  sums 
mentioned  in  the  cheques,  and  that  he  had 
authority  to  draw  the  cheques  on  the  banks ; 
and  that  the  paper  writings  (the  cheques) 
which  he  so  gave  were  good  and  valid 
orders  for  the  payment  of  the  amounts 
thereof :  Held,  that  the  above  evidence 
did  not  support  the  first  of  the  false  pre- 
tences that  he  then  had  money  in  the 
respective  banks  to  the  amount  of  the 
cheques ;  but  that  it  did  the  other  two  that 
he  had  authority  to  draw  the  cheques,  and 
that  they  were  good  and  valid  orders  for  the 
payment  of  the  amounts  thereof.  Reg.  v. 
Hazelton.    Cr.Ap.Ct.  1. 


False  pretences — Evidence — Fraudulent  udttL 
— Prisoner  was  indicted  in  one  count  for 
falsely  pretending  to  M.  that  D.  carried  as 
business  at  H.,  &c. ;  and  there  were  other 
counts  for  similar  false  pretences  to  other 
persons ;  and  a  general  count  for,  with  infest 
to  defraud  the  Queen's  subjects,  fasertiBgia 
a  newspaper  an  advertisement  eontaimaf 
similar  false  pretences.  It  was  proved  that 
the  prisoner  had  inserted  the  advertisement, 
and  that  the  pretences  were  false  and  fztft- 
dulent.  Six  envelopes,  each  directed  ac- 
cording to  the  advertisement,  and  contain- 
ing twelve  postage  stamps,  were  found  upas 
the  prisoner,  and  281  other  letter3  sbnfliiij 
directed  were  produced  from  the  post  office 
in  a  sealed  bag,  which  had  been  stopped  by 
the  post  office  authorities.  None  of  the  281 
had  ever  been  in  the  prisoner's  possession  or 
custody,  or  seen  by  him,  nor  were  tat 
writers  of  them  called  as  witnesses.  Held, 
that  the  281  letters  were  admissible  in  evi- 
dence upon  this  indictment.  Reg.  v.  Cgsper. 
Cr.Ap.Ct.  128. 

Property  in  goods  obtaimed  by  fraud— Ami  jfk 
purchase  and  sale  before  convictiom — Res&t*- 
Hon—U  &  25  Vict,  c  96,  ss.  1  ami  100.- 
Plaintiffs,  manufacturers,  parted  with  fines 
goods  upon  orders  received  from  one  Alfred 
Blenkarn,  who  wrote  upon  paper  with  tat 
address  44  37,  Wood-street,  Cheapsife." 
Below  this,  in  smaller  letters,  was  engraved, 
"  Entrance  second  door  little  Love-lane.* 
The  letters  were  all  signed  Blenkarn  and 
Co.,  but  so  written  as  to  be  easily  nM*1^ 
for  Blenkiron  and  Co.,  and  the  signatsre 
was  so  mistaken  by  the  plAintifl^  TV 
plaintiffs  were  aware  of  the  existence  of  i 
respectable  firm  in  the  trade  of  the  name  of 
Blenkiron,  carrying  on  business  in  Wood- 
street,  but  thev  did  not  know  until  after 
they  had  parted  with  the  goods  that,  at  the 
fact  was,  the  firm  was  that  of  Messrs.  W. 
Blenkiron  and  Sons,  128,  Wood-street 
The  plaintiffs  directed  their  letters  and  the 
goods,  and  made  out  the  invoices  to  Mean. 
Blenkiron  and  Co.,  87,  Wood-street,  and 
they  believed  they  were  dealing  with  the 
firm  of  that  name.  Being  unable  to  obtaa 
payment,  they  made  inquiries  of  Messrs.  W. 
Blenkiron  and  Sons,  and  in  oonsequesos 
Alfred  Blenkarn  was  arrested,  and  afterwans 
convicted  for  obtaining  these  goods  from 
the  plaintiffs  upon  false  pretences.  TV 
defendants  purchased  the  goods  ootid  Jd* 
from  an  agent  of  Blenkarn,  and  sold  ass 
again  to  various  customers  before  the  con- 
viction. Held,  that  under  the  arcumstsseei 
the  property  in  the  goods  passed  to  ^Iti***™ 
as  well  as  the  possession ;  and  that  neither 
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by  their  right  to  the  property  in  the  good*, 
nor  under  sect.  100  of  the  Larceny  Act, 
1861,  could  the  plaintiffs  recover  the  value 
of  the  goods  from  the  defendants  in  trover. 
NicklingY.  Heaps  (21  L.  T.  Rep.  N.  S.  764) 
"    Lindsay  v.  Cundy.  Q.B.  162. 


False  pretences — Obtaining  goods  for  half  bank 
notes, — A.  was  indicted  for  obtaining  goods 
from  several  persons  by  false  pretences  to 
whom  she  had  forwarded  half  oank  notes* 
requesting  goods  to  the  value  of  the  entire 
notes  to  be  sent  to  her.  She  had  not  the 
corresponding  half  notes  in  her  custody. 
Held,  that  she  was  rightly  convicted  for 
obtaining  goods  by  false  pretences.  Rcy*  v . 
Murphy.    Cr.Cas.Res.Ir.  298. 

False  pretences — Vagueness  of  indictment — Con- 
spiracy to  defraud  such  persons  an  nhoutd 
negotiate  for  a  loan  with  N.  W. — Where 
N.  W.  was  indicted  and  convicted  on  an 
indictment  charging  that  he  and  others  did 
conspire  by  false  pretences  to  defraud  of 
large  sums  of  money  all  such  persons  as 
should  apply  to  or  negotiate  with  them  for 
a  loan  of  money,  the  indictment  so  framed 
was  held  too  vague  and  uncertain  in  its  lan- 
guage to  sustain  a  conviction,  which  was 
reversed  on  writ  of  error.  White  v,  The 
Queen.   Q.B.  Ir.  818. 

Practice — Sentence  —  Penal  servitude  —  Fake 
pretences — Previous  conviction — 27  $ 
Vict.  c.  47,  s.  2. — Prisoner  pleaded  guilty 
to  an  indictment  for  obtaining  money  by 
false  pretences,  and  also  to  a  previous  con- 
viction for  felony  charged  m  the  same 
indictment.  Held,  that  the  least  sentence 
of  penal  servitude  that  could  be  awarded 
was  the  term  of  seven  yean  (27  &  28  Vict 
c.  47,  s.  2).  Reg*  v.  Deane.  Cr.ApCt. 
886. 

False  pretences — Sale  of  spurious  article  as 
genuine — Simplex  commenaatio — Direction  to 
jury. — Prisoner  sold  the  prosecutrix  pack 
ages  of  what  appeared  to  be  tea,  statbg 
that  he  was  a  teadealer  at  L.,  and  that  the 
article  was  good  tea;  at  the  same  time  pro 
during  a  sample  of  good  tea*  When 
opened  the  packages  were  found  to  contain 
but  one-fourth  part  of  tea  and  three-fourth 
parts  of  noxious  things.  The  judge  left  it 
to  the  jury  to  say  whether  the  prisoner's 
representations  were  simple  exaggeration  in 
praise  of  the  article  or  misrepresen  tation 
a  fact  specific  to  the  conlract  with  intent  to 
defraud.  Held,  that  it  was  not  misdirection 
in  not  leaving  the  question  to  the  jury 
whether  the  article  sold  was  tea  or  not, 
Reg.  v.  Foster.   Cr.Ap.Ct.  898. 
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Fraudulent  obtaining  of  goods — Sale  to  third 
person  -^Passing  of  property— Restitution — 
24  £•  25  Vict.  c.  96,  ss.  1  awl  10— The 
plaintiffs,  who  were  manufacturers,  received 
orders  for  goods  from  one  Alfred  Blenkarn. 
The  letters  were  dated  87,  Wood-street,  and 
signed  44  A.  Blenkarn  and  Co.,"  in  such  a 
way  as  to  deceive  persons  into  the  belief 
that  the  signature  was  "  A.  Blenkiron  and 
Company.11  The  plaintiffs,  knowing  that 
there  was  a  respectable  firm  in  Wood-street 
named  Blenkiron,  supplied  their  goods, 
addressing  their  letters  and  making  out 
invoices  to  "  Messrs.  Blenkiron  and  Co.,  87, 
Wood-street."  The  fraud  was  discovered, 
and  A.  Blenkarn  was  tried  and  convicted 
for  obtaining  goods  by  falsely  pretending  to 
be  "  Blenkiron  and  Co."  Before  the  con- 
viction the  defendants  purchased  some  of 
the  goods  from  an  agent  of  Blenkarn's, 
bond  fide  and  without  notice  of  the  fraud. 
The  plaintiffs  sued  the  defendants  for  the 
conversion  of  the  goods.  Held  (reversing 
the  decision  of  the  Queen's  Bench  Division), 
that  the  plaintiffs  were  entitled  to  maintain 
their  action.  Hardmnn  v.  Booth  (1  H.  &  C. 
808  ;  82  L.  J.  105,  Ex.)  was  followed. 
Lindsay  v.  Cundy.  Ct.of  Ap.  588. 

False  pretences —Master  and  servants-Obtain* 
t»<j  payment  of  wages  duef  by  fraud*— The 
prisoner,  on  entering  the  service  of  a  rail* 
way  company,  signed  a  book  of  rules,  a 
copy  of  which  was  given  to  him.  One  of 
the  rules  was,  "  No  servant  of  the  company 
shall  be  entitled  to  claim  payment  of  any 
wages  due  to  him  on  leaving  the  company's 
service  until  he  shall  have  delivered  up  his 
uniform  clothing."  On  leaving  the  service, 
the  prisoner  knowingly  and  fraudulently 
delivered  up  to  an  officer  of  the  company, 
as  part  of  his  own  uniform,  a  great  coat 
belonging  to  a  fellow  servant,  and  so  ob- 
tamed  the  wages  due  to  him :  Held,  that  he 
was  properly  convicted  of  obtaining  the 
money  by  fake  pretences.  Reg.  v.  Bull* 
Cr.Ap.Ct.  608. 

False  pretences — Proof^Construction  of  a  letter. 
— An  indictment  for  false  pretences  alleged 
that  the  prisoner  falsely  pretended  that  he 
was  a  dealer  in  potatoes,  and  as  such  dealer 
in  a  large  way  of  business,  and  in  a  posi- 
tion to  do  a  good  trade  in  potatoes,  and 
able  to  pay  for  large  quantities  of  potatoes 
as  and  when  the  same  might  be  delivered 
to  him.  The  only  evidence  thereof  was  the 
following  letter  from  prisoner  to  prosecutor. 
11  Please  send  me  one  truck  of  Regents  and 
one  truck  of  Bocks  as  sample,  at  your  prices 
named  in  your  letter.   Let  them  be  good 
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quality,  and  then  I  am  sure  a  good  trade 
will  be  done  for  both  of  ua.  I  will  remit 
you  the  cash  on  arrival  of  goods  and  in- 
voice : "  Held,  that  the  false  pretences 
alleged  were  proved,  the  letter  reasonably 
conveying  to  tne  mind  the  construction  put 
upon  it  in  the  indictment.  Reg.  v.  Cooper. 
Cr.Ap.Ct.  617. 

FELONY. 
(See  Compounding  Felony.) 

GAME. 

(See  Assault— Night  Poaching.) 

HIGHWAY. 

Highway — Indictment  for  non-repair — Highway 
not  found  as  in  summons — Costs  of  prosecu- 
tion—5  b  6  Will.  4,  c.  50,  s.  95.— By  5  &  6 
Will.  4,  c.  50,  s.  95,  if,  on  the  hearing  of 
any  summons  respecting  the  repair  of  any 
highway,  the  duty  or  obligation  of  such  re- 
pairs is  denied  by  the  surveyor  on  behalf  of 
the  inhabitants,  the  justices  may  direct  an 
indictment,  and  the  judge  of  assize  before 
whom  the  indictment  is  tried  may  direct 
the  costs  to  be  paid  by  the  parish.  Upon 
the  trial  of  an  indictment  directed  under 
this  section,  it  was  found  that  the  common 
highway  for  horses,  carts,  and  carriages,  as 
described  in  the  summons,  was  only  a  foot- 
path and  bridleway :  Held,  that  the  jus- 
tices had  no  jurisdiction  to  make  their  order 
upon  this  summons ;  and  that  therefore  an 
order  for  costs  made  by  the  judge  of  assize 
at  the  trial  must  be  quashed.  Reg.  v.  Lee. 
Q.B.  199. 

HUSBAND  AND  WIFE. 
(See  Larceny.) 
Receiving.  898. 

Coercion  by  husband— Threat.  100. 

INDECENCY. 

Indecency — Exhibition  in  a  booth  on  a  race- 
course— Indictment — Misdemeanor. — A  booth 
on  a  race-course,  into  which  persons  are 
admitted  by  payment  only,  is  a  public  place 
so  as  to  support  an  indictment  for  an  inde- 
cent exhibition  therein  at  common  law. 
The  indictment  charged  in  one  count  the 
keeping  a  booth  in  a  public  place  for  the 
purpose  of  showing  an  indecent  exhibition 
to  any  persons  willing  and  desirous  of  pay- 
ing for  admission:  Held,  that  the  indict- 


ment sufficiently  stated  an  indictable  offence. 
Reg.  v.  Saunders  and  another.  Cr.Ap.Ct 
116. 

INDICTMENT. 

Charging  an  indictable  misdemeanor — Amend- 

ment  after  verdict.  588. 
For  fake  pretences.  818. 
For  perjury.  594. 

Sodomy,  vexatious  Indictments  Act.  71. 

INCITING  TO  INDECENCY. 
(See  Attempt.) 

INNKEEPER. 

Innkeeper — "  Person  convicted  of  felony  ~— 
Disqualification — Beerhouse — Comtrnctum  if 
statute — Retrospective  operation — Wine  ad 
Beerhouse  Act  Amendment  Act,  1870  (88 J-  54 
Vict.  c.  29),  *.  14.— Sect.  14  of  the  Wise 
and  Beerhouse  Act  Amendment  Act,  1870 
(33  &  34  Vict.  c.  29),  provides  that  "  crm 
person  convicted  of  felony  "  shall  be  dis- 
qualified from  selling  spirits  by  retail,  sad 
makes  any  licence  held  by  such  perns 
void:  Held  by  Cockburn,  C.J.,  and  MeDor 
and  Archibald,  JJ.  (Lnsh,  J.  dissenting), 
that  the  section  had  a  retrospective  opera- 
tion, and  applied  to  a  person  conrictaJ 
before  the  passing  of  the  Act,  so  as  to  mate 
a  licence  held  by  him  void.  Reg.  v.  Vm. 
Q.B.  43. 

Innkeeper — Indictment  for  refusing  to  sen* 
customer — Refreshment  bar — Customer  accom- 
panied by  a  large  dog — Traveller — ht$> 
cause  for  refusing. — A  refreshment  bar  * 
tached  to  and  under  the  same  roof  as  » 
hotel,  there  being  a  separate  entrance  to  tfc 
hotel,  the  hotel  being  used  for  the  accommo- 
dation of  sojourners  and  the  refreshment  bir 
for  refreshment  of  persons  casually  passing,  i* 
not  a  common  law  inn,  and  the  keeper  is  not 
liable  to  the  common  law  regulations  of  u 
innkeeper.  Semble,  also,  that  a  tavern  or 
shop  where  liquors  are  sold  by  retail  merch, 
and!  no  accommodation  is  held  out  for 
travellers  or  wayfarers  is  not  a  common  I** 
inn.  A  person  living  in  the  same  torn. 
1200  yards  from  an  inn,  and  walking  abort 
the  town  with  a  dog,  for  his  own  recreation 
and  amusement,  is  not  a  traveller  in  tbe 
sense  that  he  has  a  right  at  common  li* 
to  be  provided  with  refreshment  and  enter- 
tainment by  the  innkeeper.  A  trareOff 
accompanied  by  a  large  dog,  which  had 
been  offensive  on  a  former  occasion,  and  of 
which  timid  persons  and  children  mart* 
afraid,  has  no  right  to  demand  entertahv 
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meat  and  accommodation  at  an  inn  for 
himself  and  dog.  Reg.  v.  Rymer.  Cr.Ap.Ct. 
378. 

INSANE  PERSONS. 
Practice  as  to.  80 

JURY. 
Right  of  challenge.  645. 

LARCENY. 

Larceny  and  Embezzlement  by  Partners  Act — 
30  Sr  31  Vict.  c.  116—24  $•  25  Vict.  c.  96, 
s.  22. — Upon  an  indictment  under  30  &  31 
Vict.  c.  116,  against  a  partner  or  a  joint 
beneficial  owner  for  stealing,  charging  the 
prisoner  with  being  a  partner  in  one  set  of 
counts,  and  in  another  with  being  a  benefi- 
cial owner  of  the  property  stolen :  Held, 
that  if  upon  the  evidence  it  appears  that 
he  is  guilty  of  embezzlement  and  not  of 
larceny  he  may,  upon  a  proper  direction  to 
the  jury,  be  found  guilty  of  embezzlement 
upon  the  indictment,  by  virtue  of  sect.  72 
of  24  &  25  Vict,  c  96.  So,  also,  if  the 
charge  in  the  indictment  is  one  of  embezzle- 
ment and  not  of  larceny,  he  may  be  found 
guilty  of  larceny  if  the  evidence  warrants 
it.   Reg.  v.  Rwige.    Cr.Ap.Ct.  17. 

Evidence  of  loss  by  felony  of  defendants1  ser- 
vant*— Carriers  Act. — In  an  action  against 
carriers  for  loss  of  goods,  to  make  out  a 
case  to  go  to  the  jury  in  support  of  a  repli- 
cation of  felony  by  defendants'  servants 
to  a  plea  of  the  Carriers  Act,  it  is  not 
enough  to  show  that  defendants1  servants 
had  greater  facilities  of  access  to  the  goods 
than  any  other  persons.  A  heavy  case 
containing  pictures  w*s  delivered  to  the 
defendants  to  be  forwarded  by  train  from 
C.  to  L.,  and  was  not  declared  under  the 
Carriers  Act.  It  was  packed  by  defen- 
dants' porters  on  a  trrck  and  covered  over, 
and  remaind  for  some  hours  on  a  long 
siding  to  which  the  public  had  access,  and ! 
was  stolen.  Some  of  the  porters  were 
called  by  plaintiff  to  prove  delivery  of  the 
case  to  defendants,  but  none  were  called 
by  defendants.  Held,  that  there  was  no 
evidence  to  go  to  the  jury  of  a  loss  by  the 
felony  of  defendants'  servants,  and  a  rule 
to  enter  a  nonsuit  was  made  absolute. 
Vaughton  v.  The  London  and  North-  Western 
Railway  Company  (30  L.  T.  Rep.  N.  S.  119 ; 
L.  Rep.  9  Ex.  93 ;  43  L.  J.  75,  Ex.),  dis- 
tinguished. McQueen  r.  The  Oreat  Western 
Railway  Company.    Q.  B.  88. 


[Evidence  of  felony  by  carriers'  servants. — 
Where  the  Carriers  Act  is  pleaded  to  an 
action  against  carriers  for  loss  of  goods, 
proof  that  the  goods  were  stolen,  and  de- 
fendants9 servants  had  greater  facility  of 
access  than  other  persons,  is  not  evidence 
for  the  jury  of  a  felony  by  defendants' 
servants.  A  box  containing  silk  was  de- 
livered to  defendants,  not  declared  under 
the  Carriers  Act,  and  despatched  by  goods 
on  a  truck.  On  the  journey,  after  stopping 
at  two  junctions  where  the  tra*n  divided, 
the  box  was  found  broken  open  and  the 
silk  gone.  Held  no  evidence  of  felony  bv 
defendants'  servants,  and  a  nonsuit  upheld. 
Ml Queen  v.  The  Oreat  Western  Railway 
Company  (L.  Rep.  10  Q.  B.  569  ;  44  L.  J. 
135,  Q.  B. ;  32  L.  T.  Rep.  N.  S.  759),  and 
Campbell  v.  The  North  British  Railway 
Company  (Court  of  Sessions  Cases,  4th 
series,  vol.  2,  p.  433)  approved  and  fol- 
lowed. Turner  v.  The  Great  Western  Rail- 
way  Company.    C.  P.  131. 

Larceny  by  bailee — Conversion  by  agent  to  his 
own  use  of  valuable  securities  intrusted  to  him 
for  a  special  purpose  without  any  authority 
to  sell,  negotiate,  transfer^  or  pledge  — 
24  £  25  Vict.  c.  96,  ss.  75  and  8.— Whilst 
in  treaty  with  Messrs.  G.  and  P.  for  the 
sale  and  transfer  of  a  public-house  licence, 
the  prisoner  was  required  by  them  to  give 
security  for  the  purchase-money  before 
they  would  assist  hun  in  procuring  a  trans- 
fer. To  enable  him  to  give  the  required 
security,  the  prosecutor  accepted  three 
bills  of  exchange  drawn  upon  him  by  the 
prisoner,  which  the  latter  was  to  deposit 
with  Messrs.  G.  and  P.  by  way  of  security, 
and  not  negotiate  or  use  for  any  other 
purpose,  and  if  the  transfer  was  not  effected, 
was  to  return  to  the  prosecutor.  The  pri- 
soner, instead  of  depositing  them  with 
Messrs.  G.  and  P.,  converted  two  of  them 
to  his  own  use.  Held,  that  the  prisoner 
was  not  an  u agent"  within  the  75th 
section,  nor  a  u bailee"  within  the  3rd 
section  of  24  &  25  Vict.  c.  96,  and  could 
!  not  be  convicted  under  either.  Reg.  v. 
Cosser.   Bramwell,  B.  187. 

Larceny  Act — Broker  embezzling  proceeds  of 
marine  policies— 24  j*  25  Vict.  c.  96,  i.  75 
— Chattel— Securities  for  payment  of  money 
— Valuable  security. — An  insurance  broker 
was  employed  by  prosecutor  to  effect  three 
policies  upon  a  vessel,  which  he  did,  ad- 
vancing the  premiums.  A  total  loss  having 
occurred  the  broker  received  the  necessary 
documents  from  the  prosecutor  to  collect 
the  moneys  insured,  and  thereupon  collected 
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the  amounts  due  upon  two  of  the  policies 
by  cheques  payable  to  his  order,  which  he 
paid  into  his  own  bank  to  his  own  credit. 
The  premiums  advanced  by  the  broker  and 
his  commission  on  effecting  the  policies  and 
receiving  the  losses  were  unpaid  to  him. 
The  broker,  on  being  asked  for  the  moneys 
after  they  had  been  received,  said  they  were 
not  due  until  a  future  day,  and  subse- 
quently made  excuses,  and  did  not  pay  over 
tne  sums  received  on  account  of  the  losses 
to  the  prosecutor.  The  jury,  in  answer  to 
a  question  left  to  them,  found  that  the 
policies  had  been  intrusted  to  the  broker 
for  a  special  purpose,  viz.,  that  he  should 
receive  the  moneys  due  on  them  and  forth- 
with pay  them  over  to  the  prosecutor. 
There  was  no  evidence  to  support  such  a 
finding  in  the  case.  Held,  that  there  was  a 
miscarriage,  and  as  the  Court  had  no  power 
to  direct  a  new  trial  the  conviction  should 
be  quashed.  Semble,  that  a  marine  policy 
of  insurance,  upon  which  a  loss  has  occurred 
in  respect  of  the  perils  insured  against  is  a 
security  for  the  payment  of  money  within 
the  first  branch  of  sect.  75  of  24  &  25  Vict, 
c.  76.  Qusere,  whether  such  a  policy  is  a 
chattel  or  valuable  security  within  the 
second  branch  of  that  section.  Reg.  v. 
Tathclc.   Cr.Ap.Ct.  828. 

Larceny — Bailee — Bill  of  exchange — Fraudu- 
lent conversion -24  25  Vict.  c.  96,  s.  3.— 
Prosecutor  asked  prisoner  if  he  could  get 
bills  of  exchange  discounted,  and  prisoner 
replied  that  if  prosecutor  was  a  person  of 
credit  he  could  get  his  discountea.  Three 
bills  were  then  drawn  by  prisoner  payable 
to  his  order,  which  prosecutor  accepted,  and 
delivered  to  the  prisoner  to  get  discounted. 
The  proceeds  of  the  discounting  were  to  be 
handed  to  the  prosecutor,  less  the  prisoner's 
commission,  or  the  bills  to  be  returned. 
The  prisoner  being  pressed  by  a  creditor 
for  a  debt  of  62/.  gave  one  of  the  bills 
(being  for  200/.)  in  payment,  representing 
it  as  his  own  bill,  and  asking  the  creditor 
to  discount  the  balance  of  the  bill.  The 
creditor  declined  to  discount  the  balance, 
and  the  bill  was  not  indorsed  upon  the 
condition  of  the  creditor's  discounting  the 
balance.  The  jury  found  that  it  was  the 
prisoner's  intention,  when  he  indorsed  the 
Dill,  to  pass  the  property  in  it  absolutely  to 
the  creditor.  Held,  that  upon  these  facts, 
the  prisoner  might  properly  be  convicted  of 
larceny  as  a  bailee  of  a  bill  of  exchange 
under  24  &  25  Vict.  c.  96,  s.  3.  Reg.  v. 
Oxenham.    Cr.Ap.Ct.  349. 

Larcewj — Disease1 1  cattle  buried  in  the  soil. — 


Three  pigs,  bitten  by  a  mad  doe,  were  atot 
and  buried  on  the  owner'a  land  three  feel 
below  the  surface  of  the  soil.  Hiere  wv 
no  intention  of  <tigging  them  up  again  or 
of  making  any  use  of  them.  The  suae 
evening  the  prisoners  dug  them  up,  earned 
them  away  and  afterwards  sold  them  for 
9/.  3*.  9d.  The  jury  found  that  there  w* 
no  abandonment  of  the  property  in  the  pip 
by  the  owner,  and  convicted  the  priaoscB 
of  larceny.  Held,  that  larceny  would  fie, 
notwithstanding  the  dead  pigs  were  buried 
in  the  land  three  feet  below  the  surface. 
Reg.  v.  Edwards  and  Stacey.  Cr.Ap.Ct 
384. 

Stealing  and  receiving — Husband  and  v^e— 
Adultery. — The  prisoner,  while  living  is 
adultery  with  the  prosecutor's  wife,  w* 
found  in  possession  of  prosecutor's  property, 
and  thereupon  indicted  and  convicted  for 
receiving  the  property,  well  knowing  H  to 
have  been  stolen.  Upon  the  facts  it 
appeared  that  no  other  person  tan 
prosecutor's  wife  could  have  stolen  the 
property.  Held,  that  the  conviction  for 
receiving  could  not  be  sustained,  as  a  wtft 
cannot  steal  her  husband's  property. 
v.  Kenny.    Cr.Ap.Ct.  898. 

Larceny — Proof  of  ownership  of  property— 
Official  liquidator  of  a  trading  ampanf- 
Winding-up. — An  indictment  charged  tat 
prisoners  with  stealing  brass,  the  property 
of  H.  The  evidence  was  that  the  bras 
was  the  property  of  a  trading  compiaj 
(limited),  and  that  it  was  seen  on  tat 
company's  premises  about  twelve  dan 
before  it  was  missed  on  the  24th  of  Marti, 
1877  ;  that  the  company  was  being  wound- 
up ;  and  that  H.  was  the  official  liquidator. 
A  copy  of  the  London  Gazette,  dated  19a 
May,  1877,  was  produced,  which  stated 
that  at  a  special  meeting  of  the  company 
duly  convened,  and  at  a  subsequent  special 
general  meeting  (April  25th),  a  resofutioe 
was  passed  for  winding-up  the  company 
voluntarily,  and  that  H.  and  S.  were  ap- 
pointed liauidators  at  the  special  general 
meeting.  Held,  that  this  evidence  did  not 
prove  that  the  brass  was  the  property  of  E 
as  laid  in  the  indictment.  Reg.  v.  Rett  end 
another.    Cr.Ap.Ct.  628. 

LIBEL. 

Libel— Criminal  information — Practice  Con- 
promise —  Apology. —  The  court  will  sot 
sanction  applications  for  criminal  informa- 
tion in  cases  of  alleged  libel  if  resorted  to 
for  the  purpose  of  extorting  an  apology 


INDEX. 


711 


All  excuses  for  the  publication  of  a  libel, 
as  accidental  error,  inadvertence,  and  such 
like,  should  be  promptly  made.  It  is  not 
enough  to  say  we  were  "misled,"  nor  is 
"  personal  malice  "  material.  To  repeat  a 
malignant  scandal  floating  about  society, 
although  with  no  intent  to  injure  any 
person  in  particular,  is  sufficient  to  support 
a  criminal  information.  A  libel  of  a  serious 
character  being  brought  before  the  court, 
it  will  not  sanction  a  compromise  between 
the  parties,  but  the  prosecution  once  insti- 
tuted must  take  its  course;  the  object  of 
such  a  proceeding  being  not  the  vindication 
of  character,  but  the  repression  of  scanda- 
lous libels.  (Per  Cockburn,  C.J.)  In 
future,  the  court  will  lay  down  a  stringent 
rule  that  in  such  cases  the  counsel  who 
applies  for  a  criminal  information  shall  give 
an  undertaking  on  the  part  of  the  prosecu- 
tor to  proceed  with  the  prosecution  in 
order  to  ensure  its  being  carried  to  its 
legitimate  conclusion.  Reg.  v.  The  World. 
Q.  B.  305. 

Libel — Criminal  information — Attack  on  private 
character — Misconduct  of  prosecutor — in- 
citing  to  commission  of  crime— -Reflections  on 
character  of  defendant. — Where  on  an  appli- 
cation to  discharge  a  conditional  order  for  a 
criminal  information  for  libel,  it  appeared 
from  the  affidavits  that  the  prosecutor 
was  land  agent  over  a  large  estate,  and 
had  raised  rents  and  harshly  treated  the 
tenantry  on  the  estate,  and  his  conduct 
was  criticised  by  the  defendant  in  the 
alleged  libels,  which  were  published  in  a 
newspaper,  and  the  prosecutor  imputed 
bad  motives  and  made  accusations  against 
the  defendant  in  his  affidavit,  it  was  held 
that,  although  the  court  would  refuse  to 
grant  the  information  had  the  libels  merely 
been  an  imputation  on  the  private  character 
of  the  prosecutor,  yet  that  as  the  alleged 
libels  justified  a  previous  attempt  to  assassi- 
nate the  prosecutor,  and  pointed  at  his 
being  eventually  assassinated,  the  court 
would  refuse  to  discharge  the  conditional 
order.   Reg.  v.  Casey.    Q.  B.  Ir.  810. 

Libel — Report  of  criminal  trial — Privileae — 
Question  for  the  jury— Order  XL,  rule  10,  of 
the  Judicature  Act  1875 — Entering  judgment. 
— G.  was  tried  and  convicted  for  con- 
spiracy with  the  plaintiff  to  defraud  under- 
writers. The  plaintiff  was  abroad  at  the 
time  of  the  trial,  and  the  defence  for  G. 
was  that  the  plaintiff  was  really  the  guilty 
party.  The  defendants  published  a  report 
of  the  trial  in  a  pamphlet  containing  the 
speech  of  the  prosecuting  counsel  and  the 


judge's  summing  up,  but  not  the  whole 
evidence  nor  the  speech  of  G.'s  counsel  in 
defence.  J  he  plaintiff  brought  an  action 
against  the  defendants  for  libel  contained 
in  the  pamphlet.  On  the  action  being 
tried,  the  jury  found  against  the  defen- 
dants on  their  plea  of  justification,  with 
1000/.  damages,  and  the  judge  expressing 
an  opinion  that  the  report  could  not  be  a 
fair  one,  because  the  whole  of  the  evidence 
was  not  set  out,  left  both  parties  to  move 
to  enter  judgment  under  Order  XL.,  rule 
10,  of  the  Judicature  Act,  1875.  The 
Court  of  Appeal  (affirming  the  decision  of 
the  Common  Pleas  Division)  directed  a 
new  trial,  on  the  ground  that  the  question 
of  whether  the  report  was  fair  or  not  should 
have  beei  left  to  the  jury.  Under  Order 
XL.  of  the  Judicature  Act,  1875,  the  court 
has  power  to  order  judgment  to  be  entered 
in  the  same  way  as  the  judge  at  the  trial, 
as  a  matter  of  law,  should  have  directed  it 
to  be  entered ;  but  the  court  has  no  power 
to  withdraw  questions  of  fact  from  the  jury 
which  are  properly  for  their  consideration. 
Milissich  v.  Lloyds.    CtofApp.  575. 

Libel — Calling  a  man  "a  convicted  felon"  — 
Calling  an  editor  of  a  newspaper  "a  felon 
editor11 — Action  for — Justification,  that  he 
had  been  previously  convicted — Statute  9  Geo. 
4,  c.  82,  sect.  3. — The  calling  a  man  who  is 
the  editor  of  a  newspaper  "  a  felon  editor  " 
is  the  same  as  calling  him  u  a  felon,'1  and 
to  call  a  person  who  has  been  at  some 
former  time  convicted  of  felony,  and  has 
undergone  the  punishment  to  which  he  was 
sentenced,  ua  felon,*1  is  actionable,  inas- 
much as  by  sect.  3  of  9  Geo.  4,  c.  32,  "  the 
punishment  so,  endured  hath  the  like  effects 
and  consequences  as  a  pardon  under  the 
Great  Seal  as  to  the  felony  whereof  the 
offender  was  so  convicted,11  and  therefore 
he  is  thereby  restored  to  his  original  status, 
and  made  "  as  it  were,  a  new  man  with  a 
new  capacity  and  credit.11  Semble,  that  it 
would  Tbe  equally  actionable  to  say  of  such 
a  person,  "  be  is  a  convicted  felon  ;**  for, 
though  reading  the  words  favourably  for 
the  defendants,  it  might  be  said  they  only 
irean  that  the  plaintiff  had  at  some  former 
time  been  convicted  of  felony,  yet  they 
ought  not  to  be  so  read,  nor  should  the 
court  "  favour  idle  and  injurious  words11 
which  attach  the  infamy  of  felony,  and 
would  import  that  the  man  had  not  been 

rloned.  A  slanderer  should  take  care  to 
within  the  forth :  and,  had  the  defen- 
dants written  of  the  plaintiff  that  he  had 
foimerly  committed  a  felony,  or  had  been 
convicted  of  felony,  that  would  have  been 
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strictly  true,  and  could  have  been  justified ; 
and  the  distinction  is  not  a  verbal  one 
merely,  for  the  two  statements  would  have 
a  different  effect.  So  held  by  the  Exchequer 
Division  (Cleasbv  and  Pollock,  BB.),  on 
the  authority  of  Cuddington  v.  TPi&mj 
(Hob.  Rep.  pp.  67  and  SI)  and  Hawk, 
P.C.,  book  2,  c.  37,  s.  48,  and  cases  there 
cited.   Leyman  v.  Latimer.    Ex.  632. 

Libel — Newspaper — Authority  to  editor — Pro- 
tection of  proprietor — 6     7  Vict.  c.  96,  #, 
7. — Upon  a  criminal  information  for  libel  111 
was  proved  that  the  three  defendants,  the 
proprietors  of  the  newspaper  in  which  the 
libel  appeared,  took  an  active  part  in  the 
management  of  the  paper,  but  had  given  a 
general  authority  to  a  competent  editor  to 
publish  whatever  he  thought  proper  in  the 
literary  part  of  it    At  the  trial,  evidence 
was  tendered  by  the  defendants  to  prove1 
that  the  libel  was  published  without  their 
authority,  consent,    or   knowledge,  and 
without  want  of  due  care  or  caution  c 
their  part,  within  the  meaning  of  6  &  f 
Vict.  c.  96,  8.  7.    The  judge  refused  to 
hear  this  evidence,  and  directed  the  jury 
that  the  section  did  not  apply.    Upon  a 
rule  for  misdirection,  Held  by  Cockbur 
C.J.  and  Lush,  J.  (dissentiente  Mellor,  J. 
that,  notwithstanding  the  authority  to  the 
editor,  it  was  a  question  fok*  the  jury! 
whether  the  protection  given  by  this  section 
applied  to  tne  defendants ;  and  that  there 
must  be  a  new  trial.    Reg.  v.  Holbroc 
Q.B.  650. 

Change  of  venue  in.  614. 

MALICIOUS  INJURY. 

Malicious  injury — Reckless  act  causing  death  of 
a  mare—2\      25  Vict.  c.  97,  s.  40.— The  I 
prisoner  by  a  reckless  and  cruel  act  caused 
the  death  of  a  mare.    The  jury  found  that 
he  did  not  intend  to  kill,  ma;m,  or  worn 
the  mare,  but  that  he  knew  that  what  he 
did  would  or  might  kill,  maim,  or  wound 
the  mare,  and  that  he  nevertheless  did  the 
act  recklessly,  and  not  caring  whether  the 
mare  was  injured  or  not.    Held,  that  the 
was  sufficient  malice  to  support  a  convic- 
tion.   Reg.  v.  Welch.    Cr.Ap.Ct.  121. 

MALICIOUS  PROSECUTION. 

Malicious  prosecution — Threatening  letter — 
Question  to  be  submitted  to  jury — Bona  Jidts 
of  prosecutor  —  Information  given  to  the 
authorities. — In  an  action  for  maliciously 
causing  a  summons  to  be  issued  for  sendirg 

a  threatening  letter,  the  fact  of  the  defen-  Manslaughter — Accessory — Prize  jfrfht—Stsfr- 


dant  having  sworn  an  infogmatMP,  foUoved 
by  a  prosecution  in  fact,  is  not  sufficient  te 
render  the  defendant  liable.  Hie  wsoe  a 
to  whether  the  defendant  did  the  aea 
complained  of  should  hare  been  submitted 
to  tne  jury.  If  the  defendant  hooesh 
belie/ed  the  letter  to  have  been  in  tk 
handwriting  of  the  plaintiff,  when  he  aid 
the  case  before  the  authorities,  he  would 
be  entitled  to  a  verdict,  even  though  area  i 
belief  was  unfounded  in  fact,  and  bsohM 
subsequently  appear  to  hare  been  unrefut- 
able.   Lowe  v.  CoUuau    Q.B.  641. 

MANSLAUGHTER. 

Manslaughter  on  high  seas — Place  where  ofnet 
committed— The  three  miles  b'U—Ram* 
down  a  British  ship — Jurisdiction. — A  Ge> 
man  vessel,  carrying  the  German  flag,  at  i 
voyage  from  Hamburgh  to  the  West  Isdia. 
commanded  by  the  prisoner,  a  German,  aad 
having  a  crew  nearly  all  Germans,  sad  t 
French  pilot,  whilst  on  her  voyage  in  tk 
British  Channel,  at  a  point  within  two  aoi 
a  half  miles  from  Dover  Beach,  ran  ir-o 
and  sank  an  English  ship,  and  thereto* 
occasioned  the  death  of  an  English  snbjees 
on  board  of  her.  The  facta  wene  such  aa » 
render  the  prisoner  (if  he  had  been  an 
English  subject^  liable  for  manslaughter  b? 
the  law  of  England.  He'd  (per  Cocktaa. 
C.J.,  Kelly,  C.B.,  BramweLL,  J.A.,  Lb*. 
J.,  Pollock,  B.,  Field,  J.,  and  Sir  B. 
Phillimore),  that  there  was  no  jurisdictNO 
in  the  courts  of  this  country  to  try  tk 
prisoner,  a  foreigner  passing  the  Engba 
coast  on  the  high  seas  in  a  foreign  vessel 
though  the  occurrence  took  place  witfri 
three  miles  of  the  coast.  Held  Cod- 
burn,  C.J.,  Bramwell,  J.A.,  Brett,  JJL 
Lush,  J.,  Pollock,  B.,  Field,  J.,  and  Sir  R. 
Phillimore),  that  the  oSfence  was  not  com- 
mitted on  board  a  British  ship,  though  tk 
person  whose  death  was  caused  was  in  * 
British  ship  at  the  time  of  the  collision  and 
sinking  of  her.  Held  (per  Lord  Coleridge, 
C.J.,  Brett,  J.A.,  Amphlett,  J.A.,  Grot*. 
J.,  Denman,  J.,  and  Lindley,  J.),  that  tk 
courts  of  this  country  had  jurisdiction,  tk 
offence  being  committed  within  three  mite 
of  the  English  coast.  Held  (per  Lord 
Coleridge,  C.J.  and  Denman,  J.),  that  tk 
offence  was  committed  on  board  the  Bri- 
tish vessel.  Kelly,  C.B.,  Amphlett,  J-A. 
Grove,  J.,  and  Lindley,  J.  gave  no  define* 
judgment  as  to  whether  the  offence 
committed  on  board  a  British  ship  or  not 
Reg.  v.  Keyn.    Cr.Ap.Ct.  403. 
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holder. — Two  persons  about  to  fight  one 
another,  with  their  fists,  deposited  1/.  each 
with  the  prisoner,  as  stakeholder,  who  con- 
sented to  hold  it  until  after  the  fight,  and 
then  to  pay  the  21.  to  the  winner.  The 

Erisoner  did  not  in  any  way  otherwise  than 
y  holding  the  money  promote  or  encourage 
the  fight.  The  fight  took  place,  and,  from 
injuries  then  received,  one  of  the  men  died 
subsequently.  The  prisoner  was  not  present 
at  the  fight,  but  afterwards  paid  the  21.  to 
the  winner  of  the  fight.  Held,  that  the 
prisoner  was  not  an  accessory  before  the 
fact  to  the  manslaughter.  Reg.  v.  Taylor. 
Cr.Ap.Ct.  68. 

Manslaughter — Infant — Criminal  neglect  of— 
Wicked  negligence. — A  grown-up  person 
who  chooses  to  undertake  the  charge  of  a 
human  creature  helpless  either  from  infancy, 
simplicity,  lunacy,  or  other  infirmity,  is 
bound  to  execute  that  charge  without  wicked 
negligence;  and  if  such  person  by  wicked 
negligence  lets  the  helpless  creature  die, 
that  person  is  guilty  or  manslaughter.  Mere 
negligence  is  not  enough;  there  must  be 
negligence  so  great  as  to  satisfy  a  jury  that 
the  offender  had  a  wicked  mind  in  the  sense 
of  being  reckless  and  careless  whether 
death  occurred  or  not.  Reg.  v.  Nicholk. 
Brett,  J.  75. 

Manslaughter — Infant — Neglect  of  parent  to 
supply  medical  aid  from  conscientious  re- 
Hgious  belief— 31  £  32  Vict.  c.  122,  s.  87.— 
Since  the  31  &  32  Vict.  c.  122,  s.  87,  which 
makes  it  an  OiTence,  punishable  summarily, 
for  any  parent  wilfully  to  neglect  to  pro. 
vide  medica1  aid  for  his  child,  being  in  his 
custody  and  under  the  age  of  fourteen 
years,  whereby  the  health  of  such  child 
shall  have  been  or  is  likely  to  be  seriously 
injured,  it  is  manslaughter  if  the  child  die 
from  such  neglect ;  and  it  is  no  answer  to 
the  charge  of  manslaughter  that  the  parent 
so  neglected  from  a  conscientious  religious 
belief  that  it  was  wrong  to  call  in  medical 
aid,  and  that  medical  aid  was  not  required, 
and  not  from  any  intention  to  disobey  the 
law.    Reg.  v.  Downes.    Cr.Ap.Ct.  111. 

Murder — Manslaughter —  Wicked  negligence- 
Separate  existence. — On  an  indictment 
against  a  woman  for  the  wilful  murder  of 
her  new  born  child,  she  is  guilty  of  murder 
if  either  before  or  after  the  birth  of  the 
child  she  makes  up  her  mind  that  it  shall 
die,  and  the  child  being  born  alive,  she, 
with  the  intent  that  it  shall  die,  leaves  it 
to  die,  and  it  does  die  in  consequence.  Or 
again,  she  is  guilty  of  murder,  if  without 
intending  murder,  she  resolves  to  conceal 


the  birth  of  the  child  by  methods  which 
will  probably  end  in  its  death,  and  which 
being  carried  out  do  end  in  its  death.  She 
is  guilty  of  manslaughter,  if  without  having 
made  up  her  mind  that  the  child  shall  die, 
she  determines  to  be  alone  at  the  birth  for 
the  purpose  of  temporary  concealment,  and 
the  child  afterwaros  dies  by  reason  of  her 
wicked  negligence.  A  child  is  born  alive 
when,  breathing  and  living  by  reason  of 
breathing  through  its  own  lungs  alone,  it 
exists  as  a  live  child  without  deriving  any 
of  its  living  or  power  of  living  by  or  through 
any  connection  with  its  mother.  Reg.  v. 
Handley.   Brett,  J.  79. 

(See  Murder.) 


MISDEMEANOR. 
Attempt  to  Commit. 

(See  Attempt— Debtors  Act.) 


MURDER. 

Murder — Body  not  found — Admiralty  juris- 
diction—Statutes 13  Rich.  2,  c.  5  ;  15  Rich. 
2,  c.  3,  #.  3 ;  28  Hen.  8,  c  15 ;  11  &  12 
Will.  3,  c.  7,  «.  1 ;  32  Geo.  2,  c.  25,  s.  20 ; 
39  Geo.  3,  c.  37,  s.  1;  46  <7eo.S,c  54;  4  $■ 

5  Will.  4,  e.  36,  #.  22 ;  and  Consol  C.  St., 
ss.  45,  72,  50,  68 ;  17  <*•  18  Vict.  c.  104,  #. 
267 ;  18  ^  19  Vict.  c.  91,  s.  21.—A  hulk 
retaining  the  general  appointments  of  a 
ship,  registered  as  a  British  ship,  and  hoist- 
ing the  British  ensign,  although  only  used 
as  a  floating  warehouse,  is  prima  facie  suffi- 
ciently a  British  ship  to  be  within  the  17 

6  18  Vict.  c.  267,  and  a  crime  committed 
thereon  is  within  the  jurisdiction  of  the 
Admiralty.  Semble,  there  would  be  juris- 
diction at  common  law  if  a  British  ship 
was  on  the  high  seas,  or  infra  priwos  pontes, 
or  in  a  tidal  river  where  great  ships  come 
and  go.  The  murder  need  not  be  con- 
summated or  wholly  completed  on  board 
such  ship  to  give  jurisdiction.  Reg.  v.  Arm- 
strong.  Archibald,  J.  184. 

Murder — Admissibility  of  evidence— Statement 
made  by  deceased  in  the  absence  of  the  prisoner 
—  Motive— Deposition. — Where  the  deceased 
person,  a  constable,  in  the  course  of  his 
duty,  made,  shortly  before  his  death,  and  in 
the  absence  of  the  accused,  a  verbal  state- 
ment in  the  nature  of  a  report,  to  his 
superior  officer  (an  inspector  of  police),  as 
to  where  the  deceased  was  going  and  what 
he  was  going  to  do;   such  report  being 
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material  to  the  case  for  the  Crown,  held, 
per  Lush,  J.,  after  consultation  with  Mel 
J.,  that  such  statement  and  report  were 
admissible  in  evidence  for  the  prosecution. 
In  order  to  prove  malice  or  motive  against 
the  accused,  the  deposition  of  the  decei 
against  him,  taken  before  the  magistrates 
on  another  charge,  and  for  which  he  was 
afterwards  convicted,  was  tendered  to 
evidence,  and  held  admissible.  Reg.  v. 
Buckley.   Lush,  J.  293. 

(See  Accessory— Manslaughter.) 

MUSIC  LICENSE. 

Skating  rink— Music  licence— 25  Geo.  2,  c.  33, 
e.  2. — A  skating  rink,  in  London,  was  open 
to  the  public  on  payment  of  Is.  each  person . 
and  6a.  for  the  use  of  skates.  A  band  of 
six  musicians  performed  in  the  evening  from 
7  p.m.  to  10  p.m.  Held,  that  a  munis 
licence  was  required  by  the  25  Geo.  2,  a  36, 
8.  2,  and  that  the  person  who  kept  the  rink 
without  such  licence  was  subject  to  an  in* 
dictment  for  keeping  a  place  for  public 
music  and  for  public  entertainment  of  a  like 
kind  to  dancing.  Reg.  v.  Tucker.  Cr.  Ap.Ct. 
600. 

NIGHT  POACHING. 

Night  poaching— Occupation  of  land — "  Armed  n 
— "  Offensive  weapon  "-9  Geo.  4,  r.  69,  *.  9 
—  Practice  —  Amendment.  —  A  variance 
between  the  allegation  of  the  occupation  of 
land  in  an  indictment  for  night  poaching 
and  the  proof  of  the  occupation  will,  if  not 
such  as  to  have  misled  the  prisoners,  be 
amended  at  the  trial.  Night  poachers 
carrying  things  not  apparently  weapons  but 
capable  of  being  used  as  such  and  brought 
out  to  serve  for  both  harmless  and  offensive 
purposes,  are  44  armed  "  within  the  meaning 
of  9  Geo.  4,  c.  69,  s.  9.  Reg.  v.  Sutton  and 
others.   Lindley,  J.  648. 

NOXIOUS  THING. 
(See  Administration.  ) 

PARTNER. 
Larceny  by.  17. 

PEACE  OFFICERS. 
(See  Assault.) 
PERJURY. 
Indictment — Perjury — Averment  of  materiality. 


— An  indictment  for  perjury  stated  that  is 
action  was  brought  in  the  Chancery  Division, 
in  which  the  prisoner  was  the  plaintiff  sad 
W.  the  defendant ;  that  it  came  on  for  hear- 
ing before  the  Vioe-Chancellor;  that  tat 
prisoner  did  appear  aa  a  witness,  and  did 
falsely  swear  that  he  never  did  employ  0. 
and  H.  as  his  solicitors,  and  that  he  never 
executed  any  mortgage  or  deed  relating  to 
the  property  claimed  in  the  action ;  sad 
that  the  allegation  in  the  statement  of 
defence  in  the  action  that  he  executed  tat 
deeds  in  the  statement  of  defence  mentaoatd 
was  untrue ;  "  and  the  said  false  stateatntt 
so  upon  oath  made  by  the  prisoner  were 
material  to  the  matters  then  in  issue  before 
the  Court. "  Held,  upon  motion  in  arrest 
of  judgment,  that  the  indictment  was  good, 
and  that  the  averment  of  the  materiality  of 
the  perjury  assigned  was  sufficient.  To 
prove  that  the  action  was  pending,  the  copy 
of  the  writ  of  summons  filed  under  the  raki 
of  the  Judicature  Act,  and  a  copy  of  the 
pleadings  in  the  action,  and  the  order 
dismissing  the  action,  were  produced 
Held  sufficient  without  producing  the 
original  writ  of  summons.  Reg.  v.  ScotL 
Cr.Ap.Ct.  594. 

Perjury — Materiality—  Corroboration. — Where 
an  assignment  of  perjury  was  in  the  vagne 
terms  that  defendant  falsely  swore  that  he 
had  not  treated  a  certain  person  to  branch, 
&c,  on  a  certain  day,  instead  of  in  tat 
definite  terms,  that  he  had  not  treated  him 
at  a  particular  public  house,  on  a  certain 
day,  it  was  held,  that  proof  of  treating  at 
two  public  houses  by  two  distinct  witnesses, 
was  sufficient  to  support  a  conviction, 
because  any  witness  of  a  treating  at  a 
separate!  time  and  place  on  the  same  day 
was  sufficient  corroboration  of  the  witness 
who  spoke  only  to  one  act  of  treating.  Bey. 
v.  Hare.   Denman,  J.  174. 

PRACTICE. 
Practice — Postponement  of  trial — 21  j-  22  Geo. 
3,  c.  11,  s.  6  (ir.) — A  Judge  of  Assise  has 
power,  on  the  application  of  the  Crown, 
and  notwithstanding  the  prisoner's  demand 
for  an  immediate  trial,  to  postpone  sacs 
trial  a  second  time  after  bill  found  by  the 
grand  jury,  without  ordering  the  pcisoner  a 
release  on  bail,  if  satisfied  that  such  post- 
ponement is  necessary  in  order  to  secure  the 
ends  of  justice.  Semble,  the  second  clause 
of  the  21  &  22  Geo.  3,  c.  11,  s.  6  (Ir), 
applies  only  to  cases  where  the  prisoner 
had  neither  been  indicted  nor  tried  at  the 
first  assizes  after  his  committal  Reg  t. 
Dripps.   Fitzgerald,  B.  25. 
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Practice — Injunction — Jurisdiction, — A  bill  was 
filed  in  1872  by  one  partner,  against  two 
other  partners,  alleging  that  they  had 
formed  a  scheme  to  transfer  the  bosineBB ; 
and  praying  for  a  realisation  of  the  partner- 
ship property,  and  that  the  defendants 
might  pay  her  for  the  losses  occasioned  by 
the  transfer  of  the  business.  In  1874  the 
plaintiff  obtained  from  a  police  court,  a 
summons  against  the  two  other  partners 
for  a  conspiracy  to  defraud  her  out  of  her 
share  of  the  business.  On  a  motion  to  have 
the  proceedings  on  the  summons  restrained 
until  the  hearing  of  the  suit :  Held,  thai,  as 
the  suit  was  to  recover  and  realise  property, 
and  the  summons  was  to  obtain  personal 
punishment  for  a  criminal  offence,  the 
Court  of  Chancery  could  not  interfere. 
Saull  v.  Browne.    Ch.Ct.Ir.  80. 

Practice — Insane  prisoner — Inquiry  concerning 
settlement — Prison  contract— -Justices  of  con- 
tracting and  receiving  authority — 8  £r  4  Vict, 
c.  64—27  £  28  Vict.  c.  29—28  j-  29  Vict.  c. 
126. — By  sect.  1  of  the  Insane  Prisoners1 
Act,  1840,  two  justices  of  the  peace  of  the 
county,  city,  borough,  or  place  where  an 
insane  prisoner  is  imprisoned,  may  inquire, 
with  the  aid  of  two  physicians  or  surgeons, 
as  to  the  insanity  of  such  person.  By 
sect.  2  such  two  justices,  or  any  other  two 
justices  of  the  peace  of  the  county,  city, 
borough,  or  place  where  such  person  is 
imprisoned,  may  inquire  into  and  ascertain 
such  person's  legal  settlement,  with  the 
object  of  ordering  payment  of  the  costs 
of  his  maintenance.  Sect.  1  of  this  Act  is 
repealed  by  the  Insane  Prisoners'  Act 
Amendment  Act,  1864,  and  other  provisions 
are  made  for  inquiry  into  a  prisoner's 
insanity  by  visiting  or  other  justices  with 
physicians  or  surgeons,  and  in  certain  cases 
by  physicians  or  surgeons  only.  The  Prison 
Act,  1865,  provides  for  contracts  between 
prison  authorities  for  the  detention  of 
prisoners,  and  enacts  (sect.  57)  that  every 
prison,  wheresoever  situate,  shall  for  all 
purposes  be  deemed  to  be  within  the  limits 
of  the  place  for  which  it  is  used  as  a  prison  ; 
and  also  (sect.  66)  that  the  prison  of  the 
receiving  authority  shall  for  all  the  purposes 
of  and  incidental  to  the  commitment,  trial, 
detention,  and  punishment  of  the  prisoners 
of  the  contracting  authority  or  any  of  such 
purposes,  according  to  the  tenor  of  the 
contract,  be  deemed  to  be  the  prison  of 
the  contracting  authority:  Held  (upon 
demurrer  to  return  to  a  mandamus,  direct- 
ing the  justices  of  a  county,  in  the  prison  of 
which  an  insane  prisoner  had  been  detained 
under  a  contract  with  a  borough,  to  ascer- 


tain the  settlement  under  sect.  2  of  the  said 
Act  of  1840),  that  there  is  nothing  in  the 
said  two  later  Acts  of  1864  and  1865  to 
alter  the  duty  of  making  this  inquiry  from 
the  justices  of  the  county  in  which  the 
prisoner  was  actually  in  prison-  to  the 
justices  of  the  borough  which  contracted 
for  the  prisoner's  detention ;  and  that  any 
expense  to  the  county  in  consequence  should 
be  provided  for  in  its  contract  with  the 
borough.  Reg.  v.  Justices  of  Sussex.  Q.  B. 
33. 

Practice — Indictment — Commissioners  appointed 
by  statute  to  make  orders — Breach  of  order 
85  j-  36  Vict,  c  95,  a.  5.— By  the  Epping 
Forest  Amendment  Act,  1872,  sect,  o,  the 
Epping  Forest  Commissioners  may  make 
orders  prohibiting,  until  after  the  final  re- 
port, any  inclosures  or  waste  of  land  within 
the  forest,  subject  in  their  judgment  to  any 
forestal  or  common  rights.  The  commis- 
sioners made  a  general  order  prohibiting 
all  persons  from  committing  waste  upon  a 
piece  of  land  described,  until  the  final  re- 
port, or  until  further  order;  all  persons 
affected  to  be  at  liberty  to  Jg>ply  to  them 
as  there  might  be  occasion.  The  defendant 
applied  to  the  commissioners  by  counsel 
as  a  person  affected,  but  they  refused  to 
enter  into  the  question  raised.  The  defen- 
dant was  convicted  upon  an  indictment 
moved  by  certiorari  for  breach  of  this 
order.  Held,  upon  a  case  stated,  that  the 
order  and  the  indictment  were  good.  Reg. 
v.  Walker,  Q,  B.  94. 

Practice — Change  of  venue — Convenience  of 
witnesses — Criminal  information  for  Vtoel— 
Suggestion  that  a  fair  trial  cannot  be  had. — 
In  a  criminal  case  the  venue  will  not  be 
changed.  In  a  criminal  information  for 
libel  it  is  no  ground  to  enter  a  suggestion 
that  a  fair  trial  cannot  be  had  at  a  parti- 
cular venue,  that  many  of  the  witnesses 
sworn  to  be  necessary  for  the  defence  reside 
at  a  distance  from  the  locality  where  the 
venue  is  laid,  and  the  defendant  has  no 
funds  to  bring  them  to  that  venue.  Reg. 
v.  Casey.   Q.  B.  Ir.  614. 

Right  of  challenge  to  jurors — Criminal  informa- 
tion for  libel— Jury  struck  under  the  old 
system — Practice — Over-ruling  demurrer  by 
the  Crown  to  a  challenge. — In  a  criminal  in- 
formation for  libel,  tried  under  the  old 
system  of  striking  a  jury,  the  defendant 
has  a  right,  after  the  jury  panel  has  been 
reduced  to  twenty-four,  to  continue  his 
challenges.  In  Ireland,  under  39  &  40  Vict, 
c.  78,  s.  10,  the  defendant  in  such  case 
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may  challenge,  without  cause,  six  jurors.  I 
The  court  will  not  necessarily  allow  a  de- 
murrer by  the  Crown  to  a  challenge,  even 
though,  should  its  decision  in  allowing  the 
demuwerbe  wrong,  it  can  afterwards  be  set 
right.   Reg.  v.  Casey.    Q.B.  645. 

(See  Appeal— Criminal  Information — Libel 
—Trial.) 

PROPERTY  OF  FELONS. 

Detinue  and  trover — Property  found  on  a 
person  suspected  of  having  stolen  it — Triat 
and  acquittal  of  suspected  party — Property 
detained  by  constable— Application  by  con- 
stable to  magistrate  for  order,  under  2  3 
Vict.  c.  71,  8.  29,  as  to  disposal  of  property 
— Adjournment  by  magistrate  to  a  day  not  yet 
expired — Action  by  acquitted  party  against 
constable — Demurrer. — The  plaintiff,  being 
found  by  a  police  constable  wearing  a 
diamond  pin  and  diamond  ring,  was  taken 
into  custody  and  charged  by  him  with 
stealing  them,  and,  being  committed  by  a 
police  magistrate  for  trial  on  such  charge, 
was  afterwards  indicted  and  tried  thereon 
and  acquitted.  The  defendant,  a  superin- 
tendent of  police,  into  whose  possession  the 
pin  and  nng  had  lawfully  come  in  the 
course  of  the  proceedings,  did  not  deliver 
them  up  to  the  plaintiff  upon  the  latte-s 
acquittal,  but,  before  action  and  within 
a  reasonable  time  after  such  acquLtal, 
applied  to  a  magistrate  for  an  order  under 
sect.  29  of  the  2  &  3  Vict.  c.  71,  "  for  the 
delivery  of  the  said  goods  to  the  party  who 
should  appear  to  the  magistrate  to  be  vhe 
rightful  owner  thereof,  or  such  other  order 
as  to  the  magistrate  should  seem  meet." 
The  magistrate  entertained  the  application, 
and,  after  hearing  evidence  in  support  of  it, 
and  the  evidence  of  the  plaintiff  in  support 
of  his  claim  to  the  goods,  adjourned  the 
hearing  to  a  day  which  has  not  expired,  and 
no  order  has  yet  been  made.  In  an  action 
by  the  plaintiff  against  the  defendant  for 
the  detention  and  conversion  of  the  said  pin 
and  ring,  in  answer  to  which  the  defendant 
stated  the  facts  as  above  set  forth,  and 
alleged  that  he  detained  the  goods  as  a 
constable  in  the  performance  of  his  duty,  it 
was  held  by  the  Exchequer  Division 
(Cleasby,  B.V  overruling  a  demurrer  to  the 
statement  of  defence,  that  the  action  was 
not  maintainable,  and  that  the  defendant 
having  within  a  reasonable  time  applied  to 
the  magistrate  for  an  order  under  sect.  29 
of  the  statute,  and  done  all  that  the  Act  of 
Parliament  called  upon  him  to  do  to  render 
up  possession  of  the  goods  in  question,  and 


the  matter  being  still  in  the  hands  of  the 
magistrate,  the  defendant  was  not  respon- 
sible because  he  was  not  able  before  action 
to  relieve  himself  of  the  possession  of  the 
goods.    Bullock  v.  Dunlap.     Cleasby,  B\ 

Property  found  on  person  suspected  of  ham§ 
stolen  it — Action  of  detinue  against  consta&k 
—Demurrer— 2  3  Viet,  c  71,  s.  29.- 
The  plaintiff  was  committed  for  trial,  tried, 
and  acquitted  on  a  charge  of  stealing  i 
diamond  pin  and  ring,  which  were  found  is 
his  possession.  The  defendant,  a  superin- 
tendent of  police,  into  whose  possession  tbe 
pin  and  nng  had  lawfully  come  in  tat 
course  of  the  criminal  proceedings,  did  not 
deliver  them  to  the  plaintiff  on  his  acquittal; 
but  within  a  reasonable  time  afterwsidi 
applied  to  a  magistrate  under  sect.  29  of 
the  2  &  3  Vict.  c.  71,  for  an  order  "for the 
delivery  of  the  said  goods  to  the  party  who 
shall  appear  to  the  magistrate  to  be  tk 
rightful  owner  thereof,  or  such  other  onto 
as  to  the  magistrate  should  seem  meet" 
The  magistrate,  on  the  application  heme 
made,  heard  evidence  which  was  tendered 
both  for  the  plaintiff  and  the  defendant, 
and  adjourned  the  further  hearing  to  ft 
distant  day.  Before  the  expiration  of  that 
day  the  plaintiff  brought  his  action  again* 
the  defendant  for  the  detention  of  the  gowk 
The  defendant  set  out  the  above  facts  in  as 
Btatementof  defence,  and  that  no  order  had 
yet  been  made  by  the  magistrate.  Tbe 

Slaintiff  demurred:  Held  (affirming  the 
ecision  of  Cleasby,  B.,  in  the  Exchequer 
Division  below)  that,  no  order  having  been 
made  by  the  magistrate  under  sect.  29,  the 
plaintiff  s  action  was  not  maintainable. 
Bullock  v.  Dunlap.    Ct.ofAp.  581. 

PROPERTY. 
In  goods  obtained  by  fraud.    162,  588. 

RAPE. 

Rape — Consent — Fraud— Pretence  of  medical 
treatment. — A  man  who  kept  a  stall  in  » 
public  market  and  professed  to  give  medical 
and  surgical  advice  fraudulently  obtained 
possession  of  a  girl's  person,  pretending 
that  he  was  going  to  perform  a  snrsical 
operation  to  cure  ner  of  her  illness.  Tbe 
girl  was  nineteen  years  old  and  made  ft 
feeble  resistance,  and  only  submitted  to  the 
act  of  connexion  under  the  belief  that  the 
prisoner  was  treating  her  medically  and 
performing  a  surgical  operation.  Held, 
that  there  was  no  consent  to  the  act  d 
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sexual  intercourse,  and  that  the  prisoner 
was  guilty  of  the  crime  of  rape.  Reg.  v. 
Flattery.    Cr.Ap.Ct.  388. 

Rajye—SS  fl*  39  Vict.  c.  94,  s.  S— Indictment- 
Assault — Evidence. — Where  a  man  is  in- 
dicted for  rape  upon  a  child  under  the  age 
of  twelve  years  under  the  provisions  of  the 
statute  38  &  39  Vict.  c.  94,  s.  3,  he  cannot 
upon  that  indictment  be  found  guilty  of  an 
assault,  indecent  or  otherwise.  Reg.  v. 
Qutthrie  (39  L.  J.  M.  C.  95)  distinguished. 
Reg.  v.  Catkerall.   Amphlett,  B.  109. 

RECEIVING. 

Receiving — Evidence — Count  for  larceny — Jury 
finding  against  the  direction  of  the  judge — 
Withdrawal  of  direction. — Where  a  prisoner 
was  indicted  for  larceny  of  certain  goods 
and  also  for  receiving,  and  the  evidence 
against  her  consisted  of  the  fact  of  the 
stolen  property  having  been  found  con- 
cealed on  her  person,  at  about  ten  o'clock 
on  the  morning  after  the  night  on  which 
the  goods  were  stolen,  and  the  prisoner 
made  a  voluntary  statement  asserting  she 
had  found  the  goods,  the  judge  directed  the 
jury  to  acquit  the  prisoner  on  the  count  for 
receiving;  but  the  jury,  notwithstanding, 
acquitted  the  prisoner  on  the  count  for 
larceny,  but  convicted  her  of  receiving, 
and  the  judge  did  not  insist  on  the  direction 
he  had  previously  given,  but  reserved  for 
the  Court  for  Crown  Cases  Reserved  the 
question  as  to  whether  the  evidence  was 
sufficient  in  law  to  sustain  the  conviction 
on  the  count  for  receiving,  it  was  held  per 
curiam  (Whiteside,  C.J.  dubitante)  that 
the  evidence  was  sufficient  to  sustain  the 
conviction.  Held  also,  per  Dowse,  B., 
Lawson,  J.,  Morris,  J.,  Deasy,  B.,  Fitz- 
gerald, B.,  Keogh,  J.,  that,  whether  the 
judge  withdrew  his  direction  as  to  the 
count  for  receiving  or  not,  the  evidence 
being  sufficient  in  law  to  sustain  the  con- 
viction, the  conviction  must  stand.  Reg. 
v.  McMahon.    Cr.Cas.Res.  275. 

RESCUE. 

Rescue — Seizure  by  special  bailiff— Custody  of 
goods  seized — Assistants  of  bailiff. — Where 
goods  were  seized  under  a  warrant  of  the 
High  Sheriff  addressed  to  a  special  bailiff, 
grounded  on  a  writ  of  fi.  fa.  from  one  of 
the  Superior  Courts,  which  warrant  con- 
ferred no  authority  on  the  special  bailiff  to 
employ  assistants,  and  the  goods  were 
rescued  from  the  custody  of  the  assistants, 
it  was  held  that  an  indictment  was  not  sus- 


tainable for  "by  violence  and  threats  of 
vio'ence,  compelling "  the  special  bailiff  to 
abandon  the  seizure  of  the  goods  (Morris, 
C.J.,  Keogh,  J.,  and  Lawson,  J.,  disscn- 
fientibus).  Reg.  v.  Noonan.  Cr.Cas.Res.Ir. 
2. 

SENTENCE. 
Former  conviction.  386. 


THREATS. 

Husband  and  Wife— Sect.  48  of  24  (c  25  Vict, 
c.  96 —  Valuable  security — Coercion  of  hus- 
band.— The  defendants,  husband  and  wife, 
were  indicted  for  having  by  threats  of 
violence  and  restraint  induced  the  prose- 
cutor to  write  and  affix  his  name  to  the 
following  document :  44  London,  July  19th, 
1875.  I  hereby  agree  to  pay  you  100/. 
sterling  on  the  27th  inst.,  to  prevent  any 
action  against  me."  Held  that  this  docu- 
ment was  not  a  promissory  note,  but  was 
an  agreement  to  pay  money  for  a  valid 
consideration  which  could  be  sued  upon, 
and  was  therefore  a  valuable  security.  To 
constitute  a  valuable  security  within  the 
meaning  of  the  statute  am  instrument  need 
not  be  negotiable.  A  wife  who  takes  an 
independent  part  in  the  commission  of  a 
crime  when  her  husband  is  not  present  is 
not  protected  by  her  coverture.  Reg.  v. 
John  and  John.    Cr.Ap.Ct.  100. 

TRIAL. 

Trial — Prisoner  mute  by  visitation  of  God — 
Incapable  of  understanding  the  proceedings — 
Discharge  of  jury  —  Detainer  of  prisoner 
under  39  £  40  Geo.  8,  c.  94,  *.  2— Practice. 
— After  a  prisoner  had  been  found  by  a 
jury  "mute  by  the  visitation  of  God,"  a 
plea  of  not  guilty  was  ordered  to  be  entered 
for  him,  and  the  trial  proceeded.  A  rela- 
tive of  the  prisoner,  who  deposed  that  he 
could  in  some  degree  communicate  with  him 
by  signs,  was  sworn  as  interpreter.  In  his 
summing  up  the  judge  left  it  to  the  jury  to 
8:,y  whether  the  prisoner  was  guilty  or  not 
guilty  on  the  indictment;  and,  secondly, 
whether  the  prisoner  was  capable  of  under- 
standing, and  had  understood  the  nature  of 
the  proceedings.  The  jury  found  the 
prisoner  guilty  on  the  evidence,  but  that  he 
was  not  capable  of  understanding,  and,  as 
a  fact,  had  not  understood  the  nature  of 
the  proceedings :  Held,  that  the  convic- 
tion could  not  be  sustained,  and  this  court 
ordered  the  prisoner  to  be  detained  under 
the  39  &  40  Geo.  3,  c.  94,  s.  2,  during  Her 
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Majesty's  pleasure.  If  at  any  stage  of  tie 
trial  it  is  found  that  the  prisoner  has  no  j 
sufficient  in^eUect  to  understand  the  nature 
of  the  proceedings  the  jury  should  be  dis- 
charged!, and  the  prisoner  detained  urder 
39  &  40  Geo.  3,  c.  94,  s.  2.  Reg.  v.  Berry. 
CtAp.Ct.  189. 

Medical  examination  of  prisoner*— Magistrate's 
Order— Notice  of  action— 11  j-  12  Vict.  c. 
44,  ss.  8  and  9.— A  magistrate  has  no  right 
to  order  an  examination  of  the  person  of  a 
prisoner.  An  examination  by  medical  men, 
in  pursuance  of  such  an  order,  of  the  person 
of  a  female,  in  custody  upon  the  charge  of 
concealing  the  birth  of  her  illegitimate 
child,  constitutes  an  assault.  In  such  a 
case  a  magistrate  is  not  entitled  to  notice 
of  action  under  ss.  8  &  9  of  11  &  12  Vict, 
c,  44.    Agnew  v.  Jobson.    Lopes,  J.  625. 

Postponement  of,  25. 


VEXATIOUS  INDICTMENTS  ACT. 

Vexatious  Indictment  Act  (22  j-  23  Vict.  c.  17) 
*.  1 — Offence  npon  which  accused  is  com- 
mitted—-Misdemeanor — Aider  and  abettor. — 
B.  was  summoned  before  justices  for  aiding 
and  abetting  S.  to  obtain  money  by  false 


pretences,  and  both  S.  and  B. 1 
mitted  to  take  their   trial:   &  oa  to 
charge  of  attempting  _to  obtain  rawy  ^ 


false  pretences,  and  B.  on  the 
aiding  and  abetting  8.  to 
offence.  At  the  mwrioni  1 
against  S.  and  B.  for  jointly  i 
obtain  money  by  false  pretences  was  in- 
ferred, without  the  leave  required  by  Hi 
Vexatious  Indictment  Act,  and  found  by  Hi 
gpand  jury,  upon  which  &>  and  B.  were  tad 
jointly,  and  S.  acquitted  and  B.  faaai 
guilty.  At  the  trial  the  objection  was  tain 
and  overruled,  that  the  indictment  Isnsf 
I  been  preferred  against  B.  for  an  offesei 
upon  which  he  had  not  been  committed  hr 
trial,  the  indictment  should  be  qsanW; 
and  after  verdict,  another  objectun  vsi 
taken  and  overruled  that  S.,  the  prinripd 
offender,  having  been  acouitted,  B,  si 
aider  and  abettor,  could  not  be  fccmdgiDtj : 
Held,  by  this  court,  that  the  Vexatiosi 
Indictment  Act  (22  &  23  Viet.  e.  17),  a  I, 
was  inapplicable,  as  that  applied  only  to 
the  offence  of  "obtaining  money  or  otaar 
property  by  false  pretences,"  and  not  to  tat 
offence  of  44  attempting  to  obtain  mosey  sr 
other  property  by  false  pretences.*1  Hett, 
also,  that  the  second  objection  was  uatos- 
able,  as  in  misdemeanor  all  were  ] 
Reg.  v.  Burton.   Cr.Ap.Ct.  71. 
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STATUTES    AND    PARTS   OF  STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1878. 


MATRIMONIAL  CAUSES  ACT,  1878. 
41  Vict.  o.  19. 

An  Act  to  amend  the  Matrimonial  Causes  Act. — [27th  May,  1878.] 

4.  If  a  husband  shall  be  convicted  summarily  or  otherwise  of  an  If  husband 
aggravated  assault  within  the  meaning  of  the  statute  twenty-fourth  and  oonvictedof 
twenty-fifth  Victoria,  chapter  one  hundred,  section  forty-three,  upon  his  JSSt,*  court 
wife,  the  Court  or  magistrate  before  whom  he  shall  be  so  convicted  may,  may  order  that 
if  satisfied  that  the  future  safety  of  the  wife  is  in  peril,  order  that  the  wife  be  not 
wife  shall  be  no  longer  bound  to  cohabit  with  her  husband ;  and  such  ^^A^0^ 
order  shall  have  the  force  and  effect  in  all  respects  of  a  decree  of00  ^ 
judicial  separation  on  the  ground  of  cruelty ;  and  such  order  may  further 
provide, 

(1.)  That  the  husband  shall  pay  to  his  wife  such  weekly  sum,  as  the 
Court  or  magistrate  may  consider  to  be  in  accordance  with  his 
means  and  with  any  means  which  the  wife  may  have  for  her 
support ;  and  the  payment  of  any  sum  of  money  so  ordered  shall 
be  enforceable  and  enforced  against  the  husband  in  the  same 
manner  as  the  payment  of  money  is  enforced  under  an  order  of 
affiliation  ;  and  the  Court  or  magistrate  by  whom  any  such 
order  for  payment  of  money  shall  be  made  shall  have  power  from 
time  to  time  to  vary  the  same  on  the  application  of  either  the 
husband  or  the  wife,  upon  proof  that  the  means  of  the  husband 
or  wife  have  been  altered  in  amount  since  the  original  order  or 
any  subsequent  order  varying  it  shall  have  been  made  ; 

(2.)  That  the  legal  custody  of  any  children  of  the  marriage  under  the 
age  of  ten  yean  shall,  in  the  discretion  of  the  Court  or  magistrate, 
be  given  to  the  wife. 
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41  Vict.  o.  19.    Provided  always,  that  no  order  for  payment  of  money  by  the  husband, 
— ; —  a     or  for  the  custody  of  children  by  the  wife,  shall  be  made  in  favour  of  i 
M^rmorn^  wife  who  shall  be  proved  to  have  committed  adultery,  unless  such  adohsj 
lg7g    '  has  been  condoned  ;  and  that  any  order  for  payment  of  money  or  for  till 
custody  of  children  may  be  discharged  by  the  Court  or  magistrate  by 
whom  such  order  was  made  upon  proof  that  the  wife  has  since  the  making 
thereof  been  guilty  of  adultery ;  and  provided  also,  that  all  orders  made 
under  this  section  shall  be  subject  to  appeal  to  the  Probate  and  Admiralty 
Division  of  the  High  Court  of  Justioe. 


TEEEITOBIAL  WATEBS  JURISDICTION  ACT,  1878. 

41  &  42  Viot.  o.  73. 

An  Act  to  regulate  the  Law  relating  to  the  Trial  of  Offences  committed  m 
the  Sea  within  a  certain  distance  of  the  Coasts  of  Her  Majeshfi 
Dominions.— [16th  August,  1878.]  . 

Whereas  the  rightful  jurisdiction  of  Her  Majesty,  Her  heirs  and  sat- 
oessors,  extends  and  has  always  extended  over  the  open  seas  adjacent 
to  the  coasts  of  the  United  Kingdom  and  of  all  other  parts  of  Be 
Majesty's  dominions  to  such  a  distance  as  is  necessary  for  the  defence  aid 
security  of  such  dominions  : 

And  whereas  it  is  expedient  that  all  offences  committed  on  the  opei 
sea  within  a  certain  distance  of  the  coasts  of  the  United  Kingdom  and  of 
all  other  parts  of  Her  Majesty's  dominions,  by  whomsoever  committed, 
should  be  dealt  with  according  to  law : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  isd 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  asi 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  or 
the  same,  as  follows  : 

Short  title.        1.  This  Act  may  be  cited  as  "  The  Territorial  Waters  Jurisdiction  Act 
1878." 

Amendment  of     2.  An  offence  committed  by  a  person,  whether  he  is  or  is  not  a  subj«: 
the  law  as  to  of  Her  Majesty,  on  the  open  sea  within  the  territorial  waters  of  Her 
the  jnrisdio-    Majesty's  dominions,  is  an  offence  within  the  jurisdiction  of  the  Adminl 
AdmiraL       although  it  may  have  been  committed  on  board  or  by  means  of  a  foreigi 
ship,  and  the  person  who  committed  such  offence  may  be  arrested,  tried, 
and  punished  accordingly. 
Restriction  on    3.  Proceedings  for  the  trial  and  punishment  of  a  person  who  is  not » 
institution  of   subject  of  Her  Majesty,  and  who  is  charged  with  any  such  offence  as  is 
P^e^igsfor  declared  by  this  Act  to  be  within  the  jurisdiction  of  the  Admiral  shall 
off™*  nt    not  be  instituted  in  any  court  of  the  United  Kingdom,  except  with  the 
consent  of  one  of  Her  Majesty's  Principal  Secretaries  of  State,  and  ob 
his  certificate  that  the  institution  of  such  proceedings  is  in  his  opinio* 
expedient,  and  shall  not  be  instituted  in  any  of  the  dominions  of  Her 
Majesty  out  of  the  United  Kingdom,  exoept  with  the  leave  of  the 
Governor  of  the  part  of  the  dominions  in  which  such  proceedings  are 
proposed  to  be  instituted,  and  on  his  certificate  that  it  is  expedient  tint 
such  proceedings  should  be  instituted. 
Provisions  as      4.  On  the  trial  of  any  person  who  is  not  a  subject  of  Her  Majesty  for 
to  procedure,  an  offence  declared  by  this  Act  to  be  within  the  jurisdiction  of  the 
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Admiral,  it  shall  not  be  necessary  to  aver  in  any  indictment  or  information  41  &  42  Vict. 
on  such  trial  that  such  consent  or  certificate  of  the  Secretary  of  State  or      o.  78. 
Governor  as  is  required  by  this  Act  has  been  given,  and  the  fact  of  the    T  ""T- 
same  having  been  given  shall  be  presumed  unless  disputed  by  the  w^Lera  °Juris- 
defendant  at  the  trial ;  and  the  production  of  a  document  purporting  to  diction  Act, 
be  signed  by  one  of  Her  Majesty's  Principal  Secretaries  of  State  as  1878. 
respects  the  United  Kingdom  and  by  the  Governor  as  respects  any  other 
part  of  Her  Majesty's  dominions,  and  containing  such  consent  and 
certificate,  shall  be  sufficient  evidence  for  all  the  purposes  of  the  Act  of 
the  consent  and  certificate  required  by  this  Act. 

Proceedings  before  a  justice  of  the  peace  or  other  magistrate  previous 
to  the  committal  of  an  offender  for  trial,  or  to  the  determination  of  the 
justice  or  magistrate  that  the  offender  is  to  be  put  upon  his  trial,  shall  not 
be  deemed  proceedings  for  the  trial  of  the  offence  committed  by  such 
offender  for  the  purposes  of  the  said  consent  and  certificate  under  this 
Act. 

5.  Nothing  in  this  Act  contained  shall  be  construed  to  be  in  derogation  Saving  as  to 
of  any  rightful  jurisdiction  of  Her  Majesty,  her  heirs  or  successors,  under  jurisdiction, 
the  law  of  nations,  or  to  affect  or  prejudice  any  jurisdiction  conferred  by 

Act  of  Parliament  or  now  by  law  existing  in  relation  to  foreign  ships  or 
in  relation  to  persons  on  board  such  ships. 

6.  This  Act  shall  not  prejudice  or  affect  the  trial  in  manner  heretofore  Saving  as  to 
in  use  of  any  act  of  piracy  as  defined  by  the  law  of  nations,  or  affect  or  piracy, 
prejudice  any  law  relating  thereto  ;  and  where  any  act  of  piracy  as 

defined  by  the  law  of  nations  is  also  any  such  offence  as  is  declared  by 
this  Act  to  be  within  the  jurisdiction  of  the  Admiral,  such  offence  may 
be  tried  in  pursuance  of  this  Act,  or  in  pursuance  of  any  other  Act  of 
Parliament,  law,  or  custom  relating  thereto. 

7.  In  this  Act,  unless  there  is  something  inconsistent  in  the  context,  Definitions— 
the  following  expressions  shall  respectively  have  the  meanings  hereinafter  "  Jurisdiction 
assigned  to  them ;  that  is  to  say,  of  the 

"  The  jurisdiction  of  the  Admiral,''  as  used  in  this  Act,  includes  the  ^nij^Knlg. 
jurisdiction  of  the  Admiralty  of  England  and  Ireland,  or  either  of  dom*"  "Terri- 
such  jurisdiction  as  used  in  any  Act  of  Parliament ;  and  for  the  toriai  waters 
purpose  of  arresting  any  person  charged  with  an  offence  declared  by  °f  Her 
this  Act  to  be  within  the  jurisdiction  of  the  Admiral,  the  territorial  JJjjSnkms .» 
waters  adjacent  to  the  United  Kingdom,  or  any  other  part  of  Her  « Governor 
Majesty's  dominions,  shall  be  deemed  to  be  within  the  jurisdiction  "  Offence ;"' 
of  any  judge,  magistrate,  or  officer  having  power  within  such  "  Ship 
United  Kingdom,  or  other  part  of  Her  Majesty's  dominions,  to  "JT0™**11 
issue  warrants  for  arresting  or  to  arrest  persons  charged  with  8 
offences  committed  within  the  jurisdiction  of  such  judge,  magis- 
trate, or  officer : 

"  United  Kingdom  "  includes  the  Isle  of  Man,  the  Channel  Islands,  and 
other  adjacent  islands : 

"The  territorial  waters  of  Her  Majesty's  dominions,"  in  reference  to 
the  sea,  means  such  part  of  the  sea  adjacent  to  the  coast  of  the 
United  Kingdom,  or  the  coast  of  some  other  part  of  Her  Majesty's 
dominions,  as  is  deemed  by  international  law  to  be  within  the 
territorial  sovereignty  of  Her  Majesty  ;  and  for  the  purpose  of  any 
offence  declared  by  this  Act  to  be  within  the  jurisdiction  of  the 
Admiral,  any  part  of  the  open  sea  within  one  marine  league  of  the 
coast  measured  from  low-water  mark  shall  be  deemed  to  be  open 
sea  within  the  territorial  waters  of  Her  Majesty's  dominions. 
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"Governor,"  as  respects  India,  means  the  Governor—General  or  thi 
Governor  of  any  Presidency ;  and  where  a  British  possession  concrti 
of  several  constituent  colonies,  means  the  Governor-General  of  the 
whole  possession  or  the  Governor  of  any  of  the  constituent  colonies ; 
and  as  respects  any  other  British  possession,  means  the  officer  for 
the  time  being  administering  the  government  of  such  possession ; 
also  any  person  acting  for  or  in  the  capacity  of  Governor  shall  be 
included  under  the  term  "  Governor : " 

"  Offence  "  as  used  in  this  Act  means  an  act,  neglect,  or  default  of  such 
a  description  as  would,  if  committed  within  the  body  of  a  county 
in  England,  be  punishable  on  indictment  according  to  the  law  of 
England  for  the  time  being  in  force : 

"  Ship "  includes  every  description  of  ship,  boat,  or  other  floating 
craft : 

"  Foreign  ship  "  means  any  ship  which  is  not  a  British  ship. 
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STATUTES    AND    PAETS    OF  STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 
PASSED  IN  THE  SESSION  OP  PAELIAMENT  OF  1879. 


SPBING  ASSIZES  ACT,  1879. 
42  Viot.  cap.  1. 


An  Act  to  amend  the  Law  respecting  the  holding  of  Assizes. — [14th  March, 

1879.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Spring  Assizes  Act,  1879."  Short  title. 

2.  Whereas  it  is  expedient  to  enable  Her  Majesty  to  unite  counties  for  Extension  to 
the  purpose  of  holding  spring  assizes  in  the  manner  in  which  Her  Majesty  ^^^Jjf8 
is  authorised  to  unite  counties  for  the  purpose  of  holding  winter  assizes,  HerM*je»ty 
and  to  make  similar  provision  in  relation  to  the  jurisdiction  of  the  as  to  winter 
Central  Criminal  Court  over  offences  committed  in  the  neighbouring  Msiaei— 89& 
counties  to  that  which  Her  Majesty  is  able  to  make  under  the  Winter  ^o^xvfot. 
Assizes  Act,  1876 :  Be  it  therefore  enacted  as  follows  :  0  ±q. 

All  the  provisions  of  the  Winter  Assizes  Act,  1876,  shall  be  deemed  to 
be  herein  enacted,  with  the  substitution  of  "  spring  assizes  '  for  "  winter 
assizes/'  and  of  the  months  of  March,  April,  and  May  for  the  months  of 
November,  December,  and  January  respectively ;  provided  that  nothing 
in  this  Act,  or  the  Winter  Assizes  Acts,  1876  and  1877,  shall  affect  the 
custom  of  holding  separate  assizes  in  and  for  each  county  twice  a  year. 

8.  Notwithstanding  anything  in  the  Prison  Act,  1877,  or  anything  Execution  of 
done  in  pursuance  of  that  Act,  where  judgment  of  death  has  been  passed  ^th^So* 
upon  a  convict  at  any  assizes  held  after  the  passing  of  this  Act,  the  41  yict  0  21 
judgment  may  be  carried  into  execution  in  any  prison  in  which  the  _28  k  29 
convict  was  confined  for  the  purpose  of  safe  custody  prior  to  his  removal  Viot.  0. 126— 
to  the  place  where  the  assizes  were  held  ;  and  the  sheriff  of  the  county  ^HjJjj 
for  which  such  assizes  were  held  shall  be  charged  with  the  execution  of  y^t  Q  ^ 
that  judgment,  and  shall  for  that  purpose  have  the  same  jurisdiction  39 ^46  Viot. 
and  powers,  and  be  subject  to  the  same  duties  in  the  prison  in  which  0. 57. 
the  judgment  is  to  be  carried  into  execution,  although  such  prison  is 
not  situate  within  his  county,  as  he  has  by  law  with  respect  to  the 
common  gaol  of  his  county,  or  would  have  had  if  the  Prison  Act,  1865, 
and  the  Prison  Act,  1877,  had  not  passed. 

The  coroner,  whose  duty  it  is  to  hold  an  inquest  on  the  bodies  of 
prisoners  dying  in  any  prison  shall  hold  an  inquest  in  accordance  with 
the  Capital  Punishment  Amendment  Act,  1868,  on  the  body  of  any 
oonviot  executed  in  that  prison. 
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42  Vict.  c.  1.     Nothing  in  this  section  shall  affect  any  power  authorised  to  be 

  exercised  by  Order  in  Council  under  the  Winter  Assizes  Act,  1876,  ad 

^'"f^^  this  Act. 
Doanitions.'       4.  In  this  Act— 

The  expression  "assizes    means  any  court  of  assize,  or  any  sessions  <* 

oyer  and  terminer  or  gaol  delivery : 
The  expression  "  county  "  includes  a  county  of  a  city  and  a  county  of 
a  town,  and  any  such  division  of  a  county  as  is  constituted  by  Older 
in  Council  under  the  Act  of  the  session  of  the  third  and  fourth 
years  of  King  William  the  Fourth,  chapter  seventy-one,  intituled 
"An  Act  for  the  appointment  of  convenient  places  for  the  hofchig 
of  assizes  in  England  and  Wales/'  and  the  sheriff  for  a  county  n 
divided  shall  for  the  purposes  of  this  Act  be  deemed  to  be  the  shirif 
for  such  division  of  a  county. 


BANKERS'  BOOKS  EVIDENCE  ACT,  1879. 
42  Viot.  cap.  11. 

An  Act  to  amend  the  Law  of  Evidence  with  respect  to  Bankers'  Both 
[23rrf  May,  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  fte 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oonanm 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  am 
as  follows : 

Short  title.        1.  This  Act  may  be  cited  as  "The  Bankers9  Boohs  Evidence  M 

1879." 

Repeal  of  89  A  2.  The  Bankers'  Books  Evidence  Act,  1876,  shall  be  repealed  at  fins 
40  viot  o.  48.  the  passing  of  this  Act,  but  snch  repeal  shall  not  affect  anything  wake 

has  been  done  or  happened  before  such  repeal  takes  effect. 
Mode  of  proof    8.  Subject  to  the  provisions  of  this  Act,  a  copy  of  any  entry  is  a 
of  entries  in   banker's  book  shall  in  all  legal  proceedings  be  received  as  prvmA  fit* 
bankers' books.  evidence  0f  guch  entry,  and  of  the  matters,  transactions,  and  aoooustt 

therein  recorded. 

Proof  that  4.  A  copy  of  an  entry  in  a  bankers'  book  shall  not  be  received  ii 
book  is  a  evidence  under  this  Act  unless  it  be  first  proved  that  the  book  was  at  tie 
bankers'  book,  time  0f  the  making  of  the  entry  one  of  the  ordinary  books  of  the  beak 

and  that  the  entry  was  made  in  the  usual  and  ordinary  course  of  bosxae* 

and  that  the  book  is  in  the  custody  or  control  of  the  bank. 

Such  proof  may  be  given  by  a  partner  or  officer  of  the  bank,  and  msy 

be  given  orally  or  by  an  affidavit  sworn  before  any  commissioner  or  penos 

authorised  to  take  affidavits. 
Verification  of    5.  A  copy  of  an  entry  in  a  bankers'  book  shall  not  be  received  a 
°°py*  evidence  under  this  Act  unless  it  be  farther  proved  that  the  copy  has  beet 

examined  with  the  original  entry  and  is  correct. 

Such  proof  shall  be  given  by  some  person  who  has  examined  the  cop? 

with  the  original  entry,  and  may  be  given  either  orally  or  by  an  affidsnt 

sworn  before  any  commissioner  or  person  authorised  to  take  affidavits. 
Case  in  which     6.  A  banker  or  officer  of  a  bank  shall  not,  in  any  legal  proceedisg 
not  com  *U-    *°  w^c^  tne  hank  is  not  a  party,  be  compellable  to  produce  any  banker  ' 
able<toproduce        tne  contents  of  which  can  be  proved  under  this  Act,  or  to  appear* 
book,  4c. 
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a  witness  to  prove  the  matters,  transactions,  and  accounts  therein  recorded,  42  Vior.  a  11. 
unless  by  order  of  a  judge  made  for  special  cause.  — 

7.  On  the  application  of  any  party  to  a  legal  proceeding  a  court  or  e^^Jj^ 
judge  may  order  that  such  party  be  at  liberty  to  inspect  and  take  copies  1379. 

of  any  entries  in  a  banker's  book  for  any  of  the  purposes  of  such  pro-   

ceedings.  An  order  under  this  section  may  be  made  either  with  or  without 0ourt  °*  JudfiP 
summoning  the  bank  or  any  other  party,  and  shall  be  served  on  the  bank  JJ2to? *o^" 
three  clear  days  before  the  same  is  to  be  obeyed,  unless  the  court  or  judge 
otherwise  directs. 

8.  The  costs  of  any  application  to  a  court  or  judge  under  or  for  the  Costs, 
purposes  of  this  Act,  and  the  costs  of  anything  done  or  to  be  done  under 

an  order  of  a  court  or  judge  made  under  or  for  the  purposes  of  this  Act 
shall  be  in  the  discretion  of  the  court  or  judge,  who  may  order  the  same 
or  any  part  thereof  to  be  paid  to  any  party  by  the  bank,  where  the 
same  have  been  occasioned  by  any  default  or  delay  on  the  part  of  the 
bank.  Any  such  order  against  a  bank  may  be  enforced  as  if  the  bank 
was  a  party  to  the  proceeding. 

9.  In  this  Act  the  expressions  "bank"  and  "banker"  mean  any  Interpretation 
person,  persons,  partnership,  or  company  carrying  on  the  business  of  £f.^Jjnk3f  , 
bankers  and  having  duly  made  a  return  to  the  Commissioners  of  Inland  MbUSfeSps' 
Revenue,  and  also  any  savings  bank  certified  under  the  Acts  relating  to  books." 
savings  banks,  and  also  any  post  office  savings  bank. 

The  fact  of  any  such  bank  having  duly  made  a  return  to  the  Com- 
missioners of  Inland  Revenue  may  be  proved  in  any  legal  proceeding  by 
production  of  a  copy  of  its  return  verified  by  the  affidavit  of  a  partner  or 
officer  of  the  bank,  or  by  the  production  of  a  copy  of  a  newspaper 
purporting  to  contain  a  copy  of  such  return  published  by  the  Com- 
missioners of  Inland  Revenue ;  the  fact  that  any  such  savings  bank  is 
certified  under  the  Acts  relating  to  savings  banks  may  be  proved  by  an 
office  or  examined  copy  of  its  certificate ;  the  fact  that  any  such  bank  is 
a  post  office  savings  bank  may  be  proved  by  a  certificate  purporting  to  be 
under  the  hand  of  Her  Majesty's  Postmaster-General  or  one  of  the 
secretaries  of  the  post  office. 

Expressions  in  this  Act  relating  to  "banker's  books"  include  ledgers, 
day  books,  cash  books,  account  books,  and  all  other  books  used  in  the 
ordinary  business  of  the  bank. 

10.  In  this  Act—  Interpretation 
The  expression  "  legal  proceeding"  means  any  civil  or  criminal  pro-  °^!jkg»l  pro- 
ceeding or  inquiry  in  which  evidence  is  or  may  be  given,  and?,^^ 
includes  an  arbitration ;  <*  Judge." 

The  expression  "the  court"  means  the  court,  judge,  arbitrator, 
persons,  or  person  before  whom  a  legal  proceeding  is  held  or  taken ; 

The  expression  "  a  judge  "  means  with  respect  to  England  a  judge  of 
the  High  Court  of  Justice,  and  with  respect  to  Scotland  a  lord 
ordinary  of  the  Outer  House  of  the  Court  of  Session,  and  with 
respect  to  Ireland  a  judge  of  the  High  Court  of  Justice  in  Ireland; 

The  judge  of  a  County  Court  may,  with  respect  to  any  action  in  such 
court,  exercise  the  powers  of  a  judge  under  this  Act. 

11.  Sunday,  Christmas  Day,  Good  Friday,  and  any  bank  holiday  shall  Computation 
be  excluded  from  the  computation  of  time  under  this  Act.  oi  time* 
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RACECOURSES  LICENSING  ACT,  1879. 

42  &  43  Vict.  cap.  18. 

An  Act  for  the  Licensing  of  Metropolitan  Suburban  Raeecourxes. — [3rrf 

July,  1879.] 

Hone  noes  2.  From  and  after  the  twenty-fifth  day  of  March  one  thousand  eight 
w*thin  ten  hundred  and  eighty  it  shall  not  be  lawful  that  any  horse-race  be  held  or 
miles  of  °Lon-  ^e  P**06  on  pretext  Whatsoever  within  a  radius  of  ten  miles  from 
don  unless  Charing  Cross  in  the  City  of  Westminster,  unless  in  a  place  for  which  a 
licensed.  licence  for  horse-racing  has  been  obtained  pursuant  to  the  provision* 
hereinafter  contained. 

Penalty  on  5.  Any  person  who  after  the  said  twenty-fifth  day  of  March  one 
persons  taking  thousand  eight  hundred  and  eighty  shall  take  part  in  any  horse-race 
ficena^^orse-  ^  °Pen  or  Closed  land  or  place  for  which  a  licence  is  required  under 
races.  this  Act,  and  for  which  a  licence  has  not  been  obtained,  shall  upon 

summary  conviction  be  liable  to  a  penalty  of  ten  pounds,  or  an  imprison- 
ment not  exceeding  two  months. 
Penalty  on        6.  Any  person  who  shall  be  the  owner  or  lessee  or  in  possession  or 
owners  and^    occupation  of  any  open  or  inclosed  land  or  place  for  which  a  licence 
ground  where  ^or  horse-racing  is  required  under  this  Act,  and   upon  which  any 
unlicensed      horse-race  shall  be  held  after  the  said  twenty-fifth  day  of  March  one 
horse-races     thousand  eight  hundred  and  eighty  without  such  licence  having  been 
take  place.     obtained,  shall  be  guilty  of  a  misdemeanour,  and  on  conviction  thereof 
shall  be  punishable  for  every  such  offence  with  fine  or  imprisonment  at  the 
discretion  of  the  court,  such  fine  not  to  be  less  than  five  pounds  nor  more 
than  twenty-five  pounds,  and  such  imprisonment  not  to  be  less  than  one 
month  nor  more  than  three  months. 
Unlicensed        7.  Every  horse-race  held  or  taking  place  in  contravention  of  the  provi- 
horse-raoes  to  sions  of  this  Act  shall  be  deemed  to  be  a  nuisance,  and  any  person  injured 

be  deemed  a  or  inconvenienced  thereby  shall  have  all  such  rights  and  remedies  affainst 
nuisance,  and     „  ...  ,  J.  ,       v    .  -  — 

liable  accord-  persons  taking  part  in  the  same,  and  against  owners,  lessees,  and 
ingiy.  occupiers  of  the  land  or  place,  as  he  would  have  in  case  of  a  nuisance  at 

common  law. 


PROSECUTION  OF  OFFENCES  AOT,  1879. 

42  &  48  Viot.  gap.  22. 

An  Act  for  more  effectually  providing  for  the  Prosecution  of  Offences  in 
England,  and  for  other  purposes. — [3rd  July,  1879.] 

Whereas  it  is  expedient  to  provide  more  effectually  for  the  prosecution 
of  offences  in  England,  and  for  other  purposes  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

Short  title.  1.  This  Act  may  be  cited  as  "  The  Prosecution  of  Offences  Act,  1879." 
Appointment  2.  A  Secretary  of  State  may  from  time  to  time  appoint  an  officer  to  be 
v£*£t$    oaUed  the  Director  of  Public  Prosecutions,  with  such  salary  not  exceeding 
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two  thousand  pounds  per  annum,  as  he  may,  with  the  consent  of  the  42&43Vior. 
Treasury,  fix.  a  22- 

It  shall  be  the  duty  of  the  Director  of  Public  Prosecutions,  under  the  p^tauim  oj 
superintendence  of  the  Attorney-General,  to  institute,  undertake,  or  carry  Offences  Act, 
on  such  criminal  proceedings  (whether  in  the  Court  for  Crown  Cases  1879. 
Reserved,  before  Sessions  of  Oyer  and  Terminer  or  of  the  Peace,  before  «  wi"7V 
magistrates,  or  otherwise),  and  to  give  such  advice  and  assistance  to  chief  OQtio^8 
officers  of  police,  clerks  to  justices,  and  other  persons,  whether  officers  or 
not,  concerned  in  any  criminal  proceeding  respecting  the  conduct  of  that 
proceeding,  as  may  be  for  the  time  being  prescribed  by  regulations  under 
this  Act,  or  may  be  directed  in  a  special  case  by  ^  the  Attorney- 
General. 

The  regulations  under  this  Act  shall  provide  for  the  Director  of  Public 
Prosecutions  taking  action  in  cases  which  appear  to  be  of  importance  or 
difficulty,  or  in  which  special  circumstances  or  the  refusal  or  failure  of  a 
person  to  proceed  with  a  prosecution,  appear  to  render  the  action  of  such 
director  necessary  to  secure  the  due  prosecution  of  an  offender,  and  shall 
also  fix  the  areas  or  districts  for  which  the  assistants  of  such  director  shall 
respectively  be  appointed  and  act. 

3.  A  Secretary  of  State  may  from  time  to  time  appoint  such  Assistants,  Establishment 
not  exceeding  six,  as  may,  with  the  sanction  of  the  Treasury,  seem  neces-  pix^£  £f 
sary  for  the  proper  execution  of  his  duties  by  the  Director  of  Public  public  Prose- 
Prosecutions,  and  may  assign  them  their  duties.    And  the  Attorney-  cations. 
General,  with  the  approval  of  a  Secretary  of  State,  may  from  time  to 

time  appoint  such  clerks,  messengers,  and  servants  as  may,  with  the 
sanction  of  the  Treasury,  seem  necessary  for  the  proper  execution  of  his 
duties  by  the  Director  of  Public  Prosecutions,  and  may  assign  them  their 
duties. 

There  shall  be  paid  to  such  Assistants,  clerks,  messengers,  and  servants 
such  salaries  or  remuneration  as  may  be  from  time  to  time  fixed  by  the 
Attorney-General,  with  the  approval  of  a  Secretary  of  State  and  the 
consent  of  the  Treasury. 

The  said  salaries  and  remuneration,  and  the  salary  of  the  Director  of 
Public  Prosecutions,  and  all  expenses  incurred  in  the  execution  of  the 
duties  of  that  director,  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

No  Assistant  director  of  public  prosecutions  shall  be  appointed  for  any 
longer  term  than  seven  years ;  but  any  person  vacating  his  office  by  reason 
of  this  provision  may  be  re-appointed. 

4.  A  person  appointed  to  be  the  Director  of  Public  Prosecutions,  or  to  Qualification 
be  an  Assistant  of  such  director,  shall  be  either  a  barrister-at-law  or  a  of  Director  of 
solicitor  of  the  Supreme  Court  of  Judicature,  and  shall  be  in  the  case  of  ^^^J6^ 
the  director  in  actual  practice  and  of  not  less  standing  than  ten  years,  and  Assistants. 

in  the  case  of  an  Assistant  in  actual  practice  and  of  not  less  standing  than 
seven  years. 

Neither  the  Director  of  Public  Prosecutions  nor  any  Assistant  of  such 
director  shall  directly  or  indirectly  practise  in  their  profession  except  in 
the  discharge  of  their  duties  under  this  Act. 

5.  Where  the  Director  of  Public  Prosecutions  gives  notice  to  any  justice  Delivery  of 
or  coroner  that  he  has  instituted,  or  undertaken,  or  is  carrying  on  any  recognisances, 
criminal  proceeding,  such  justice  and  coroner  shall  at  the  time  and  in  the  ^qu ^Direo- 
manner  prescribed  by  the  regulations  under  this  Act,  or  directed  in  any  tor 'of  Public 
special  case  by  an  order  of  the  Attorney-General,  transmit  to  the  said  Prosecutions, 
director  every  recognisance,  information,  certificate,  inquisition,  deposition, 
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42  &  43  Vict,  document,  and  thing  which  is  connected  with  the  said  proceeding,  and 
a  22.       which  the  justice  or  coroner  is  required  by  law  to  deliver  to  the  proper 
Prosecution  of  °®cer  °^  ^ne  cour^  ^  which  the  trial  is  to  be  had,  and  the  said  director 
Offences°lc^  shall,  subject  to  the  regulations  under  this  Act,  cause  the  same  to  be 

  delivered  to  the  said  proper  officer  of  the  court,  and  shall  be  under  the 

same  obligation,  on  the  same  payment,  to  deliver  to  an  applicant  copies 
thereof  as  the  said  justice,  coroner,  or  officer. 

It  shall  be  the  duty  of  every  clerk  to  a  justice  or  to  a  police  court  to 
transmit,  in  accordance  with  the  regulations  under  this  Act,  to  the 
Director  of  Public  Prosecutions,  a  copy  of  the  information  and  of  all 
depositions  and  other  documents  relating  to  any  case  in  which  a  prosecu- 
tion for  an  offence  instituted  before  such  justice  or  court  is  withdrawn  or 
is  not  proceeded  with  within  a  reasonable  time. 

A  failure  on  the  part  of  any  justice  or  coroner  to  comply  with  this 
section  shall  be  deemed  to  be  a  failure  to  comply  with  the  said  require- 
ment to  deliver  to  the  proper  officer  of  the  court;  and  any  clerk  to  a 
justice  or  to  a  police  court  failing  to  comply  with  this  section  shall  be 
liable  to  the  same  penalty  to  which  a  justice  or  coroner  is  liable  for  such 
failure  as  aforesaid, 

6.  Where  any  criminal  proceeding  has  been  instituted  or  undertaken  by 
the  Director  of  Public  Prosecutions,  any  person  having  the  right  to  insti- 
tute and  carry  on  such  proceedings  may,  if  he  have  good  cause  for  so 
doing,  show,  by  affidavit  to  any  judge  of  the  High  Court  of  Justice,  that 
such  Director  of  Public  Prosecutions  has  abandoned  such  proceedings,  or 
has  neglected  duly  to  carry  on  the  same,  and  such  judge,  after  hearing 
such  Director  of  Public  Prosecutions,  may  give  such  directions  as  to  the 
mode  in  which  such  proceedings  shall  be  continued  by  such  person  so 
applying,  or  by  the  said  Director  of  Public  Prosecutions,  as  to  such  judge 
shall  appear  right. 

Saying  as  to  7.  Nothing  in  this  Act  shall  interfere  with  the  right  of  any  person  to 
private  prose-  institute,  undertake,  or  carry  on  any  criminal  proceeding. 


If  Director 
abandon  pro- 
secution 
aggrieved 
parties  may 
proceed. 


ontors,  and 
binding  over 
persons  to 
prosecute. 


Regulations 
may  be  made, 
&c.,  and  to  be 
laid  before 
Parliament. 


Where  any  criminal  proceeding  is  instituted,  undertaken,  or  carried  on 
by  the  Director  of  Public  Prosecutions,  such  director  shall  not  be  bound 
over  to  prosecute  or  conduct  such  proceeding,  or  required  to  give  security 
for  costs,  and  it  shall  not  be  necessary  to  bind  over  any  person  to  prosecute 
or  conduct  such  proceeding,  and  if  any  person  is  so  bound  over,  or  hsi 
given  security  for  costs,  he  shall,  upon  the  Director  of  Public  Prosecution! 
undertaking  the  case,  be  released  from  such  obligation,  and  the  security 
shall  be  deemed  to  have  been  cancelled,  and  the  Director  of  Public  Prose- 
cutions shall  be  liable  to  costs  in  lieu  of  such  person. 

The  prosecution  of  an  offender  by  the  Director  of  Public  Prosecutioni 
shall,  for  the  purpose  of  enabling  a  person  to  obtain  a  restitution  of 
property,  or  obtaining,  exercising,  or  enforcing  any  right,  claim,  or 
advantage  whatsoever,  have  the  same  effect  as  if  such  person  had  been 
bound  over  to  prosecute  and  had  prosecuted  the  offender,  subject  to  this 
proviso,  that  such  person  shall  give  all  reasonable  information  and  assist- 
ance to  the  said  director  in  relation  to  the  prosecution. 

8.  The  Attorney-General,  with  the  approval  of  the  Lord  Chancellor 
and  a  Secretary  of  State,  may  from  time  to  time  make,  and  when  made 
rescind,  vary,  and  add  to,  regulations  for  carrying  into  effect  this  Act. 

The  draft  of  all  such  regulations  proposed  to  be  approved  as  aforesaid 
shall  be  laid  before  both  Houses  of  Parliament,  and  shall  not  be  finally 
approved  as  aforesaid  until  the  draft  has  lain  before  each  House  of 
Parliament  for  not  less  than  forty  days  upon  whioh  such  House  has  sat 
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9.  In  this  Act,  unless  the  context  otherwise  requires,  the  following  42&48Vior. 
terms  have  the  meanings  hereinafter  respectively  assigned  to  them  ;  that      a  22- 

*°  8av'  Protection  oj 

The  term  "  the  Treasury  "  means  the  Oommissioners  of  Her  Majesty  s  Offences  Act, 

Treasury :  1879. 
The  term  "  Secretary  of  State  "  means  one  of  Her  Majesty's  Principal  ,  — 7  . 

Secretaries  of  State:  IntezpreUtion. 
The  term  "  person  v  includes  a  body  of  persons  corporate  or  uninoor- 

porate. 

The  term  "  Attorney-General "  means  Her  Majesty's  Attorney-General 
for  England,  and  Her  Majesty's  Solicitor-General  for  England  when- 
ever such  Solicitor-General  can  by  reason  of  a  vacancy  in  the  office  of 
Attorney-General  or  otherwise  act  as  the  Attorney-General. 

10.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  Oommence- 
thousand  eight  hundred  and  eighty,  whioh  day  is  in  this  Act  referred  to  as  ment  of  Aot- 
the  commencement  of  this  Act. 


CHILDREN'S  DANGEROUS  PERFORMANCES  ACT,  1879. 

42  &  43  Viot.  gap.  34. 

An  Act  to  regulate  the  Employment  of  Children  in  places  of  public  amuse- 
ment in  certain  cases. — [24th  July,  1879.] 

Whereas  it  is  expedient  to  regulate  the  employment  of  children  in 
places  of  publio  amusement  in  certain  oases. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Children's  Dangerous  Performances  Short  title. 
Act,  1879." 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  January  Oommenoe- 
one  thousand  eight  hundred  and  eighty,  whioh  date  is  hereinafter  referred  ment  of  Act. 
to  as  the  commencement  of  this  Act. 

3.  From  and  after  the  commencement  of  this  Act,  any  person  who  shall  Penalty  for 
cause  any  child  under  the  age  of  fourteen  years  to  take  part  in  any  publio  empl^Je^t0' 
exhibition  or  performance  whereby,  in  the  opinion  of  a  court  of  summary  ferrous 
jurisdiction,  the  life  or  limbs  of  such  child  shall  be  endangered,  and  the  performances, 
parent  or  guardian,  or  any  person  having  the  custody,  of  such  child,  who  Compensation 
shall  aid  or  abet  the  same,  shall  severally  be  guilty  of  an  offence  against  ^j"1**11*  *° 
this  Act,  and  shall  on  summary  conviction  be  liable  for  each  offence  to  a 

penalty  not  exceeding  ten  pounds. 

And  where  in  the  course  of  a  publio  exhibition  or  performance,  which 
in  its  nature  is  dangerous  to  the  life  or  limb  of  a  child  under  such  age  as 
aforesaid  taking  part  therein,  any  accident  causing  actual  bodily  harm 
occurs  to  any  such  child,  the  employer  of  such  child  shall  be  liable  to  be 
indicted  as  having  committed  an  assault ;  and  the  court  before  whom  such 
employer  is  convicted  on  indictment  shall  have  the  power  of  awarding 
compensation  not  exceeding  twenty  pounds,  to  be  paid  by  such  employer 
to  the  child,  or  to  some  person  named  by  the  court  on  behalf  of  the  child, 
for  the  bodily  harm  so  occasioned;  provided  that  no  person  shall  be 
punished  twice  for  the  same  offence. 
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4.  Whenever  any  person  is  charged  with  an  offence  against  this  Act  in 
respect  of  a  child  who  in  the  opinion  of  the  court  trying  the  case  is 
apparently  of  the  age  alleged  by  die  informant,  it  shall  lie  on  the  person 
charged  to  prove  that  the  child  is  not  of  that  age. 

5.  Every  offence  against  this  Act  in  respect  of  which  the  person  com- 
mitting it  is  liable  as  above  mentioned  to  a  penalty  not  exceeding  ten 
pounds  shall  be  prosecuted  and  the  penalty  recovered  with  costs  in  a 
summary  manner,  as  follows  : 

In  England,  in  accordance  with  the  provisions  of  the  Act  eleventh  and 
twelfth  Victoria,  chapter  forty-three,  intituled  "  An  Act  to  facilitate 
the  performance  of  the  duties  of  justices  of  the  peace  out  of  session! 
within  England  and  Wales  with  respect  to  summary  convictions 
and  orders,"  and  of  any  Act  or  Acts  amending  the  same  ;  and  the 
court  of  summary  jurisdiction  when  hearing  and  determining  an 
information  in  respect  of  any  offence  under  this  Act  shall  be  con- 
stituted either  of  two  or  more  justices  of  the  peace  in  petty  sessions, 
sitting  at  a  place  appointed  for  the  holding  of  petty  sessions,  or  some 
magistrate  or  officer  sitting  alone  or  with  others  at  some  court  or 
other  place  appointed  for  the  administration  of  justice  for  the  time 
being  empowered  by  law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace  ; 

In  Scotland,  in  accordance  with  the  provisions  of  the  Summary  Pro- 
cedure Act,  1864,  and  of  any  Act  or  Acts  amending  the  same  ;  and 

In  Ireland,  within  the  police  district  of  Dublin  metropolis  in  accordance 
with  the  provisions  of  the  Acts  regulating  the  powers  and  duties  of 
the  justices  of  the  peace  for  such  district,  or  of  the  police  of  such 
district,  and  elsewhere  in  Ireland  in  accordance  with  the  provisions 
of  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act  amending  or 
affecting  the  same. 


ELEMENT ABY  EDUCATION  (INDUSTRIAL  SCHOOLS)  ACT,  1879. 

42  &  48  Viot.  oap.  48. 

An  Act  to  amend  the  Law  respecting  the  Powers  of  School  Boards  in  rela- 
tion to  Industrial  Schools. — [11th  August,  1879.] 

88  &  84  Viot.  Whereas  under  the  Elementary  Education  Acts,  1870  and  1878,  and 
o.  75,  s.  28—  the  Elementary  Education  Act,  1876,  a  school  board  have  power,  with 
86  ^7^iot-  the  consent  of  one  of  Her  Majesty's  Principal  Secretaries  of  State,  to 
and  89  &  4o  establish,  build,  and  maintain  industrial  schools,  and  to  spread  the  pay- 
Viot.  o.  79,  s.  ment  of  the  expense  of  such  establishment  and  building  over  a  number  of 
15—29  &  30  years  not  exceeding  fifty,  and  to  borrow  money  for  that  purpose  : 
12— 85  4  36  8  ^n(*  w^erea8  a  8Cno°l  board,  under  the  said  Acts,  have  the  same  power 
Viot.  c  21—  48  given  to  a  prison  authority  by  section  twelve  of  the  Industrial  Schools 
29  A  30  Vict  Act,  1866,  to  contribute  money  towards  the  alteration,  enlargement,  or 
o.  118,  s.  12.  rebuilding  of  an  industrial  school,  or  towards  the  establishment  or  building 
of  an  industrial  school,  or  towards  the  purchase  of  land  required  for  the 
use  or  for  the  site  of  an  industrial  school. 

And  whereas  under  the  Reformatory  and  Industrial  Schools  Act 
Amendment  Act,  1822,  section  twelve  of  the  Industrial  Schools  Act,  1866. 
is  extended  to  authorise  the  prison  authority  themselves  to  undertake  any- 
thing towards  whioh  they  are  authorised  by  that  section  to  contribute  : 
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And  whereas  doubts  have  arisen  whether  a  school  board  have  power  to  42  A  48  Viot. 
undertake  themselves  anything  towards  which  they  are  authorised  as  °- 
above  mentioned  to  contribute  or  have  power  to  spread  the  payment  of  RiTZZarv 
the  amount  of  any  such  contribution  or  of  the  cost  of  any  such  under-  Educcaion 
taking  over  a  number  of  years,  and  to  borrow  money  for  that  purpose,  and  {Industrial 
it  is  expedient  to  remove  such  doubts :  Schools)  Act, 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by»  and  1879- 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Elementary  Education  (Industrial  Short  title- 
Schools)  Act,  1879."  W7*!i7!kB7 

This  Act  and  the  Elementary  Education  Acts,  1870  and  1878,  and  the  Victc786-- 
Elementary  Education  Act,  1876,  may  be  cited  together  as  "  The  Elemen-  39  &  40  Vict 
tary  Education  Acts,  1870  to  1879."  o.  79. 

2.  A  school  board  shall  have  the  power  themselves  to  undertake  any-  Extension  to 
thing  towards  which  they  are  authorised  by  the  Industrial  Schools  Act,  h™ 

1866,  as  applied  by  the  Elementary  Education  Acts,  1870  and  1878,  and  yiot.  o.  118  

the  Elementary  Education  Act,  1876,  or  any  of  them,  to  contribute,  33  &  84  Vict, 
subject  nevertheless  to  the  like  consent  as  is  required  in  the  case  of  any  o.  76—86  &  87 
suoh  contribution.  Jj0*  ^  yj^ 

8.  Where  a  school  board  resolve  to  contribute  any  sum  of  money  towards,  c  75  1 
or  to  undertake  the  cost  of  the  alteration,  enlargement,  or  rebuilding,  but  not  power  0| 
of  the  furnishing  of  an  industrial  school,  or  the  establishment  or  build-  school  board 
ing,  but  not  of  the  furnishing  of  a  school  intended  to  be  an  industrial  to  borrow  for 
school,  or  the  purchase  of  land  required  either  for  the  use  of  an  existing  contribution 
industrial  school,  or  for  the  site  of  a  school  intended  to  be  an  industrial  ^^J^^L 
school,  such  school  board,  with  the  consent  of  one  of  Her  Majesty's  ^  0f  enlarg- 
Principal  Secretaries  of  State,  shall  have  the  same  power  of  spreading  the  ing,  Ac.,  an 
payment  of  the  sums  so  contributed,  or  of  the  cost  of  such  undertaking,  industrial 
over  a  number  of  years,  and  of  borrowing  money  for  that  purpose,  as  they  ™£ Yiot^o  75 
have  in  the  case  where  they  resolve  to  establish  an  industrial  school ;  and  __g6  A  37 ' 
the  provisions  of  the  Elementary  Education  Acts,  1870  and  1878,  and  the  Vict.  0.  86— 
Elementary  Education  Act,  1876,  and  the  Public  Works  Loans  Act,  1875,  89  &  40  Vict, 
shall  apply  accordingly.  Vict  89 

For  the  purposes  of  this  Act  an  industrial  school  means  a  certified      '  °" 
industrial  school  and  a  certified  day  industrial  school. 

4.  Where  a  child  is  ordered  upon  complaint  made  by  a  school  attendant  Power  of  guar- 
committee  to  be  sent  to  a  certified  industrial  school,  the  council,  guardians,  ^jjJJ^  £°n" 
or  sanitary  authority  appointing  such  committee  shall  have,  on  the  recom-  maintenance 
mendation  of  the  committee,  the  same  power  of  contributing  toward  the  0f  child  in 
maintenance  of  such  child  in  the  said  school  as  if  they  were  a  school  board,  industrial 
and  the  contribution  by  such  guardians  shall  require  the  like  consent  as  ^S?1!"89™ 
is  required  under  section  thirty-one  of  the  Elementary  Education  Act,  fc  81^-39  &  40 
1876,  to  any  other  expense  incurred  by  a  school  attendant  committee.       Vict.  0.  79. 

The  expenses  of  any  such  contribution  shall  be  paid  in  like  manner  as 
the  expenses  of  the  school  attendance  committee,  on  whose  recommenda- 
tion the  contribution  is  made,  are  paid  in  pursuance  of  the  Elementary 
Education  Act,  1876. 
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SUMMARY  JUBISDIOTION  ACT,  1879. 

42  &  48  Viot.  gap.  49. 

An  Act  to  Amend  the  Law  relating  to  the  Summary  Jurisdiction  of 
Magistrates.— [11th  August,  1879.] 

Past  L — Ooubt  or  Suxmabt  Jubisdiotioh. 

Mitigation  of  Subject  as  in  this  Act  mentioned,  and  notwithstanding  any  enact- 
pnniihmentby  ment  to  the  contrary,  where  a  court  of  summary  jurisdiction  has  authority 
court  under  this  Aot,  or  under  any  other  Act,  whether  past  or  future,  to 

impose  imprisonment  or  to  impose  a  fine  for  an  offence  punishable  on 
summary  conviction,  that  court  may,  in  the  case  of  imprisonment,  impost 
the  same  without  hard  labour,  and  reduce  the  prescribed  period  thereof, 
or  do  either  of  such  acts ;  and  in  the  case  of  a  fine,  if  it  be  imposed  at 
in  respect  of  a  first  offence,  may  reduce  the  prescribed  amount  thereof. 

And  where  in  the  case  either  of  imprisonment  or  a  fine  there  ii 
prescribed  a  requirement  for  the  offender  to  enter  into  his  recognizance 
and  to  find  sureties  for  keeping  the  peace,  and  observing  some  other 
condition,  or  to  do  any  of  such  things,  the  court  may  dispense  with  any 
such  requirement,  or  any  part  thereof. 

And  where  a  court  of  summary  jurisdiction  has  authority  under  an  Act 
of  Parliament  other  than  this  Act,  whether  past  or  future,  to  impose 
imprisonment  for  an  offence  punishable  on  summary  conviction,  and  has 
not  authority  to  impose  a  fine  for  that  offence,  that  court,  when  adjudi- 
cating on  such  offence,  may,  notwithstanding,  if  the  court  think  that  the 
justice  of  the  case  will  be  better  met  by  a  fine  than  by  imprisonment, 
impose  a  fine  not  exceeding  twenty-five  pounds,  and  not  being  of  such  an 
amount  as  will  subject  the  offender,  under  the  provisions  of  this  Act,  in 
default  of  payment  of  the  fine,  to  any  greater  term  of  imprisonment 
than  that  to  which  he  is  liable  under  the  Act  authorising  the  said 
imprisonment. 

Scale  of  im-       5.  The  period  of  imprisonment  imposed  by  a  court  of  summary  juris- 
priaonmentfor  diction  under  this  Act,  or  under  any  other  Act,  whether  past  or  future, 
of  oaon™6114    *°  reBPect  °*  ^e  nonpayment  of  any  sum  of  money  adjudged  to  be  paid 
o  money.       ^  ^  conviction,  or  in  respect  of  the  default  of  a  sufficient  distress  to 
satisfy  any  such  sum,  shall,  notwithstanding  any  enactment  to  the 
contrary  in  any  past  Act,  be  such  period  as  in  the  opinion  of  the  court 
will  satisfy  the  justice  of  the  case,  but  shall  not  exceed  in  any  case  the 
maximum  fixed  by  the  following  scale  ;  that  is  to  say, 

Where  the  amount  of  the  sum  or  sums  of  money  adjudged 

to  be  paid  by  a  conviction  as  ascertained  by  the  The  taid  period  ahfJl  not  exceed 

conviction 

Does  not  exceed  ten  shillings   Seven  days. 

Exceeds  ten  shillings  but  does  not  exceed  one  pound  ...  Fourteen  days. 

Exceeds  one  pound  but  does  not  exceed  five  pounds   One  month. 

Exceeds  five  pounds  but  does  not  exceed  twenty 

pounds   Two  months. 

Exceeds  twenty  pounds   Three  months. 

And  such  imprisonment  shall  be  without  hard  labour,  except  where  hard 
labour  is  authorised  by  the  Act  on  which  the  conviction  is  founded,  in 
which  case  the  imprisonment  may,  if  the  court  thinks  the  justice  of  the 
case  requires  it,  be  with  hard  labour,  so  that  the  term  of  hard  labour 
awarded  do  not  exceed  the  term  authorised  by  the  said  Act. 
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7.  Payment  by  instalments  of  or  security  taken  for  payment  of  42  &  48  Vict. 
money.  Ct  i9, 

8.  Where  a  fine  adjudged  by  a  conviction  by  a  court  of  summary  juris-  a^^a^, 
diction  to  be  paid  does  not  exceed  five  shillings,  then,  except  so  far  as  jurisdiction 
the  court  may  think  fit  to  expressly  order  otherwise,  an  order  shall  not  be    Act,  1879. 
made  for  payment  by  the  defendant  to  the  informant  oi  any  costs ;  and  — 
the  court  shall,  except  so  far  as  they  think  fit  to  expressly  order  other-  ^J^0^*0 
wise,  direct  all  fees  payable  or  paid  by  the  informant  to  be  remitted  or  ^  0|  Bmau 
repaid  to  him ;  the  court  may  also  order  the  fine,  or  any  part  thereof,  to  fines. 

be  paid  to  the  informant  in  or  towards  the  payment  of  his  costs, 

9.  Enforcing  recognizances  by  court  of  summary  jurisdiction. 

10.  (1)  Where  a  child  is  charged  before  a  court  of  summary  juris-  Summary  trial 
diction  with  any  indictable  offence  other  than  homicide,  the  court,  if  they  ?l^^n  ioT 
think  it  expedient  so  to  do,  and  if  the  parent  or  guardian  of  the  child  so  offenCefl  6 
charged  when  informed  by  the  court  of  his  right  to  have  the  child  tried  unless  objected 
by  a  jury,  does  not  object  to  the  child  being  dealt  with  summarily,  to  by  parent  or 
may  deal  summarily  with  the  offence,  and  inflict  the  same  description  of  g^^dian. 
punishment  as  might  have  been  inflicted  had  the  case  been  tried  on 
indictment. 

Provided  that — 

(a.)  A  sentence  of  penal  servitude  shall  not  be  passed,  but  imprison- 
ment shall  be  substituted  therefor ;  and 
(b.)  Where  imprisonment  is  awarded,  the  term  shall  not  in  any  case 

exceed  one  month ;  and 
(c.)  Where  a  fine  is  awarded,  the  amount  shall  not  in  any  case  exceed 

forty  shillings ;  and 
(d.)  When  the  child  is  a  male  the  court  may,  either  in  addition  to,  or 
instead  of  any  other  punishment,  adjudge  the  child  to  be,  as 
soon  as  practicable,  privately  whipped  with  not  more  than  six 
strokes  of  a  birch  rod  by  a  constable,  in  the  presence  of  an 
inspector,  or  other  officer  of  police  of  higher  rank  than  a 
constable,  and  also  in  the  presence,  if  he  desires  to  be  present, 
of  the  parent  or  guardian  of  the  child. 
(2.)  For  the  purpose  of  a  proceeding  under  this  section,  the  court  of 
summary  jurisdiction,  at  any  time  during  the  hearing  of  the  case  at  which 
they  become  satisfied  by  the  evidence  that  it  is  expedient  to  deal  with  the 
case  summarily,  shall  cause  the  charge  to  be  reduced  into  writing,  and 
read  to  the  parent  or  guardian  of  the  child,  and  then  address  a  question 
to  such  parent  or  guardian  to  the  following  effect :  "  Do  you  desire  the 
child  to  be  tried  by  a  jury,  and  object  to  the  case  being  dealt  with 
summarily  ? "  with  a  statement,  if  the  court  think  such  statement 
desirable  for  the  information  of  such  parent  or  guardian,  of  the  meaning 
of  the  case  being  dealt  with  summarily,  and  of  the  assizes  or  sessions  (as 
the  case  may  be)  at  which  the  child  will  be  tried  if  tried  by  a  jury. 

(3.)  Where  the  parent  or  guardian  of  a  child  is  not  present  when  the  child 
is  charged  with  an  indictable  offence  before  a  court  of  summary  jurisdiction, 
the  court  may,  if  they  think  it  just  so  to  do,  remand  the  child  for  the 
purpose  of  causing  notice  to  be  served  on  such  parent  or  guardian,  with  a 
view  so  far  as  is  practicable  of  securing  his  attendance  at  the  hearing  of 
the  charge,  or  the  court  may,  if  they  think  it  expedient  so  to  do,  deal 
with  the  case  summarily. 

(4.)  This  section  shall  not  prejudice  the  right  of  a  court  of  summary 
jurisdiction  to  send  a  child  to  a  reformatory  or  industrial  school 

(5.)  This  section  shall  not  render  punishable  for  an  offence  any  child 
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addressed,  of  the  meaning  of  the  case  being  dealt  with  summarily,  and  of  42  &  48  Vicr. 
the  assizes  or  sessions  (as  the  case  may  be)  at  which  he  will  be  tried  if  a 
tried  by  a  jury. 

13.  (1.)  Where  a  person  who  is  an  adult  is  charged  before  a  court  of  juris(Uctian, 
summary  jurisdiction  with  an  indictable  offence  which  is  specified  in  the   Act,  1879. 

first  column  of  the  First  Schedule  to  this  Act,  and  is  not  comprised  in  the  

second  column  of  that  schedule,  and  the  court  at  any  time  during  t^ie^™^aJ^Ci^ 
hearing  of  the  case  become  satisfied  that  the  evidence  is  sufficient  to  put  of°  JaSty^  °* 
the  person  charged  on  his  trial  for  the  said  offence,  and  further  are  adult, 
satisfied  (either  after  such  a  remand  as  is  provided  by  this  Act  or  other- 
wise) that  the  case  is  one  which,  having  regard  to  the  character  and 
antecedents  of  the  person  charged,  the  nature  of  the  offence,  and  all  the 
circumstances  of  the  case,  may  properly  be  dealt  with  summarily,  and  may 
be  adequately  punished  by  virtue  of  the  powers  of  this  Act,  then  the  court 
shall  cause  the  charge  to  be  reduced  into  writing  and  read  to  the  person 
charged,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of  the 
charge ;  and  if  such  person  says  that  he  is  guilty,  the  court  shall  there- 
upon cause  a  plea  of  guilty  to  be  entered,  and  adjudge  him  to  be 
imprisoned  with  or  without  hard  labour,  for  any  term  not  exceeding  six 
months. 

(2.)  The  court,  before  asking,  in  pursuance  of  this  section,  the  person 
charged  whether  he  is  guilty  or  not,  shall  explain  to  him  that  he  is  not 
obliged  to  plead  or  answer,  and  that  if  he  pleads  guilty  he  will  be  dealt 
with  summarily,  and  that  if  he  does  not  plead  or  answer,  or  plead  not 
guilty,  he  will  be  dealt  with  in  the  usual  course,  with  a  statement,  if  the 
court  thinks  such  statement  desirable  for  the  information  of  the  person  to 
whom  the  question  is  addressed,  of  the  meaning  of  the  case  being  dealt 
with  summarily  or  in  the  usual  course,  and  of  the  assizes  or  sessions  (as 
the  case  may  be)  at  which  such  person  will  be  tried  if  tried  by  a  jury. 
The  court  shall  further  state  to  such  person  to  the  effect  that  he  is  not 
obliged  to  say  anything  unless  he  desires  to  do  so,  but  that  whatever  he 
says  will  be  taken  down  in  writing,  and  may  be  given  in  evidence  against 
him  upon  his  trial,  and  shall  give  him  clearly  to  understand  that  he  has 
nothing  to  hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  held  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  his  guilt,  but  that  whatever  he  then  says  may 
be  given  in  evidence  against  him  upon  his  trial,  notwithstanding  such 
promise  or  threat. 

(3.)  If  the  prisoner  does  not  plead  guilty,  whatever  he  says  in  answer 
shall  be  taken  down  in  writing  and  read  over  to  him,  and  signed  by  a 
justice  constituting  or  forming  part  of  the  court,  and  kept  with  the 
depositions  of  the  witnesses,  and  transmitted  with  them  in  manner 
required  by  law,  and  afterwards  upon  the  trial  of  the  prisoner  may,  if 
necessary,  be  given  in  evidence  against  hi™  without  further  proof  thereof, 
unless  it  is  proved  that  the  justice  purporting  to  have  signed  the  same  did 
not  in  fact  sign  the  same. 

14.  Where  a  person  who  is  an  adult  is  charged  before  a  court  of  Restriction  on 
summary  jurisdiction  with  any  indictable  offence  specified  in  the  First  summary 
Schedule  to  this  Act,  and  it  appears  to  the  court  that  the  offence  is  one  ^/"f^^ed 
which,  owing  to  a  previous  conviction  on  indictment  of  the  person  so  indict- 
charged,  is  punishable  by  law  with  penal  servitude,  the  court  shall  not  able  offence, 
deal  with  the  case  summarily  in  pursuance  of  this  Act. 

15.  A  child  on  summary  conviction  for  an  offence  punishable  on  Restriction  on 
summary  conviction  under  this  Act,  or  under  any  other  Act,  whether  past  punishment  of 
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42  &  48  Vior.  or  future,  shall  not  be  imprisoned  for  a  longer  period  than  one  month  n* 
o.  49.      fined  a  larger  sum  than  forty  shillings. 
Summary        16.  If  upon  tthe  hearing  of  a  charge  for  an  offence  punishable  m 
JuruSdcUon  summary  conviction  under  this  Act,  or  under  any  other  Act,  whether  ptc 
Act,  1879.    or  future,  the  court  of  summary  jurisdiction  think  that  though  the  chip 
- —      is  proved,  the  offence  was  in  the  particular  case  of  so  trifling  a  nature  tfac 
malj  offen™"        k^P60^011*  to  inflict  any  punishment,  or  any  other  than  a  nomad 
Power  of  court  pnnishment, — 

to  discharge  (1.)  The  court,  without  proceeding  to  conviction,  may  dismiM  tk 
accused  ^  with-  information,  and,  if  the  court  think  fit,  may  order  the  pew 

ment  charged  to  pay  such  damages,  not  exceeding  forty  shillings,  soi 

such  costs  of  the  proceeding,  or  either  of  them,  as  the  court 
think  reasonable;  or, 
(2.)  The  court,  upon  convicting  the  person  charged  may  discharge  hk 
conditionally  on  his  giving  security,  with  or  without  sureties,  to 
appear  for  sentence  when  called  upon,  or  to  be  of  good  behsrioar. 
and  either  without  payment  of  damages  and  costs,  or  subject  c 
the  payment  of  such  damages  and  costs,  or  either  of  them,  at  & 
court  think  reasonable : 
Provided  that  this  section  shall  not  apply  to  an  adult  convicted  n 
pursuance  of  this  Act  of  an  offence  of  which  he  has  pleaded  guilty,  *d 
of  which  he  could  not,  if  he  had  not  pleaded  guilty,  be  convicted  by  i 
court  of  summary  jurisdiction. 
Right  to  claim     17.    (1.)  A  person  when  charged  before  a  court  of  sxunmary  jurisSc* 
trial  by  jury  in  fton  with  an  offence,  in  respect  of  the  commission  of  which  an  offenders 
ot^r°wiseenCe8  ^able  on  summary  conviction  to  be  imprisoned  for  a  term  exceeding  three 
triable  sum-    months,  and  which  is  not  an  assault,  may,  on  appearing  before  the  coct 
marily.         and  before  the  charge  is  gone  into  but  not  afterwards,  claim  to  be  tried  br 
a  jury ;  and  thereupon  the  court  of  summary  jurisdiction  shall  deal  «ti 
the  case  in  all  respects  as  if  the  accused  were  charged  with  an  indietaKe 
offence  and  not  with  an  offence  punishable  on  summary  conviction,  ik 
the  offence  shall  as  respects  the  person  so  charged  be  deemed  to  be  a 
indictable  offence ;  and,  if  the  person  so  charged  is  committed  for  trial 
bailed  to  appear  for  trial,  shall  be  prosecuted  accordingly,  and  the  expend 
of  the  prosecution  shall  be  payable  as  in  cases  of  felony. 

(2.)  A  court  of  summary  jurisdiction,  before  the  charge  is  gone  into  c 
respect  of  an  offence  to  which  this  section  applies,  for  the  purpose  of 
informing  the  defendant  of  his  right  to  be  tried  by  a  jury  in  pursuance  a 
this  section,  shall  address  him  to  the  following  effect :  "  You  are  charged 
with  an  offence  in  respect  of  the  commission  of  which  you  are  entitled,  it 
you  desire  it,  instead  of  being  dealt  with  summarily,  to  be  tried  by  s 
jury ;  do  you  desire  to  be  tried  by  a  jury  ?"  with  a  statement,  if  the  court 
think  such  statement  desirable  for  the  information  of  the  person  to  whoa 
the  question  is  addressed  of  the  meaning  of  being  dealt  with  summarily, 
and  of  the  assizes  or  sessions  (as  the  case  may  be)  at  which  such  penes 
will  be  tried  by  a  jury. 

(3.)  This  section  shall  not  apply  to  the  case  of  a  child  unless  the  parent 
or  guardian  of  the  child  is  present ;  but  the  court  shall  ascertain  whether 
the  parent  or  guardian  of  the  child  is  present,  and  if  he  is,  shall  addratf 
the  above  question  to  such  parent  or  guardian,  and  the  claim  under  ths 
section  may  be  made  by  such  parent  or  guardian. 
Imprisonment     18.  A  court  of  summary  jurisdiction  shall  not,  by  cumulative  sentence! 
in  cases  of      of  imprisonment  (other  than  for  default  of  finding  sureties)  to  take  efiV» 
sttotocesnot  m  Bucce88i°n  m  respect  of  several  assaults  committed  on  the  same  oca- 


APPENDIX. 


xix 


sion,  impose  on  any  person  imprisonment  for  the  whole  exceeding  six  42  &  43  Viot. 
months.  °- 

19.  Where,  in  pursuance  of  any  Act,  whether  past  or  future,  any  Summon* 
person  is  adjudged  by  a  conviction  or  order  of  a  court  of  summary  juris-  Jurisdictwn 
diction  to  be  imprisoned  without  the  option  of  a  fine,  either  as  a   Act,  1879. 

punishment  for  an  offence,  or,  save  as  hereinafter  mentioned,  for  failing  to   . 

do  or  to  abstain  from  doing  any  act  or  thing  required  to  be  done  or  left  ^^aT*  "* 
undone,  and  such  person  is  not  otherwise  authorised  to  appeal  to  a  court  of  Appeal  from 
general  or  quarter  sessions,  and  did  not  plead  guilty,  or  admit  the  truth  of  summary  oon- 
the  information  or  complaint,  he  may,  notwithstanding  anything  in  the  viotion  to 
said  Act,  appeal  to  a  court  of  general  or  quarter  sessions  against  such  or 
conviction  or  order :  sessions. 

Provided  that  this  section  shall  not  apply  where  the  imprisonment  is 
adjudged  for  failure  to  comply  with  an  order  for  the  payment  of  money, 
for  the  finding  of  sureties,  for  the  entering  into  any  recognizance,  or  for 
the  giving  of  any  security. 

20.  Court  of  summary  jurisdiction  to  sit  at  a  petty  sessional  or  occa- 
sional court-house,  &c  (11  &  12  Vict.  c.  48). 

21.  Special  provisions  as  to  warrants  of  commitment  for  non-payment 
of  sums  of  money,  and  as  to  warrants  of  distress. 

Supplemental  Provisions. 

22.  (1.)  The  clerk  of  every  court  of  summary  jurisdiction  shall  keep  a  Register  of 
register  of  the  minutes  or  memorandums  of  all  the  convictions  and  orders        °'  .8um- 
of  such  court,  and  of  such  other  proceedings  as  are  directed  by  a  rule  ;Qri*hc- 
under  this  Act  to  be  registered,  and  shall  keep  the  same  with  such 
particulars  and  in  such  form  as  may  be  from  time  to  time  directed  by  a 

rule  under  this  Act. 

(2.)  Such  register,  and  also  any  extract  from  such  register  certified  by 
the  clerk  of  the  court  keeping  the  same  to  be  a  true  extract,  shall  be  primd 
facie  evidence  of  the  matters  entered  therein  for  the  purpose  of  informing  a 
court  of  summary  jurisdiction  acting  for  the  same  county,  borough,  or 
place  as  the  court  whose  convictions,  orders,  and  proceedings  are  entered 
in  the  register  ;  but  nothing  in  this  section  shall  dispense  with  the  legal 
proof  of  a  previous  conviction  for  an  offence  when  required  to  be  proved 
against  a  person  charged  with  another  offence. 

(8.)  The  register  kept  by  any  particular  clerk,  in  pursuance  of  this 
section,  may  be  distinguished  by  the  name  of  his  petty  sessional  division, 
or  by  such  name  or  description  as  may  be  directed  by  a  rule  under  this 
Act. 

(4.)  The  entries  relating  to  each  minute,  memorandum,  or  proceeding 
shall  be  either  entered  or  signed  by  the  justice  or  one  of  the  justices 
constituting  the  court,  by  or  before  whom  the  conviction  or  order  or 
proceeding  referred  to  in  the  minute  or  memorandum  was  made  or  had  ; 
except  that  when  a  court  of  summary  jurisdiction  is  not  a  petty  sessional 
court  a  return  signed  as  aforesaid,  and  made  and  entered  in  the  register 
in  manner  provided  by  a  rule  under  this  Act,  shall  suffice. 

(5.)  Every  sum  paid  to  the  clerk  of  a  court  of  summary  jurisdiction 
in  accordance  with  the  Summary  Jurisdiction  Acts,  and  the  appropriation 
of  such  sum,  shall  be  entered  and  authenticated  in  such  manner  as  may 
be  from  time  to  time  directed  by  a  rule  under  this  Act. 

(6.)  Every  such  register  shall  be  open  for  inspection,  without  fee  or 
reward,  by  any  justice  of  the  peace,  or  by  any  person  authorised  in  that 
behalf  by  a  justice  of  the  peace  or  by  a  Secretary  of  State. 

b  2 


XX 


APPBMDIX. 


12  ft  43  Vict.    28.  (1.)  A  person  shall  give  security  under  this  Act,  whet 
c.  49.      principal  or  surety,  either  by  the  deposit  of  money  with  the  clerk 
court,  or  by  an  oral  or  written  acknowledgment  of  the  undertai 
Jurisdiction  coalition  by  which  and  of  the  sum  for  whioh  he  is  bound,  h 
Act,  1879.   manner  and  form  as  may  be  for  the  time  being  directed  by  an 

  made  in  pursuance  of  this  Act,  and  evidence  of  such  security  s 

RegulaSfi18  "  provided  by  entry  thereof  in  the  register  under  this  Act  of  procc 
taken  in  "  °*  a  °*  iunimary  jurisdiction  or  otherwise  as  may  be  direc 
pursuance  of   such  rule. 

Aot  (2.)  Any  sum  whioh  may  become  due  in  pursuance  of  a  security 

this  Act  from  a  surety  shall  be  recoverable  summarily,  in  manner  d 
by  this  Act  with  respect  to  a  civil  debt,  on  complaint  by  a  constable 
the  clerk  of  the  court  directing  such  security  to  be  given,  or  by  som< 
person  authorised  for  the  purpose  by  that  court  or  any  other  cc 
summary  jurisdiction  for  the  same  county,  borough,  or  place. 

(3.)  A  court  of  summary  jurisdiction  may  enforce  payment  of  an 
due  by  a  principal  in  pursuance  of  a  security  under  this  Act  which  a 
to  such  court  to  be  forfeited,  in  like  manner  as  if  that  sum  were  ad 
by  a  court  of  summary  jurisdiction  to  be  paid  as  a  fine  which  the  t 
provides  no  mode  of  enforcing,  if  the  security  was  given  for  i 
adjudged  by  a  conviction,  and  in  any  other  case  in  like  manner  ai 
were  a  sum  adjudged  by  a  court  of  summary  jurisdiction  to  be  pai< 
civil  debt ;  provided  that  before  a  warrant  of  distress  for  the  s 
issued,  such  notice  of  the  forfeiture  shall  be  served  on  the  said  prii 
and  in  such  manner  as  may  be  directed  for  the  time  being  by  rules 
this  Act,  and  subject  thereto  by  the  court  authorising  the  security 
any  court  to  whom  application  is  made  for  the  issue  of  the  warrant. 

(4.)  Any  sum  paid  by  a  surety  on  behalf  of  his  principal  in  res£ 
a  security  under  this  Act,  together  with  all  costs,  charges,  and  ex] 
incurred  by  such  surety  in  respect  of  that  security,  shall  be  deei 
civil  debt  due  to  him  from  the  principal,  and  may  be  recovered  be 
court  of  summary  jurisdiction  in  manner  directed  by  this  Act 
respect  to  the  recovery  of  a  civil  debt  which  is  recoverable  summari 
(5.)  Where  security  is  given  under  this  Act  for  payment  of  a  s 
money,  the  payment  of  such  sum  shall  be  enforced  by  means  of 
security  in  substitution  for  other  means  of  enforcing  such  payment. 
Power  of  court     24.  (1.)  Where  a  person  is  charged  before  a  court  of  summary 
of  summary    diction  with  an  indictable  ofiFence,  with  which  a  court  of  sun 
remfmd^or  *°  jurisdiction   nas  or  may  nave  under  the  circumstances  in  this 
indictable       mentioned  power  to  deal  summarily,  the  court  before  whom  such  j 
offence.         is  charged,  without  prejudice  to  any  other  power  that  it  may  possess 
(a.)  may,  for  the  purpose  of  ascertaining  whether  it  is  expedie 
deal  with  the  case  summarily,  either  before  or  during  the  hi 
of  the  case,  from  time  to  time  adjourn  the  case  and  reman 
person  accused ;  and 
(6.)  if  such  court  is  not  at  the  time  of  the  charge  a  petty  ses 
court,  and  the  court  think  the  case  proper  to  be  dealt 
summarily,  may  adjourn  the  case  and  remand  the  person  ac 
until  the  next  practical  sitting  of  a  petty  sessional  court. 
(2.)  A  person  may  be  remanded  under  this  section  in  like  manner 
respects  as  a  person  accused  of  an  indictable  ofiFence  may  be  rem 
under  section  twenty-one  of  the  Act  of  the  session  of  the  eleventl 
twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter  fort] 
intituled,  "An  Act  to  facilitate  the  performance  of  the  duties  of  jt 
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of  the  peace  out  of  sessions  within  England  and  Wales  with  respect  to  42  A  48  Viot. 
persons  charged  with  indictable  offences,"  with  this  addition,  that  where  a*9- 
he  is  remanded  to  the  next  practicable  sitting  of  a  petty  sessional  court  he  Summary 
may  be  remanded  for  more  than  eight  days.  Jurisdiction 

25.  The  power  of  a  court  of  summary  jurisdiction,  upon  complaint  of    Act,  1879. 
any  person,  to  adjudge  a  person  to  enter  into  a  recognisance  and  find  _~ — 
sureties  to  keep  the  peace  or  to  be  of  good  behaviour  towards  such  first-  ^J^^^of 
mentioned  person,  shall  be  exercised  by  an  order  upon  complaint,  and  the  summary 
Summary  Jurisdiction  Acts  shall  apply  accordingly,  and  the  complainant  jurisdiction  in 
and  defendant  and  witnesses  may  be  called  and  examined  and  cross-  cam  of  sureties 
examined,  and  the  complainant  and  defendant  shall  be  subject  to  costs,  as  £^£p 

in  the  case  of  any  other  complaint.  pew*. 

The  court  may  order  the  defendant,  in  default  of  compliance  with  the 
order,  to  be  imprisoned  for  a  period  not  exceeding,  if  the  court  be  a 
petty  sessional  court,  six  months,  and  if  the  court  be  a  court  of  summary 
jurisdiction  other  than  a  petty  sessional  court,  fourteen  days. 

26.  Where  a  person  has  been  committed  to  prison  by  a  court  of  Power  of  petty 
summary  jurisdiction  for  default  in  finding  sureties,  any  petty  sessional  ^J^0^ 
court  for  the  same  county,  borough,  or  place  may,  on  application  made  to  ^yu^trder 
them  in  manner  directed  by  a  rule  made  in  pursuance  of  this  Act,  by  him  for  sureties, 
or  by  some  one  acting  on  his  behalf,  inquire  into  the  case  of  the  person 

so  committed ;  and  if  upon  new  evidence  produced  to  such  court  or  proof 
of  a  change  of  circumstances  the  court  think,  having  regard  to  all  the 
circumstances  of  the  case,  that  it  is  just  so  to  do,  they  may  reduce  the 
amount  for  which  it  is  proposed  the  sureties  or  surety  should  be  bound, 
or  dispense  with  the  sureties  or  surety,  or  otherwise  deal  with  the  case  as 
the  court  may  think  just. 

27.  Where  an  indictable  offence  is  under  the  circumstances  in  this  Act  Regulations  as 
mentioned  authorised  to  be  dealt  with  summarily, —  to  indiotaWo 

(1.)  The  procedure  shall,  until  the  court  assume  the  power  to  deal  with  ^J^um. 
such  offence  summarily,  be  the  same  in  all  respects  as  if  the  marily. 
offence  were  to  be  dealt  with  throughout  as  an  indictable  offence ; 
but  when  and  so  soon  as  the  court  assume  the  power  to  deal  with 
such  offence  summarily,  the  procedure  shall  be  the  same  from  and 
after  that  period  as  if  the  offence  were  an  offence  punishable  on 
summary  conviction  and  not  on  indictment,  and  the  provisions 
of  the  Acts  relating  to  offences  punishable  on  summary  conviction 
shall  apply  accordingly  ;  and 

(2.)  The  evidence  of  any  witness  taken  before  the  court  assumed  the 
said  power  need  not  be  taken  again;  but  every  such  witness 
shall,  if  the  defendant  so  require  it,  be  recalled  for  the  purpose 
of  cross-examination ;  and 

(3.)  The  conviction  for  any  such  offence  shall  be  of  the  same  effect  as 
a  conviction  for  the  offence  on  indictment,  and  the  court  may 
make  the  like  order  for  the  restitution  of  property  as  might  have 
been  made  by  the  court  before  whom  the  person  convicted  would 
have  been  tried  if  he  had  been  tried  on  indictment ;  and 

(4.)  Where  the  court  have  assumed  the  power  to  deal  with  the  case 
summarily,  and  dismiss  the  information,  they  shall,  if  required, 
deliver  to  the  person  charged  a  copy  certified  under  their  hands 
of  the  order  of  such  dismissal,  and  such  dismissal  shall  be  of 
the  same  effect  as  an  acquittal  on  a  trial  on  indictment  for  the 
offence;  and 

(5.)  The  conviction  shall  contain  a  statement  either  as  to  the  plea  of 
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guilty  of  an  adult,  or  in  the  case  of  a  child  as  to  the  consent 
otherwise  of  his  parent  or  guardian,  and  in  the  case  of  any  oth 
person  of  the  consent  of  such  person,  to  be  tried  by  a  court 
summary  jurisdiction ;  and 
(6.)  The  order  of  dismissal  shall  be  transmitted  to  and  filed  by  t3 
clerk  of  the  peace  in  like  manner  as  the  conviction  is  required  1 
the  Summary  Jurisdiction  Act,  1848,  to  be  transmitted  ai 
filed,  and  together  with  the  order  of  dismissal  or  the  convicOQ 
as  the  case  may  be,  there  shall  be  transmitted  to  and  filed  1 
such  clerk  in  each  case  the  written  charge,  the  depositions  of  ti 
witnesses,  and  the  statement,  if  any,  of  the  accused. 

28.  Where  an  indictable  offence  (the  expenses  of  the  prosecution 
which  would  otherwise  have  been  payable  out  of  the  local  rate)  is  da 
with  summarily  in  pursuance  of  this  Act  by  a  court  of  snmmary  juri 
diction,  the  expenses  of  the  prosecution  of  such  offence  shall  be  payri 
in  manner  provided  by  this  section. 

The  court  dealing  summarily  with  any  such  indictable  offence  may, 
it  seem  fit,  grant  to  any  person  who  preferred  the  charge,  or  appeared 
prosecute  or  give  evidence,  a  certificate  of  the  amount  of  the  compensstii 
which  the  court  may  deem  reasonable  for  his  expenses,  trouble,  and  lc 
of  time  therein,  subject,  nevertheless,  to  such  regulations  as  may  be  fro 
time  to  time  made  by  a  Secretary  of  State  with  respect  to  the  payment 
costs  in  the  case  of  indictable  offences ;  and  the  amount  named  in  ti 
certificate  may  include  the  fees  payable  to  the  clerk  of  the  court 
summary  jurisdiction,  and  the  fees  payable  to  the  clerk  of  the  peace  t 
filing  the  convictions,  depositions,  and  other  documents  required  to  1 
filed  by  him  under  this  Act,  and  such  other  expenses  as  are  by  It 
payable  when  incurred  before  a  commitment  for  trial ;  and  every  certzl 
cate  so  granted  shall  have  the  effect  of  an  order  of  court  for  the  payma 
of  the  expenses  of  a  prosecution  for  felony,  made  in  pursuance  of  the  A 
of  the  seventh  year  of  King  George  the  Fourth,  chapter  sixty-fern 
intituled  "  An  Act  for  improving  the  administration  of  criminal  just 
in  England,"  and  the  Acts  amending  the  same ;  and  the  amount  nam* 
in  such  certificate  shall  be  paid  in  like  manner  as  the  expenses  specify 
in  such  order  would  have  been  paid. 

29.  (1.)  The  Lord  High  Chancellor  of  Great  Britain  may  from  tin 
to  time  make,  and  when  made,  rescind,  alter,  and  add  to,  rules  in  relatu 
to  the  following  matters,  or  any  of  them ;  that  is  to  say, 

(a.)  The  giving  security  under  this  Act ;  and 

(b.)  The  forms  to  be  used  under  the  Summary  Jurisdiction  Acts, 
any  of  them,  including  the  forms  of  any  recognisance  mention 
in  this  Act ;  and 

(c.)  The  costs  and  charges  payable  under  distress  warrants  issued  by 
court  of  summary  jurisdiction ;  and 

(d.)  Adapting  to  the  provisions  of  this  Act  and  of  the  Summa 
Jurisdiction  Act,  1848,  the  procedure  before  courts  of  summa 
jurisdiction  under  any  Act  passed  before  the  Summary  Jurisdi 
tion  Act,  1848 ;  and 

(e.)  Regulating  the  form  of  the  account  to  be  rendered  by  clerks 
courts  of  summary  jurisdiction  of  fines,  fees,  and  other  sui 
received  by  them,  and  providing  for  the  discontinuance  of  ai 
existing  account  rendered  unnecessary  by  the  aforesaid  accoun 
and 

(/.)  Any  other  matter  in  relation  to  which  rules  are  authorised 
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required  to  be  made  under  or  for  the  purpose  of  carrying  into  42  &  48  Vior. 
effect  this  Act.  o.*9. 

(2.)  The  Lord  Chancellor  may,  in  the  exercise  of  the  power  given  him  aZZZay 
by  this  section,  annul,  alter,  or  add  to  any  forms  contained  in  the  Sum-  Ju^^tum 
mary  Jurisdiction  Act,  1848,  or  any  forms  relating  to  summary  pro-    Act,  1879. 
ceedings  contained  in  any  other  Act.   

(3.)  Any  rule  purporting  to  be  made  in  pursuance  of  this  section  shall 
be  laid  before  both  Houses  of  Parliament  as  soon  as  may  be  after  it  is 
made,  if  Parliament  be  then  sitting,  or  if  not  then  sitting,  within  one 
month  after  the  commencement  of  the  then  next  session  of  Parliament, 
and  shall  be  judicially  noticed. 

30.  Power  to  provide  petty  sessional  court-house. 


Pabt  n. — Amendment  of  Pbooedubb. 

32.  Application  of  provisions  respecting  appeals  to  quarter  sessions  to 
appeals  under  prior  Acts. 

33.  (1.)  Any  person  aggrieved  who  desires  to  question  a  conviction,  Appeal  from 
order,  determination,  or  other  proceeding  of  a  court  of  summary  juris-  JJJJJ*  Juriadic^ 
diction  on  the  ground  that  it  is  erroneous  in  point  of  law,  or  is  in  Son  by  special 
excess  of  jurisdiction,  may  apply  to  the  court  to  state  a  special  case  setting  case— 88  &  39 
forth  the  facts  of  the  case  and  the  grounds  on  which  the  proceeding  is  Vi°t«  °«  77« 
questioned,  and  if  the  court  decline  to  state  the  case,  may  apply  to  the 

High  Court  of  Justice  for  an  order  requiring  the  case  to  be  stated. 

(2.)  The  application  shall  be  made  and  the  case  stated  within  such  time 
and  in  such  manner  as  may  be  from  time  to  time  directed  by  rules  under 
this  Act,  and  the  case  shall  be  heard  and  determined  in  manner  prescribed 
by  rules  of  court  made  in  pursuance  of  the  Supreme  Court  of  Judicature 
Act,  1875,  and  the  Acts  amending  the  same ;  and,  subject  as  aforesaid, 
the  Act  of  the  session  of  the  twentieth  and  twenty-first  year  of  the  reign 
of  Her  present  Majesty,  chapter  forty-three,  intituled  "An  Act  to 
improve  the  administration  of  the  law  so  far  as  respects  summary  pro- 
ceedings before  justices  of  the  peace,1'  shall,  so  far  as  it  is  applicable, 
apply  to  any  special  case  stated  under  this  section  as  if  it  were  stated 
under  that  Act. 

Provided  that  nothing  in  this  section  shall  prejudice  the  statement  of 
any  special  case  under  that  Act. 

34.  (1.)  Where  a  power  is  given  by  any  future  Act  to  a  court  of  Summary 
summary  jurisdiction  of  requiring  any  person  to  do  or  abstain  from  doing  orderB- 
any  act  or  thing  other  than  the  payment  of  money,  or  of  requiring  any 

act  or  thing  to  be  done  or  left  undone  other  than  the  payment  of  money, 
and  no  mode  is  prescribed  of  enforcing  such  requisition,  the  court  may 
exercise  such  power  by  an  order  or  orders,  and  may  annex  to  any  such 
order  any  conditions  as  to  time  or  mode  of  aotion  which  the  court  may 
think  just,  and  may  suspend  or  rescind  any  such  order  on  such  under- 
taking being  given  or  condition  being  performed  as  the  court  may  think 
just,  and  generally  may  make  such  arrangement  for  carrying  into  effect 
such  power  as  to  the  court  seems  meet. 

(2.)  A  person  making  default  in  complying  with  an  order  of  a 
court  of  summary  jurisdiction  in  relation  to  any  matter  arising  under  any 
future  Act  other  than  the  payment  of  money,  shall  be  punished  in  the 
prescribed  manner,  or  if  no  punishment  is  prescribed,  may  in  the 
discretion  of  the  court  be  ordered  to  pay  a  sum  (to  be  enforced  as  a  civil 
debt  recoverable  summarily  under  this  Act)  not  exceeding  one  pound  for 
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42  &  43  Vic  r.  every  day  during  which  he  is  in  default,  or  to  be  imprisoned  until 
c.  40.       remedied  his  default : 
Summaru       Provided  that  a  person  shall  not,  for  non-compliance  with  the  reqc 
Jurisdiction  of  a  court  of  summary  jurisdiction,  whether  made  by  one  or  more  - 
Act,  1879.    to  do  or  abstain  from  doing  any  act  or  thing,  be  liable  under  this  *. 

  to  imprisonment  for  a  period  or  periods  amounting  in  the  aggreg 

more  than  two  months,  or  to  the  payment  of  any  sums  exceeding 
aggregate  twenty  pounds. 

35.  Recovery  of  civil  debts  in  court  of  summary  jurisdiction — 3: 
Vict.  c.  62—38  &  39  Vict.  c.  90. 
Summons  of       36.  Where  a  court  of  summary  jurisdiction  for  any  county,  bo 
witness  when  or  place,  would  have  power  to  issue  a  summons  to  a  witness,  i 
Jurisdiction  of  w^tne8S  were  within  the  said  county,  borough,  or  place,  and  such  i 
a  court  of      i*  believed  to  be  within  some  other  county,  borough,  or  place  in  Ei 
summary       such  court  may  issue  a  summons  to  such  witness  in  like  manne 
n"jf  i^v""  8ucn  w^tne8B  were  ^i^bin  the  jurisdiction  of  such  court ;  and  an; 
o  43        ICl  °*  Bummai7  jurisdiction  for  the  county,  borough,  or  place  in 
the  witness  may  be,  or  be  believed  to  be,  may,  on  proof  on  oath,  o 
solemn  declaration  as  provided  by  this  Act,  of  the  signature 
summons,  indorse  the  summons,  and  the  witness,  on  service 
summons  so  indorsed  and  on  payment  or  tender  of  a  reasonable  s 
for  his  expenses,  shall  obey  the  summons,  and  in  default  shall  be  li 
be  apprehended  or  otherwise  proceeded  against  either  in  the  c 
borough,  or  place,  in  which  the  summons  was  issued,  or  in  that  in 
the  witness  may  happen  to  be,  in  manner  directed  by  the  Sui 
Jurisdiction  Act,  1848,  as  if  such  witness  had  been  duly  sxunmone 
court  of  summary  jurisdiction  for  the  county,  borough,  or  place  in 
such  witness  is  apprehended  or  proceeded  against. 
Summons  or       37.  A  warrant  or  summons  issued  by  a  justice  of  the  peace  unc 
wa"^«ot     Summary  Jurisdiction  Act,  1848,  or  any  other  Act,  whether  p 
deathof        future,  or  otherwise,  shall  not  be  avoided  by  reason  of  the  jus  tic 
justice,  Ac.—  signed  the  same  dying  or  ceasing  to  hold  office. 
11  &  12  Vict.     38.  A  person  taken  into  custody  for  an  offence  without  a  warran 
c.  43.  be  brought  before  a  court  of  summary  jurisdiction  as  soon  as  prac 

Bail  of  person  after  he  is  so  taken  into  custody,  and  if  it  is  not  or  will  not  be  prac 
ou7a^arrant"  *°  ^rm^       before  a  court  of  summary  jurisdiction  within  twenl 
'  hours  after  he  is  so  taken  into  custody,  a  superintendent  or  ins  pec 
police  or  other  officer  of  police  of  equal  or  superior  rank,  or  in  . 
of  any  police  station,  shall  inquire  into  the  case,  and,  except  whe 
offence  appears  to  such  superintendent,  inspector,  or  officer  to  h 
serious  nature,  shall  discharge  the  prisoner,  upon  his  entering 
a  recognisance,  with  or  without  sureties,  for  a  reasonable  amou 
appear  before  some  court  of  summary  jurisdiction  at  the  day,  tim 
place  named  in  the  recognisance. 
Provision  as      39.  The  following  enactments  shall  apply  to  proceedings  before 
inff£°Ac        °*  8ummai7  jurisdiction  ;  (that  is  to  say,) 

1.  The  description  of  any  offence  in  the  words  of  the  Act,  c 

order,  byelaw,  regulation,  or  other  document  creating  the  0 
or  in  similar  words,  shall  be  sufficient  in  law ;  and 

2.  Any  exemption,  proviso,  excuse,  or  qualification,  whether  it  < 

does  not  accompany  in  the  same  section  the  description 
offence  in  the  Act,  order,  byelaw,  regulation,  or  other  do< 
creating  the  offonce,  may  be  proved  by  the  defendant  but  m 
be  specified  or  negatived  in  the  information  or  complaint ; 
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so  specified  or  negatived,  no  proof  in  relation  to  the  matter  so  42  A  *p  Vl0T* 
specified  or  negatived   shall  be  required  on  the  part  of  the 
informant  or  complainant ;  and  Summary 

3.  A  warrant  of  commitment  shall  not  be  held  void  by  reason  of  any  Jurisdiction 

defect  therein,  if  it  be  therein  alleged  that  the  offender  has  been    Acf,  1879. 
convicted  or  ordered  do  or  to  abstain  from  doing  any  act  or 
thing  required  to  be  done  or  left  undone,  and  there  is  a  good  and 
valid  conviction  or  order  to  sustain  the  same ;  and 

4.  A  warrant  of  distress  shall  not  be  deemed  void  by  reason  only  of 

any  defect  therein,  if  it  be  therein  alleged  that  any  conviction  or 
order  has  been  made,  and  there  is  a  good  and  valid  conviction  or 
order  to  sustain  the  same,  and  a  person  acting  under  a  warrant  of 
distress  shall  not  be  deemed  a  trespasser  from  the  beginning  by 
reason  only  of  any  defect  in  the  warrant,  or  of  any  irregularity  in 
the  execution  of  the  warrant,  but  this  enactment  shall  not 
prejudice  the  right  of  any  person  to  satisfaction  for  any  special 
damage  caused  by  any  defect  in  or  irregularity  in  the  execution  of 
a  warrant  of  distress,  so  however  that  if  amends  are  tendered 
before  action  brought,  and  if  the  action  is  brought  are  paid  into 
court  in  the  action,  and  the  plaintiff  does  not  recover  more  than 
the  sum  so  tendered  and  paid  into  court,  the  plaintiff  shall  not  be 
entitled  to  any  costs  incurred  after  such  tender,  and  the  defendant 
shall  be  entitled  to  costs,  to  be  taxed  as  between  solicitor  and 
client;  and 

5.  All  forfeitures  not  pecuniary  which  are  incurred  in  respect  of  an 

offence  triable  by  a  court  of  summary  jurisdiction,  or  which  may 
be  enforced  by  a  court  of  summary  jurisdiction,  may  be  sold  or 
disposed  of  in  such  manner  as  the  court  having  cognisance  of  the 
case  or  any  other  court  of  summary  jurisdiction  for  the  same 
county,  borough,  or  place  may  direct,  and  the  proceeds  of  suoh 
sale  shall  be  applied  in  the  like  manner  as  if  the  proceeds  were  a 
fine  imposed  under  the  Act  on  which  the  proceeding  for  the 
forfeiture  is  founded. 
41.  In  a  proceeding  within  the  jurisdiction  of  a  court  of  summary  Proof  by 
jurisdiction,  without  prejudice  to  any  other  mode  of  proof,  service  on  a  declaration  of 
*  -  a«  j  a  •   j       aerviee  of  pro- 

person  of  any  summons,  notice,  process,  or  document,  required  or  0688  hand- 
authorised  to  be  served,  and  the  handwriting  and  seal  of  any  justice  of  writing,  &o. 
the  peace,  or  other  officer  or  person,  on  any  warrant,  summons,  notice, 
process,  or  document,  may  be  proved  by  a  solemn  declaration  taken 
before  a  justice  of  the  peaoe,  or  before  a  commissioner  to  administer 
oaths  in  the  Supreme  Court  of  Judicature,  or  before  a  clerk  of  the  peace 
or  a  registrar  of  a  County  Court ;  and  any  declaration  purporting  to  be 
so  taken  shall,  until  the  contrary  is  shown,  be  sufficient  proof  of  the 
statements  contained  therein,  and  shall  be  received  in  evidence  in  any 
court  or  legal  proceeding,  without  proof  of  the  signature  or  of  the 
official  character  of  the  person  or  persons  taking  or  signing  the  same ; 
and  the  fee,  if  any,  for  taking  such  declaration  shall  be  such  sum,  not 
exceeding  one  shilling,  as  may  be  directed  by  rules  made  in  pursuance  of 
this  Act,  and  any  such  fee  shall  be  costs  in  the  matter  or  proceeding  to 
which  it  relates. 

The  declaration  may  be  in  the  form  provided  by  a  rule  under  this  Act, 
and,  if  any  declaration  made  under  this  section  is  untrue  in  any  material 
particular,  the  person  wilfully  making  such  false  declaration  shall  be 
guilty  of  wilful  and  corrupt  perjury. 
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42  &  43  Vicr.     42.  When  a  court  of  summary  jurisdiction  has  fixed,  as  respects  et 
o.  49.       recognisance,  the  amount  in  which  the  principal  and  the  sureties  (if  any 
Summary    are  *°  06  b01111^  ^e  recognisance,  notwithstanding  anything  in  this  :r 
Jurisdiction  any  other  Act,  need  not  be  entered  into  before  such  court,  bat  nay. 
Act,  1879.    subject  to  any  rules  made  in  pursuance  of  this  Act,  be  entered  into  bjue 
parties  before  any  other  court  of  summary  jurisdiction,  or  before  mt 
takenoutof68  c^er^  °*  a  °*  summary  jurisdiction,  or  before  a  8uperintendent  cr 

court.  inspector  of  police,  or  other  officer  of  police  of  equal  or  superior  ruL 

or  in  charge  of  any  police  station,  or,  where  any  of  the  parties  is  n 
prison,  before  the  governor  or  other  keeper  of  such  prison ;  and  that- 
upon  all  the  consequences  of  law  shall  ensue,  and  the  provisions  of  tkit 
Act  with  respect  to  recognisances  taken  before  a  court  of  sumaan 
jurisdiction  shall  apply,  as  if  the  recognisance  had  been  entered  into 
before  the  said  court  as  heretofore  by  law  required. 
43.  Procedure  on  the  execution  of  distress  warrants. 
Return  by         44.  Where  any  property  has  been  taken  from  a  person  charged  before  t 
order  of  court  court  of  summary  jurisdiction  with  any  offence  punishable  either  cn 
teken°from     indictment  or  on  summary  conviction,  a  report  shall  be  made  by  tit 
prisoner.        police  to  such  court  of  summary  jurisdiction  of  the  fact  of  such  property 
having  been  taken  from  the  person  charged,  and  of  the  particulars  of 
such  property,  and  the  court  shall,  if  of  opinion  that  the  property,  or  or 
portion  thereof,  can  be  returned  consistently  with  the  interests  of  jnsuff. 
and  with  the  safe  custody  of  the  person  charged,  direct  such  property,  or 
any  portion  thereof,  to  be  returned  to  the  person  charged,  or  to  sod 
other  person  as  he  may  direct. 
Local  jurfedic-    45.  Where  a  person  is  charged  with  an  indictable  offence  mentioned  ii 

Jj^thtoAot  ^  Fir8t  8chedu^e  10  ^  Aot  1)61016  a  oourt  of  «ummary  jurisdiction to 
r  *  any  county,  borough,  or  place,  and  the  oourt  have  jurisdiction  to  commit 
such  person  for  trial  in  such  county,  borough,  or  place,  although  ti* 
offence  was  not  committed  therein,  such  oourt  shall  also  have  jurisdiction 
to  deal  with  the  offence  summarily  in  pursuance  of  this  Act. 

General  pro-       46.  For  the  purposes  of  the  trial  of  any  offence  punishable  on  summary 

visions  as  to    conviction  under  this  Act  or  under  any  other  Act,  whether  past  or  future. 

tio^  oY^rta      foUowing  provisions  shall  have  effect— 

of  summary       (!•)  Where  the  offence  is  committed  in  any  harbour,  river,  arm  of  the 
jurisdiction,     sea,  or  other  water,  tidal  or  other,  which  runs  between  or  forms  th« 
boundary  of  the  jurisdiction  of  two  or  more  courts  of  summary  jnri*- 
diction,  such  offence  may  be  tried  by  any  one  of  such  courts. 

(2.)  Where  the  offence  is  committed  on  the  boundary  of  the  jurisdictkc 
of  two  or  more  courts  of  summary  jurisdiction,  or  within  the  distance  of 
five  hundred  yards  of  any  such  boundary,  or  is  begun  within  the  jnm- 
diction  of  one  court  and  completed  within  the  jurisdiction  of  another 
court  of  summary  jurisdiction,  such  offence  may  be  tried  by  any  au 
of  such  courts. 

(3.)  Where  the  offence  is  committed  on  any  person,  or  in  respect 
of  any  property,  in  or  upon  any  carriage,  cart,  or  vehicle,  whatsoever 
employed,  in  a  journey,  or  on  board  any  vessel  whatsoever  employed  in  a 
navigable  river,  lake,  canal,  or  inland  navigation,  the  person  accused  c: 
such  offence  may  be  tried  by  any  court  of  summary  jurisdiction  through 
whose  jurisdiction  such  carriage,  cart,  vehicle,  or  vessel  passed  in  th* 
course  of  the  journey  or  voyage  during  which  the  offence  was  committed : 
and,  where  the  side,  bank,  centre,  or  other  part  of  the  highway,  rosi 
river,  lake,  canal,  or  inland  navigation  along  which  the  carriage,  cut 
vehicle,  or  vessel  passed  in  the  course  of  such  journey  or  voyage  is  the 
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boundary  of  the  jurisdiction  of  two  or  more  courts  of  summary  jurisdiction,  42  &  48  Vict. 
a  person  may  be  tried  for  such  offence  by  any  one  of  such  courts.  °» 

(4.)  Any  offence  which  is  authorised  by  this  section  to  be  tried  by  any  s^maru 
court  of  summary  jurisdiction  may  be  dealt  with,  heard,  tried,  determined,  Jurisdiction 
adjudged,  and  punished,  as  if  the  offence  had  been  wholly  committed    Act,  1879, 
within  the  jurisdiction  of  such  court.   

47.  Application  of  Act  to  sums  leviable  by  distress  or  payable  under  order. 

48.  Anything  required  by  this  Act  to  be  done  by,  to,  or  before  a  clerk  As  to  olerk  of 
of  a  court  of  summary  jurisdiction  shall  be  done  by,  to,  or  before  the  court  ?f 
salaried  clerk  to  a  petty  sessional  division  under  section  five  of  the  ^LioA  41 
Justices  Clerks  Act,  1877,  and,  where  there  is  more  than  one  such  clerk,  Vict  c  48. 
by  either  of  such  clerks  or  by  such  of  those  clerks  as  a  court  of  summary 
jurisdiction  for  such  division  from  time  to  time  direct ;  and,  if  any  other 

person  acts  as  the  clerk  to  a  court  of  summary  jurisdiction  acting  in  and 
for  such  division,  such  person,  subject  to  any  rules  made  under  this  Act, 
shall  be  deemed  for  the  purposes  of  this  Act  to  have  acted  as  the  deputy 
of  such  salaried  clerk,  and  shall  make  a  return  to  the  salaried  clerk  of  all 
matters  done  by  such  court,  and  of  all  matters  which  the  clerk  of  the 
court  is  required  to  enter  in  a  register  or  otherwise  to  record : 

Provided,  that  nothing  in  this  section  shall  apply  where  the  court  of 
summary  jurisdiction  is  a  court  to  whose  clerk  section  five  of  the  Justices' 
Clerks  Act,  1877,  does  not  apply ;  that  is  to  say,  the  justices  of  a 
borough,  or  a  metropolitan  police  court,  or  any  stipendiary  or  other 
magistrate,  the  salary  of  whose  clerk  is  regulated  under  any  Act  of 
Parliament,  other  than  the  Justices'  Clerks  Act,  1877,  and  the  principal 
Act  therein  mentioned. 

49.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  Special  defini- 
expressions  have  the  meanings  hereinafter  respectively  assigned  to  them ;  tioz^  Q°frt££r~ 
that  is  to  say,  J^ij?  &  6 

The  expression  "  Secretary  of  State  "  means  one  of  Her  Majesty's  will.  4,  o.  76. 

Principal  Secretaries  of  State. 
The  expression  "child"  means  a  person  who,  in  the  opinion  of  the 

court  before  whom  he  is  brought,  is  under  the  age  of  twelve  years. 
The  expression  "  young  person  "  means  a  person  who,  in  the  opinion 

of  the  court  before  whom  he  is  brought,  is  of  the  age  of  twelve 

years  and  under  the  age  of  sixteen  years. 
The  expression  "  adult "  means  a  person  who,  in  the  opinion  of  the 

court  before  whom  he  is  brought,  is  of  the  age  of  sixteen  years  or 

upwards. 

The  expression  "  person  "  includes  a  child,  young  person,  and  adult, 
and  also  includes  a  body  corporate. 

The  expression  "guardian,"  in  relation  to  a  child,  includes  any  person, 
who,  in  the  opinion  of  the  court  having  cognisance  of  any  case  in 
which  a  child  is  concerned,  has,  for  the  time  being,  the  charge  of  or 
control  of  such  child. 

The  expression  "prescribed  "  means  prescribed  or  provided  by  any  Act 
which  relates  to  any  offences,  penalties,  fines,  costs,  sums  of  money, 
orders,  proceedings,  or  matters,  to  the  punishment,  recovery,  making, 
or  conduct  of  which  the  Summary  Jurisdiction  Acts  expressly  or 
impliedly  apply  or  may  be  applied. 

The  expression  "past  Act"  means  any  Act  passed  before  the  com- 
mencement of  this  Act,  exclusive  of  this  Act. 

The  expression  "future  Act"  means  any  Act  passed  after  the  com- 
mencement of  this  Act. 
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42  &  43  Vict.     The  expression  "  fine  "  includes  any  pecuniary  penalty  or  pecn 
a  forfeiture,  or  pecuniary  compensation  payable  under  a  conrictioi 

The  expression  "  county  "  includes  any  county,  riding,  division, 
JwixKctum         or  liberty  of  a  county  having  a  separate  court  of  quarter  sessioi 
Act,  1879.       The  expression  "  borough  "  means  a  borough  subject  to  the  pror 

  of  the  Municipal  Corporations  Act,  1835,  and  the  Acts  amandin 

same. 

The  expression  "  local  rate  "  means  as  respects  any  county,  borooj 
place,  any  county  rate,  borough  rate,  or  other  local  rate  out  of  i 
the  costs  of  the  prosecution  of  any  felony  committed  within 
county,  borough,  or  place  are  payable. 
The  expressions  "  sum  adjudged  to  be  paid  by  a  conviction,"  and ' 
adjudged  to  be  paid  by  an  order,"  respectively  include  any 
adjudged  to  be  paid  by  the  conviction  or  order,  as  the  case  mi 
of  which  the  amount  is  ascertained  by  such  conviction  or  order 

General  defl-     50.  In  this  Act  and  any  future  Act,  if  not  inconsistent  wit! 

nitiona  appli-  context,  the  following  expressions  shall  have  the  meaning  herei 

cable  to  this  a-    i        •      j  j.  j.  •  a 

and  future      respectively  assigned  to  them  ;  that  is  to  say, 

Acts— 11  &  12  The  expression  "The  summary  Jurisdiction  Act,  1848/'  shall 
Vict  c.  43.  the  Act  of  the  session  of  the  eleventh  and  twelfth  years  of  the 

of  Her  present  Majesty,  chapter  forty-three,  intituled  "An  J 
facilitate  the  performance  of  the  duties  of  justices  of  the  peace  < 
sessions  within  England  and  Wales  with  respect  to  sununary  © 
tions  and  orders :  " 
The  expression  "  The  Summary  Jurisdiction  Acts  "  and  the  expr 
"  The  Summary  Jurisdiction  (English)  Acts  "  shall  respectively 
the  Summary  Jurisdiction  Act,  1848,  and  this  Act  and  any  Ad 
or  future,  amending  the  Summary  Jurisdiction  Act,  1848,  a 
Act: 

The  expression  "  court  of  summary  jurisdiction  "  shall  mean- 
Any  justice  or  justices  of  the  peace  or  other  magistrate,  by 
ever  name  called,  to  whom  jurisdiction  is  given  by  or  n 
or  are  authorised  to  act  under  the  Summary  Jurisdiction  A 
any  of  such  Acts : 

In  any  future  Act,  if  not  inconsistent  with  the  context— 

The  expression  "  petty  sessional  court "  shall  have  the  same  i 
ing  as  it  has  in  this  Act : 

The  expression  "occasional  court-house"  shall    mean  such 
station  or  other  place  as  is  for  the  time  being  appointed  ix 
suance  of  this  Act  to  be  used  as  an  occasional  court-house. 

Application  of  Acts. 

Application  of     51.  The  following  regulations  shall  be  made  for  the  purpose  of  fac 

Summary      -mg  the  application  of  the  Summary  Jurisdiction  Acts  to  any  future 

Jurisdiction     >i°>  •   i    „   J 

Acta  to  future  say, 

Acts.  f  !•)  Where  in  any  future  Act,  any  offence  is  directed  or  authoru 

be  prosecuted  summarily  or  on  summary  conviction,  or  an 
is  authorised  to  be  recovered  summarily  or  on  summary  ot 
tion,  or  other  words  are  used  implying  that  such  offence  is 
prosecuted  or  fine  is  to  be  recovered  in  manner  provided  I 
Summary  Jurisdiction  Acts,  the  Summary  Jurisdiction  Acta 
apply  accordingly  ;  and 
(2.)  Where  in  any  future  Act  any  sum  of  money  is  directed  or  i 
rised  to  be  recovered  before  a  court  of  summary  jurisdictt 
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on  complaint  made  to  a  court  of  summary  jurisdiction,  or  words  42  &  48  Viot. 
are  used  (whether  by  authorising  the  sum  to  be  recovered  sum-      °-  *9. 
marily  or  in  a  summary  manner  or  otherwise)  which  imply  that  sTTarv 
such  sum  of  money  is  to  be  recovered  before  a  court  of  summary  jurisdiction 
jurisdiction  or  in  manner  provided  by  the  Summary  Jurisdiction    Act,  1879. 

Acts,  the  Summary  Jurisdiction  Acts  shall  apply  accordingly ;   

and 

(3.)  Where  in  any  future  Act  a  court  of  summary  jurisdiction  is  autho- 
rised to  order  or  require  a  person  to  do  or  abstain  from  doing  any 
act  or  thing  other  that  the  payment  of  a  sum  of  money  ;  or  where 
in  pursuance  of  any  such  Act,  any  act  or  thing  other  than  the 
payment  of  a  sum  of  money  is  required  or  authorised  by  an  order 
of  a  court  of  summary  jurisdiction  to  be  done,  or  is  declared 
capable  of  being  enforced  summarily,  or  by  summary  order  ;  or 
where  in  any  such  Act  any  words  are  used  implying  that  such 
act  or  thing  is  to  be  enforced  in  manner  provided  by  the  Sum- 
mary Jurisdiction  Acts,  the  Summary  Jurisdiction  Acts  shall 
apply  accordingly. 

Savings  and  Construction. 

52.  The  provisions  of  this  Act  which  enable  a  court  of  summary  juris-  Saving  for 
diction,  notwithstanding  any  enactment  to  the  contrary,  to  impose  im-  Army,  Navy 
prisonment  without  hard  labour,  and  reduce  the  prescribed  period  thereof,  jJji^^JJ^ 
or  do  either  of  such  acts,  and  in  the  case  of  a  fine,  if  it  be  imposed  as  in  0 
respect  of  a  first  offence,  to  reduce  the  prescribed  amount  thereof,  and  in 

the  case  of  imprisonment,  to  impose  a  fine  in  lieu  of  imprisonment,  shall 
not  apply  to  any  proceedings  taken  under  any  Act  relating  to  any  of  Her 
Majesty's  regular  or  auxiliary  forces. 

53.  The  Summary  Jurisdiction  Acts  shall  apply  to  all  information,  Application  of 
complaints,  and  other  proceedings  before  a  court  of  summary  jurisdiction  Summary 
under  the  statutes  relating  to  the  Post  Office.  Acteto°Po8t 

Every  offence  under  the  statutes  relating  to  the  Post  Office  for  which  a  office  Inland 
person  who  is  liable  to  forfeit  a  sum  not  exceeding  twenty  pounds  may  be  Revenue,  and 
prosecuted  before  a  court  of  summary  jurisdiction  in  manner  provided  by  Customs, 
the  Summary  Jurisdiction  Acts. 

The  Summary  Jurisdiction  Acts  shall,  notwithstanding  any  special  pro- 
visions to  the  contrary  contained  in  any  of  the  statutes  relating  to  Her 
Majesty's  revenue  under  the  control  of  the  Commissioners  of  Inland 
Bevenue  or  the  Commissioners  of  Customs,  apply  to  all  informations, 
complaints,  and  other  proceedings  before  a  court  of  summary  jurisdiction 
under  or  by  virtue  of  any  of  any  of  the  said  statutes : 

Provided,  that  where  the  sum  adjudged  by  conviction  under  or  by 
virtue  of  any  of  the  said  statutes  to  be  paid  exceeds  fifty  pounds,  the 
period  of  imprisonment  imposed  by  a  court  of  summary  jurisdiction  in 
respect  of  the  non-payment  of  such  sum,  or  in  respect  of  the  default  of  a 
sufficient  distress  to  satisfy  such  sum,  may  exceed  three  months  but  shall 
not  exceed  six  months. 

54.  This  Act  shall  apply  to  the  levying  of  sums  adjudged  to  be  paid  by  Application 
an  order  in  any  matter  of  bastardy,  or  by  an  order  which  is  enforceable  as  and  construc- 
an  order  of  affiliation,  and  to  the  imprisonment  of  a  defendant  for  non-     4  12  VteT" 
payment  of  such  sums,  in  like  manner  as  if  an  order  in  any  such  matter,  or  0  43 

so  enforceable  were  a  conviction  on  information,  and  shall  apply  to  the 
proof  of  the  service  of  any  summons,  notice,  process,  or  document  in  any 
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42  A  48  Viot.  matter  of  bastardy,  and  of  any  handwriting  or  seal  in  any  such  matter,  and 
o.  49.      to  an  appeal  from  an  order  in  any  matter  of  bastardy. 
o~~  Nothing  in  this  Act  shall  authorise  a  court  of  summary  jurisdiction  to 
Jurisdictum  rod"®*  the  amount  of  a  fine  where  the  Act  prescribing  such  amount 
Act,  1879.    carries  into  effect  a  treaty,  convention,  or  agreement  with  a  foreign  state. 
  and  suoh  treaty,  convention,  or  agreement  stipulates  for  a  fine  of  a  mini- 
mum amount. 

This  Act  shall  be  oonstrued  as  one  with  the  Summary  Jurisdiction  Act, 
1848,  so  far  as  is  consistent  with  the  tenour  of  such  Acts  respectively,  and 
save  as  aforesaid  shall  be  subject  to  the  exceptions  specified  in  section 
thirty-five  of  the  Summary  Jurisdiction  Act,  1848  : 

Provided,  that  the  provisions  oontained  in  sections  thirty-three  and 
thirty-four  of  the  Summary  Jurisdiction  Act,  1848,  as  to  the  Acts  relat- 
ing to  the  police  in  the  metropolis  and  in  the  city  of  London,  and  relating 
to  the  powers  of  justices  within  the  metropolitan  police  district,  shall  not 
apply  to  or  restrict  the  operation  of  this  Act. 

This  Act  shall  not  apply  to  any  information,  complaint,  or  other  sum- 
mary proceeding  laid,  made,  or  instituted  before  the  commencement  of 
this  Act,  or  in  respect  of  an  offence  committed,  or  any  act  done,  or  any 
cause  which  arose  before  the  commencement  of  this  Act,  and  any  such 
information,  complaint,  or  other  proceeding  as  aforesaid  may  be  laid, 
made,  instituted,  and  proceeded  with  in  the  same  manner  as  if  this  Acs 
had  not  been  passed. 

Repeal. 

Repeal  of  55.  There  shall  be  repealed  as  from  the  commencement  of  this  Act— 

Act8-  (1.)  The  Acts  mentioned  in  the  Second  Schedule  to  this  Act  to  the 

extent  in  the  third  column  of  that  schedule  mentioned  ;  and 
(2.)  So  much  of  any  other  Act  as  is  inconsistent  with  this  Act. 
Provided  that  this  repeal  shall  not  affect — 

(1.)  Anything  duly  done  or  suffered  before  the  commencement  of  this 

Act  under  any  enactment  hereby  repealed ;  or 
(2.)  Any  right  or  privilege  acquired  or  any  liability  incurred  before  the 
commencement  of  this  Act  under  any  enactment  hereby  repealed ; 
or 

(3.)  Any  imprisonment,  fine,  forfeiture,  or  other  punishment  incurred 
or  to  be  incurred  in  respect  of  any  offence  committed  before 
the  commencement  of  this  Act  under  any  enactment  hereby 
repealed;  or 

(4.)  The  institution  or  prosecution  to  its  termination  of  any  investiga- 
tion or  legal  proceeding  or  any  other  remedy  for  prosecuting  any 
such  offence  or  ascertaining,  enforcing,  or  recovering  any  such 
liability,  imprisonment,  fine,  forfeiture,  or  punishment  as  afore- 
said, and  any  such  investigation,  legal  proceeding,  and  remedy 
may  be  carried  on  as  if  this  repeal  had  not  been  enacted. 
Where  any  unrepealed  Act  of  Parliament  incorporates  or  refers  to  any 
provisions  of  any  Acts  hereby  repealed,  such  unrepealed  Act  shall  be 
deemed  to  incorporate  or  refer  to  the  corresponding  provisions  of  this 
Act. 
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FIRST  SCHEDULE. 
Indictable  Offences  which  can  be  dealt  with  summarily  under  this  Act. 


Fibst  Column. 

Young  Persons  consenting  and  Adults 
pleading  Guilty. 


1.  Simple  larceny 


2.  Offences  declared  by  any  Act  for 
the  time  being  in  force  to  be  punishable 
as  simple  larceny. 


8.  Larceny  from  or  stealing  from 
the  person. 


4.  Larceny  as  a  clerk  or  servant. 


5.  Embezzlement  by  a  clerk  or  ser- 
vant. 


6.  Receiving  stolen  goods,  that  is  to 
say,  committing  any  of  the  offences  re- 
lating to  property  specified  in  the  ninety- 
first  and  ninety-fifth  sections  of  the  Lar- 
ceny Act,  1861  (being  the  Act  of  the 
session  of  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-six),  or  in  either 
of  such  sections. 


7.  Aiding,  abetting,  counselling,  or 
procuring  the  commission  of  simple  lar- 
ceny, or  of  an  offence  declared  by  any 
Act  for  the  time  being  in  force  to  be 
punishable  as  simple  larceny,  or  of  lar- 
ceny, or  stealing  from  the  person,  or  of 
larceny  as  a  clerk  or  servant. 


8.  Attempt  to  commit  simple  larceny, 
or  an  offence  declared  by  any  Act  for  the 
time  being  in  force  to  be  punishable  as 
simple  larceny,  or  to  commit  larceny 
from  or  steRl  from  the  person,  or  to 
commit  larceny  as  a  clerk  or  servant. 


Second  Column. 
Adults  consenting. 


42  &  48  Vict 
0.49. 

Summary 
Jurisdiction 
Act,  1879. 


1.  Simple  larceny,  where  the  value  of 
the  whole  of  the  property  alleged  to  have 
been  stolen  does  not  in  the  opinion  of  the 
court  before  whom  the  charge  is  brought 
exceed  forty  shillings. 

2.  Offences  declared  by  any  Act  for  the 
time  being  in  force  to  be  punishable  as 
simple  larceny,  where  the  value  of  the 
whole  of  the  property  alleged  to  have 
been  stolen,  destroyed,  injured,  or  other- 
wise dealt  with  by  the  offender  does  not 
in  the  opinion  of  the  court  before  whom  the 
charge  is  brought  exceed  forty  shillings. 

8.  Larceny  from  or  stealing  from  the 
person,  where  the  value  of  the  whole  of 
the  property  alleged  to  have  been  stolen 
does  not  in  the  opinion  of  the  court  before 
whom  the  charge  is  brought  exceed  forty 
shillings. 

4.  Larceny  as  a  clerk  or  servant,  where 
the  value  of  the  whole  of  the  property 
alleged  to  have  been  stolen  does  not  in 
the  opinion  of  the  court  before  whom  the 
charge  is  brought  exceed  forty  shillings. 

5.  Embezzlement  by  a  clerk  or  servant, 
where  the  value  of  the  whole  of  the  pro- 
perty alleged  to  have  been  embezzled  does 
not  in  the  opinion  of  the  court  before  whom 
the  charge  is  brought  exceed  forty  shillings. 

6.  Receiving  stolen  goods,  that  is  to  say, 
committing  any  of  the  offences  relating  to 
property  specified  in  the  ninety-first  and 
ninety-fifth  sections  of  the  Larceny  Act, 
1861  (being  the  Act  of  the  session  of  the 
twenty-fourth  and  twenty-fifth  years  of 
the  reign  of  Her  present  Majesty,  chapter 
ninety-six),  or  in  either  of  such  sections, 
where  the  value  of  the  whole  of  the  pro- 
perty alleged  to  have  been  received  does 
not  in  the  opinion  of  the  court  before  whom 
the  charge  is  brought  exceed  forty  shillings. 

7.  Aiding,  abetting,  counselling,  or  pro- 
curing the  commission  of  simple  larceny, 
or  of  an  offence  declared  by  any  Act  for 
the  time  being  in  force  to  be  punishable  as 
simple  larceny,  or  of  larceny  or  stealing 
from  the  person,  or  of  larceny  as  a  clerk 
or  servant,  where  the  value  of  the  whole 
of  the  property  which  is  the  subject  of  the 
alleged  offence  does  not  in  the  opinion  of 
the  court  before  whom  the  charge  is 
brought  exceed  forty  shillings. 

8.  Attempt  to  commit  simple  larceny, 
or  an  offence  declared  by  any  Act  for  the 
time  being  in  force  to  be  punishable  as 
simple  larceny,  or  to  commit  larceny  from 
or  steal  from  the  person,  or  to  commit 
larceny  as  a  clerk  or  servant. 
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42  A  48  Vict.     This  Aot  shall  apply  to  any  of  the  following  offences  when  alleged  to  fa 
a  49.      *  oommitted  by  a  young  person  in  like  manner  as  if  such  offenoe  were  includ 

 '.       first  column  of  the  schedule ;  that  is  to  say, 

Summary       (1.)  To  any  offenoe  in  relation  to  railways  and  railway  carriages  mes 
Jurisdiction  sections  thirty-two  and  thirty- three  of  the  Act  of  the  session  of  the 

Act,  1879.  fourth  and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty 

1        '  one  hundred,  intituled  "An  Aot  to  consolidate  and  amend  the  state 

England  and  Ireland  relating  to  offences  against  the  person  and 
(2.)  To  any  offenoe  relating  to  railways  mentioned  in  section  thirty-fire  of 
of  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  the 
Her  present  Majesty,  chanter  ninety-seven,  intituled  44  An  Act  to  oa 
and  amend  the  statute  law  of  England  and  Ireland  relating  to  l 
injuries  to  property and 
(8.)  To  any  indictable  offence,  either  under  the  Post  Office  Laws  or  proas 
Her  Majesty's  Postmaster-General ;  and  for  the  purpose  of  this  nrov 
expression  "  Post  Office  Laws**  has  the  same  meaning  as  it  has  m  tl 
the  session  of  the  seventh  year  of  the  reign  of  King  William  the  Fo 
the  first  year  of  the  reign  of  Her  present  Majesty,  chapter  thirty-six, 
u  An  Act  for  consolidating  the  laws  relative  to  offences  against  the  Pi 
of  the  United  Kingdom,  and  for  regulating  the  judicial  administratk 
Post  Office  Laws,  and  for  explaining  certain  terms  and  expressions  « 
in  those  laws,"  and  the  Acts  amending  the  same. 


SECOND  SCHEDULE. 


Session  sad  Chapter. 


10  &  11  Vict,  c  82 

11  &  12  Vict  c.  48 


13  &  14  Vict,  c  37 
18  &  19  Vict  c.  126 

27  &  28  Vict,  c  80 

27  &  28  Vict.  o.  110 

28  &  29  Vict.  c.  127 
81&S2  Vict  c.  116 

84  &  85  Vict  c.  78 


Title. 


An  Act  for  the  more  speedy 
trial  and  punishment  of 
juvenile  offenders. 

An  Act  to  facilitate  the  per- 
formance of  the  duties  of 
justioes  of  the  peace  out  of 
sessions  within  England  and 
Wales  with  respect  to  sum- 
mary convictions  and  orders. 


An  Aot  for  the  further  exten- 
sion of  summary  jurisdiction 
in  cases  of  -  larceny. 

An  Act  for  diminishing 
expense  and  delay  in  the 
administration  of  Criminal 
Justioo  in  certain  cases. 

An  Act  to  extend  the  provi- 
sions of  the  Criminal 
Justice  Act,  1855,  to  the 
Liberties  of  the  Cinque 
Ports,  and  to  the  district  of 
Romney  Marsh  in  the  county 
of  Kent 

An  Act  for  the  amendment  of 
the  law  relating  to  the  miti- 
gation of  penalties. 

An  Act  to  amend  the  law  re- 
lating to  small  penalties 

An  Act  to  amend  the  law 
relating  to  Laroeny  and 
Embezzlement 

An  Act  to  amend  the  law 
respecting  the  Inspection 
and  Regulation  of  Railways. 


The  whole  Act 


The  following  words  h 
thirty-five:  "Norte 
formation  or  camp 
other  proceeding  unc 
virtue  of  any  of  the 
relating  to  Her  Jl 
Revenue  of  Excise 
toma,  Stamps,  Taxea 
Office." 

The  whole  Act,  in  * 
relates  to  Rngi»~* 

The  whole  Act,  in  sc 
relates  to  England, 
sections  eighteen, 
twenty-two,  twenty 
and  twenty- four. 

The  whole  Act. 


The  whole  Act,  so  far  at 
to  England. 

The  whole  Act 

Section  two,  in  so  far  as 
to  England. 

Section  thirteen,  in  so 
relates  to  ICwgUrwi 
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42  &  43  Vicr. 

PREVENTION  OF  CRIME  ACT,  1879. 

42  &  43  Viot.  cap.  55. 

-4  c*  to  reduce  the  Minimum  Term  of  Penal  Servitude  in  the  case  of  a   ' 

pi%evious  conviction,  and  to  amend  the  Law  with  respect  to  the  notifications 
and  reports  made  under  sections  Jive  and  eight  of  the  Prevention  of  Crimes 
Act,  1871.— [15iA  August,  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  Whereas  by  section  two  of  the  Penal  Servitude  Act,  1864,  it  is  Repeal  of  27 
enacted  as  follows  :  "  Where  any  person  shall  on  indictment  be  convicted  *  28  Vict.  c* 
of  any  crime  or  offence  punishable  with  penal  servitude,  after  having  miniinmn^or0 
been  previously  convicted  of  felony,  or  in  Scotland,  of  any  crime  (whether  tePm  sentence 
such  previous  conviction  shall  have  taken  place  upon  an  indictment,  or  of  penal  servi- 
under  the  provisions  of  the  Act  passed  in  the  eighteenth  and  nineteenth  tude— 27  A  28 
of  Victoria,  chapter  one  hundred  and  twenty-six),  the  least  sentence  of  c" 
penal  servitude  that  can  be  awarded  in  such  case  shall  be  a  period  of 

seven  years : "  and  it  is  expedient  to  repeal  the  said  enactment :  Be  it 
therefore  enacted  as  follows : 

So  much  of  section  two  of  the  Penal  Servitude  Act,  1864,  as  is  above 
recited  is  hereby  repealed  so  far  as  regards  any  sentence  awarded  after  the 
commencement  of  this  Act. 

2.  Whereas  by  section  five  of  the  Prevention  of  Crimes  Act,  1871,  it  Amendment 
is  enacted  as  follows  :  v*  ^  &  rfo 

"  Every  holder  of  a  licence  granted  under  the  Penal  Servitude  Acts  M10g  ®*  ag  JQ 
who  is  at  large  in  Great  Britain  or  Ireland  shall  notify  the  place  of  his  notification  of 
residence  to  the  chief  officer  of  police  of  the  district  in  which  his  residence  residence  and 
is  situated,  and  shall,  whenever  he  changes  such  residence  within  the  same  reports  by 
police  district  notify  such  change  to  the  chief  officer  of  police  of  that  {JS  Hcence 
district,  and  whenever  he  changes  his  residence  from  one  police  district  an^  offender 
to  another  shall  notify  such  change  of-  residence  to  the  chief  officer  of  under  super- 
police  of  the  district  which  he  is  leaving  and  to  the  chief  officer  of  police  vision  of  the 
of  the  police  district  into  which  he  goes  to  reside ;  moreover,  every  male  ]^v^j!*ll2 
holder  of  such  a  licence  as  aforesaid  shall,  once  in  each  month,  report 
himself  at  such  time  as  may  be  prescribed  by  the  chief  officer  of  police 
of  the  district  in  which  such  holder  may  be,  either  to  such  chief  officer 
himself  or  to  such  other  person  as  that  officer  may  direct,  and  such 
report  may,  according  as  such  chief  officer  directs,  be  required  to  be  made 
personally  or  by  letter : " 

And  whereas  by  section  eight  of  the  same  Act  a  like  provision  is  made 
in  the  case  of  persons  who,  on  conviction,  have  been  sentenced  to  be 
subject  to  the  supervision  of  the  police  : 

And  whereas  it  is  expedient  to  make  further  provision  with  respect  to 
the  said  notification  and  report :  Be  it  therefore  enacted  as  follows  : 

Any  holder  of  a  licence  required  under  section  five,  and  any  person 
subject  to  the  supervision  of  the  police  required  under  section  eight  of  the 
Prevention  of  Crimes  Act,  1871,  to  notify  his  residence  or  any  change  of 
his  residence  to  a  chief  officer  of  police  shall  comply  with  such  require- 
ment by  personally  presenting  himself  and  declaring  his  place  of  residence 
to  the  constable  or  person  who  at  the  time  when  such  notification  is  made 

c 
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42  4  48  Vict,  is  in  charge  of  the  police  station  or  office  of  which  notice  hat  been 
c-  56-      to  such  holder  or  person  as  the  place  for  receiving  his  notification 
no  such  notice  has  been  given,  in  charge  of  the  chief  office  of  such 
officer  of  police. 

The  power  of  the  chief  officer  of  a  police  district  to  direct  th 
reports  required  by  sections  five  and  eight  of  the  Prevention  of  Crime 
1871,  to  be  made  by  holders  of  licences  and  persons  subject  t< 
supervision  of  the  police  shall  be  made  to  some  other  person,  shall  € 
to  authorise  him  to  direct  such  reports  to  be  made  to  the  const* 
person  in  charge  of  any  particular  police  station  or  office  without  a 
the  individual  person. 

Any  appointment,  direction,  or  authority  purporting  to  be  sign 
the  chief  officer  of  police,  and  to  have  been  made  or  given  fc 
purposes  of  this  Act,  or  of  sections  five  and  eight  of  the  Prevent 
Grimes  Act,  1871,  or  one  of  them,  shall  be  evidence,  until  the  coi 
is  proved,  that  the  appointment,  direction,  or  authority  thereby  mi 
given  was  duly  made,  or  given  by  the  chief  officer  of  police,  and  eri 
that  it  appears  from  the  records  kept  by  authority  of  the  chief  offi 
police  that  a  person  required  as  above  mentioned  to  notify  his  res 
or  change  of  residence  or  make  a  report  has  failed  to  comply  with 
requirement,  shall  be  primd  facie  evidence  that  the  person  ha 
complied  with  such  requirement,  but  if  the  person  charged  allege* 
he  made  such  notification  or  report  to  any  particular  person  or  t 
particular  time,  the  court  shall  require  the  attendance  of  such  p 
as  may  be  necessary  to  prove  the  truth  or  falsehood  of  such  allegata 

3.  This  Act  shall  come  into  operation  on  the  first  day  of  Septc 
one  thousand  eight  hundred  and  seventy-nine  (which  day  is  in  thi 
referred  to  as  the  commencement  of  this  Act). 

4.  This  Act  may  be  cited  as  the  Prevention  of  Crime  Act,  1879. 


Commence- 
ment of  Act 

Short  title. 
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*  STATUTES    AND    PARTS    OP  STATUTES 

AFFECTING  THE  CRIMINAL  LAW, 
[       PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1880. 


;  MEEOHANT  SEAMEN  (PAYMENT  OF  WAGES  AND  RATING) 

ACT,  1880. 

i  43  &  44  Vict.  o.  16. 

'I  An  Act  to  amend  the  Law  relating  to  the  Payment  of  Wages  and  Bating  of 
'  Merchant  Seamen. — [2nd  August,  1880.] 

l      5.  Where  a  ship  is  about  to  arrive,  is  arriving,  or  has  arrived  at  the  Penalty  for 
*  end  of  her  voyage,  every  person,  not  being  in  Her  Majesty's  service  or  {*^§  °?. 

i  not  being  duly  authorised  by  law  for  the  purpose,  who —  without  per- 

t  (a.)  goes  on  board  the  ship,  without  the  permission  of  the  master,  mission  beforo 
:''  before  the  seamen  lawfully  leave  the  ship  at  the  end  of  their  seamen  leave. 

ii  engagement,  or  are  discharged  (whichever  last  happens) ;  or,        See  17  A  18 

i  (b.)  being  on  board  the  ship  remains  there  after  being  warned  to  leave  c'  1  8' 
j  by  the  master,  or  by  a  police  officer,  or  by  any  officer  of  the 

Board  of  Trade  or  of  the  Customs, 
1  shall  for  every  such  offence  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  twenty  pounds,  or,  at  the  discretion  of  the  court,  to  imprisonment 
for  any  term  not  exceeding  six  months  ;  and  the  master  of  the  ship  or  any 
officer  of  the  Board  of  Trade  may  take  him  into  custody,  and  deliver  him  up 
forthwith  to  a  constable  to  be  taken  before  a  court  or  magistrate  capable 
of  taking  cognizance  of  the  offence,  and  dealt  with  according  to  law. 

1 0.  The  following  provisions  shall  from  the  commencement  of  this  Act  Desertion  and 
have  operation  within  the  United  Kingdom.  absence  with- 

A  seaman  or  apprentice  to  the  sea  service  shall  not  be  liable  to  ^ig1^^17 
imprisonment  for   deserting  or  for  neglecting  or  refusing    without  \^ 
reasonable  cause  to  join  his  ship  or  to  proceed  to  sea  in  his  ship,  or  for 
absence  without  leave  at  any  time  within  twenty-four  hours  of  his  ship's 
Bailing  from  any  port,  or  for  absence  at  any  time  without  leave  and 
without  sufficient  reason  from  his  ship  or  from  his  duty. 

Whenever,  either  at  the  commencement  or  during  the  progress  of  any 
voyage,  any  seaman  or  apprentice  neglects  or  refuses  to  join  or  deserts 
from  or  refuses  to  proceed  to  sea  in  any  ship  in  which  he  is  duly  engaged 
to  serve,  or  is  found  otherwise  absenting  himself  therefrom  without  leave, 
the  master  or  any  mate,  or  the  owner,  ship's  husband,  or  consignee  may, 
with  or  without  the  assistance  of  the  local  police  officers  or  constables, 
who  are  hereby  directed  to  give  the  same,  if  required,  convey  him  on 
board  :  Provided  that  if  the  seaman  or  apprentice  so  requires  he  shall 
first  be  taken  before  some  court  capable  of  taking  cognizance  of  the 
matters  to  be  dealt  with  according  to  law ;  and  that  if  it  appears  to  the 
court  before  which  the  case  is  brought  that  the  seaman  or  apprentice  has 
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43  4  44  Vict  been  conveyed  on  board  or  taken  before  the  court  on  improper  a 

c  16-       insufficient  grounds,  the  master,  mate,  owner,  ship's  has  band,  or  consign** 
MerchaTt  Sea  48  tne  case  mav      8na^  incur  a  penalty  not  exceeding  twenty  pouna. 
mm  {Payment  hut  such  penalty,  if  inflicted,  shall  be  a  bar  to  any  action  for  taU 
of  Wage*  imprisonment. 

ami  Hating)  jf  a  seaman  or  apprentice  to  the  sea  service  intends  to  absent  himscu 
A  rt,  1880.  £rom  g^jp  or  duty,  be  may  give  notice  of  his  intention,  either  to 
the  owner  or  to  the  master  of  the  ship,  not  less  than  forty-eight  hoon 
before  the  time  at  which  he  ought  to  be  on  board  his  ship :  and  c 
the  event  of  such  notice  being  given,  the  court  shall  not  exercise  any  d 
the  powers  conferred  on  it  by  section  two  hundred  and  forty-seven  of  tk 
Merchant  Shipping  Act,  1854. 

Subject  to  the  foregoing  provision  of  this  section,  the  powers  conferrei 
by  section  two  hundred  and  forty-seven  of  the  Merchant  Shipping  Act 
1854,  may  bo  exercised,  notwithstanding  the  abolition  of  imprisoning 
for  desertion  and  similar  offences,  and  of  apprehension  without  warrant. 

Nothing  in  this  section  shall  affect  section  two  hundred  and  thirty-nit 
of  the  Merchant  Shipping  Act,  1 854. 


Forgery  ot 
crossing  of 
order. 


POST  OFFICE  (MONEY  ORDERS)  ACT,  1880. 
43  &  44  Viot.  o.  33. 
An  Act  relating  to  Post  Office  Money  Orders. — [7  th  September,  1 88* »  ' 

3.  Any  person  who,  with  intent  to  defraud,  obliterates,  adds  to,  ci 
alters  any  such  lines  or  words  on  an  order  issued  under  this  Act,  as  would 
in  the  case  of  a  cheque,  be  a  crossing  of  that  cheque,  or  knowingly 
offers,  utters,  or  disposes  of  any  order,  with  such  fraudulent  obliteration 
addition,  or  alteration,  shall  be  guilty  of  felony,  and  be  liable  to  the  life 
punishment  as  if  such  order  were  a  cheque :  Provided  always,  that  iny 
banker  or  corporation  or  company  acting  as  bankers  in  the  United 
Kingdom,  who,  in  collecting  in  such  capacity  for  any  principal,  shall  ha™ 
received  payment  or  been  allowed  by  the  Postmaster-General  in  accomt 
in  respect  of  any  money  order  issued  under  this  Act,  or  of  any  documffl* 
purporting  to  be  such  a  money  order,  shall  not  incur  liability  to  anyone 
except  Buch  principal  by  reason  of  having  received  such  payment  or 
allowance,  or  having  held  or  presented  such  order  or  document  for  pay- 
ment ;  but  this  section  shall  not  relieve  any  principal  for  whom  such 
order  or  document  shall  have  been  so  held  or  presented  of  any  liability  in 
respect  of  his  possession  of  the  same  or  of  the  proceeds  thereof. 

4.  (1.)  The  enactments  providing  for  the  punishment  of  offenres 
relating  to  stamp  duties  shall  apply  in  like  manner  as  if  the  pounds^- 

11V& ; '12  Vic7  unc*er  tn*8  were  a  stamP  duty, 
c.  88— 24  &  (2-)  Sections  nineteen,  twenty-two,  twenty-three,  twenty-six,  twenty 
25  Vict,  c  08  nine,  and  thirty  of  the  Post  Office  Duties  Act,  1840  (which  relate  to  dies 
— 24  &  25  and  paper,  and  to  plates  and  instruments,  and  to  moulds,  frames,  instru- 
ments, and  machinery  for  the  making  of  paper,  and  to  the  punishing 
of  fraud),  shall  apply  as  if  herein  re-enacted,  with  the  substitution  0: 
poundage  under  this  Act  for  the  duties  therein  mentioned,  and  of  ord>rJ 
under  this  Act  for  the  envelopes  therein  mentioned. 

(3.)  An  officer  of  the  Post  Office  who  re-issues  an  order  previouslv  pjii 
shall  be  deemed  to  have  issued  the  order  with  a  fraudulent  intent  withis 


Fraud  and 
forgery — 3  & 
4  Vict,  c.  m 
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the  meaning  of  section  four  of  the  Post  Office  (Money  Orders)  Act,  1848,  43  &  44  Vict. 
and  shall  be  punished  accordingly,  and  that  section  as  amended  by  this       c-  3& 
Act  shall  extend  to  an  offence  when  committed  in  the  Channel  Islands    pos<  Office 
or  the  Isle  of  Man  in  like  manner  as  if  they  were  mentioned  in  that     ( Money 
section  after  Ireland,  and  penal  servitude  were  substituted  for  trans-  Orders)  Act, 
portation.  1880. 

(4.)  An  order  under  this  Act  shall  be  deemed  to  be  an  order  for  the 
payment  of  money  and  a  valuable  security  within  the  meaning  of  the 
Post  Office  Acts  and  of  the  Forgery  Act,  1861  (that  is  to  say,  the  Act  of 
the  twenty-fourth  and  twenty-fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-eight),  and  of  section  one  of  the  Larceny  Act, 
1861,  and  of  any  other  law  relating  to  forgery  or  stealing,  which  is  for 
the  time  being  in  force  in  any  part  of  the  United  Kingdom,  the  Channel 
Islands,  or  Isle  of  Man. 


WILD  BIRDS  PROTECTION  ACT,  1880. 

43  &  44  Vict.  o.  35. 
(See  post,  p.  xlvi.) 

An  Act  to  amend  the  Laws  relating  to  the  Protection  of  Wild  Birds, — [7th 

September,  1880.] 

3.  Any  person  who  between  the  first  day  of  March  and  the  first  day  of  Penalties  for 
August  in  any  year  after  the  passing  of  this  Act  shall  knowingly  and  ahooting  or 
wilfully  shoot  or  attempt  to  shoot,  or  shall  use  any  boat  for  the  purpose  of  JjJ^g  wlld 
shooting  or  causing  to  be  shot,  any  wild  bird,  or  shall  use  any  lime,  trap, 

snare,  net,  or  other  instrument  for  the  purpose  of  taking  any  wild  bird,  or 
shall  expose  or  offer  for  sale,  or  shall  have  in  his  control  or  possession  after 
the  fifteenth  day  of  March,  any  wild  bird  recently  killed  or  taken,  shall, 
on  conviction  of  any  such  offence  before  any  two  justices  of  the  peace  in 
England  and  Wales  or  Ireland,  or  before  the  sheriff  in  Scotland,  in  the 
case  of  any  wild  bird  which  is  included  in  the  schedule  hereunto  annexed, 
forfeit  and  pay  for  every  such  bird  in  respect  of  which  an  offence 
has  been  committed  a  sum  not  exceeding  one  pound,  and,  in  the  case 
of  any  other  wild  bird,  shall  for  a  first  offence  be  reprimanded  and  dis- 
charged on  payment  of  costs,  and  for  every  subsequent  offence  forfeit  and 
pay  for  every  such  wild  bird  in  respect  of  which  an  offence  is  committed 
a  sum  of  money  not  exceeding  five  shillings,  in  addition  to  the  costs, 
unless  such  person  shall  prove  that  the  said  wild  bird  was  either  killed  or 
taken,  or  bought,  or  received  during  the  period  in  which  such  wild  bird 
could  be  legally  killed  or  taken,  or  from  some  person  residing  out  of 
the  United  Kingdom.  This  section  shall  not  apply  to  the  owner  or 
occupier  of  any  land,  or  to  any  person  authorised  by  the  owner  or  occupier 
of  any  land,  killing  or  taking  any  wild  bird  on  such  land  not  included  in 
the  schedule  hereto  annexed. 

4.  Where  any  person  shall  be  found  offending  against  this  Act,  it  shall  P®0*!**  f°r 
be  lawful  for  any  person  to  require  the  person  so  offending  to  give  his  ^v^nameand 
Christian  name,  surname,  and  place  of  abode,  and  in  case  the  person  so  piaCe  of  abode, 
offending  shall,  after  being  so  required,  refuse  to  give  his  real  name  or 

place  of  abode,  or  give  an  untrue  name  or  place  of  abode,  he  shall  be 
liable  on  being  convicted  of  any  such  offence  to  forfeit  and  pay  in  addition 
to  the  penalties  imposed  by  section  three,  such  sum  of  money  not 
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43  &  44  Vict,  exceeding  ten  shillings  sterling  as  to  the  justices  or  sheriff  shall  seem 
c.  35.  meet. 

Wild~Birds  ^  offences  under  this  Act  may  be  prosecuted,  and  penalties  and  for- 

Protection  Act  tenures  under  this  Act  recovered, — 

1880.     '     (1.)  In  England  in  manner  provided  by  the  Summary  Jurisdiction 

  (England)  Acts  ;  and 

Staled  — D  n  (2r>  lu  Scotland  befow  the  sheriff  in  manner  provided  by  the  Summary 
&  12  Vict,  c  Procedure  Act,  1864,  and  any  Acts  amending  the  same  ;  and 

43—42  &  43  (3.)  In  Ireland  within  the  police  district  of  Dublin  metropolis,  in 
Vict.  c.  49—  manner  provided  by  the  Acts  regulating  the  powers  and  duties  of 

o7^_^14  £*15  justices  of  the  peace  for  such  district,  or  of  the  police  of  such 

Vict.  c.  93.  °  district,  and  elsewhere  in  Ireland  before  two  justices  in  manner 

provided  by  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act 
amending  the  same. 

As  to  trial  of  6.  All  offences  mentioned  in  this  Act  which  shall  be  committed  within 
offences  com-  the  jurisdiction  of  the  Admiralty  shall  be  deemed  to  be  offences  of  the 
Se^rnirllt11  881116  nature  ^  ^a^e  to  tne  8ame  punishments  as  if  they  had  been 
jurisdiction,    committed  upon  any  land  in  the  United  Kingdom,  and  may  be  dealt  with. 

inquired  of,  tried  and  determined  in  any  county  or  place  in  the  United 
Kingdom  in  which  the  offender  shall  be  apprehended  or  be  in  custody  or 
be  summoned,  in  the  same  manner  in  all  respects  as  if  such  offences  had 
been  actually  committed  in  that  county  or  place ;  and  in  any  information 
or  conviction  for  any  such  offence,  the  offence  may  be  averred  to  have  been 
committed  "  on  the  high  seas.*'  And  in  Scotland  any  offence  committed 
against  this  Act  on  the  sea  coast  or  at  sea  beyond  the  ordinary  jurisdiction 
of  any  sheriff,  justice  or  justices  of  the  peace,  shall  be  held  to  have  been 
committed  in  any  county  abutting  on  such  sea  coast  or  adjoining  such  set, 
and  may  be  tried  and  punished  accordingly. 

Where  any  offence  under  this  Act  is  committed  in  or  upon  any  water! 
forming  the  boundary  between  any  two  counties,  districts  of  quarter 
sessions,  or  petty  sessions,  such  offence  may  be  prosecuted  before  any 
justices  of  the  peace  or  sheriff  in  either  of  such  counties  or  districts. 


CRIMINAL  LAW  AMENDMENT  ACT,  1880. 

43  &  44  Viot.  cap.  45. 

An  Act  to  amend  the  Criminal  Law  as  to  Indecent  Assaults  on  Yoh*$ 
Persons.— [7th  September,  1880.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

Short  title.         1.  This  Act  may  be  cited  for  all  purposes  as  "The  Criminal  La* 

Amendment  Act,  1880." 
Consent  of         2.  It  shall  be  no  defence  to  a  charge  or  indictment  for  an  indecent 
young  person  assault  on  a  young  person  under  the  age  of  thirteen  to  prove  that  he  or 
to  be  no  consented  to  the  act  of  indecency. 
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STATUTES    AND    PARTS    OP  STATUTES 

AFFECTING  THE  CRIMINAL  LAW, 
PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1881. 


CUSTOMS  AND  INLAND  REVENUE  ACT,  1881. 


44  Viot.  cap.  12. 

An  Act  to  grant  certain  Duties  of  Customs  and  Inland  Revenue,  to  alter 
other  Duties,  and  to  amend  Hie  Laws  relating  to  Customs  and  Inland 
Revenue. — [3rd  June,  1881.] 

12.  Any  officer  of  customs  or  other  person  duly  employed  in  the  pre-  Persona  may 
vention  of  smuggling  may  search  any  person  on  board  any  ship  or  boat  be  searched 
within  the  limits  of  any  port  in  the  United  Kingdom  or  the  Channel  j^JjJJ^ ^ 
islands,  or  any  person  who  shall  have  landed  from  any  ship  or  boat,  peot  BmUggied 
provided  such  officer  or  other  person  duly  employed  as  aforesaid  shall  have  goods  are  con- 
good  reason  to  suppose  that  such  person  is  carrying  or  has  any  uncustomed  cealed  upon 
or  prohibited  goods  about  his  person.  tnem# 

A  person  shall  be  guilty  of  an  offence— 

(1.)  If  he  staves,  breaks,  or  destroys  any  goods  to  prevent  the  seizure  Rescuing 
thereof  by  an  officer  of  customs  or  other  person  authorised  to  goods, 
seize  the  same. 

(2.)  If  he  rescues,  or  staves,  breaks  or  destroys  to  prevent  the  securing 
thereof  any  goods  seized  by  an  officer  of  customs  or  other  person 
authorised  to  seize  the  same. 

(3.)  If  he  rescues  any  person  apprehended  for  any  offence  punishable  Rescuing  per- 
by  fine  or  imprisonment  under  the  Customs  Acts.  BOns- 

(4.)  If  he  prevents  the  apprehension  of  any  such  person. 

(5.)  If  he  assaults  or  obstructs  any  officer  of  customs,  or  any  officer  of  Assaulting  or 
the  Army,  Navy,  Marines,  Coast  Guard,  or  other  person  duly  obstructing 
employed  for  the  prevention  of  smuggling,  going,  remaining,  or  0  cerB* 
returning  from  on  board  a  ship  or  boat  within  the  limits  of  any 
port  in  the  United  Kingdom  or  the  Channel  islands,  or  in  search- 
ing such  a  ship  or  boat,  or  in  searching  a  person  who  has  landed 
from  any  such  ship  or  boat,  or  in  seizing  any  goods  liable  to 
forfeiture  under  the  Customs  Acts,  or  otherwise  acting  in  the 
execution  of  his  duty. 

(6.)  If  he  attempts  or  endeavours  to  commit,  or  aids,  abets,  or  assists  Attempting 
in  the  commission  of  any  of  the  offences  mentioned  in  this  the  foregoing 
section.  0ffence8- 

And  a  person  so  offending  shall  for  each  such  offence  forfeit  the  penalty  Penalty, 
of  not  exceeding  one  hundred  pounds,  and  he  may  either  be  detained  or 
proceeded  against  by  information  and  summons. 
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44  &  45  Vict. 

C—  SUMMARY  JURISDICTION  (PROCESS)  ACT,  1881. 

Sui/wiaty 

Jurisdiction  44  &  45  VlCT.  CAP.  24. 

(Process)  Act, 
1881 

 '       An  Act  to  Amend  the  Law  inspecting  the  Service  of  Process  of  Court*  M 

Summary  Jurisdiction  in  England  and  Scotland. — [18*/t  July,  1881.J 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  a* 
follows : 

Short  title.         1.  This  Act  may  be  cited  as  the  Summary  Jurisdiction  (Process)  Act, 
1881. 

This  Act  shall  be  deemed  to  be  included  in  the  expressions  "  Summary 
Jurisdiction  Acts  "  and  "  Summary  Jurisdiction  (English)  Acts/'  * 
Extent of  Act-     2.  This  Act  shall  not  apply  to  Ireland. 

Commence-  3.  This  Act  shall  come  into  operation  on  the  first  day  of  October  one 
men  0     0  .  thousand  eight  hundered  and  eighty-one  (which  day  is  in  this  Act  referred 

to  as  the  commencement  of  this  Act). 
Service  of  pro-  4.  Subject  to  the  provisions  of  this  Act,  any  process  issued  under  the 
cess  of  Eng-  Summary  Jurisdiction  Acts  may,  if  issued  by  a  court  of  summary  juris- 
ScoUrad^and  ^ti011  *n  England  and  endorsed  by  a  court  of  summary  jurisdiction  in 
of  Scotch  Scotland,  or  issued  by  a  court  of  summary  jurisdiction  in  Scotland  and 
court  in  Eng-  endorsed  by  a  court  of  summary  jurisdiction  in  England,  be  served  and 
land.  executed  within  the  jurisdiction  of  the  endorsing  court  in  like  manner  u 

it  may  be  served  and  executed  within  the  jurisdiction  of   the  issuing 

court,  and  that  by  an  officer  either  of  the  issuing  or  of  the  endorsing 

court. 

For  the  purposes  of  this  Act — 

(1.)  Any  process  may  be  issued  and  endorsed  under  the  hand  of  any 
such  person  as  is  declared  by  this  Act  to  be  a  court  of  sumnisiT 
jurisdiction,  and  may  be  endorsed  upon  proof  alone  of  the  hand- 
writing of  the  person  issuing  it,  and  such  proof  may  be  either 
on  oath  or  by  such  solemn  declaration  as  is  mentioned  in  section 
forty-one  of  the  Summary  Jurisdiction  Act,  1879,  or  by  any 
like  declaration  taken  in  Scotland  before  a  sheriff,  justice  of 
the  peace,  or  other  magistrate  having  the  authority  of  1 
justice  of  the  peace.  Such  indorsement  may  be  in  the  form 
contained  in  the  schedule  to  this  Act  annexed,  or  in  a  form  to 
the  like  effect : 

(2.)  Where  any  process  requiring  the  appearance  of  a  person  to 
answer  any  information  or  complaint  has  been  served  in  pur- 
suance of  this  section,  the  court,  before  issuing  a  warrant  for 
the  apprehension  of  such  person  for  failure  so  to  appear,  shall 
be  satisfied  on  oath  that  there  is  sufficient  prima  facie  evidence 
in  support  of  such  information  or  complaint : 

(3.)  If  the  process  is  to  procure  the  attendance  of  a  witness,  the 
court  issuing  the  process  shall  be  satisfied  on  oath  of  the  pro- 
bability that  the  evidence  of  such  witness  will  be  material,  and 
that  the  witness  will  not  appear  voluntarily  without  sues 
process,  and  the  witness  shall  not  be  subject  to  any  liability  for 
not  obeying  the  process,  unless  a  reasonable  amount  for  hi* 
expenses  has  been  paid  or  tendered  to  him  : 
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(4.)  This  Act  shall  not  apply  to  any  process  requiring  the  appearance  44  &  45  Vior. 
of  a  person  to  answer  a  complaint  if  issued  by  an  English  court  c.2±. 
of  summary  jurisdiction  for  the  recovery  of  a  sum  of  money  s~~ 
which  is  a  civil  debt  within  the  meaning  of  the  Summary  Jurisdiction 
Jurisdiction  Act,  1870,  or  if  issued  by  a  Scotch  court  in  a  case  (Process)  Act, 
which  falls  within  the  definition  of  "  civil  jurisdiction  "  con-  1881« 
tained  in  the  Summary  Proceedure  Act,  1864. 

5.  Where   a  person  is  apprehended  under  any  process  executed  in  Provision  as  to 
pursuance  of  this  Act  such  person  shall  be  forthwith  taken  to  some  place  execution  of 
within  the  jurisdiction  of  the  court  issuing  the  process,  and  be  there  dealt 

with  as  if  he  had  been  there  apprehended. 

A  warrant  of  distress  issued  in  England  when  endorsed  in  pursuance  of  t 
this  Act  shall  be  executed  in  Scotland  as  if  it  were  a  Scotch  warrant  of 
poinding  and  sale,  and  a  Scotch  warrant  of  poinding  and  sale  when 
endorsed  in  pursuance  of  this  Act  shall  be  executed  in  England  as  if  it 
were  an  English  warrant  of  distress,  and  the  enactments  relating  to.  the 
said  warrants  respectively  shall  apply  accordingly,  except  that  any  account 
of  the  costs  and  charges  in  connection  with  the  execution,  or  of  the  money 
levied  thereby  or  otherwise  relating  to  the  execution,  shall  be  made,  and 
any  money  raised  by  the  execution  shall  be  dealt  with  in  like  manner  as 
if  the  warrant  had  been  executed  within  the  jurisdiction  of  the  court 
issuing  the  warrant. 

6.  A  court  of  summary  jurisdiction  in  England  and  a  sheriff  court  in  Provision  as  to 
Scotland  shall  respectively  have  jurisdiction  by  order  or  decree  to  adjudge  ^dbardy  pro- 
a  person  within  the  jurisdiction  of  the  court  to  pay  for  the  maintenance  England  and 
and  education  of  a  bastard  child  of  which  he  is  the  putative  father,  and  Scotland. 

for  the  expenses  incidental  to  the  birth  of  such  child,  and  for  the  funeral 
expenses  of  such  child,  notwithstanding  that  such  person  ordinarily 
resides,  or  the  child  has  been  born,  or  the  mother  of  it  ordinarily  resides, 
where  the  court  is  English,  in  Scotland,  or  where  the  court  is  Scotch, 
in  England,  in  like  manner  as  the  court  has  jurisdiction  in  any  other 
case. 

Any  process  issued  in  England  or  Scotland  to  enforce  obedience  to  such 
order  or  decree  may  be  endorsed  and  executed  in  Scotland  and  England 
respectively  in  manner  provided  by  this  Act  with  respect  to  process  of  a 
court  of  summary  jurisdiction. 

Any  bastardy  order  of  a  court  of  summary  jurisdiction  in  England  may 
be  registered  in  the  books  of  a  sheriff  court  in  Scotland,  and  thereupon  a 
warrant  of  arrestment  may  be  issued  in  like  manner  as  if  such  order  were 
a  decree  of  the  said  sheriff  court. 

7.  This  Act  shall  be  in  addition  to  and  not  in  derogation  of  any  power  Saving, 
existing  under  any  other  Act  relating  to  the  execution  of  any  warrant  or 
other  process  in  England  and  Scotland  respectively. 

8.  In  this  Act,  unless  the  context  otherwise  requires, —  Definitions. 
The  expression  "  process  "  includes  any  summons  or  warrant  of  citation 

to  appear  either  to  answer  any  information  or  complaint,  or  as  a  witness ; 
also  any  warrant  of  commitment,  any  warrant  of  imprisonment,  any 
warrant  of  distress,  any  warrant  of  poinding  and  sale,  also  any  order  or 
minute  of  a  court  of  summary  jurisdiction  or  copy  of  such  order  or 
minute,  also  an  extract  decree,  and  any  other  document  or  process,  other 
than  a  warrant  of  arrestment,  required  for  any  purpose  connected  with  a 
court  of  summary  jurisdiction  to  be  served  or  executed. 

The  expression  "  Summary  Jurisdiction  Acts"  as  regards  England  has  ^q.^Tou 
the  same  meaning  as  in  the  Summary  Jurisdiction  Act,  1879,  and  asvict.c.63 
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44  &  45  Vior.  regards  Scotland,  means  the  Summary  Procedure  Act,  lbt>4,  and  any , 
P*8^  01  fata1,0*  amending  that  Act. 
Summary        ^e  expression  "  sheriff  "  shall  include  sheriff  substitute. 
Jurisdiction       The  expression  "court  of  summary  jurisdiction  "  means  any  jus 
{Process)  Act,  of  the  peace,  also  any  officer  or  other  magistrate  having  the  autho 
in  England  or  Scotland  of  a  justice  of  the  peace,  also  in  Scotland 
sheriff. 

The  expression  "  officer  of  a  court  of  summary  jurisdiction  '*  nw 
the  constable,  officer,  or  person  to  whom  any  process  issued  by  the  « 
is  directed,  or  who  is  by  law  required  or  authorised  to  serve  or  exe< 
any  process  issued  by  the  court. 


SCHEDULE. 
Indorsement  in  backing  a  Process. 

Whereas  proof  hath  this  day  been  made  before  me,  one  of  Her  Majesty's  justice 
the  peace  [sheriff  or  other  magistrate']  for  the  [county  or  burgh3  of  ,  that 

name  of  A.B.  to  the  within  warrant  [or  summons  or  order  or  minute,  or  cop 
order  or  minute  or  other  document]  subscribed  is  of  the  handwriting  of  the  justio 
the  peace  [sheriff  or  other  magistrate']  within  mentioned,  I  do  therefore  het 
authorise  CD.  who  bringeth  to  me  this  warrant  [or  summons  or  order  or  minute 
copy  of  order  or  minute  or  other  document,]  and  all  other  persons  by  whom  the  ■ 
may  be  lawfully  served  [or  executed],  and  also  all  constables  and  other  peace  oik 
of  the  said  [county  or  burgh]  of  to  serve  and  execute  the  same  withis 

said  last- mentioned  [county  or  burgh]. 

Given  under  my  hand  this  day  of  18  . 


ALKALI,  &o.,  WORKS  REGULATION  ACT,  1881. 

44  &  45  Vict.  cap.  37. 

An  Act  to  consolidate  the  Alkali  Acts,  1868  atid  1874,  and  to  malt  /srfi 
provision  for  regulating  Alkali  and  certain  other  works  in  which  mri* 
or  offensive  gases  are  evolved. — [11th  August,  1881.] 

nuTs™nce°from     ^'  ^iere  waste  has  been  deposited  or  discharged,  either  befi 

alkali  waste    or  a^er       commencement  of  this  Act,  and  complaint  is  made  to  i 
already  depo-  chief  inspector  that  a  nuisance  is  occasioned  thereby,  the  chief  inspee 
sited  or  dis-    if  satisfied  of  the  existence  of  the  nuisance,  and  that  it  is  within  the  poi 
charged.        0f  ^ne  owner  or  occupier  of  the  land  to  abate  it,  shall  serve  a  notice 
such  owner  or  occupier  requiring  him  to  abate  the  nuisance  ;  and  if  so 
owner  or  occupier  fails  to  use  the  best  practicable  and  reasonably  an 
able  means  for  the  abatement  thereof  he  shall  be  liable  to  a  fine  l 
exceeding  twenty  pounds,  and  if  he  does  not  proceed  to  use  such  mei 
within  such  time  as  shall  be  limited  by  the  court  inflicting  such  fine  th 
he  shall  be  liable  to  a  further  penalty  of  five  pounds  per  day  from  t 
expiration  of  the  time  so  limited. 
Recovery  of        22.  The  following  regulations  are  hereby  enacted  with  respect  to  t 
fines  for         recovery  of  fines  for  offences  other  than  offences  against  a  special  rule : 
against* Act  in     Every  such  fine  shall  be  recovered  by  action  in  the  county  court  hani 
County  Court        jurisdiction  in  the  district  in  which  the  offence  is  alleged  to  htf 
been  committed  : 

The  action  shall  be  brought,  with  the  sanction  of  the  central  anthorir 
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by  the  chief  inspector,  or  by  such  other  inspector  as  the  Local  44  &  45  Vict. 
Government  Board  may  in  any  particular  case  direct,  within  three  a87, 
months  after  the  commission  of  the  offence,  and  for  the  purposes   jLnca£%  ^ 
of  such  action  the  fine  shall  be  deemed  to  be  a  debt  due  to  such  Works  Regu- 
inspector  :  iation  Act% 

The  plaintiff  in  any  action  for  a  fine  under  this  Act  shall  be  presumed  l***- 
to  be  an  inspector  authorised  under  this  Act  to  bring  the  action, 
until  the  contrary  is  proved  by  the  defendant : 

The  court  may,  on-  the  application  of  either  party,  appoint  a  person  to 
take  down  in  writing  the  evidence  of  the  witnesses,  and  may  award 
to  that  person  such  remuneration  as  the  court  thinks  just ;  and  the 
amount  so  awarded  shall  be  deemed  to  be  costs  in  the  action  : 

If  either  party  in  any  action  under  this  Act  feels  aggrieved  by  the 
decision  of  the  court  in  point  of  law,  or  on  the  merits  or  in  respect  of 
the  admission  or  rejection  of  any  evidence,  he  may  appeal  from  that 
decision  to  the  High  Court  of  Justice : 

The  appeal  shall  be  in  the  form  of  a  special  case  to  be  agreed  on  by 
both  parties  or  their  solicitors,  and  if  they  cannot  agree,  to  be  settled 
by  the  judge  of  the  County  Court  on  the  application  of  the  parties  or 
their  solicitors  : 

The  court  of  appeal  may  draw  any  inference  from  the  facts  stated 
in  the  case  that  a  jury  might  draw  from  the  facts  stated  by  wit- 
nesses : 

Subject  to  the  provisions  of  this  section,  all  the  enactments,  rules,  and 
orders  relating  to  proceedings  in  actions  in  County  Courts,  and  to 
enforcing  judgments  in  County  Courts,  and  appeals  from  decisions  of 
the  County  Court  judges,  and  to  the  conditions  of  such  appeals,  and 
to  the  power  of  the  High  Court  of  Justice,  or  any  division  or  judge 
thereof,  on  such  appeals,  shall  apply  to  an  action  for  a  fine  under 
this  Act,  and  to  an  appeal  from  such  action,  in  the  same  manner  as 
if  such  action  and  appeal  related  to  a  matter  within  the  ordinary 
jurisdiction  of  the  court : 

Within  the  city  of  London  and  the  liberties  thereof  the  sheriff's  court, 
established  by  a  Local  Act  passed  in  the  eleventh  year  of  the  reign 
of  Her  present  Majesty,  chapter  seventy-one,  intituled  an  Act  for  the 
more  easy  recovery  of  small  debts  and  demands  within  the  City  of 
London  and  the  liberties  thereof,  shall  be  deemed  to  be  the  County 
Court  for  the  purposes  of  this  Act : 

In  Scotland  the  court  of  the  sheriff  or  sheriff  substitute  of  the  county 
in  which  the  offence  is  committed  shall  be  the  County  Court  for  the 
purposes  of  this  Act,  and  may  award  costs  to  either  party,  and  may 
sentence  the  offender  to  imprisonment  for  any  period  not  exceeding 
six  months,  unless  the  fine  and  costs  be  previously  paid ;  and 
any  decision  or  sentence  of  such  sheriff  or  sheriff  substitute  shall  be 
subject  to  review  and  appeal  according  to  law  : 

In  Ireland  such  fines  as  are  in  this  section  mentioned  may  be  recovered 
by  civil  bill,  in  the  manner  and  with  the  appeal  directed  by  an  Act 
passed  in  the  fourteenth  and  fifteenth  years  of  Her  present  Majesty, 
chapter  fifty-seven,  or  any  Act  or  Acts  amending  the  law  relating  to 
civil  bills. 

28.  In  any  proceeding  under  this  Act  in  relation  to  a  fine  for  an  Farther  P">- 
offence  other  than  an  offence  against  a  special  rule —  neovei^oi 
(a.)  It  shall  be  sufficient  to  allege  that  any  work  is  a  work  to  which  flne8  in 

this  Act  applies,  without  more  ;  and  County  Court. 
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44  &  45  Vict.     (b.)  It  shall  be  sufficient  to  state  the  name  of  the  registered  orostens 
c*  37-  owner  of  the  work,  or  the  title  of  the  firm  by  which  theemplt 

Alkali  be  °^  Per8ons  m  8UCn  work  is  usually  known. 

Works '  Regit-     A  person  shall  not  be  subject  to  a  fine  under  this  Act  for  more  than 
lation  Actt    offence  in  respect  of  the  same  work  or  place  in  respect  of  any  one  dai 
1881.  Not  less  than  twenty-one  days  before  the  hearing  of  any  proceed 

against  an  owner  to  recover  a  fine  under  this  Act  for  failing  to  secure 
condensation  of  any  gas  to  the  satisfaction  of  the  chief  inspector,  or 
failing  to  use  the  best  practicable  means.,  as  required  by  this  Act 
inspector  shall  serve  on  the  owner  proceeded  against  a  notice  in  writ; 
stating,  as  the  case  requires,  either  the  facts  on  which  such  cl 
inspector  founds  his  opinion,  or  the  means  which  such  owner  has  fail* 
use,  and  the  means  which,  in  the  chief  inspector's  opinion,  would  suJ 
and  shall  produce  a  copy  of  such  notice  before  the  court  having  cognin 
of  the  matter. 

A  person  shall  not  be  liable  under  this  Act  to  an  increased  fine  in  resj 
of  a  second  offence,  or  in  respect  of  a  third,  or  any  subsequent  off« 
unless  a  fine  has  been  recovered  within  the  preceding  twelve  men 
against  such  person  for  the  first  offence,  or  for  the  second  or  other  offa 

as  the  case  may  be. 

Application  of  24.  All  fines  recovered  under  this  Act.  except  in  respect  of  offei 
fines.  against  a  special  rule,  shall  be  paid  into  the  receipt  of  Her  Maje? 

Exchequer. 

Discharge  of  25.  The  owner  of  a  work  in  which  an  offence  under  this  Act  other  tl 
victfon°of an  on?ence  aga^n8^  a  special  rule  has  been  proved  to  have  been  commit 
actuftUffendei  8^a^  every  case  be  deemed  to  have  committed  the  offence,  and  shall 
liable  to  pay  the  fine,  unless  he  proves  to  the  satisfaction  of  the  co 
before  which  any  proceeding  is  instituted  to  recover  such  fine,  that  he  1 
used  due  diligence  to  comply  with  and  to  enforce  the  execution  of  1 
Act,  and  that  the  offence  in  question  was  committed  by  some  age 
servant,  or  workman,  whom  he  shall  charge  by  name  as  the  act 
offender,  without  his  knowledge,  consent,  or  connivance :  in  which 
such  agent,  servant,  or  workman  shall  be  liable  to  pay  the  fine,  and  p 
ceedings  may  be  taken  against  him  for  the  recovery  thereof,  and  of 
costs  of  all  proceedings  which  may  be  taken  either  against  himself 
against  the  owner  under  this  Act : 

Provided  that  it  shall  be  lawful  for  the  inspector  to  proceed  in  the  t 
instance  against  the  person  whom  he  believes  to  be  the  actual  offend 
without  first  proceeding  against  the  owner,  in  any  case  in  which  il 
made  to  appear  to  the  satisfaction  of  such  inspector  that  the  owner  ' 
used  all  due  diligence  to  comply  with  and  to  enforce  the  execution  of  t 
Act,  and  that  the  offence  has  been  committed  by  the  person  whom 
may  charge  therewith  without  the  knowledge,  consent,  or  connivance 
the  owner,  and  in  contravention  of  his  orders. 
Servico  of  26.  Any  notice,  summons,  or  other  document  under  this  Act,  may  bi 

notices.         writing  or  print,  or  partly  in  writing  and  partly  in  print. 

Any  notice,  summons,  or  document  required  or  authorised  for  the  p 
poses  of  this  Act  to  be  delivered  to,  or  served  on,  or  sent  to,  the  ownei 
any  work,  may  be  served  by  delivering  the  same  to  the  owner,  or  at 
residence  or  works  ;  it  may  also  be  served  or  sent  by  post  bv  a  prep 
letter,  and,  if  served  or  sent  by  post,  shall  be  deemed  to  have  been  sen 
and  received  respectively  at  the  time  when  the  letter  containing  the  =* 
would  be  delivered  in  the  ordinary  course  of  post ;  and,  in  proving  si 
service  or  sending,  it  shall  be  sufficient  to  prove  that  it  was  prope 
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addressed  and  put  into  the  post ;  and  the  same  shall  be  deemed  to  be  44  A  45  Vict. 
properly  addressed  if  addressed  to  the  registered  address  of  an  owner,  or,       °- 37- 
when  required  to  be  served  on  or  sent  to  the  owner  of  any  works,  if  ^j^"*- 
addressed  to  the  owner  of  the  works  at  the  works,  with  the  addition  of  Works '  Regu- 
the  proper  postal  address,  but  without  naming  the  person  who  is  the    /at ion  Act, 
owner.  1881. 

27.  Where  it  appears  to  any  sanitary  authority,  on  the  written  repre-  0     7T~  . 
sentation  of  any  of  their  officers,  or  of  any  ten  inhabitants  of  their  unitary 
district,  that  any  work  (either  within  or  without  the  district)  to  which  this  authority  in 
Act  applies  is  carried  on  in  contravention  of  this  Act,  or  that  any  cases  of 
alkali  waste  is  deposited  (either  within  or  without  the  district)  in  contra-  nn*Banco- 
vention  or  this  Act,  and  that  a  nuisance  is  occasioned  by  such  contra- 
vention to  any  of  the  inhabitants  of  their  district,  such  authority  may 
complain  to  the  central  authority,  who  shall  make  such  inquiry  into  the 
matters  complained  of,  and,  after  the  inquiry,  may  direct  such  proceedings 
to  be  taken  by  an  inspector  as  they  think  just, 

The  sanitary  authority  complaining  shall,  if  so  required  by  the  central 
authority,  pay  the  expense  of  any  such  inquiry,  and  may  pay  the  same 
out  of  the  fund  or  rate  applicable  to  the  general  expenses  of  such 
authority. 

The  expression  "sanitary  authority  "  in  this  section  includes,  as  regards  18  &  19  Vict, 
the  Metropolis,  except  the  city  of  London,  any  vestry  or  district  board  JL1?^  v. 
elected  under  the  Metropolis  Management  Act,  1855,  also  any  local  board  c  g5  ,ct# 
of  health,  not  being  an  urban  sanitary  authority  within  the  meaning  of 
the  Public  Health  Act,  1875,  and,  as  regards  the  City  of  London  shall 
mean  the  Commissioners  of  Sewers  of  the  said  city, 


PEDLAES  ACT,  1881. 

44  &  45  Viot.  gap.  45. 

An  Act  to  amend  the  Pedlars  Act,  1871,  as  regards  the  district  unthin  which 
a  certificate  authorises  a  person  to  act  as  Pedlar — [22nd  August,  1881.] 

2.  A  pedlar's  certificate  granted  under  the  Pedlars  Act,  1871,  shall,  Alteration  of 
during  the  time  for  which  it  continues  in  force,  authorise  the  person  to  *  ^Tar* 
whom  it  is  granted  to  act  as  a  pedlar  within  any  part  of  the  United  ^  ^gard** 
Kingdom.  requiring  in- 

The  Pedlars  Certificate  Act,  1871,  is  repealed  to  the  extent  in  the  third  dorsement  of  a 
column  of  the  schedule  to  this  Act  mentioned.  pedlar's  certi- 

ficate. 


SCHEDULE. 
Enactments  Repealed. 


A  description  or  citation  of  a  portion  of  an  Act  in  this  schedule  is  inclusive  of  the 
word,  section,  or  other  part  first  and  last  mentioned  or  otherwise  referred  to  as  forming  • 
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44  &  45  Vict,  the  beginning,  or  as  forming  the  end,  of  the  portion  described  in  the  deecriptioi 

a  45.  citation. 


Pedlars  Act, 
1681. 


Session  and  Chapter. 


34  &  85  Vict.  c.  96 


Title. 


The  Pedlars  Act,  1871. 


Extent  of  BepemL 

Section  four,  from  "  or  icti 
a  pedlar  in  any  distr 
down  to  44  thia  Act icd 
six,  from  w  a  pedlar's  ee 
ficate"  down  to  utal 
out;**  section  sem; 
section  eight  the  words  *  ■ 
of  the  indorsement  of  a 
ficatee"  and  the  words44; 
made ;"  section  twehe 
far  as  it  relates  to  ai 
dorsement,  and  aectke 
teen  so  far  as  it  relaki 
an  indorsement. 


WILD  BIRDS  PROTECTION  ACT,  1881. 

44  &  45  Viot.  oa?:  51. 

An  Act  to  explain  the  Wild  Birds  Protection  Act,  1880. — [22nd  Am? 

1881.] 

Amendment  of     1.  The  above-recited  exception  in  section  three  of  the  Wild  BS 
44  Vict£c4  35  P*0^011  Act>  1880>  sha11  0(5  repealed,  and  in  lieu  thereof  the  followi 
'  enactment  shall  have  effect : 

A  person  shall  not  be  liable  to  be  convicted  under  section  three  of  1 
Wild  Birdd  Protection  Act,  1880,  of  exposing  or  offering  for  sale,  or  hari 
the  control  or  possession  of,  any  wild  bird  recently  killed,  if  he  satisi 
the  court  before  whom  he  is  charged  either — 

(1.)  That  the  killing  of  such  wild  bird,  if  in  a  place  to  which  the  s 
Act  extends,  was  lawful  at  the  time  when  and  by  the  person 
whom  it  was  killed  ;  or 
(2.)  That  the  wild  bird  was  killed  in  some  place  to  which  the  said  1 
does  not  extend,  and  -the  fact  that  the  wild  bird  was  impor 
from  some  place  to  which  the  said  Act  does  not  extend  sk 
until  the  contrary  is  proved,  be  evidence  that  the  bird  was  kil 
in  some  place  to  which  the  said  Act  does  not  extend. 
Scheduteto*01     2*  The  Schedule  t0  the  Wnd  Bird8  Protection  Act,  1880,  shall  be  n 
48  &  44  Viot.  and  construed  as  if  the  word  "Lark"  had  been  inserted  therein, 
c.  35. 
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44  A  46  Vict. 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881.  c_f^ 
44  &  45  Vict.  cap.  60.  "ut$Td 

An  Act  to  amend  the  Law  of  Newspaper  Libel,  and  to  provide  for  the  ^M881? 
Registration  of  Newspaper  Proprietors. — [27th  August,  1881.]  J  

2.  Any  report  published  in  any  newspaper  of  the  proceedings  of  a  public  Newspaper 
meeting  shall  be  privileged,  if  such  meeting  was  lawfully  convened  for  a  reports  of  cer- 
lawful  purpose  and  open  to  the  public,  and  if  such  report  was  fair  and  ^.i11^*"188 
accurate,  and  published  without  malice,  and  if  the  publication  of  the  p  71  eg8<^, 
matter  complained  of  was  for  the  public  benefit ;  provided  always,  that 

the  protection  intended  to  be  afforded  by  this  section  shall  not  be  available 
as  a  defence  in  any  proceeding,  if  the  plaintiff  or  prosecutor  can  show 
that  the  defendant  has  refused  to  insert  in  the  newspaper  in  which  the 
report  containing  the  matter  complained  of  appeared  a  reasonable  letter 
or  statement  of  explanation  or  contradiction  by  or  on  behalf  of  such 
plaintiff  or  prosecutor. 

3.  No  criminal  prosecution  shall  be  commenced  against  any  proprietor,  No  prosecu- 
publisher,  editor,  or  any  person  responsible  for  the  publication  of  a  news-  ^on  for  news- 
paper for  any  libel  published  therein,  without  the  written  fiat  or  allowance  Without  fiat 
of  the  Director  of  Public  Prosecutions  in  England  or  Her  Majesty's  0f  Attorney- 
Attorney-General  in  Ireland  being  first  had  and  obtained.  General. 

4.  A  court  of  summary  jurisdiction .  upon  the  hearing  of  a  charge  Inquiry  by 
against  a  proprietor,  publisher,  or  editor,  or  any  person  responsible  for  cottrt  of  sum- 
the  publication  of  a  newspaper,  for  a  libel  published  therein,  may  receive  j^Jn^J tolibel 
evidence  as  to  the  publication  being  for  the  public  benefit,  and  as  to  the  being  for 
matters  charged  in  the  libel  being  true,  and  as  to  the  report  being  fair  public  benefit 
and  accurate,  and  published  without  malice,  and  as  to  any  matter  which  or  true- 
under  this  or  any  other  Act,  or  otherwise,  might  be  given  in  evidence  by 

way  of  defence  by  the  person  charged  on  his  trial  on  indictment,  and  the 
court,  if  of  opinion  after  hearing  such  evidence  that  there  is  a  strong  or 
probable  presumption  that  the  jury  on  the  trial  would  acquit  the  person 
charged,  may  dismiss  the  case. 

5.  If  a  court  of  summary  jurisdiction  upon  the  hearing  of  a  charge  Provision  as  to 
against  a  proprietor,  publisher,  editor,  or  any  person  responsible  for  the  8?m.malT  con- 
publication  of  a  newspaper  for  a  libel  published  therein  is  of  opinion  that  J^}011  °r 
though  the  person  charged  is  shown  to  have  been  guilty  the  libel  was  of 

a  trivial  character,  and  that  the  offence  may  be  adequately  punished  by 
virtue  of  the  powers  of  this  section,  the  court  shall  cause  the  charge  to 
be  reduced  into  writing  and  read  to  the  person  charged,  and  then  address 
a  question  to  him  to  the  following  effect :  "Do  you  desire  to  be  tried  by 
a  jury  or  do  you  consent  to  the  case  being  dealt  with  summarily  ?  "  and, 
if  such  person  assents  to  the  case  being  dealt  with  summarily,  the  court 
may  summarily  convict  him  and  adjudge  him  to  pay  a  fine  not  exceeding 
fifty  pounds. 

Section  twenty-seven  of  the  Summary  Jurisdiction  Act,  1879,  shall,  so  42  A  43  Vict, 
far  as  is  consistent  with  the  tenor  thereof,  apply  to  every  such  proceeding  °- 
as  if  it  were  herein  enacted  and  extended  to  Ireland,  and  as  if  the  11  *  12  Vict- 
Summary  Jurisdiction  Acts  were  therein  referred  to  instead  of  the c' 
Summary  Jurisdiction  Act,  1848. 

6.  Every  libel  or  alleged  libel,  and  every  offence  under  this  Act  shall  22  &  2d  Vict, 
be  deemed  to  be  an  offence  within  and  subject  to  the  provisions  of  the  °1.17lni*de  aP* 
Act  of  the  session  of  the  twenty-second  and  twenty-third  years  of  the  ^blotothl» 
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44  &  54  Vict,  reign  of  Her  present  Majesty,  chapter  seventeen,  intituled  "  An  Act  to 


c.  60. 


prevent  vexatious  indictments  for  certain  misdemeanors." 

8.  A  register  of  the  proprietors  of  newspapers  as  defined  by  this  Act 
shall  be  established  under  the  superintendence  of  the  registrar. 

9.  It  shall  be  the  duty  of  the  printers  and  publishers  for  the  time  being 
of  every  newspaper  to  make  or  cause  to  be  made  to  the  Registry  Office  on 
or  before  the  thirty-first  of  July  one  thousand  eight  hundred  and  eighty- 

 one,  and  thereafter  annually  in  the  month  of  July  in  every  year,  a  return 

iropnetors  to  of  the  following  particulars  according  to  the  Schedule  A.  hereunto 
>e  established,  annexed  ;  that  is  to  say, 

(«.)  The  title  of  a  newspaper  : 

(b.)  The  names  of  all  the  proprietors  of  such  newspaper  together  with 
their  respective  occupations,  places  of  business  (if  any),  and 
places  of  residence. 

10.  If  within  the  further  period  of  one  month  after  the  time  herein- 
before appointed  for  the  making  of  any  return  as  to  any  newspaper  such 
return  be  not  made,  then  each  printer  and  publisher  of  such  newspaper 
shall,  on  conviction  thereof,  be  liable  to  a  penalty  not  exceeding  twenty- 
five  pounds,  and  also  to  be  directed  by  a  summary  order  to  make  a  return 
within  a  specified  time. 

Power  to  party     11.  Any  party  to  a  transfer  or  transmission  of  or  dealing  with  any 
share  of  or  interest  in  any  newspaper  whereby  any  person  ceases  to  be  a 
proprietor,  or  any  new  proprietor  is  introduced,  may  at  any  time  make  or 
cause  to  be  made  to  the  Registry  Office  a  return  according  to  the  Schedule 
B.  hereunto  annexed  and  containing  the  particulars  therein  set  forth. 
Penalty  for         12.  If  any  person  shall  knowingly  and  wilfully  make  or  cause  to  be 
wilful  mis-      made  any  return  by  this  Act  required  or  permitted  to  be  made  in  which 
in  o^omi^ion1  8^a^  ^  mserte(*  or  ^  *ortn  ^e  name  of  anv  person  as  a  proprietor  of  a 
from  return,    newspaper  who  shall  not  be  a  proprietor  thereof,  or  in  which  there  shall  be 
any  misrepresentation,  or  from  which  there  shall  be  any  omission  in 
respect  of  any  of  the  particulars  by  this  Act  required  to  be  contained 
therein  whereby  such  return  shall  be  misleading,  or  if  any  proprietor  of 
a  newspaper  shall  knowingly  and  wilfully  permit  any  such  return  to  be 
made  which  shall  be  misleading  as  to  any  of  the  particulars  with  reference 
to  his  own  name,  occupation,  place  of  business  (if  any),  or  place  of 
residence,  then  and  in  every  such  case  every  such  offender  being  convicted 
thereof  shall  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds. 
Copies  of  15,  Every  copy  of  an  entry  in  or  extract  from  the  register  of  newspaper 

entries  proprietors,  purporting  to  be  certified  by  the  registrar  or  his  deputy  for 


Newspaper 
Libel  and 
Registration 
Act,  1881. 

Register  of 
newspaper 


Annual 
retains  to  be 
made. 


Penalty  for 
omission  to 
make  annual 
returns. 


to  make 
return. 


extracts 
register  to  be 
evidence. 


Recovery  of 
penalties  and 
enforcement 
of  orders. 


the  time  being,  or  under  the  official  seal  of  the  registrar,  shall  be  received 
as  conclusive  evidence  of  the  contents  of  the  said  register  of  newspaper 
proprietors,  so  far  as  the  same  appear  in  such  copy  or  extract  without  proof 
of  the  signature  thereto  or  of  the  seal  of  office  affixed  thereto,  and  every 
such  certified  copy  or  extract  shall  in  all  proceedings,  civil  or  criminal,  be 
accepted  as  sufficient  prima  facie  evidence  of  all  the  matters  and  things 
thereby  appearing,  unless  and  until  the  contrary  thereof  be  shown. 

16.  All  penalties  under  this  Act  may  be  recovered  before  a  court  of 
summary  jurisdiction  in  manner  provided  by  the  Summary  Jurisdiction 
Acts. 

Summary  orders  under  this  Act  may  be  made  by  a  court  of  summary 
jurisdiction,  and  enforced  in  manner  provided  by  section  thirty-four  of  the 
Summary  Jurisdiction  Act,  1879  ;  and,  for  the  purposes  of  this  Act,  that 
section  shall  be  deemed  to  apply  to  Ireland  in  the  same  manner  as  if  it 
were  re-enacted  in  this  Act. 
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44  &  45  Vict. 

PETBOLEUM  (HAWKERS)  ACT,  1881.  ^ 
44  &  45  Vict.  cap.  67. 

An  Act  to  regulate  the  hawking  of  Petroleum  and  other  substances  of  a  like  Act* 
nature. — [27th  August,  1881.] 

1.  Any  person  who  is  licensed  in  pursuance  of  the  Petroleum  Act,  1871,  Power  to  hawk 
to  keep  petroleum  to  which  this  Act  applies  may,  subject  to  the  enact-  petroleum— 84 
ments  for  the  time  being  in  force  with  respect  to  hawkers  and  pedlars,  J^85  *  °* 
hawk  such  petroleum  by  himself  or  his  servants. 

2.  With  respect  to  the  hawking  of  petroleum  to  which  the  Petroleum  Regulations 
Act,  1871,  applies,  the  following  regulations  shall  be  observed  :  ioT  hawking 

(1.)  The  amount  of  petroleum  conveyed  at  one  time  in  anyone  carriage  Pefc^ole,ll,1• 
shall  not  exceed  twenty  gallons : 

(2.)  The  petroleum  shall  be  conveyed  in  a  closed  vessel  so  constructed 
as  to  be  free  from  leakage : 

(3.)  The  carriage  in  which  the  vessels  containing  the  petroleum  are 
conveyed  shall  be  so  ventilated  as  to  prevent  any  evaporation  from 
the  petroleum  mixing  with  the  air  in  or  about  the  carriage  in 
such  proportion  as  to  produce  or  be  liable  to  produce  an  explosive 
mixture : 

(4.)  Any  fire  or  light  or  any  article  of  an  explosive  or  highly  inflam- 
mable nature  shall  not  be  brought  into  or  dangerously  near  to 
the  carriage  in  which  the  vessels  containing  the  petroleum  are 
conveyed : 

(5.)  The  carriage  in  which  the  vessels  containing  the  petroleum  are 
confeyed  shall  be  so  constructed  or  fitted  that  the  petroleum 
cannot  •scape  therefrom  in  the  form  of  liquid,  whether  ignited  or 
otherwise : 

(6.)  Proper  care  shall  be  taken  to  prevent  any  petroleum  escaping  into 
any  part  of  a  house  or  building,  or  of  the  curtilage  thereof,  or 
into  a  drain  or  sewer : 
(7.)  The  petroleum  shall  be  stored  in  some  premises  licensed  for  keep- 
ing of  petroleum  and  in  accordance  with  the  licence  for  such 
premises  both  every  night  and  also  when  the  petroleum  is  not  in 
the  course  of  being  hawked  : 
(8.)  All  due  precautions  shall  be  taken  for  the  prevention  of  accidents 
by  fire  or  explosion,  and  for  preventing  unauthorised  persons 
having  access  to  the  vessels  containing  the  petroleum,  and  every 
person  concerned  in  hawking  the  petroleum  shall  abstain  from 
any  act  whatever  which  tends  to  cause  fire  or  explosion,  and  is 
not  reasonably  necessary  for  the  purpose  of  such  hawking : 
(9.)  No  article  or  substance  of  an  explosive  or  inflammable  character 
other  than  petroleum,  nor  any  article  liable  to  cause  or  com- 
municate fire  or  explosion,  shall  be  in  the  carriage  while  such 
carriage  is  being. used  for  the  purpose  of  hawking  petroleum  : 
In  the  event  of  any  contravention  of  this  section  with  reference  to  any 
petroleum,  the  petroleum,  together  with  the  vessels  containing  and  the 
carriage  conveying  the  same,  shall  be  liable  to  be  forfeited,  and  in  addi- 
tion thereto  the  licensee  by  whom  or  by  whose  servants  the  petroleum  was 
being  hawked  shall  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  twenty  pounds. 
Provided  that — 
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44  &  45  Vict. 
a  67. 

Petroleum 
{Hawkers) 
Act,  1881. 


Modification  of 
conditions  of 
licence  under 
84  A  86  Vict, 
o.  105. 

Power  of  con- 
stable as  to 
prevention  of 
offences. 


Saying  of 
rights  of 
municipal 
boroughs. 

Definitions. 


(1.)  Where  some  servant  of  the  licensee  or  other  person  has  in  f 
committed  the  offence,  such  servant  or  other  person  shall 
liable  to  the  same  penalty  as  if  he  were  the  licensee : 
(2.)  Where  the  licensee  is  charged  with  a  contravention  of  this  secti 
he  shall  be  entitled  upon  information  duly  laid  by  him  to  h 
any  other  person  whom  he  charges  as  the  actual  offender  brouj 
before  the  court  at  the  time  appointed  for  hearing  the  char 
and  if  the  licensee  proves  to  the  satisfaction  of  the  court  that 
had  used  due  diligence  to  enforce  the  execution  of  this  secti 
and  that  the  said  other  person  had  committed  the  offence 
question  without  his  knowledge,  consent,  or  connivance,  the  s 
other  person  shall  be  summarily  convicted  of  such  offence,  i 
the  licensee  shall  be  exempt  from  any  penalty. 
Any  petroleum  other  than  that  to  which  the  Petroleum  Act,  18 
applies  while  in  any  carriage  used  for  the  hawking  of  petroleum  to  wh 
the  Petroleum  Act,  1871,  applies,  shall  for  the  purposes  of  this  sect 
be  deemed  to  be  petroleum  to  which  the  Petroleum  Act,  1871,  applies. 

8.  Any  conditions  annexed  to  a  licence  granted  in  pursuance  of 
Petroleum  Act,  1871,  either  before  or  after  the  passing  of  this  Act,  sh 
so  far  as  they  are  inconsistent  with  this  Act,  be  void,  but  save  as  aforei 
nothing  in  this  Act  shall  affect  the  application  to  a  licensee  of  the  j 
visions  of  the  Petroleum  Act,  1871,  or  of  any  licence  granted  theremu 

4.  Where  a  constable  or  any  officer  authorised  by  the  local  authoi 
has  reasonable  cause  to  believe  that  a  contravention  of  this  Act  is  be 
committed  in  relation  to  any  petroleum,  he  may  seize  and  detain  si 
petroleum  and  the  vessels  and  carriage  containing  the  same,  until  so 
court  of  summary  jurisdictiction  has  determined  whether  there  was 
not  a  contravention  of  this  Act,  and  section  thirteen  of  the  Petrole 
Act,  1871,  shall  apply  to  such  constable  and  officer  as  if  he  were 
person  named  in  the  warrant  mentioned  in  that  section,  and  as  if 
seizure  were  a  seizure  in  pursuance  of  that  section. 

5.  Nothing  in  this  Act  contained  shall  extend  to  authorise  the  hawk 
of  petroleum  within  the  limits  of  any  municipal  borough  in  which,  by ; 
lawful  authority,  such  hawking  shall  have  been  or  may  hereafter 
forbidden. 

6.  For  the  purposes  of  this  Act— 

The  expression  "  carriage  "  includes  any  carriage,  waggon,  cart,  tn 
vehicle,  or  other  means  of  conveyance  by  land,  in  whatever  man 
the  same  may  be  drawn  or  propelled ;  and 

A  person  shall  be  deemed  for  the  purposes  of  this  Act  to  hi 
petroleum  if  by  himself  or  his  servants  he  goes  about  carry 
petroleum  to  sell,  whether  going  from  town  to  town  or  to  ot 
men's  houses,  or  selling  it  in  the  streets  of  the  place  of  his  reside 
or  otherwise,  and  whether  with  or  without  any  horse  or  other  b 
bearing  or  drawing  burden. 
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SUPREME  OOUBT  OF  JUDICATURE  ACT,  1881.  c.68. 

44  &  45  VlOT.  GAP.  68.  Supreme  Court 

of  Judicature 

An  Act  to  amend  the  Supreme  Court  of  Judicature  Acts ;  and  for  other   Act,  1881. 

purposes. — [27th  August,  1881.]   

18.  The  power  of  making  general  orders  for  fixing  the  times  of  holding  As  *°  flxinS 
sessions  of  the  Central  Criminal  Court  established  by  the  Act  of  the  fourth  (^timforimi- 
and  fifth  years  of  King  William  the  Fourth,  chapter  thirty-six,  which,  by  nai  Court, 
section  fifteen  of  that  Act,  was  given  to  any  eight  or  more  of  the  judges 
of  the  Superior  Courts  of  Westminster,  may  henceforth  be  exercised 
from  time  to  time  by  any  four  or  more  of  the  judges  of  Her  Majesty's  High 
Court  of  Justice. 


FUGITIVE  OFFENDERS  ACT,  1881. 

44  &  45  Viot.  oaf.  69. 

An  Act  to  amend  the  Law  with  respect  to  Fugitive  Offenders  in  Her 
Majesty's  Dominions,  and  for  other  Purposes  connected  with  the  Trial 
of  Offenders.— [27th  August,  1881.] 

Bs  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows ;  (that  is  to  say,) 

1.  This  Act  may  be  cited  as  "  The  Fugitive  Offenders  Act,  1881."        Short  title. 

Pabt  L — Return  of  Fugitives. 

2.  Where  a  person  accused  of  having  committed  an  offence  (to  which  Liability  of 
this  part  of  this  Act  applies)  in  one  part  of  Her  Majesty's  dominions  has  to  be 
left  that  part,  such  person  (in  this  Act  referred  to  as  a  fugitive  from  that  ^d^retoSed 
part),  if  found  in  another  part  of  Her  Majesty's  dominions,  shall  be  liable 

to  be  apprehended  and  returned  in  manner  provided  by  this  Act  to  the 
part  from  which  he  is  a  fugitive. 

A  fugitive  may  be  so  apprehended  under  an  indorsed  warrant  or  a 
provisional  warrant. 

3.  Where  a  warrant  has  been  issued  in  one  part  of  Her  Majesty's  Indorsing  of 
dominions  for  the  apprehension  of  a  fugitive  from  that  part,  any  of  the  warrant  for 
following  authorities  in  another  part  of  Her  Majesty's  dominions  in  or  on  •pprahenaion 
the  way  to  which  the  fugitive  is  or  is  suspected  to  be ;  (that  is  to  say,)      0    ngl  ve' 

(1.)  A  judge  of  a  superior  court  in  such  part ;  and 
(2.)  In  the  United  Kingdom  a  Secretary  of  State  and  one  of  the 
magistrates  of  the  metropolitan  police  court  in  Bow-street;  and 
(8.)  In  a  British  possession  the  Governor  of  that  possession, 
if  satisfied  that  the  warrant  was  issued  by  some  person  having  lawful 
authority  to  issue  the  same,  may  indorse  such  warrant  in  manner  provided 
by  this  Act,  and  the  warrant  so  indorsed  shall  be  a  sufficient  authority  to 
apprehend  the  fugitive  in  the  part  of  Her  Majesty's  dominions  in  which  it 
is  indorsed,  and  bring  him  before  a  magistrate* 
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4.  A  magistrate  of  any  part  of  Her  Majesty's  dominions  may  is* 
provisional  warrant  for  the  apprehension  of  a  fugitive,  who  is  < 
suspected  of  being  in  or  on  his  way  to  that  part,  on  such  information, 
under  such  circumstances  as  would,  in  his  opinion,  justify  the  issue 
warrant  if  the  offence  of  which  the  fugitive  is  accused  had  been  comm 
within  his  jurisdiction,  and  such  warrant  may  be  backed  and  exec 
accordingly. 

A  magistrate  issuing  a  provisional  warrant  shall  forthwith  sei 
report  of  the  issue,  together  with  the  information,  or  a  certified 
thereof,  if  he  is  in  the  United  Kingdom,  to  a  Secretary  of  State,  an 
he  is  in  a  British  possession,  to  the  governor  of  that  possession,  and 
Secretary  of  State  or  governor  may,  if  he  think  fit,  discharge  the  pc 
apprehended  under  such  warrant. 

5.  A  fugitive,  when  apprehended,  shall  be  brought  before  a  magist 
who  (subject  to  the  provisions  of  this  Act)  shall  hear  the  case,  in  the  i 
manner,  and  have  the  same  jurisdiction  and  powers,  as  near  as  uu 
(including  the  power  to  remand  and  admit  to  bail),  as  if  the  fugitive 
charged  with  an  offence  committed  within  his  jurisdiction. 

If  the  indorsed  warrant  for  the  apprehension  of  the  fugitive  is 
authenticated,  and  such  evidence  is  produced  as  (subject  to  the  provi 
of  this  Act),  according  to  the  law  ordinarily  administered  by  the  m 
trate,  raises  a  strong  or  probable  presumption  that  the  fugitive  comm 
the  offence  mentioned  in  the  warrant,  and  that  the  offence  is  one  to  w 
this  part  of  this  Act  applies,  the  magistrate  shall  commit  the  fugror 
prison  to  await  his  return,  and  shall  forthwith  send  a  certificate  of 
committal,  and  such  report  of  the  case  as  he  may  think  fit,  if  in 
United  Kingdom,  to  a  Secretary  of  State,  and,  if  in  a  British  poesessia 
the  governor  of  that  possession. 

Where  the  magistrate  commits  the  fugitive  to  prison,  he  shall  inl 
the  fugitive  that  he  will  not  be  surrendered  until  after  the  expiratio 
fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas  co 
or  other  like  process. 

A  fugitive  apprehended  on  a  provisional  warrant  may  be  from  tint 
time  remanded  for  such  reasonable  time,  not  exceeding  seven  days  at 
one  time,  as  under  the  circumstances  seems  requisite  for  the  productio 
an  indorsed  warrant. 

6.  Upon  the  expiration  of  fifteen  days  after  a  fugitive  has  been  c 
mitted  to  prison  to  await  his  return,  or  if  a  writ  of  habeas  corpus  or  o 
like  process  is  issued  with  reference  to  such  fugitive  by  a  superior  cc 
after  the  final  decision  of  the  court  in  the  case, 

(1.)  if  the  fugitive  is  so  committed  in  the  United  Kingdom,  a  Secre 
of  State;  and 

(2.)  if  the  fugitive  is  so  committed  in  a  British  possession, 
governor  of  that  possession, 
may,  if  he  thinks  it  just,  by  warrant  under  his  hand  order  that  fugith 
be  returned  to  the  part  of  Her  Majesty's  dominions  from  which  he : 
fugitive,  and  for  that  purpose  to  be  delivered  into  the  custody  of 
persons  to  whom  the  warrant  is  addressed,  or  some  one  or  more  of  th 
and  to  be  held  in  custody,  and  conveyed  by  sea  or  otherwise  to  the  i 
part  of  Her  Majesty's  dominions,  to  be  dealt  with  there  in  due  cours 
law  as  if  he  had  been  there  apprehended,  and  such  warrant  shall  be  foi 
with  executed  according  to  the  tenor  thereof. 

The  governor  or  other  chief  officer  of  any  prison,  on  request  of 
person  having  the  custody  of  a  fugitive  under  any  such  warrant,  and 
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payment  or  tender  of  a  reasonable  amount  of  expenses,  shall  receive  such  44  &  45  Vict. 
fugitive  and  detain  him  for  such  reasonable  time  as  may  be  requested  by  °* 
the  said  person  for  the  purpose  of  the  proper  execution  of  the  warrant.  Fuaitiue 

7.  If  a  fugitive  who,  in  pursuance  of  this  part  of  this  Act,  has  been  Offenders 
committed  to  prison  in  any  part  of  Her  Majesty's  dominions  to  await  his    Act,  1881. 

return,  is  not  conveyed  out  of  that  part  within  one  month  after  such  com-  #   

mittal,  a  superior  court,  upon  application  by  or  on  behalf  of  the  fugitive,  D^on^re- 
and  upon  proof  that  reasonable  notice  of  the  intention  to  make  such  bended  if  pot 
application  has  been  given,  if  the  said  part  is  the  United  Kingdom  to  a  returned  with- 
Secretary  of  State,  and  if  the  said  part  is  a  British  possession  to  the  in  one  month, 
governor  of  the  possession,  may,  unless  sufficient  cause  is  shown  to  the 
contrary,  order  the  fugitive  to  be  discharged  out  of  custody. 

8.  Where  a  person  accused  of  an  offence  and  returned  in  pursuance  of  Sending  back 
this  part  of  this  Act  to  any  part  of  Her  Majesty's  dominions,  either  is  not 
prosecuted  for  the  said  offence  within  six  months  after  his  arrival  in  that  prosecuted 
part,  or  is  acquitted  of  the  said  offence,  then  if  that  part  is  the  United  within  six 
Kingdom  a  Secretary  of  State,  and  if  that  part  is  a  British  possession  the  months  or 
governor  of  that  possession,  may,  if  he  think  fit,  on  the  request  of  such  aC(luitt*d» 
person,  cause  him  to  be  sent  back  free  of  cost  and  with  as  little  delay  as 

possible  to  the  part  of  Her  Majesty's  dominions  in  or  on  his  way  to  which 
lie  was  apprehended. 

9.  This  part  of  this  Act  shall  apply  to  the  following  offences,  namely,  Offences  to 
to  treason  and  piracy,  and  to  every  offence,  whether  called  felony,  mis-  which  this 
demeanour,  crime,  or  by  any  other  name,  which  is  for  the  time  being  vajtoe* 
punishable  in  the  part  of  Her  Majesty's  dominions  in  which  it  was  com- 
mitted,  either  on  indictment  or  information,  by  imprisonment  with  hard 

labour  for  a  term  of  twelve  months  or  more,  or  by  any  greater  punish- 
ment ;  and  for  the  purposes  of  this  section,  rigorous  imprisonment,  and 
any  confinement  in  a  prison  combined  with  labour,  by  whatever  name  it  is 
called,  shall  be  deemed  to  be  imprisonment  with  hard  labour. 

This  part  of  this  Act  shall  apply  to  an  offence  notwithstanding  that  by 
the  law  of  the  part  of  Her  Majesty's  dominions  in  or  on  his  way  to  which 
the  fugitive  is  or  is  suspected  of  being  it  is  not  an  offence,  or  not  an 
offence  to  which  this  part  of  this  Act  applies ;  and  all  the  provisions  of 
this  part  of  this  Act,  including  those  relating  to  a  provisional  warrant  and 
to  a  committal  to  prison,  shall  be  construed  as  if  the  offence  were  in  such 
last-mentioned  part  of  Her  Majesty's  dominions  an  offence  to  which  this 
part  of  this  Act  applies. 

10.  Where  it  is  made  to  appear  to  a  superior  court  that  by  reason  of  the  Powers  of 
trivial  nature  of  the  case,  or  by  reason  of  the  application  for  the  return  J^P6"0* 
of  a  fugitive  not  being  made  in  good  faith  in  the  interests  of  justice  or  *? 
otherwise,  it  would,  having  regard  to  the  distance,  to  the  facilities  for  tive^heifcMe 
communication,  and  to  all  the  circumstances  of  the  case,  be  unjust  or  frivolous  or 
oppressive  or  too  severe  a  punishment  to  return  the  fugitive  either  return  unjust, 
at  all  or  until  the  expiration  of  a  certain  period,  such  court  may  discharge 

the  fugitive,  either  absolutely  or  on  bail,  or  order  that  he  shall  not  be 
returned  until  after  the  expiration  of  the  period  named  in  the  order,  or  may 
make  such  other  order  in  the  premises  as  to  the  court  seems  just. 

11.  In  Ireland  the  Lord  Lieutenant  or  Lords  Justices  or  other  chief  Power  of  Lord 
governor  or  governors  of  Ireland,  also  the  chief  secretary  of  such  Lord  Lieutenant  in 
Lieutenant,  may,  as  well  as  a  Secretary  of  State,  execute  any  portion  of  fr®1™* 
the  powers  by  this  part  of  this  Act  vested  in  a  Secretary  of  State. 
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PABT  II.  IXTKR-COLONIAL  BACKING  OP  WARRANTS,   AND  OfFEXCE 

Application  of  part  of  Act. 

12.  This  part  of  this  Act  shall  apply  only  to  those  groups  of  Bri 
possessions  to  which,  by  reason  of  their  contiguity  or  otherwise,  it  i 
seem  expedient  to  Her  Majesty  to  apply  the  same. 

It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Ordei 
Council  to  direct  that  this  part  of  this  Act  shall  apply  to  the  gi 
of  British  possessions  mentioned  in  the  Order,  and  by  the  same  or 
subsequent  Order  to  except  certain  offences  from  the  application  of 
part  of  this  Act,  and  to  limit  the  application  of  this  part  of  this 
by  such  conditions,  exceptions,  and  qualifications  as  may  be  dee] 
expedient. 

Backing  of  Warrants. 

13.  Where  in  a  British  possession  of  a  group  to  which  this  par 
this  Act  applies  a  warrant  has  been  issued  for  the  apprehension  < 
person  accused  of  an  offence  punishable  by  law  in  that  possession, 
such  person  is  or  is  suspected  of  being  in  or  on  the  way  to  another  Bri 
possession  of  the  same  group,  a  magistrate  in  the  last-mentioned  possess 
if  satisfied  that  the  warrant  was  issued  by  a  person  haying  hi 
authority  to  issue  the  same,  may  indorse  such  warrant  in  man 
prorided  by  this  Act,  and  the  warrant  so  indorsed  shall  be  a  snffid 
authority  to  apprehend,  within  the  jurisdiction  of  the  indoti 
magistrate,  the  person  named  in  the  warrant,  and  bring  him  before 
indorsing  magistrate  or  some  other  magistrate  in  the  same  Brii 
possession. 

14.  The  magistrate  before  whom  a  person  so  apprehended  is  brong 
if  he  is  satisfied  that  the  warrant  is  duly  authenticated  as  directed  by  1 
Act  and  was  issued  by  a  person  having  lawful  authority  to  issue  the  ssi 
and  is  satisfied  on  oath  that  the  prisoner  is  the  person  named  or  otl 
wise  described  in  the  warrant,  may  order  such  prisoner  to  be  returned 
the  British  possession  in  which  the  warrant  was  issued*  and  for  t 
purpose  to  be  delivered  into  the  custody  of  the  persons  to  whom 
warrant  is  addressed,  or  any  one  or  more  of  them,  and  to  be  held 
custody  and  conveyed  by  sea  or  otherwise  into  the  British  possession 
which  the  warrant  was  issued,  there  to  be  dealt  with  according  to  la* 
if  he  had  been  there  apprehended.  Such  order  for  return  may  be  m 
by  warrant  under  the  hand  of  the  magistrate  making  it,  and  may 
executed  according  to  the  tenor  thereof. 

A  magistrate  shall,  so  far  as  it  is  requisite  for  the  exercise  of  the  pon 
of  this  section,  have  the  same  power,  including  the  power  to  remand  i 
admit  to  bail  a  prisoner,  as  he  has  in  the  case  of  a  person  apprehsn 
under  a  warrant  issued  by  him. 

15.  Where  a  person  required  to  give  evidence  on  behalf  of  the  pre 
cutor  or  defendant  on  a  charge  for  an  offence  punishable  bv  law  u 
British  possession  of  a  group  to  which  this  part  of  this  Act  applies,  ii 
is  suspected  of  being  in  or  on  his  way  to  any  other  British  possession 
the  same  group,  a  judge,  magistrate,  or  other  officer  who  would  h 
lawful  authority  to  issue  a  summons,  requiring  the  attendance  of  « 
witness,  if  the  witness  were  within  his  jurisdiction,  may  issue  a  sumo* 
for  the  attendance  of  such  witness,  and  a  magistrate  in  any  other  Brit 
possession  of  the  same  group,  if  satisfied  that  the  summons  was  i» 
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by  some  judge,  magistrate,  or  officer  having  lawful  authority  as  aforesaid,  44  &  45  Vior. 
may  indorse  the  summons  with  his  name;  and  the  witness,  on  service  in  o*69. 
that  possession  of  the  summons  so  indorsed,  and  on  payment  or  tender  of  f\T7ive 
a  reasonable  amount  for  his  expenses,  shall  obey  the  summons,  and  in  Offender* 
default  shall  be  liable  to  be  tried  and  punished  either  in  the  possession  in    Act,  1881. 

which  he  is  served  or  in  the  possession  in  which  the  summons  was  issued,   

and  shall  be  liable  to  the  punishment  imposed  by  the  law  of  the  posses- 
sion in  which  he  is  tried  for  the  failure  of  a  witness  to  obey  such  a 
summons.  The  expression  "summons"  in  this  section  includes  any 
subpoena  or  other  process  for  requiring  the  attendance  of  a  witness. 

16.  A  magistrate  in  a  British  possession  of  a  group  to  which  this  part  Provisional 
of  this  Act  applies,  before  the  indorsement  in  pursuance  of  this  part  of  warrant  in 
this  Act  of  a  warrant  for  the  apprehension  of  any  person,  may  issue  a  §^2Jn0' 
provisional  warrant  for  the  apprehension  of  that  person,  on  such  infor-  ^ow*.  " 
mation  and  under  such  circumstances  as  would  in  his  opinion  justify  the 

issue  of  a  warrant  if  the  offence  of  which  such  person  is  accused  were  an 
offence  punishable  by  the  law  of  the  said  possession,  and  had  been  com- 
mitted within  his  jurisdiction,  and  such  warrant  may  be  backed  and 
executed  accordingly ;  provided  that  a  person  arrested  under  such  pro- 
visional warrant  shall  be  discharged  unless  the  original  warrant  is  produced 
and  indorsed  within  such  reasonable  time  as  may  under  the  circumstances 
seem  requisite. 

17.  If  a  prisoner  in  a  British  possession  whose  return  is  authorised  in  Discharge  of 

pursuance  of  this  part  of  this  Act  is  not  conveyed  out  of  that  possession  prisoner  not 

within  one  month  after  the  date  of  the  warrant  ordering  his  return,  a  f^*™*^?1^' 

...  .  ,  i ...      t  i  i   t  *    *  •  \    111  one  month 

magistrate  or  a  superior  court,  upon  application  by  or  on  behalf  of  the  to  British  pos- 

prisoner,  and  upon  proof  that  reasonable  notice  of  the  intention  to  make  session  of  samo 

such  application  has  been  given  to  the  person  holding  the  warrant  and  to  group. 

the  chief  officer  of  the  police  of  such  possession  or  of  the  province  or 

town  where  the  prisoner  is  in  custody,  may,  unless  sufficient  cause  is 

shown  to  the  contrary,  order  such  prisoner  to  be  discharged  out  of  custody. 

Any  order  or  refusal  to  make  an  order  of  discharge  by  a  magistrate 

under  this  section  shall  be  subject  to  appeal  to  a  superior  court. 

18.  Where  a  prisoner  accused  of  an  offence  is  returned,  in  pursuance  of  Sending  back 
this  part  of  this  Act  to  a  British  possession,  and  either  is  not  prosecuted  of  prisoner 
for  the  said  offence  within  six  months  after  his  arrival  in  that  possession,  or  acquitted  to 
or  is  acquitted  of  the  said  offence,  the  governor  of  that  possession,  if  he  British  posses- 
thinks  fit,  may,  on  the  requisition  of  such  person,  cause  him  to  be  sent  sion  of  same 
back,  free  of  cost,  and  with  as  little  delay  as  possible,  to  the  British  fiF0*^ 
possession  in  or  on  his  way  to  which  he  was  apprehended. 

19.  Where  the  return  of  a  prisoner  is  sought  or  ordered  under  this  Refusal  to 
part  of  this  Act,  and  it  is  made  to  appear  to  a  magistrate  or  to  a  superior  return  pri« 
court  that,  by  reason  of  the  trivial  nature  of  the  case,  or  by  reason  of  the  JJ^^JjjJJ6 
application  for  the  return  of  such  prisoner  not  being  made  in  good  faith  trivial. 

in  the  interests  of  justice  or  otherwise,  it  would,  having  regard  to  the 
distance,  to  the  facilities  of  communication,  and  to  all  the  circumstances 
of  the  case,  be  unjust  or  oppressive,  or  too  severe  a  punishment,  to  return 
the  prisoner  either  at  all  or  until  the  expiration  of  a  certain  period,  the 
court  or  magistrate  may  discharge  the  prisoner  either  absolutely  or  on  bail, 
or  order  that  he  shall  not  be  returned  until  after  the  expiration  of  the 
period  named  in  the  order,  or  may  make  such  other  order  in  the  premises 
as  to  the  magistrate  or  court  seems  just. 

Any  order  or  refusal  to  make  an  order  of  discharge,  by  a  magistrate  Appeal, 
under  this  section  shall  be  subject  to  an  appeal  to  a  superior  court. 
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44  &  45  Vicr.  PART  III. 

°'69,  Trial,  &c.t  of  Offences. 

Offenders  Where  two  British  possessions  adjoin,  a  person  accused  of  an  offer 

Act  1881.    committed  on  or  within  the  distance  of  five  hundred  yards  from  t 

  common  boundary  of  such  possessions  may  be  apprehended,  tried,  a 

Offences  com-  punished  in  either  of  such  possessions. 

mitted  on^  21.  Where  an  offence  is  committed  on  any  person  or  in  respect  of  a 
two  adjoining  property  in  or  upon  any  carriage,  cart,  or  vehicle  whatsoever  employed 
British  posses-  a  journey,  or  on  board  any  vessel  whatsoever  employed  in  a  naviga 
sions.  river,  lake,  canal,  or  inland  navigation,  the  person  accused  of  such  offei 

Offences  com-  mav  be  tried  in  any  British  possession  through  a  part  of  which  sc 
mitted  on  carriage,  cart,  vehicle,  or  vessel  passed  in  the  course  of  the  journey 
between  two  voyage  during  which  the  offence  was  committed ;  and,  where  the  si 
British  posses-  bank,  centre,  or  other  part  of  the  road,  river,  lake,  canal,  or  inland  na 
sions.  gation  along  which  the  carriage,  cart,  vehicle,  or  vessel  passed  in  1 

course  of  such  journey  or  voyage  is  the  boundary  of  any  British  poai 
sion,  a  person  may  be  tried  for  such  offence  in  any  British  possession 
which  it  is  the  boundary : 

Provided  that  nothing  in  this  section  shall  authorise  the  trial  for  si 
offence  of  a  person  who  is  not  a  British  subject,  where  it  is  not  sho 
that  the  offence  was  committed  in  a  British  possession. 
Trial  of  offence     22.  A  person  accused  of  the  offence  (under  whatever  name  it  is  knoi 
of  false  swear-  of  swearing  or  making  any  false  deposition,  or  of  giving  or  fabricating  i 
ing  or  giving  evidence,  for  the  purposes  of  this  Act,  may  be  tried  either  in  1 

false  evidence.        Q£  jjer  Majesty's  dominions  in  which  such  deposition  or  evidence 
used,  or  in  the  part  in  which  the  same  was  sworn,  made,  given,  or  fat 
cated,  as  the  justice  of  the  case  may  require. 
Supplemental      23.  Where  any  part  of  this  Act  provides  for  the  place  of  trial  oi 
trialof0n  rson  Per80D  accuse(*  of  a»  offence,  that  offence  shall,  for  all  purposes  of  i 
in  any  place,   incidental  to  the  apprehension,  trial,  and  punishment  of  such  person,  i 
of  and  incidental  to  any  proceedings  and  matters  preliminary,  incideo 
to,  or  consequential  thereon,  and  of  and  incidental  to  the  jurisdiction 
any  court,  constable,  or  officer,  with  reference  to  such  offence,  and  to  j 
person  accused  of  such  offence,  be  deemed  to  have  been  committed  in  i 
place  in  which  the  person  accused  of  the  offence  can  be  tried  for  it :  i 
37  &  88  Vict  such  person  may  be  punished  in  accordance  with  the  Courts  (Coloni 
c  27.  Juiisdiction  Act,  1874. 

Issue  of  search     24.  Where  a  warrant  for  the  apprehension  of  a  person  accused  of 
warrant.        offence  has  been  indorsed  in  pursuance  of  any  part  of  this  Act  in  i 
part  of  Her  Majesty's  dominions,  or  where  any  part  of  the  Act  provi 
for  the  place  of  trial  of  a  person  accused  of  an  offence,  every  court  i 
magistrate  of  the  part  in  which  the  warrant  is  indorsed,  or  the  per 
accused  of  the  offence  can  be  tried,  shall  have  the  same  power  of  issuin 
warrant  to  search  for  any  property  alleged  to  be  stolen  or  to  be  othen 
unlawfully  taken  or  obtained  by  such  person,  or  otherwise  to  be 
subject  of  such  offence,  as  that  court  or  magistrate  would  have  if 
property  had  been  stolen  or  otherwise  unlawfully  taken   or  obtain 
or  the  offence  had  been  committed  wholly  within  the  jurisdiction 
such  court  or  magistrate. 
Removal  of        25.  Where  a  person  is  in  legal  custody  in  a  British  possession,  eit 
prisoner  by     in  pursuance  of  this  Act  or  otherwise,  and  such  person  is  required  to 
8j^r£m  on*   removed  in  custody  to  another  place  in  or  belonging  to  the  same  Brit 
another.        possession!  such  person,  if  removed  by  sea  in  a  vessel  belonging  to  1 
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Majesty  or  any  of  Her  Majesty's  subjects,  shall  be  deemed  to  continue  in  44  &  46  Vic  r. 

legal  custody  until  he  reaches  the  place  to  which  he  is  required  to  be  a  69- 

removed ;  and  the  provisions  of  this  Act  with  respect  to  the  retaking  of  fugitive 

a  prisoner  who  has  escaped,  and  with  respect  to  the  trial  and  punishment  Offenders 

of  a  person  guilty  of  the  offence  of  escaping  or  attempting  to  escape,  or  Act,  1881. 

aiding  or  attempting  to  aid  a  prisoner  to  escape,  shall  apply  to  the  case  of   

a  prisoner  escaping  while  being  lawfully  removed  as  aforesaid,  in  like 
manner  as  if  he  were  being  removed  in  pursuance  of  a  warrant  indorsed 
in  pursuance  of  this  Act. 

Part  IV. — Supplemental. 

Warrants  and  Escape. 

26.  An  indorsement  of  a  warrant  in  pursuance  of  this  Act  shall  be  Indorsement 
signed  by  the  authority  indorsing  the  same,  and  shall  authorise  all  or  any  of  warrant 
of  the  persons  named  in  the  indorsement,  and  of  the  persons  to  whom 

the  warrant  was  originally  directed,  and  also  every  constable,  to  execute 
the  warrant  within  the  part  of  Her  Majesty's  dominions  or  place  within 
which  such  indorsement  is  by  this  Act  made  a  sufficient  authority,  by 
apprehending  the  person  named  in  it,  and  bringing  him  before  some 
magistrate  in  the  said  part  or  place,  whether  the  magistrate  named  in  the 
indorsement  or  some  other. 

For  the  purposes  of  this  Act  every  warrant,  summons,  subpoena,  and 
process,  and  every  indorsement  made  in  pursuance  of  this  Act  thereon, 
shall  remain  in  force,  notwithstanding  that  the  person  signing  the  warrant 
or  such  indorsement  dies  or  ceases  to  hold  office. 

27.  Where  a  fugitive  or  prisoner  is  authorised  to  be  returned  to  any  Conveyance 
part  of  Her  Majesty's  dominions  in  pursuance  of  Part  One  or  Part  Two  of  of  fugitive* 
this  Act,  such  fugitive  or  prisoner  may  be  sent  thither  in  any  ship and  witne88ea- 
belonging  to  Her  Majesty  or  to  any  of  her  subjects. 

For  the  purpose  aforesaid,  the  authority  signing  the  warrant  for  the 
return  may  order  the  master  of  any  ship  belonging  to  any  subject  of  Her 
Majesty  bound  to  the  said  part  of  Her  Majesty's  dominions  to  receive  and 
afford  a  passage  and  subsistence  during  the  voyage  to  such  fugitive  or 
prisoner,  and  to  the  person  having  him  in  custody,  and  to  the  witnesses,  so 
that  such  master  be  not  required  to  receive  more  than  one  fugitive  or 
prisoner  for  every  hundred  tons  of  his  ship's  registered  tonnage,  or  more 
than  one  witness  for  every  fifty  tons  of  such  tonnage. 

The  said  authority  shall  indorse  or  cause  to  be  indorsed  upon  the  agree- 
ment of  the  ship  such  particulars  with  respect  to  any  fugitive  prisoner  or 
witness  sent  in  her  as  the  Board  of  Trade  from  time  to  time  require. 

Every  such  master  shall,  on  his  ship's  arrival  in  the  said  part  of  Her 
Majesty's  dominions,  cause  such  fugitive  or  prisoner,  if  he  is  not  in  the 
custody  of  any  person,  to  be  given  into  the  custody  of  some  constable, 
there  to  be  dealt  with  according  to  law. 

Every  master  who  fails  on  payment  or  tender  of  a  reasonable  amount 
for  expenses  to  comply  with  an  order  made  in  pursuance  of  this  section, 
or  to  cause  a  fugitive  or  prisoner  committed  to  his  charge  to  be  given  into 
custody  as  required  by  this  section,  shall  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  fifty  pounds,  which  may  be  recovered  in  any  part  of 
Her  Majesty's  dominions  in  like  manner  as  a  penalty  of  the  same  amount 
under  the  Merchant  Shipping  Act,  1854,  and  the  Acts  amending  the  same.  17^41&  Vic1, 

28.  If  a  prisoner  escape,  by  breach  of  prison  or  otherwise,  out  of  the  0 
custody  of  a  person  acting  under  a  warrant  issued  or  indorsed  in  pur- 
suance of  this  Act,  he  may  be  retaken  in  the  same  manner  as  a  person 


lviii 


APPENDIX. 


44  4  45  Tier,  accused  of  a  crime  against  the  law  of  thai  part  of   Her  Maj< 

c  «>9.       dominions  to  which  he  escapes  may  be  retaken  upon  an  escape. 
F~~~  A  person  guilty  of  the  offence  of  escaping  or  of  attempting  to  m 

Off^fcr%    or  of  aiding  or  attempting  to  aid  a  prisoner  to  escape,  by  breach  of  p 
Act.  1881.    or  otherwise,  from  custody  under  any  warrant  issued  or  indorsed  ia 

  suance  of  this  Act,  may  be  tried  in  any  of  the  following  pans  of 

^^nerfrom  Majesty's  dominions,  namely,  the  part  to  which  and  the  part  from  i 
P^Mittr  rom  t^e  prisoner  is  being  removed,  and  the  part  in  which  the  pri 
escapes,  and  the  part  in  which  the  offender  ia  found. 

Evidence. 

Depositions  29.  A  magistrate  may  take  depositions  for  the  purposes  of  this  A 
to  be  endence,  the  absence  of  a  person  accused  of  an  offence  in  like  manner  as  be  n 

and  anthen-    take  the  same  if  such  person  were  present  and  accused  of  the  oil 
oeation  of       ,  e        .  r 
deposition*      before  W 

and  warrants.  Depositions  (whether  taken  in  the  absence  of  the  fugitive  or  other 
and  copies  thereof,  and  official  certificates  of  or  judicial  documents  so 
facts,  may,  if  duly  authenticated,  be  received  in  evidence  in  proceec 
under  this  Act. 

Provided  that  nothing  in  this  Act  shall  authorise  the  reception  of 
such  depositions,  copies,  certificates,  or  documents  in  evidence  agaii 
person  upon  his  trial  for  an  offence. 

Warrants  and  depositions,  and  copies  thereof,  and  official  certifies^ 
or  judicial  documents  stating  facts,  shall  be  deemed  duly  authentic 
for  the  purposes  of  this  Act  if  they  are  authenticated  in  manner  prov 
for  the  time  being  by  law,  or  if  they  purport  to  be  signed  bi 
authenticated  by  the  signature  of  a  judge,  magistrate,  or  officer  of 
part  of  Her  Majesty's  dominions  in  which  the  same  are  issued,  take 
made,  and  are  authenticated  either  by  the  oath  of  some  witness,  oi 
being  sealed  with  the  official  seal  of  a  Secretary  of  State,  or  with 
public  seal  of  a  British  possession,  or  with  the  official  seal  of  a  gore 
of  a  British  possession,  or  of  a  colonial  secretary,  or  of  some  seem 
or  minister  administering  a  department  of  the  government  of  a  Bri 
possession. 

And  all  courts  and  magistrates  shall  take  judicial  notice  of  every  i 
seal  as  is  in  this  section  mentioned,  and  shall  admit  in  evidence  wit! 
further  proof  the  documents  authenticated  by  it. 

Miscellaneous. 


Provision  as       30.  The  jurisdiction  under  Part  One  of  this  Act  to  hear  a 

to  exercise  of  commit  a  fugitive  to  prison  to  await  his  return  shall  be  exercised,  

nitrites  by     (L>  1x1  England>     a  chief  magistrate  of  the  metropolitan  police  ooc 

or  one  of  the  other  magistrates  of  the  metropolitan  police  a 

at  Bow-street ;  and 
(2.)  In  Scotland,  by  the  sheriff  or  sheriff  substitute  of  the  count] 

Edinburgh  ;  and 

(3.)  In  Ireland,  by  one  of  the  police  magistrates  of  the  Dai 
metropolitan  police  district ;  and 

(4.)  In  a  British  possession,  by  any  judge,  justice  of  the  peace,  or  o4 
officer  having  the  like  jurisdiction  as  one  of  the  magistrate! 
the  metropolitan  police  court  in  Bow-street,  or  by  such  oi 
court,  judge,  or  magistrate  as  may  be  from  time  to  time  ] 
vided  by  an  Act  or  ordinance  passed  by  the  Legislature  of  t 
possession. 
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If  a  fugitive  is  apprehended  and  brought  before  a  magistrate  who  has  44  &  45  Vior. 
no  power  to  exercise  the  jurisdiction  under  this  Act  in  respect  of  that      °-  69- 
fugitive,  that  magistrate  shall  order  the  fugitive  to  be  brought  before  jT^ne 
some  magistrate  having  that  jurisdiction,  and  such  order  shall  be  Offenders 
obeyed.  Art,  1881. 

31.  It  shall  be  lawful  for  Her  Majesty  in  Council  from  time  to  time  to   

make  Orders  for  the  purposes  of  this  Act,  and  to  revoke  and  vary  any  ^J?*  "lild 
Order  so  made,  and  every  Order  so  made  shall,  while  it  is  in  force,  have  OTocafioxTof 
the  same  effect  as  if  it  were  enacted  in  this  Act.  Orders  in 

An  Order  in  Oouncil  made  for  the  purposes  of  this  Act  shall  be  laid  Oouncil. 
before  Parliament  as  soon  as  may  be  after  it  is  made  if  Parliament  is  then 
In  session,  or  if  not,  as  soon  as  may  be  after  the  commencement  of  the 
then  next  session  of  Parliament. 

32.  If  the  Legislature  of  a  British  possession  pass  any  Act  or  Power  of 
ordinance —  legislature  of 

(1.)  For  defining  the  offences  committed  in  that  possession  to  which  British  posses- 
this  Act  or  any  part  thereof  is  to  apply ;  or  Jj^  {o  ^^Jry. 

(2.)  For  determining  the  court,  judge,  magistrate,  officer,  or  person  by  j„g  into  effect 
whom  and  the  manner  in  which  any  jurisdiction  or  power  under  this  Act. 
this  Act  is  to  be  exercised ;  or 
(3.)  For  payment  of  the  costs  incurred  in  returning  a  fugitive  or  a 
prisoner,  or  in  sending  him  back  if  not  prosecuted  or  if  acquitted, 
or  otherwise  in  the  execution  of  this  Act ;  or 
(4.)  In  any  manner  for  the  carrying  of  this  Act  or  any  part  thereof 
into  effect  in  that  possession, 
it  shall  be  lawful  for  Her  Majesty  by  Order  in  Oouncil  to  direct,  if  it 
seems  to  Her  Majesty  in  Oouncil  necessary  or  proper  for  carrying  into 
effect  the  objects  of  this  Act,  that  such  Act  or  ordinance,  or  any  part 
thereof,  shall,  with  or  without  modification  or  alteration,  be  recognised 
and  given  effect  to  throughout  Her  Majesty's  dominions  and  on  the  high 
seas  as  if  it  were  part  of  this  Aot. 

Application  of  Act. 

33.  Where  a  person  accused  of  an  offence  can,  by  reason  of  the  Application  of 
nature  of  the  offence,  or  of  the  place  in  which  it  was  committed,  or  Aot  to  offences 
otherwise,  be,  under  this  Act  or  otherwise,  tried  for  or  in  respect  °f  j£*JJ°-r 
the  offence  in  more  than  one  part  of  Her  Majesty's  dominions,  a  warrant  g^ygi^j  parts 
for  the  apprehension  of  such  person  may  be  issued  in  any  part  of  Her  0f  Her 
Majesty's  dominions  in  which  he  can,  if  he  happens  to  be  there,  be  Majesty's 
tried ;  and  each  part  of  this  Act  shall  apply  as  if  the  offence  had  been  dominions, 
committed  in  the  part  of  Her  Majesty's  dominions  where  such  warrant 

is  issued,  and  such  person  may  be  apprehended  and  returned  in  pursuance 
of  this  Act,  notwithstanding  that  in  the  place  in  which  he  is  apprehended 
a  court  has  jurisdiction  to  try  him  : 

Provided  that  if  such  person  is  apprehended  in  the  United  Kingdom 
a  Secretary  of  State,  and  if  he  is  apprehended  in  a  British  possession, 
the  governor  of  such  possession,  may,  if  satisfied  that,  having  regard 
to  the  place  where  the  witnesses  for  the  prosecution  and  for  the  defence 
are  to  be  found,  and  to  all  the  circumstances  of  the  case,  it  would  be 
conducive  to  the  interests  of  justice  so  to  do,  order  such  person  to  be 
tried  in  the  part  of  Her  Majesty's  dominions  in  which  he  is  apprehended, 
and  in  such  case  any  warrant  previously  issued  for  his  return  shall 
not  be  executed. 

84.  Where  a  person  convicted  by  a  court  in  any  part  of  Her  Majesty's  j** tooon- 

viots. 
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44  &  45  Vior.  dominions  of  an  offence  committed  either  in  Her  Majesty's  dominion* 
o.  69.       or  elsewhere,  is  unlawfully  at  large  before  the  expiration  of  his  sentence, 
f^~~iv€     each  part  of  this  Act  shall  apply  to  such  person,  so  far  as  is  consistent 
Offadera  the  tenor  thereof,  in  like  manner  as  it  applies  to  a  person  accused 

Act,  1881.    of  the  like  offence  committed  in  the  part  of  Her  Majesty's  dominions 

  in  which  such  person  was  convicted. 

Application  of     35.  Where  a  person  accused  of  an  offence  is  in  custody  in  some  part 
Act  to  removal  0f  Her  Majesty's  dominions,  and  the  offence  is  one  for  or  in  respect  of 
triable8^       which  by  reason  of  the  nature  thereof  or  of  the  place  in  which  it  was 
more  than  one  commit' ted  or  otherwise,  a  person  may  under  this  Act  or  otherwise  be 
part  of  Her    tried  in  some  other  part  of  Her  Majesty's  dominions,  in  such  case  a 
Majesty's       superior  court,  and  also  if  such  person  is  in  the  United   Kingdom  a 
dominions.      Secretary  of  State,  and  if  he  is  in  a  British  possession  the  governor  of 
that  possession,  if  satisfied  that,  having  regard  to  the  place  where  the 
witnesses  for  the  prosecution  and  for  the  defence  are  to  be  found,  and 
to  all  the  circumstances  of  the  case,  it  would  be  conducive  to  the 
interests  of  justice  so  to  do,  may  by  warrant  direct  the  removal  of  such 
offender  to  some  other  part  of  Her  Majesty's  dominions  in  which 
he  can  be  tried,  and  the  offender  may  be  returned,  and,  if  not  prosecuted 
or  acquitted,  sent  back  free  of  cost  in  like  manner  as  if  he  were  a  fugitive 
returned  in  pursuance  of  Part  One  of  this  Act,  and  the  warrant  were  a 
warrant  for  the  return  of  such  fugitive,  and  the  provisions  of  this  Act 
shall  apply  accordingly. 
Application  of     36.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order 
Act  to  foreign  m  Council  to  direct  that  this  Act  shall  apply  as  if,  subject  to  the 
juris  iction.    conditions,  exceptions,  and  qualifications  (if  any)  contained  in  the  Order, 
any  place  out  of  Her  Majesty's  dominions  in  which  Her  Majesty  has 
jurisdiction,  and  which  is  named  in  the  order,  were  a  British  possession, 
and  to  provide  for  carrying  into  effect  such  application. 
Application  of     37.  This  Act  shall  extend  to  the  Channel  Islands  and  Isle  of  Man 
Act  to  and      as  if  they  were  part  of  England  and  of  the  United  Kingdom,  and  the 
w«™nt  ?n°'    ^^d  Kingdom  and  those  islands  shall  be  deemed  for  the  purpose  of 
United  King-  ^n*8        *°  De  one  Par^  0l?  ^er  ^aje8*y  8  dominions ;  and  a  warrant 
dom,  Channel  indorsed  in  pursuance  of  Part  One  of   this  Act  may  be  executed  in 
Islands,  and    every  place  in  the  United  Kingdom  and  the  said  islands  accordingly. 
Isle  of  Man.       3g#  rp^jg  Act  8hali  apply  where  an  offence  is  committed  before  the 
AcTto^ast  °f  ™mmencement  of  ttis  Act>  or  in  the  case  of  Part  Two  of  this  Act,  before 
offences!*8  Application  of  that  part  to  a  British  possession  or  to  the  offence,  in 

like  manner  as  if  such  offence  had  been  committed  after  such  commence- 
ment or  application. 

Definitions  and  Repeal. 
Definition  of       39.  In  this  Act,  unless  the  context  otherwise  requires, — 
terms.  The  expression  "  Secretary  of  State "  means  one  of  Her  Majesty's 

"Secretary  of        Principal  Secretaries  of  State  : 

"British  s  ^e  expression  "British  possession"  means  any  part  of  Her  Majesty's 
session: ',P°8~         dominions,  exclusive  of  the  United  Kingdom,  the  Channel  Islands. 

and  Isle  of  Man ;  all  territories  and  places  within  Her  Majesty's 
dominions  which  are  under  one  legislature  shall  be  deemed  to  be 
one  British  possession  and  one  part  of  Her  Majesty's  dominions  : 
"Legislu-  The  expression  "legislature,"  where  there  are  local  legislatures  as  well 

ture :"  as  a  central  legislature,  means  the  central  legislature  only : 

44  Governor The  expression  "  governor  "  means  any  person  or  persons  administering 
the  government  of  a  British  possession,  and  includes  the  governor 
and  lieutenant-governor  of  any  part  of  India  : 
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The  expression  "  constable  "  means,  out  of  England,  any  polioeman  or  44  &  45  Vior. 
offioer  having  the  like  powers  and  duties  as  a  constable  in  England :        °-  69- 

The  expression  "magistrate"  means,  except  in  Scotland,  any  justice  jcwj^ 
of  the  peace,  and  in  Scotland  means  a  sheriff  or  sheriff  substitute,  Offenders 
and  in  the  Channel  Islands,  Isle  of  Man,  and  a  British  possession    Act,  1881. 

means  any  person  having  authority  to  issue  a  warrant  for  the  m   

apprehension  of  persons  accused  of  offences  and  to  commit  such  " 0on8tabl6  :>l 
persons  for  trial :  "Magistrate:" 

The  expression  "  offence  punishable  on  indictment  "  means,  as  regards  "Offence pun- 
India,  an  offence  punishable  on  a  charge  or  otherwise :  dictaent""'11 

The  expression  "  oath  "  includes  affirmation  or  declaration  in  the  case  *4Qatn .»  ' 
of  persons  allowed  by  law  to  affirm  or  declare  instead  of  swearing, 
and  the  expression  "  swear  "  and  other  words  relating  to  an  oath 
or  swearing  shall  be  construed  accordingly  : 

The  expression  "deposition"  includes  any  affidavit,  affirmation,  or  "  Deposition 
statement  made  upon  oath  as  above  denned : 

The  expression  "  Superior  Court  "  means  :  Court*"0* 

(1.)  In  England,  Her  Majesty's  Court  of  Appeal  and  High  Court  of 
Justice ;  and 

(2.)  In  Scotland,  the  High  Court  of  Justiciary ;  and 

(3.)  In  Ireland,  Her  Majesty's  Court  of  Appeal  and  Her  Majesty's 

High  Court  of  Justice  at  Dublin  ;  and 
(4.)  In  a  British  possession,  any  court  having  in  that  possession  the 

like  criminal  jurisdiction  to  that  which  is  vested  in  the  High 

Court  of  Justice  in  England,  or  such  court  or  judge  as  may  be 

determined  by  any  Act  or  ordinance  of  that  possession. 

40.  This  Act  shall  come  into  operation  on  the  first  day  of  January  Commence- 
one  thousand  eight  hundred  and  eighty-two,  which  date  is  in  this  Act  ment  °*  Act. 
referred  to  as  the  commencement  of  this  Act. 

41.  The  Act  specified  in  the  schedule  to  this  Act  is  hereby  repealed  as  Repeal  of  Act 
from  the  commencement  of  this  Act :  ^  »©hedule. 

Provided  that  this  repeal  shall  not  affect — 

(a.)  Any  warrant  duly  indorsed  or  issued,  nor  anything  duly  done  or 

suffered  before  the  commencement  of  this  Act ;  nor 
(6.)  Any  obligation  or  liability  incurred  under  an  enactment  hereby 

repealed;  nor 

(c.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any 
offence  committed  against  any  enactment  hereby  repealed ;  nor 

(d.)  Any  legal  proceeding  or  remedy  in  respect  of  any  such  warrant, 
obligation,  liability,  penalty,  forfeiture,  or  punishment  as  afore- 
said ;  and  any  such  warrant  may  be  indorsed  and  executed,  and 
any  such  legal  proceedings  and  remedy  may  be  carried  on,  as  if 
this  Act  had  not  passed. 

SCHEDULE. 

Year  and  Chapter.  Title. 


6  &  7  Vict.  c.  34. 
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ACCESSORY. 

(See  Practice.) 

An  accessory  before  the  fact  must  be  absent 
at  the  commission  of  the  crime,  for  if 
present  he  becomes  a  principal  Reg.  v. 
Brown.  144. 

AGENT. 

Fraudulent  conversion  of  property.  —  The 
prisoner  was  an  agent  employed  to  sell 
goods  on  commission,  and  as  soon  as  he 
received  moneys  from  customers  he  was  to 
remit  them  to  his  employers.  During  the 
employment  the  prosecutor  wrote  to  the 
prisoner,  "We  will  send  H.  B.  and  P. 
their  bills  at  the  end  of  the  month,  and 
the  same  day  that  you  receive  the  money 
from  the  customers  you  must  remit  it  to 
us.  We  will  attend  to  your  order,  as  our 
arrangements  were  to  remit  as  soon  as 
you  received  it,  as  you  said  they  would 
not  pav  much  before  the  20th  of  each 
month.  Held,  that  this  letter  was  not  a 
direction  in  writing  as  to  the  application 
or  disposition  of  moneys  received  by  the 
prisoner  within  24  &  25  Vict,  c.  96,  s.  75. 
Reg.  v.  Brovmlow.  216. 

Trust  money  had  been  invested  on  mort- 
gage. The  mortgage  was  paid  off,  and 
the  money  left  in  the  hands  of  the  family 
solicitor,  who  wrote  to  the  person  bene- 
ficially interested,  11  RTs  money  was  paid 
on  Saturday,  6th  April,  2500/.  and  in- 
terest. .  .  .  Let  me  know  how  vou  would 
like  to  have  the  2500/.  invested,  whether 
in  the  funds  or  on  mortgage.  I  can  get 
you  4  per  cent  on  a  good  security,  but 
not  more.  More  than  4  per  cent,  is  not 
to  be  obtained  upon  such  securities  as 
trustees  would  be  justified  in  investing 
in."  The  answer  was  dated  the  9th  April, 
"  Will  consult  C.  at  once  about  the  money 
and  let  vou  know.  I  do  not  wish  it  placed 
in  the  funds.  I  am  very  glad  it  is  paid 
over,  and  hope  it  will  be  well  secured  this 
time."  At  or  very  near  the  date  of  these 
letters  it  was  clear  that  the  money  had 


been  fraudulently  appropriated  to  his  own 
use  by  the  solicitor.  Held,  that  this  was 
a  fraudulent  conversion  to  his  own  use  of 
property  intrusted  to  the  solicitor  for  safe 
custody  within  sect  76  of  24  &  25  Vict 
c.  95.   Reg.  v.  Fullagar.  870. 

AMENDMENT. 

(See  Practice.) 

On  objection  before  plea  to  the  first  count 
of  the  indictment  that  the  words  "  a 
certain  woman"  were  too  vague,  an 
amendment  was  allowed  by  inserting  the 
words  "to  the  jurors  unknown,"  and 
striking  out  the  word  "certain."  Reg. 
v.  Titky.  502. 

ASSAULT. 

In  an  action  of  assault  it  was  proved  that 
defendant,  who  was  infected  with  venereal 
disease,  had  sexual  connection  with  the 
plaintiff  with  her  consent,  concealing  from 
her  the  fact  that  he  was  diseased.  The 
plaintiff  becoming  in  consequence  diseased, 
Drought  an  action  of  assault  Held,  that 
the  action  could  not  be  sustained.  Hegarty 
v.  Shine.    124 ;  on  appeal,  145. 

Alimony  ordered  by  a  magistrate  on  a  con- 
viction for  an  aggravated  assault  may  be 
appealed  against  to  the  Divorce  Court. 
Qrove  v.  Grove.  200. 

The  appellants  while  in  fresh  pursuit  of  a 
fox  came  to  land  managed  by  respondent 
for  his  father.  The  respondent  warned 
them  off,  and  endeavoured  to  prevent 
their  going  upon  the  land.  The  appel- 
lants thereupon  attempted  to  force  an 
entry,  and  in  so  doing  committed  an 
assault,  for  which  they  were  convicted 
and  fined.  Held,  that  the  conviction  was 
right,  as  foxhunting  was  no  justification 
of  trespass.  Paul  v.  Summerhayes.  202. 

ATTACHMENT. 

Informations  for  conspiracy  having  been 
exhibited  against  persons  for  exciting 
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tenants  not  to  pay  rents,  and  not  to  deal 
with  tenants  who  had  paid  rents,  and 
divers  similar  offences,  a  newspaper  com- 
mented hostilely  on  the  conduct  of  tha 
traversers  and  their  party  in  keeping  up 
the  agitation,  which  formed  the  subject- 
matter  of  the  accusation  against  them. 
On  motion  for  x  f>' attachment  against  the 
proprietors  of  the  newspaper,  it  was  held 
that  an  attachment  should  issue,  but  costs 
were  refused  on  the  ground  of  the  con- 
duct of  the  traversers.  Reg.  v.  Parnell 
and  others.  474. 

BAIL. 

Defendants,  who  were  members  of  an  exten- 
sive organisation,  were  accused  of  a  riot 
arising  out  of  the  agitation  created  by  the 
organisation,  and  bail  was  refused  by  the 
local  magistrates.  Held,  that  the  refusal 
was  right,  considering  (1)  the  serious 
nature  of  the  offence  charged;  (2)  the 
probability  of  the  association  furnishing 
funds  to  indemnify  the  bail.  Reg.  v. 
Butler.  530. 

A  contract  to  indemnify  bail  against  the 
consequences  of  the  non-appearance  of 
an  accused  is  contrary  to  public  policy 
and  illegal.  The  defendant  became  bail 
in  100Z.  for  M.  under  a  charge  of  em- 
bezzlement. M.  paid  100/.  to  the  defen- 
dant to  indemnify  him  for  becoming  bail, 
and  then  absconded.  Held,  that  M.'s 
trustee  in  bankruptcy  was  entitled  to 
recover  that  sum  from  the  defendant. 
Wilson  v.  Strugnell.  624. 

BANKRUPTCY. 
(See  Debtors  Act.) 

A  convicted  felon  may  be  adjudicated  a 
bankrupt  on  an  act  of  bankruptcy  com- 
mitted either  before  or  after  his  convic- 
tion. If  a  debtors  summons  be  served  on 
a  convicted  felon  during  his  imprison- 
ment his  neglect  to  pay,  secure,  or  com- 
pound for,  the  debt  will  be  an  act  of  bank- 
ruptcy.   Ex  parte  Graves.  629. 

A  banker's  clerk  embezzled  money  and 
absconded.  The  banker  did  not  apply 
for  a  warrant  for  his  apprehension  until 
ten  days  after  he  discovered  the  embezzle- 
ment. The  clerk  had  then  escaped,  and 
was  never  prosecuted.  He  was  then  ad- 
judicated a  bankrupt  in  his  absence,  and 
the  trustee  rejected  the  banker's  proof  for 
the  amount  embezzled.   Upon  appeal  the 


chief  judge  in  bankruptcy  ordered 
proof  to  be  admitted  on  the  ground  1 
the  banker  had  used  due  diligence 
endeavouring  to  prosecute  the  bankn 
This  decision  was  affirmed  in  the  C< 
of  Appeal,  James  and  BramwelL  L 
holding  that  though  the  banker  might 
have  been  entitled  to  prove  for  a  debt  arii 
out  of  felony  in  respect  of  which  he 
not  prosecuted  the  felon  (which  qui 
the  obligation  of  prosecuting  the  ft 
was  a  personal  one,  and  did  not  extent 
the  trustee  in  the  banker's  liquidation, 
banker  having  liquidated :  and  Baggal 
L.J.  and  Bacon,  C.J.  holding  that 
rule  which  prevents  an  injured  person  f 
obtaining  civil  redress  for  a  criminal  wr 
if  he  has  failed  in  his  duty  of  bring 
the  felon  to  justice  does  not  apply  w 
the  prosecution  has  become  impose 
by  the  felon's  escape  before  he  « 
have  been  prosecuted  by  the  exercis 
reasonable  diligence.  Ex  parte  BaBr 
Shepherd.  237. 

An  infant  trader  quitted  England, 
whilst  abroad  a  petition  was  filed  n 
which  he  was  adjudged  a  bankrupt 
was  arrested,  brought  to  England, 
dieted  and  convicted  for  having  felonioi 
within  four  calendar  months  before 
presentation  of  the  bankruptcy  petit 
quitted  England,  and  taken  with  him 
and  upwards  which  ought  by  law  to  b 
been  divided  amongst  his  creditors,  i 
intent  to  defraud  (32  &  32  Vict.  c.  6: 
12) :  Held,  that  the  conviction  could 
be  sustained,  as  the  debts  of  the  credi 
who  proved  were  void  by  the  Inn 
Relief  Act,  1874,  none  of  them  being 
necessaries.    Reg.  v.  Wilson.  378. 


BARRISTER. 

A  statement  of  claim  for  damages  set  fc 
that  the  plaintiff,  being  returned  for  t 
on  a  criminal  charge,  entered  into  a  spe 
contract  with  defendant  a  barrister 
defend  him  at  the  trial,  and  attend 
each  day  of  the  trial,  and  the  defend 
was  paid  a  special  fee  larger  than 
ordinary  fee  or  honorarium  paid  to  coin 
for  so  attending,  vet  that  the  defend 
neglected  to  attend  the  trial  after  the  i 
day  of  the  trial  by  reason  whereof 
plaintiff  was  convicted,  and  suite 
damage.  On  demurrer,  it  was  held  t 
the  claim  was  bad,  as  no  valid  conn 
can  be  entered  into  between  barrister  i 
client.  Robertson  v.  McDonagk.  469. 
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BIGAMY. 

-Absence  for  seven  years — Bond  Jule  belief 
of  death. — On  the  trial  of  an  indictment 
for  bigamy  evidence  is  not  admissible  to 
show  that  the  prisoner  honestly  believed 
that  his  first  wife  was  dead,  when  he 
married  a  second  time  within  seven  years 
of  his  last  having  heard  of  or  seen  his 
first  wife.  Semble,  however  reasonable 
such  a  belief  may  be,  it  can  only  be  used 
in  mitigation  of  punishment  after  con- 
viction. Reg.  v.  J.  C.  Bennett.  Bram- 
well,  L.J.  45. 

In  a  case  of  bigamy  a  marriage  contracted 
according  to  the  rites  of  the  Roman  Catholic 
Church  in  a  foreign  state  is  presumed  to 
be  good  without  proof  of  the  law  of  that 
foreign  state  relating  to  marriage.  Reg. 
v.  P.  Griffin.  308. 

In  1864  prisoner  married  E.  In  1868  pri- 
soner was  indicted  and  convicted  for 
marrying  A.,  his  wife  E.  being  then  alive. 
In  1879  prisoner  married  B.,  and  in  1880 
he  married  C.  Prisoner  was  indicted  for 
marrying  C.  in  1880,  his  wife  B.  alleged  to 
be  then  alive,  and  upon  the  trial  the 

Srisoner  proved  by  a  witness  and  the  pro- 
uction  of  the  record  of  the  trial  in  1868 
that  his  wife  E.  was  then  in  1868  alive. 
The  judge  at  the  trial  in  1880  ruled  that 
there  was  no  evidence  that  E.  was  alive 
in  1879  when  the  prisoner  married  B., 
and  that  the  prisoner  was  bound  to  show 
that  E.  was  th"n  alive  to  entitle  him  to  an 
acquittal.  Held,  that  the  question  was 
one  for  the  jury  whether  E.  was  alive  or 
dead  in  1879  at  the  time  of  the  last  mar- 
riage, and  that  the  conflicting  presumptions 
of  the  continuance  of  the  life  of  E.  after 
1868  there  being  no  evidence  to  the 
contrary,  and  of  the  prisoner  being  in- 
nocent and  free  to  contract  the  marriage 
in  1879  were  evidence  for  the  jury  to 
.  consider  in  determining  the  question. 
Reg.  v.  Wiltshire.  641. 

BREACH  OF  THE  PEACE. 

A  tract  distributor  followed  two  Roman 
Catholic  priests  in  a  street  and  handed 

.  them  a  Dill  inviting  them  to  a  dis- 
cussion on  religious  matters,  and  per- 
sisted in  holding  up  the  bill  to  them  after 
he  had  been  informed  that  they  were 
Roman  Catholic  priests :  Held  that  such 
conduct  was  making  use  of  threaten- 
ing, abusive,  or  insulting  language,  or 
behaviour  which  might  provoke  a  breach 


of  the  peace,  and  a  certiorari  was  refused 
to  bring  up  a  conviction  in  such  a  case 
for  the  purpose  of  quashing  it.  Reg.  v. 
King.  434. 

BURIAL  GROUND. 

The  defendant  employe  men  to  excavate 
for  building  purposes  in  the  unconsecrated 
burial  ground  of  a  Nonconformist  place 
of  worship,  which  ground  had  been  disused 
for  some  time,  and  the  jury  found  that  in 
the  course  of  the  excavations  bones  that 
formed  parts  of  human  remains  and  of 
the  same  human  skeleton  were  dug  up, 
but  that  they  were  not  disturbed  in  an 
improper  and  indecent  manner.  Held, 
that  defendant  was  guilty  of  a  mis- 
demeanour at  common  law.  Reg.  v.  Jacob- 
son.  522. 

COINING. 

The  prisoner  was  convicted  of  uttering  two 
false  and  counterfeit  sovereigns  with  guilty 
knowledge.  The  two  sovereigns  were 
originally  genuine,  but  had  been  reduced 
in  weight  by  filing  off  nearly  all  the  origi- 
nal milling.  New  millings  were  then  made 
to  them  fraudulently  so  as  to  make  them 
resemble  genuine  sovereigns.  Held,  that 
the  two  sovereigns  when  passed  in  that 
state  were  false  and  counterfeit  coins 
within  sect.  9  of  24  &  25  Vict.  c.  99  ;  per 
Lord  Coleridge,  C.J.,  Pollock,  B.,  and 
Huddleston,  B.  (Lush  and  Stephens,  J  J. 
dissenting).    Reg  v.  Hermann.  279. 

CONFESSION. 
(See  Evidence.) 

CONSID  ERATION  FOR  ABANDON  ING 
CRIMINAL  PROCEEDINGS. 

In  an  action  on  a  bill  of  exchange  the  defence 
alleged  that  the  bill  sued  upon  had  been 
accepted  by  defendant  in  consideration  of 
the  plaintiff  abandoning  certain  civil  bill 
proceedings  pending  against  S.  for  the  re- 
covery of  a  previous  bill  which  the  plain- 
tiff asserted  had  been  forged  by  S.,  and 
forbearing  to  proceed  criminally  for  the 
alleged  forgery.  Held  (on  demurrer), 
that  the  defence  was  bad  as  no  criminal 
proceedings  had  actually  been  commenced, 
nor  was  there  any  reasonable  or  probable 
cause  for  believing  a  criminal  act  to  have 
been  committed.  Bourke  v.  Mealey.  829. 

A.  having  been  arrested  at  the  instance  of  B. 
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on  a  charge  of  larceny  as  a  bailee  w  as 
brought  before  a  magistrate  and  remanded. 

A.  's  wife  then  induced  B.  co  withdraw 
from  the  prosecution,  she  agreeing  to 
charge  her  separate  estate  with  the  amount 
taken.  The  title  deeds  of  her  property 
were  deposited  in  the  joint  names  of  the 
solicitors  of  the  parties.  The  prosecution 
was  then  abandoned  with  the  consent  of  ' 
the  magistrate.  A.'s  wife  afterwards 
refused  to  perform  her  agreement.  B. 
brought  an  action  to  enforce  the  agree- 
ment to  charge,  and  A.'s  wife  counter- 
claimed  for  a  declaration  that  she  was 
entitled  to  have  the  deeds  delivered  up  to 
her.  Held,  that  the  agreement  was 
illegal,  and  that  A.'s  wife  was  entitled 
to  have  the  deeds  restored  to  her.  Whit- 
more  v.  Farley.  617. 

CONSPIRACY. 

A.  obtained  goods  on  credit  at  R 's  sugges- 
tion, in  order  that  A.  might  sell  them  to 

B.  below  their  value,  B.  aiding  A.  as  a 
referee  and  giving  him  a  character.  The 
evidence  was  such  that  B.  must  have 
known  that  A.  was  getting  the  goods 
without  the  intention  of  paying  for  them. 
Held,  that  B.  was  guilty  of  conspiring  with 
A.  to  defraud.  Reg.  v.  Oman  and  Barber. 
381. 

The  term  "  conspiracy "  is  divisible  into 
three  heads:  (1)  Where  the  end  to  be 
attained  is  in  itself  a  crime ;  (2)  Where 
the  object  is  lawful  but  the  means  to  be 
resorted  to  are  unlawful ;  (Sj  Where  the 
object  is  to  do  an  injury  to  a  tnird  party  or 
a  class,  though  if  the  wrong  were  done  by 
an  individual  it  would  be  a  wrong  and  not 
a  crime.   Reg.  v.  Parnell.  508. 

CONTEMPT  OF  COURT. 

A  solicitor  while  practising  at  a  Petty 
Sessions  Court  persisted  in  interrupting 
the  bench  by  snouting  and  conducting 
himself  in  a  disorderly  manner  and 
was  in  consequence  committed  to  gaol 
for  seven  days.  Held,  that  the  war- 
rant of  committal  need  not  be  headed 
with  the  title  of  the  case  which  was  at 
hearing  when  the  offence  took  place ;  that 
the  offence  need  not  be  stated  in  the  com- 
mittal part  of  the  warrant  provided  it 
appeared  on  the  face  of  the  warrant; 
that  the  warrant  need  not  state  the  date  , 
from  which  the  imprisonment  is  to  com- 
mence, such  period  commencing  from  the  , 
date  of  the  warrant    Semble,  that  the  : 


alleged  offence  should  have  been  sta 

the  offender  before  the  order  for  hn 
mittal  was  made,  and  an  opportunity 
to  him  to  show  cause  against  it.  Be 
Rea.  189. 

A  solicitor  who  had  been  guilty  of  co 
amounting  to  a  contempt  of  cour 
committed  by  magistrates  sitting  at 
sessions  to  gaol  for  a  week.  The  wj 
of  committal  stated  that  he  had 
offered  an  opportunity  of  showing 
why  he  should  not  be  committed  foi 
tempt  of  court,  but  that  instead  of 
so  he  proceeded  to  interrupt  the  pro 
ing8  of  the  court.  Held,  that  on  J 
corpus  affidavits  could  not  be  used  to 
that  this  statement  in  the  warran 
false.    Re  John  Rea.  256. 

CONVEYANCE  OF  PRISONER* 
PRISON  (COST  OF). 

A  police  constable  obtained  from  a  ji 
an  order  upon  the  county  treasurer  i 
27  Geo.  2,  c.  3,  s.  1,  and  11  &  12  Vict 
8.  26,  for  the  expenses  of  conveyina 
prisoners  (one  summarily  convicted 
the  other  committed  for  trial)  froD 
police  court  to  the  prison.  Tne  O 
Treasurer  refused  payment  on  the  gr 
that  these  expenses  were  to  be  det 
by  the  Treasury  under  the  Prison's 
1877.  Held,  that  the  county  was  ] 
for  these  expenses.  Mulling  v.  Tree 
of  the  Cotmty  of  Surrey.  413.  Rev 
on  appeal  584 ;  reversal  affirmed  by . 
L.    (See  post,  voL  XV.) 

CRIMINAL  INTENT. 

(See  Evidence — Malicious  Ixjubt 
Person— Monet  Paid.) 

The  belief,  though  erroneous,  of  prison 
the  existence  of  a  right  to  do  the  act 
plained  of  (setting  fire  to  furze  to 
prove  the  growth  of  the  grass)  exd 
criminality.    Reg.  v.  7Vow.  327. 

The  prisoner  was  charged  with  hi 
thrown  her  child  into  the  water  wit 
tent  to  drown,  &c,  under  a  14  of  24 
Vict,  c  100.  Held,  necessary  to  { 
that  the  prisoner  had  the  will  and  ii 
tion  at  the  time  to  kill  the  child.  ift 
Dart.  148. 

CRIMINAL  LUNATICS. 

In  1862  a  wife,  after  living  with  her  husl 
without  pauper  relief  for  more  than  i 
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years  in  the  appellants1  union,  was  ac- 
quitted  on  the  ground  of  insanity  on  a 
charge  of  attempting  to  murder  her  child. 
Her  husband's  last  legal  settlement  was 
then  elsewhere,  but  he  continued  to  live 
in  the  appellants'  union,  and  in  1877  an 
order  for  her  maintenance  upon  the  autho- 
rity of  Reg.  v.  Stepney  Union  (L.  Hep. 
9  Q.  B.  383)  was  made  upon  the  appel- 
lants. Held  that  the  order  was  rightly 
made,  not  on  the  husband's  last  legal 
settlement  at  the  time  of  her  detention, 
but  upon  the  appellant  union  under  the 
39  &  40  Vict.  c.  61,  s.  34.  Barton  Regis 
Union  v.  Berkshire.  173. 

CRUELTY  TO  ANIMALS. 

Cruelty  to  an  animal  to  be  within  12  &  13 
Vict.  c.  92,  8.  2,  must  cause  substantial 
and  unnecessary  suffering  to  the  animal. 
Without  evidence  of  such  suffering,  to 
keep  parrots  for  a  few  hours  without 
water  is  not  an  act  of  cruelty  within  the 
statute.  Without  evidence  to  that  effect 
young  parrots  are  not  domestic  animals 
within  the  statute.  Swan  v.  Saunders. 
566. 

DEBTORS  ACT,  1869. 

Indictment  —  Aider  by  verdict  —  Obtaining 
credit  by  false  pretences  and  fraudulently 
disposinq  of  goods  within  four  months  be/ore 
lujuidation— 82  83  Vict.  c.  62,  s.  11, 
sub.-ss.  14,  15.— An  indictment  charged 
that  the  defendant,  a  trader,  "did  within 
four  months  next  before  the  liquidation 
by  arrangement  of  his  affairs  obtain 
from  W.  goods  upon  credit  under  the 
false  pretence,  &c,  with  intent  to  defraud." 
And  in  another  couut  in  similar  terms  the 
defendant  was  charged  with  unlawfully 
disposing  of  the  goods  otherwise  than  in  I 
the  ordinary  way  of  his  trade.  Both 
counts  were  framed  under  sect  11,  sub- 
ss.  14, 15,  of  82  &  88  Vict.  c.  62.  Held,  that 
the  counts  were  good  after  verdict  and 
sufficiently  averred  that  the  defendant  was 
a  person  whose  affairs  were  liquidated  by 
arrangement  within  the  meaning  of  sect. 
11.   Reg.  v.  Knight.  81. 

The  32  &  83  Vict.  c.  62,  s.  11,  sub-s.  1,  : 
enacts  that  a  bankrupt  or  liquidating 
debtor  shall  be  guilty  of  misdemeanour,  ' 
44  if  he  does  not  to  the  best  of  his  know- 
ledge and  belief  fully  and  truly  discover  1 
to  the  trustee  of  his  estate  ail  his  pro-  , 
perty,  real  and  personal,"  &c.  Held, 
that  the  disclosure  is  not  restricted  t  > 
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property  in  possession  of  the  bankrupt  at 
the  commencement  of  his  bankruptcy. 
Reg.  v.  Michell.  490. 

DELIRIUM  TREMENS. 

Drunkenness  is  no  excuse,  but  delirium 
tremens  caused  by  drinking,  and  differing 
from  drunkenness,  if  it  produces  such  a 
degree  of  madness  even  for  a  time  as  to 
render  a  person  incapable  of  distinguish- 
ing right  from  wrong,  relieves  him  from 
criminal  responsibility.  Reg.  v.  Davis. 
563. 

EMBEZZLEMENT. 

1  Wild  rabbits — Taking,  killing,  and  removing 
j     — One  continuous  action. — The  prisoner 
j     was  employed  to  look  after  a  wood  in 
which  the  game  and  rabbits  and  right  of 
!      sporting  had  been  granted  to  his  master 
by  the  owner.    He  was  not  at  liberty  to 
kill  rabbits  for  his  own  use ;  but  he  did 
I     take,  kill,  remove,  and   sell  eighteen 
'     rabbits,  in  and  from  the  wood  neverthe- 
less.  The  taking,  killing,  removing,  and 
selling  were  parts  of  one  continuous 
action.   Held  that  the  criminal  offence  (if 
I     any)  was  not  embezzlement  Reg.  v.  Read. 
17. 

1  Jurisdiction — Venue — Receipt  of  money  in  one 
county — Fraudulent  representation  of  non- 
receipt  made  by  letter  received  in  another 
county.— It  was  the  prisoner's  duty  as  a 
country  traveller  to  collect  moneys  and 
remit  them  at  once  to  his  employers.  On 
the  18th  day  of  April  he  received  money 
in  county  X . ;  on  the  19th  and  20th  he 
wrote  to  his  employers  from  Y.,  not  men- 
tioning that  he  nad  received  the  money. 
On  the  21st  he  wrote  to  them  again  from 
Y.,  by  that  letter  intending  them  to 
believe  that  he  had  not  received  the 
money.  The  letters  were  addressed  to 
and  received  by  his  employers  in  county 
M.,  but  posted  in  county  Y.  Held  (Hud- 
dleston,  B.  dissentiente)  that  the  prisoner 
might  be  tried  in  county  M.  for  the  offence 
of  embezzling  the  money.  Reg.  v.  Rogers. 
22. 

EVIDENCE. 
{See  Money  Paid.) 

Reading  the  deposition  of  a  witness  unable  to 
travel. — It  was  proposed  to  read  on  the 
trial  at  the  assizes  the  deposition  of  a 
witness  called  before   the  committing 
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magistrates,  then  absent  by  reason  of 
pregnancy.  Evidence  given  by  a  doctor 
on  the  5th  day  of  February  that  he  had 
last  seen  the  witness  on  the  29th  day  of 
January,  and  that  she  was  then  daily 
expecting  her  confinement,  but  which  had 
not  yet  taken  place,  was  held  to  be  suffi- 
cient to  entitle  the  deposition  to  be  read 
at  the  trial  on  the  5th  day  of  February. 
Reg.  v.  Heesom.    Lush,  J.  40. 

A  witness  who  resided  fifteen  miles  from 
the  place  of  trial  was  in  expectation  of  her 
confinement,  and  on  the  morning  of  the 
trial  was  unable  to  move  about  without 
considerable  difficulty ;  and  was  then  lying 
down  and  had  been  so  for  the  greater  part 
of  the  week,  though  able  to  get  up 
for  a  few  minutes  at  intervals.  She 
thought  her  confinement  might  not  take 
place  until  the  middle  of  the  follow- 
ing week,  but  might  also  occur  at  any 
hour.  No  medical  evidence  was  given. 
The  presiding  judge  having  admitted  her 
deposition  on  the  ground  that  she  was  so 
ill  as  to  be  unable  to  travel  within  the 
meaning  of  11  &  12  Vict.  c.  42,  s.  17,  the 
Court  of  Criminal  Appeal  upheld  the 
decision.    Reg.  v.  Wellmgs.  105. 

Pregnancy  alone  may  be  ground  for  the  | 
admission  of  a  witness's  deposition.  Reg. 
v.  Gooil/eUow.  826. 

Evidence  of  guilty  intent  in  murder. — Upon 
an  indictment  for  murder  by  poison  of  S.  in 
October,  1877,  evidence  is  admissible  of  the 

Erevious  and  subsequent  deaths  of  J.  and 
i.,  under  like  circumstances  and  from 
similar  symptoms,  to  show  that  the  poison- 
ing was  not  accidental.  And  when  it  is 
proved  that  a  motive  for  the  death  of  S. 
might  exist  by  the  fact  of  the  prisoner 
having  insured  the  life  of  S.  in  a  benefit 
and  insurance  society,  evidence  may  also 
be  given  upon  the  same  indictment  that 
there  might  be  an  equal  motive  for  the 
deaths  of  J.  and  L.  by  showing  that  they 
also  were  each  of  them  insured  by  the 
prisoner  in  the  same  or  kindred  societies. 
Reg.  v.  Heesom.   Lush,  J.  40. 

Declaration  by  deceased. — On  a  trial  for 
murder,  the  death  having  been  caused 
by  cutting  the  throat,  all  the  vessels 
and  arteries  having  been  severed,  and 
death  therefore  certain  to  ensue,  and  i 
in  fact  ensuing  almost  immediately  after-  ( 
wards,  a  declaration  having  been  made  by 
deceased  in  writing  about  five  minutes 
before  death,  it  was  held  by  Denman,  J. 


after  consulting  Cockburn,  C.J. 
the  declaration  was  admissible,  i 
Morgan.  337. 

On  an  indictment  for  murder  it  was  \ 
that  the  deceased,  with  her  thro 
through,  came  suddenly  out  of  a 
in  which  she  left  the  prisoner,  wl 
had  his  throat  cut  and  was  spee 
and  that  she  said  something  immec 
after  coming  out  of  the  room.  i 
few  minutes  before  she  died.  Ilel 
her  statement  was  not  admissible 
as  a  dying  declaration  or  as  pi 
the  res  gestae.    Reg.  v.  Bedingjield. 

A  declaration  made  under  a  belief  < 
pending  death  was  held  admissit 
evidence,  even  though  the  declaran 
later  period  of  the  day,  took  a 
cheerful  view  of  her  position,  and  to 
that  she  should  recover.  Reg.  v. 
bard,  565. 

Police  repoi-t. — A  report  of  the  French 
to  the  Criminal  Investigation  Depmr 
in  London  stigmatising  the  prosecute 
his  associates  as  swindlers  and 
sharpers,  a  copy  of  which  was  read  t 
defendant  to  a  friend  of  the  prosec 
before  the  libel  was  published,  a 
materials  upon  which  the  libel 
founded.  Held  admissible,  not  as 
of  the  facts  stated,  but  under  the  p 
issue.    Reg.  v.  Labouchere.  419. 

Letters  of  prisoner's  solicitor.  —  A 
written  by  a  solicitor  for  a  client  m 
a  claim  for  a  lost  parcel  alleged  to  co 
valuable  articles  is  not  inadmissible  c 
ground  of  privilege  in  a  criminal  case 
order  to  make  a  client  criminally  respoi 
for  a  letter  written  by  his  solicitor  it 
be  shown  that  the  letter  was  writt 
pursuance  of  the  instructions  of  the  c 
A  letter  written  by  a  solicitor  in  c 
quence  of  an  interview  with  his  elk 
not  equivalent  to  a  letter  written  fc 
instructions  of  his  client  and  is  not  » 
sible  in  a  criminal  case  against  the  c 
Reg.  v.  Downer.  486. 

Cross-examination  and  rebutting  evidence. 
a  trial  for  murder  a  witness  who  i 
that  he  identified  the  prisoner  as  o 
the  persons  who  committed  the  m 
was  cross-examined  as  to  a  con  vera 
which  he  had  shortly  after  the  commi 
of  the  crime,  and  the  witness  denied 
he  then  said  that  the  prisoner  was  no 
guilty  party.   The  prisoner,  for  hi* 
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fence,  called  A.  and  B.,  who  were  present 
at  the  alleged  conversation,  to  contradict 
the  witness.  The  Crown  was  thereupon 
allowed  to  call  C.  and  D.  to  corroborate 
the  witness  and  contradict  A.  and  B.  A 
witness,  who  identified  the  prisoner,  had 
a  conversation  with  E.,  a  police-constable, 
shortly  after  the  commission  of  the  crime. 
E.  was  examined  on  behalf  of  the  pri- 
soner, and  said  that  the  witness  had  stated 
to  him  that  he  could  not  recognise  any  of 
the  murderers  as  they  were  masked.  On 
cross-examination  £.  said  he  had  made  a 
report  to  his  superior  officers.  The 
Crown  was  not  allowed  to  call  E.'s 
superior  officers  to  contradict  him  as  to 
the  fact  of  his  having  made  such  a  report 
to  them.    Reg.  v.  Whelan.  595. 

^Admissibility  of  confession. — Previously  to 
being  given  in  charge  the  prisoner  was 
taken  into  a  room  where  the  prosecutor 
and  an  inspector  of  police  were.  The 
prosecutor  then  said  to  the  prisoner  : 
•*  He  (meaning  the  police-inspector)  tells 
me  you  are  making  house-breaking  im- 
plements ;  if  that  is  so  you  had  better  tell 
the  truth,  it  may  be  better  for  you."  The 
prisoner  then  made  admissions  which 
contributed  materially  to  his  conviction 
for  larceny.  Held,  that  these  admissions 
were  inadmissible  in  evidence  after  the 
inducement  held  out,  "  it  may  be  better 
for  you."  Reg.  v.  Fennell.  607. 

The  prisoner,  while  in  the  custody  of  a 
policeman  on  a  charge  of  arson,  said  to 
her  mistress,  "  If  you  forgive  me,  I  will 
tell  you  the  truth."  Her  mistress  answered, 
*.* Ann,  did  you  do  it?"  The  prisoner 
thereupon  made  a  statement.  Held,  that 
the  statement  thus  made  was  inadmissible 
against  the  prisoner.   Reg.  v.  Mansfield. 

EXTRADITION. 

Under  the  Extradition  Treaty  of  1843  with 
-Great  Britain,  a  person  surrendered  to 
the  United  States,  by  virtue  of  its  provi- 
sions, cannot  be  tried  upon  a  charge 
different  from  that  for  which  he  was 
extradited,  and  for  which  his  surrender 
*could  not  have  been  demanded.  Com- 
monwealth v.  Hams.  135. 

Under  a  warrant  issued  on  the  12th  day  of 
November,  by  the  Chief  Magistrate  at 
Sow-street,  for  apprehension  of  T.,  a 
French  subject,  charging  him  with  41  the 
commission  of .  crimes  against  bankruptcy 


within  the  iurisdiction-of  the  Swiss  Con- 
federation.    T.  was  taken  in  London  on 
the  18th  of  November  and  remanded  by 
the  magistrate  to  the  25th,  and  then  to 
the  29th  of  November  for  further  inquiry. 
On  the  26th  of  Nov.  a  rule  nm  was 
obtained  on  the  ground  that  the  warrant 
did  not  set  forth  the  nature  of  the 
offence,   and  otherwise  was  not  good. 
On  the  26th  of  November  a  fresh  war- 
rant, charging  the  offence  more  speci- 
fically, was  issued  and  lodged  with  the 
gaoler,  but  was  not  known  to  or  seen  by 
prisoners  counsel  until  the  rule  came  on 
for  argument.   Held,  by  Kelly,  C.B.  and 
Huddleston,  B.  discharging  the  rule,  that 
the  description  of  the  offence  charged  in  the 
warrant  of  the  12th  of  November,  being  in 
the  words  of  the  Extradition  Acts,  1870 
and  1873,  was  sufficiently  specific  and  the 
warrant  good.   Per  Kelly,  C.B. :  If  the 
case  had  depended  on  the  warrant  of  the 
26th  of  November  it  would  have  been  a 
violation  of  the  first  principles  of  the  law  to 
decide  it  until  the  prisoner's  counsel  had 
first  seen  the  warrant,  and  had  had  an  op- 
portunity of  preparing  to  argue  upon  it. 
Per  Huddleston,  B.,  contra:  In  practice 
and  on  authority,  a  second  warrant  might 
be  lodged  and  substituted  for  the  original 
warrant,  and  the  whole  case,  and  the 
validity  of  the  second  warrant  argued 
whether  the  second  warrant  was  issued 
before  or  after  the  rule  nisi  was  obtained. 
Prisoner's  counsel  cannot  claim  a  right  to 
see  the  warrant.  Re  Terraz.  153. 

FALSE  IMPRISONMENT. 

Computation  of  term  of  imprisonment. — The 
plaintiff,  who  had  been  sentenced,  on  the 
81st  day  of  October,  to  two  different 
terms  of  imprisonment  on  two  convictions, 
the  first  for  one  calendar  month,  the 
second,  for  fourteen  davs,  to  commence 
at  the  expiration  of  the  imprisonment 
previously  adjudged,  sued  the  governor 
of  the  prison  for  false  imprisonment. 
The  plaintiff  was  received  into  the  defen- 
dant's custody  on  the  31st  day  of  October 
and  released  on  the  14th  day  of  December 
at  9  a.m.  Held,  that  the  facts  disclosed 
no  cause  of  action,  the  term  of  imprison- 
ment not  strictly  expiring  until  midnight 
on  the  14th  December.  "  One  calendar 
month,"  in  a  sentence  of  imprisonment, 
means  a  period  expiring  on  that  day  in  the 
succeeding  month  which  .  corresponds 
numerically  with  the  day  on  which  the 
sentence  is  pronounced.  Nigotti  v.  Col- 
ville.  263-805. 
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FALSE  PRETENCES. 

Indictment — Aider  by  verdict. — K.  was  in- 
dicted "for  that  he  did  falsely  pre  ten-.  1 
that  he  the  said  K.  was  one  G.  who  had 
moneys  deposited  in  the  C.  Savings  Bank, 
and  who  had  a  book  of  the  said  bank, 
with  a  statement  of  his  account  in  it, 
which  book  he  the  said  E.  presented  to 
the  cashier  of  the  bank  at  the  time  he 
represented  himself  to  be  the  said  6.,  by 
means  of  which  said  false  pretence  the 
said  K.  obtained  moneys,  &c. ;  whereas  E. 
was  not  the  person  so  named  in  the  said 
savings  bank  book,  nor  had  he  any  autho- 
rity then  or  at  any  other  time  from  the 
said  G.  to  present  the  said  book  at  the 
savings  bant  for  the  purpose  of  drawing 
out  money,  neither  had  he  the  said  E.any 
authority  from  G.  to  draw  money  from 
the  said  bank.1'  The  indictment  was 
ouashed  for  not  sufficiently  negativing 
the  introductory  averments.  Reg.  v. 
Ktlkhcr.   It.  Cr.  Cas.  Kes.  48. 

Continuing  false  pretence.— By  a  false  wage 
sheet  the  prisoner  obtained  from  his 
master  a  cheque  for  the  amount  stated  in 
the  sheet  to  pay  the  mens1  wages.  The 
cheque  was  informally  drawn  and  pay- 
ment refused  by  the  bank.  The  prisoner 
returned  it  to  his  master,  and  the  master 
tore  it  up  and  gave  him  another,  which 
the  prisoner  cashed,  and  appropriated  the 
difference  between  what  was  really  due 
for  wages,  and  what  was  falsely  stated  to 
be  due  in  the  wage  sheet.  Held,  that  the 
false  pretence  was  a  continuing  one,  and 
that  the  second  cheque  was  obtained 
thereby  equally  with  the  first,  and  that 
the  prisoner  was  guilty  of  obtaining  the 
difference  by  false  pretences.  Reg.  v. 
Greathead.  108. 

Indictment — Evidence. — The    prisoner  was 
convicted  of  obtaining  a  sewing-machine 
by   false    pretences.    The  indictment 
alleged  that  the  prisoner  did  falsely  pre- 
tend that  a  paper,  partly  in  print  and 
partly  in  writing,  produced  by  the  pri- 
soner to  the  prosecutor,  and  purporting  to  1 
be  a  bank-note,  for  the  payment  to  the 
bearer  of  6/.,  was  then  a  good  genuine 
available  order  for  the  payment  of  6/., 
and  was  then  of  the  value  of  5/.  ;  by  , 
means  of  which  false  pretence  the  pri-  I 
soner  did  unlawfully  attempt  to  obtain  a  : 
sewing-machine.   The  evidence  was  that  '< 
the  prisoner  bargained  for  the  purchase  of  ' 
the  sewing-machine  for  35*.,  and  said  that 
a  friend  had  told  her  to  get  one,  and  had 


sent  her  the  money  to  pay  for  it,  ai 
the  same  time  gave  a  worthless  bank- 
for  oL  of  a  bank  which  had  stopped 
ment  many  years  before.  The  prii 
knew  that  the  bank  had  stopped  pay 
and  that  the  note  was  of  no  value.  I 
that  the  indictment  was  sufficient, 
that  the  evidence  supported  the  convic 
Reg.  v.  Jarman .  111. 

An  indictment  charged  G.  with  ha 
obtained  80/.  from  W.  on  the  falw 
tence  that  G.  wanted  the  loan  of  3( 
enable  him  to  take  a  public-house  a 
by  means,  &c  G.  dia  then,  Sec,  ol 
the  said  sum  from  W.  with  inteo 
defraud.  Whereas  G.  was  not  then  jj 
to  take  a  public-house  at  M.,  and  wh< 
G.  did  not  want  a  loan  of  SO/,  to  ei 
him  to  take  the  said  house.  Held, 
the  indictment  was  not  supported 
evidence  which  amounted  to  this, 
" 1  am  going  to  take  a  public-nous 
you  will  let  me  have  30/.  I  will  do  m 
shall  be  able  to  return  the  SOL  wh 
carry  on  business  at  M."  Reg.  v.  IV 
man.  179. 


Purchase  bond  fide  of  property  obtain* 
fake  pretence*. — The  plaintiff  bond  Jk 
open  market,  bought  sheep  at  a  hit  \ 
from  a  person  who  had  recently  purcfa 
them  of  defendant  by  means  of  a  fictzt 
cheque.  The  defendant  prosecuted 
person  for  obtaining  the  sheep  by  : 
retences,  and  he  was  convicted, 
efendant  then,  with  the  aid  of  a  po 
man,  removed  the  sheep  from  the  pi 
tiffs  to  his  own  farm.  Held,  that 
property  in  the  sheep  passed  to  the  pi 
tiff,  and  that  the  plaintiff  was  entitle 
recover  them  from  the  defendant,  the 
vision  for  restitution,  under  24  &  25 1 
c  96,  s.  100,  not  applying.  Moyt 
Neurington.  182. 

Remoteness  of  the  false  pretence. — The 
soner  was  charged  with  obtaining  a  j 
in  a  swimming  race  by  false  pretez 
He  obtained  his  competitors  ticket 
the  race  by  representing  himself  to  1 
member  of  a  club,  and  by  a  letter  ] 
porting  to  be  written  by  the  secretai 
the  club.  On  these  representati 
which  were  false,  he  was  allowed  twi 
seconds  start  in  the  race  and  won 
prize.  Held,  that  the  false  pretences  i 
too  remote  and  that  the  indictment  cc 
not  be  sustained.   Reg  v.  Lamer.  4£ 
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FORGERY. 

Cheque — No  onsets  —False  jtretencts. — In  pay- 
ment for  goods  the  prisoner  filled  up  a 
banker's  cheque  and  gave  to  the  seller. 
The  prisoner's  name  was  R.  M.,  but  he 
signed  the  cheque  as  W.  M.  The  seller 
took  the  cheque  as  that  of  the  prisoner 
without  noticing  the  alteration  in  the 
Christian  name.  Upon  presentation  at 
the  bank,  where  the  prisoner  had  no 
assets,  the  cheque  was  dishonoured  on  the 
ground  that  the  signature  was  not  that  of 
any  customer  of  the  bank.  The  prisoner 
having  been  convicted  on  an  indictment 
for  forgery,  the  court  quashed  the  con- 
viction, as  this  was  not  a  forgery  but  one 
of  false  pretences.  Reg.  v.  Robert  Martin. 
375. 

Inchoate  instruments.  —  The  prosecutor 
wrote  the  body  of  a  bill  of  exchange,  but 
without  signing  the  drawer's  name,  and 
sent  it  to  the  prisoner,  who  was  to  accept 
it,  and  procure  an  indorsement  by  a 
solvent  person,  and  return  it  to  the 
prosecutor.  The  prisoner  accepted  it, 
and  forged  the  indorsement  of  another 
person's  name,  and  returned  it.  Held, 
that  the  prisoner  could  not  be  convicted 
of  forging  and  uttering,  as  the  document 
was  only  an  inchoate  instrument  of  no 
ralue  when  the  prisoner  forged  the  in- 
dorsement.   Reg.  v.  Harper.  574. 

FRAUD. 

(See  False  Pretences.) 

Purchase  not  in  market  overt.—  A  purchaser 
who  has  not  bought  in  market  overt  takes 
the  chattel  subject  to  any  infirmity  of 
title  in  the  vendor,  although  he  purchases 
bond  fide  without  notice.  A  person 
namea  Blenkam  wrote  to  the  respon- 
dents and  ordered  goods,  intentionally 
signing  his  name  so  as  to  be  mistaken  for 
another  person  named  Blenkiron,  and  the 
respondents,  believing  they  were  dealing 
with  Blenkiron,  forwarded  the  goods  to 
Blenkam,  who  had  no  means  of  paying 
for  the  goods.  The  appellants  afterwards 

Snrchased  the  goods  bond  fide  from 
llenkarn.  Held,  that  the  property  in  the 
goods  had  never  passed  from  the  respon- 
dents, and  that  they  were  entitled  to 
recover  the  value  of  them  from  the  appel- 
lants.   Cundy  v.  Lindsay.  98. 

GAME. 

Trespass   in  pursuit  of  game.— A  person 


trespassing  on  the  lands  of  another, 
having  witn  him  greyhounds  and  beating 
bushes,  where  hares  were  wont  to  frequent 
should  not,  on  evidence  of  those  facti 
alone,  be  convicted  under  the  27  &  28 
Vict.  c.  67,  of  trespass  in  pursuit  of 
game.  Countess  of  Kingston  v.  O'Neill. 
466. 

GRIEVOUS  BODILY  HARM. 

Unlawful  wounding — Upon  an  indictment 
for  feloniously  shooting  with  intent  to  do 
grievous  bodily  harm,  and  doing  grievous 
bodily  harm,  it  is  not  competent  for  the 
jury  to  convict  of  unlawfully  wounding. 
Reg.  v.  Miller  and  others.  356. 

HIGHWAY. 
(See  Practice.) 

INDICTMENT. 
(See  Evidence— Pleading — Practice.) 

INSANITY. 

(See  Delirium  Tremens.) 

Removal  of  untried  prisoner  to  England  on 
the  ground  of  insanity. — M.,  a  European, 
having  caused  the  death  of  a  person  in 
India,  was  visited  in  his  bungalow  by  the 
district  magistrate,  who  went  there  with 
witnesses  intending  to  investigate  the 
charge.  In  consequence  of  M.'s  state 
of  mind,  and  the  report  of  two  medical 
men,  the  magistrate  stayed  the  pro- 
ceedings under  the  Indian  Criminal 
Code,  1872,  and  M.  was  removed  to 
Madras  under  an  order  of  the  Madras 
Government  The  High  Court  of  Madras, 
on  an  application  for  the  release  of  M., 
determined  that  M.  was  lawfully  in 
custody,  and  the  Madras  Government 
thereupon,  under  14  &  15  Vict.  o.  81,  s.  1, 
ordered  M.'s  removal  to  England,  and  on 
his  arrival  there  the  Home  Secretary 
directed  him  to  be  confined  in  B.  Criminal 
Lunatic  Asylum,  and  subsequently  re- 
moved him  to  a  private  lunatic  asylum 
kept  by  S.  to  be  detained  there  at  the 
Queen's  pleasure.  Held,  that  M.'s  deten- 
tion in  S.'s  asylum  was  lawful.  Re 
Maltby.  609. 

JURY. 

Challenges. — On  a  criminal  information  for 
conspiracy,  where  the  trial  takes  place 
before  a  special  jury,  struck  under  the 
old  system,  the  traverser  is  entitled  to  six 


Ixxii 


INDEX. 


challenges  from  the  reduced  panel.  Reg.  i 
v.  Parnell.  505. 

i 

LARCENY. 

Evidence  of  previous  larcenies  within  six  months  I 
— Sulfject  of  another  indictment — 33  j'  34  I 
Vict.  c.  112,  s.  19.— Upon  the  trial  of  an 
indictment  for  larceny  and  receiving  cer- 
tain stolen  goods,  evidence  may  be  given 
under  34  &  35  Vict  c.  112,  s.  19,  that 
there  was  found  in  the  possession  of  the 
prisoner  other  property  stolen  within  the 
preceding  period  of  six  months,  although 
such  other  property  is  the  subject  of 
another  indictment  against  him  to  be  sub- 
sequently tried  at  the  same  assizes.  Reg. 
v.  Jones  and  Ilayes.    Lopes,  J.  3. 

Asportavit. — The  prisoner  was  employed  to 
trap  wild  rabbits,  and  it  was  his  duty  to 
take  them,  when  trapped,  to  the  head- 
keeper.  Contrary  to  his  duty,  he  trapped 
rabbits  from  time  to  time  and  took  them 
to  another  part  of  the  land  and  placed 
them  in  a  bag  with  the  intention  of 
appropriating  them  to  his  own  use,  which 
another  keeper  observing  went  and  took 
some  of  the  rabbits  out  of  the  bag  during 
the  prisoner's  absence,  and  nicked  them 
and  put  them  into  the  bag  again.  His 
reason  for  nicking  them  was  that  he 
might  know  them  again.  The  prisoner 
afterwards  took  away  the  bag  and  the 
rabbits.  Held,  that  the  act  of  the  keeper 
in  nicking  the  rabbits  was  no  reduction  of 
them  into  the  possession  of  the  master  so 
*  as  to  make  the  prisoner  guilty  of  stealing 
them.    Hey.  v.  Pttch.  116. 

Evidence  of  possession. — A  bag  was  left  by 
the  owner  on  a  Saturday  night  near  to  a 
place  where  the  prisoner  and  two  other 
persons  were  at  tne  time.  The  prisoner 
passed  by  the  place  on  his  way  home,  and 
shortly  afterwards  one  of  the  two  other 
persons  followed  in  the  same  direction. 
That  person  and  the  prosecutor  then  met 
the  prisoner  coming  back  to  his  home 
from  the  opposite  direction,  and  being 
questioned  he  denied  all  knowledge  of  the 
bag,  and  said  he  had  been  in  the  neigh- 
bouring wood  for  firewood.  The  wood, 
the  prisoner  8  cottage,  and  some  disused 
farm  buildings  near  it  were  then  searched 
w  ithout  success.  On  the  Monday  morning 
the  bag  was  found  in  the  hayloft  in  one  of 
the  disused  farm  buildings  near  to  the 
highway.  There  was  no  door  to  it,  and 
passers-by  had  easy  access  to  it.  The 
prisoner  was  then  taken  into  custody  for 
stealing  the  bag,  and  said  to  the  constable, 


after  previously  denying  that  he  had  ti 
the  bag,  "  I  suppose  I  shall  get  a  n* 
for  this,"  and  made  use  of  some  o 
words  of  no  more  definite  meaning, 
chairman  left  all  the  facte  to  the  jur 
evidence  from  which  they  might  infer 
the  prisoner  had  had  possession  of 
bag,  and  directed  them,  if  they  found 
to  treat  the  case  as  one  of  recent  pos 
si  on.  Held,  that  this  direction  was  «r 
and  that  the  chairman  ought  to  I 
directed  an  acquittal.  Key.  v.  7"A- 
Hughes.  223. 

LARCENY  BY  ADULTERER. 

The  prisoner,  who  was  previously  on  fam 
terms  with  the  prosecutor's  wife,  hi* 
cart  and  told  the  owner  to  send  it  to 
prosecutor's  house  to  convey  furnitun 
the  woman  whom  he  would  find  ther 
another  address,  which  he  gave  to 
carter,  and  where  the  wife  had  enp 
rooms  without  her  husband's  knowk 
The  cart  was  sent  as  directed  and  rami 
loaded,  the  wife  being  present  and 
husband  absent,  and  the  prisoner  not  b 
at  the  loading.  The  wife  accompa 
the  cart  to  the  lodgings.  Hie  pna 
did  not  appear  at  the  lodgings  until 
next  night,  which  he  passed  with 
there,  and  then  lived  there  in  adnl 
with  the  wife  for  some  days,  using 
furniture.  The  jury  having  convicted 
prisoner  of  stealing  the  furniture,  the  < 
viction  was  affirmed  on  case  reser 
Reg.  v.  Flatman.  396. 

LARCENY  BY  BAILEE. 

The  prosecutor  advanced  money  to  the 
soner,  a  solicitor's  clerk,  upon  depos 
a  deed  conveying  the  equity  of  rede 
tion  to  the  prisoner  in  a  house  of  his  c 
and  subsequently  obtained  a  legal  m 
gage  from  him  as  security  for  the  s 
advanced.  The  prisoner  then  obtai 
from  the  prosecutor  the  deed  conre; 
the  equity  of  redemption  on  the  re 
sentation  that  he  had  found  a  person 
would  take  a  transfer  of  the  niortg 
rlhe  prisoner  then  obtained  140/.  f 
another  person  on  the  deposit  of  the  f 
with  him,  without  notice  of  the  pr 
cutor's  mortgage,  and  appropriated 
money  to  his  own  use.  The  judge  at 
trial  directed  the  jury  that  the  prist 
was  a  bailee  of  the  deed,  and  the 
found  that  he  had  fraudulently  conre 
it  to  his  own  use.  Held,  that  the  pri* 
was  properly  convicted  of  larceny  i 
bailee,   Reg.  v.  Tonkinson.  608. 
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LIBEL  AND  SLANDER. 

Privilege — Honest  belief  in  truth  of  defamatory 
statement — Immateriality  of  reasonableness 
of  belief. — Defamatory  statements  pub- 
lished on  a  privileged  occasion  in  the 
honest  belief  that  they  are  true  are  pri- 
vileged, whether  such  belief  is  reasonable 
or  not.  In  an  action  of  libel  and  slander, 
the  judge  ruled  that  the  occasions  of  pub- 
lication were  privileged,  and  left  it  to  the 
jury  whether  the  defendant  honestly  and 
reasonably  believed  his  statements  to  be 
true.  The  jury  found  for  the  plaintiff. 
Held,  by  the  Court  of  Appeal  (reversing 
the  judgment  of  the  Queen's  Bench 
Division),  that  this  was  a  misdirection, 
and  that  there  must  be  a  new  trial, 
because  it  had  not  been  explained  to  the 
jury  that  the  burden  of  proof  was  on  the 
plaintiff,  and  because  the  reasonableness 
of  the  defendant's  belief  was  immaterial. 
Clark  v.  Molyneux.  10. 

Calling  a  man  a  convicted  felon — Justifica- 
tion.—  It  is  no  justification  for  a  libel 
*  which  calls  an  editor  "  a  felon  editor  "  to 
show  that  he  had  been  convicted  of  felony 
and  sentenced  to  imprisonment  on  a 
certain  charge.  His  actual  guilt,  in  fact, 
must  be  shown,  and  also,  since  9  Geo.  4, 
c.  82  (per  Brett  and  Cotton,  L.JJ.),  that 
he  has  not  undergone  the  punishment 
awarded  him.  The  same  holds  of  a  libel 
that  calls  a  man  "  a  convicted  felon,"  if 
the  jury  should  find  that  the  libel  meant 
anything  more  than  merely  that  he  had 
been  convicted  on  a  charge  of  felony  at 
some  past  time.  Per  Brett  and  Cotton, 
L.JJ. :  The  9  Geo.  4,  c.  32,  was  passed, 
among  other  reasons,  in  order  to  restore 
convicts  affected  by  it,  after  they  had 
suffered  the  punishment  awarded  them, 
to  their  full  civil  rights.  Leyman  v. 
Latimer.  51. 

Privilege — Report  of judicial  proceedings. — An 
ex  parte  application  was  made  to  a  police 
magistrate  in  open  court  by  certain  persons 
who  had  been  employed  by  the  plaintiff 
upon  a  railway  for  a  summons  against  the 
plaintiff  under  the  Master  and  Servants' 
Act,  1867  (SO  &  81  Vict.  c.  141)  on  the 
allegation  that  he  had  not  paid  them  their 
wages,  though  he  had  received  funds  to 
enable  him  to  do  so.  The  magistrate 
refused  to  grant  their  application,  on  the 
ground  that  the  facts  as  stated  by  them 
did  not  bring  the  case  within  the  jurisdic- 
tion to  do  so  and  afforded  no  ground  for 
criminal  proceedings.    The  defendants, 


newspaper  proprietors,  published  a  fair 
report  of  the  proceedings  before  the 
magistrate,  but  it  contained  matter  defa- 
matory of  the  plaintiff.  Held,  that  the 
defendants  were  protected  by  the  privilege 
which  attaches  to  all  fair  and  impartial 
reports  of  judicial  proceedings,  and  that 
such  privilege  was  not  taken  away  either 
by  the  fact  that  the  magistrate  decided 
that  he  had  no  jurisdiction,  or  that  the 
application  was  made  ex  parte*  Usill  v. 
Hales  and  others.  61. 

Liability  of  newspgper  proprietor. — Upon  a 
criminal  information  for  libel  it  was  proved 
that  the  three  defendants,  proprietors  of 
the  newspaper  in  which  the  libel  appeared, 
took  an  active  part  in  the  management  of 
the  paper,  but  had  given  a  general  autho- 
rity to  a  competent  editor  to  publish 
whatever  he  thought  proper  in  the  literary 
part  of  it,  which  contained  the  libel  At 
the  time  of  the  publication  of  the  libel 
one  of  the  defendants  was  absent  from 
home  on  account  of  illness,  and  that 
neither  of  them  had  given  any  authority 
for,  or  consent  to,  or  had  any  knowledge 
of,  the  publication  of  the  libel.  The  jury 
found  that  the  defendants  had  not  brought 
themselves  within  the  protection  of  6  &  7 
Vict.  c.  96,  s.  7,  and  convicted  them  all. 
Held  by  Cockbura,  C,J.,  and  Lush,  J. 
(Mellor,  J.,  dissentiente),  that  the  direc- 
tion at  the  trial  was  defective  in  not  ex- 
plaining that  a  general  authority  to  an 
editor  to  conduct  the  business  of  a  news- 
paper, in  the  absence  of  any  thing  to  give 
it  a  different  character,  must  be  taken  to 
mean  an  authority  to  conduct  it  according 
to  law  ;  and  that  the  verdict— at  least  as 
to  the  absent  defendant— being  inconsis- 
tent with  that  principle  there  must  be  a 
new  triaL    Reg.  v.  Holbrook.  185. 

Discovery. — In  a  civil  action  for  libel,  when 
a  criminal  prosecution  is  pending,  the 
plaintiff  has  a  right  under  6  &  7  Will.  4, 
c.  76,  s.  19,  and  40  &  41  Vict.  c.  57,  s.  27, 
sub-sect.  7,  to  obtain  discovery  from  the 
proprietor  of  a  newspaper  to  be  enforced 
by  interrogatories.  Lefroy  v.  Burnside. 
260. 

Privileged  communication. — Where  a  defen- 
dant wrote  to  the  plaintiff's  solicitor  in  an 
action  of  slander  in  reply  to  a  demand  for 
an  apology  contained  in  a  letter  from  the 
plaintiff's  solicitor,  and  informed  the 
plaintiff's  solicitor  of  the  alleged  dis- 
honourable conduct  of  the  plaintiff  which 
caused  the  defendant  to  speak  the  words, 
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and  warned  the  solicitor  to  look  after  his 
costs,  as  a  person  guilty  of  such  dishonour- 
able conduct  as  the  plaintiff  had  been  to 
the  defendant  could  not  be  trusted :  Held, 
that  the  communication  was  privileged, 
and  that  the  warning  was  a  deduction 
from  the  subject  matter  of  the  privileged 
communication,  and  that  it  was  for  the 
jury,  and  not  the  court,  to  say  whether 
this  deduction  was  an  excess  of  privilege. 
Jacob  v.  Lawrence.  321. 

•tstificoUon. — Upon  the  hearing  of  a  criminal 
information  for  libel  under  sect.  5  of  6  &  7 
Vict.  c.  96,  a  magistrate  upon  the  pre- 
liminary inquiry  has  no  jurisdiction  to 
hear  evidence  relating  to  the  truth  of  the 
libel,  or  to  any  other  justification.  If 
publication  of  the  libel  is  proved  he  is 
bound  to  convict.  A.  was  summoned 
before  a  magistrate  for  having  unlawfully 
and  maliciously  published  a  defamatory 
libel  of,  and  concerning  B.,  and  A.  pro- 
posed to  prove  the  truth  of  all  the  aver- 
ments contained  in  the  libel.  Held,  that 
the  magistrate  had  no  jurisdiction  to 
determine  whether  the  libel  was  true  or 
not.   Reg.  v.  Carden.  859. 

On  the  trial  of  an  indictment  for  a  libel,  the 
libel  being  that  the  prosecutor  was  one  of 
a  gang  of  card  sharpers — innuendo  that  he 
cheated  at  cards — and  the  plea  stating 
specific  instances  of  card  sharping,  or 
cheating  at  cards,  and  also  that  lie  con- 
federated with  others  for  the  purpose  of 
playing  and  cheating  at  cards,  and  did  so 
play  and  cheat  at  various  places :  Held, 
sufficient  to  prove  the  plea  in  substance, 
and  that  it  was  so  proved,  the  jury  finding 
that  in  two  instances  the  plaintiff  did  cheat 
at  cards,  and  that  he  did  confederate  with 
the  other  persons  for  the  purpose  of  play- 
ing as  alleged,  and  that  it  was  not  neces- 
sary to  prove  other  instances  alleged.  Reg. 
v.  Labouchere.  419. 

LUNATIC. 

llltrcatment  of  lunatic. — The  two  prisoners, 
brothers  of  a  lunatic,  took  a  house,  and 
their  mother  and  a  lunatic  sister  lived  with 
them.  They  supported  the  household, 
but  received  no  payment  for  or  on  account 
of  any  special  charge  of  their  lunatic 
sister.  Ihe  ill-treatment  of  her  was 
proved.  Held,  that  the  two  prisoners  were 
persons  having  the  care  or  charge,  or  con- 
cerned or  taking  part  in  the  custody,  care, 
or  treatment  of  a  lunatic  within  16  &  17 
Vict.  c.  96,  s.  9.  Reg.  v.  F.  and  T.  Smith. 
898. 


Unlicensed  Asylum. — Defendant  wasind 
under  8  &  9  Vict.  o.  100,  a.  44,  for  re 
ing  two  or  more  lunatics  in   a  fa 
.     not  duly  licensed  or  registered.  D< 
dant  advertised  for  patients  suffering : 
'      u  hysteria,  nervousness  and  perversen 
1     and  honestly  believed,  and  on  reasoi 
I     grounds,  that  no  one  of  her  patients 
I      a  lunatic.   There  was  conflicting  evid 
I     as  to  whether  any  of  the  patients  < 
I     lunatics  or  not   The  judge  directed 
jury  that  the  word  44  lunatic,"  as  del 
by  the  Act  would  include  a  person  w 
mind  was  so  affected  by  disease  that  it 
.     necessary  for  his  own  good  to  pot 
I     under  restraint.   The  jury  convicted 
defendant,  but  found  that  the  defen 
honestly  and   on   reasonable  groi 
|     believed  that  no  one  of  her  patients  i 
lunatic.   Held,  that  the  direction  of 
learned  judge  was  correct,  and  that 
defendant's  belief  was  immaterial. 
1     v.  Bishop.  404. 

MALICIOUS  PROSECUTION. 

Authority  of  a  bank  manager  to  arrest  c 
criminal  charge. — An  authority  in  an  aj 
to  arrest  offenders,  and  to  instil 
criminal  proceedings,  can  only  be  imn 

1     where  the  duties  which  he  has  to  peri 

i  cannot  be  efficiently  oUscharffed  for 
benefit  of  his  employer  unless  he 

i  power  promptly  to  apprehend  offender! 
the  spot.  W.,  the  acting  manager  of 
appellants  (bankers)  commencea  crim 
proceedings  against  the  respondent 
merchant  at  Sydney,  on  a  charge 
stealing  a  bill  of  exchange,  which  pro 

I  to  be  groundless.  In  an  action  for  m 
cious  prosecution  by  the  respond 
against  the  bank,  Held,  that  such  { 
ceedings  not  being  in  the  ordinary  coi 

!  of  banking  business,  and  the  evidence 
showing  any  case  of  emergency,  the  ju 
(below}  misdirected  the  jury  in  tell 

'      them  that  such  authority  was  to  be 
f erred  from  W.s  position  alone  ;  and  t 
in  the  absence  of  direct  evidence  of  & 
authority  the  bank  was  not  liable. 

,      Bank  of  N*w  South  Walts  v.  Owston.  2 

MALICIOUS  INJURY  TO  PERSO: 

(See  Offences  against  the  Persos.) 

Causing  panic  in  a  theatre. — The  prise 
was  the  first,  or  almost  the  first,  to  la 
the  gallery  of  a  theatre  at  the  close 
the  performance.  He  ran  down 
stairs,  u  ilfully  put  out  the  gas,  and  pi* 
an  iron  bar  across  the  doorway.  T 
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cawed  a  panic  among  the  persons  leaving 
the  gallery,  and  several  of  them  were 
seriously  injured  through  the  pressure  of 
the  crowd.   Held,  that  the  prisoner  was 
properly  convicted  of   unlawfully  and 
maliciously  doing  and  inflicting  grievous  1 
bodily  harm  within  the  24  &  25  Vict,  j 
c.  100,  s.  17.    Rea.  v.  Edwin  Martin,  i 
628.  , 


MALICIOUS  DAMAGE  TO  ! 
PROPERTY.  | 

Obstruction  of  air  way  in  mine— The  pro- 
visions of  24  &  25  Vict.  c.  97,  ss.  28,  29,  ; 
which  enact  u  that  whosoever  shall  unlaw- 
fully and  maliciously"  do  certain  acts  ! 
therein  specified  "  with  intent"  to  damage  j 
or  obstruct  a  mine,  or  the  working  or 
apparatus  of  a  mine,  shall  be  guilty  of  j 
felony,  do  not  render  a  person  criminally 
liable  for  acta  causing  such  damage,  but  1 
done  in  bond  fide  exercise  of  a  supposed  i 
right,  and  without  a  wicked  mind.    Reg.  i 
v.  Matthews  and  Twigg.   Brett,  L.J.  5. 

Where  persons  were  summoned  to  petty 
sessions  for  maliciously  injuring  a  dwelling- 
house,  and  the  magistrates,  deeming  the 
injury  trifling,  proceeded  to  deal  with  the 
case  in  a  summary  manner,  although  no 
regular  complainant  appeared  on  the  sum- 
mons, and  it  was  not  proved  that  the 
injury  was  leas  than  5/. :  Held,  that  the 
defendants  not  having  raised  the  objection 
to  the  magistrates'  want  of  jurisdiction 
in  the  court  below,  the  conviction  was 
good,  and  should  not  be  reversed.  Reg.  v. 
Justices  of  Galway.  886. 

Injuring  a  building  by  dynamite,  and  en- 
dangering life.— On  an  indictment  under 
sect.  9  of  24  &  25  Vict.  c.  97,  for  ma- 
liciously damaging  a  building  by  the 
explosion  of  dynamite,  whereby  the  lives 
of  certain  persons  were  endangered.  Held, 
that  the  eudangering  of  life  to  be  within 
the  section  must  result  from  the  damage 
done  to  the  building  mentioned  in  the 
indictment,  but  that  the  enactment  does 
not  contemplate  the  necessity  of  the 
persons  endangered  being  inside  the  build- 
ing, and  would  include  the  case  of  persons 
outside  whose  lives  were  imperilled  by 
anything  proceeding  from  the  damaged 
building.  Held,  also,  that  for  the  purpose 
of  proving  such  endangering  of  life,  j 
evidence  of  damage  to  other  buildings  i 
that  might  be  inhabited  was  not  ad-  , 
miiaible,  though  such  evidence  would  be 
admissible  for  the  purpose  of  showing 


the  nature  and  character  of  the  explosion, 
the  extent  of  the  damage,  and  its  tendency 
to  injure  or  destroy  the  building.  To 
endanger  within  sect.  9  includes  not  only 
actual  injury  received,  but  also  exposure 
to  risk  of  injury,  but  it  is  for  the  jury  to 
say  whether  the  lives  of  persons  were  im- 
perilled or  not.    Reg.  v.  McGrath.  598. 

MANSLAUGHTER. 

Self  defence— Fight.— The  right  of  self  de- 
fence does  not  justify  counter  blows 
struck  with  a  desire  to  fight.  Reg.  v. 
Knock.  Lindley,  J.  1.  ibid.  Reg.  v. 
Bond.    Lindley,  J.  2. 

Unlawful  act. — If,  while  engaged  in  a  friendly 
game,  one  of  the  players  commits  an  un- 
lawful act  whereby  death  is  caused  to 
another  he  is  guilty  of  manslaughter.  In 
such  a  case  it  is  immaterial  to  consider 
whether  the  act  which  caused  the  death 
was  in  accordance  with  the  rules  and 
practice  of  the  game.  The  act  would  be 
unlawful  if  the  person  committing  it 
intended  to  produce  serious  injury  to 
another,  or  if  committing  an  act  which  he 
knows  may  produce  serious  injury  he  is 
indifferent  and  reckless  as  to  the  conse- 
quences.   Reg.  v.  Bradshaw.  88. 

Wrongful  arrest.— A  warrant  was  out  against 
the  prisoner  for  his  apprehension  on  a 
charge  of  threatening  to  shoot  P.  A 
policeman  met  prisoner  in  the  street  who 
bad  something  buttoned  up  in  his  coat, 
and  demanded  to  know  what  he  had  in 
his  coat.  Angry  words  ensued,  and  pri- 
soner drew  out  a  revolver  and  shot  the 
policeman  dead.  Held,  that  the  policeman 
not  having  the  warrant  was  not  justified 
in  arresting  the  prisoner,  and  that  the 
prisoner's  offence  was  not  murder,  but 
manslaughter.  Reg.  v.  Hugh  Carey.  214. 

Power  of  jury. — On  an  indictment  for 
murder  the  power  of  a  jury  to  return  a 
verdict  for  manslaughter  for  criminal 
negligence  depends  upon  the  circum- 
stances of  the  particular  case.  Reg.  v. 
French.  828. 

Use  of  fire-arms  in  defence. — The  use  of  a 
gun  even  against  an  unarmed  man  may 
be  excused  or  justified  not  only  by  neces- 
sity for  defence  against  death  or  serious 
injury  but  the  reasonable  apprehension 
of  it ;  but  in  the  absence  of  necessity,  if 
death  is  thereby  caused,  it  is  manslaughter. 
Reg.  v.  Wsstun.  84C. 


Ixxvi 


INDEX. 


Rifle practice  near  highway  or  private  garden. 
— Three  persons  went  out  together  for 
rifle  practice.  They  selected  a  field  near 
to  a  house,  and  put  up  a  target  in  a  tree 
at  a  distance  of  about  100  yards.  Four 
or  five  shots  were  fired,  and  by  one  of 
them  a  boy  who  was  in  a  iree  in  a  garden 
at  a  distance  of  393  yards  was  killed.  It 
was  not  clear  which  person  fired  the  shot 
that  killed  the  boy.  Held,  that  all  three 
were  guilty  of  manslaughter.  Reg.  v. 
'  Salmon.  494. 

Right  of  next  of  kin  to  appear  in  proceedinqs 
— Riot — Homicide. — In  a  case  of  homicide 
the  next  of  kin  of  the  deceased  have  no 
legal  right  to  be  heard,  but  ex  gratia  the 
court  may  hear  them,  if  parties  assemble 
to  obstruct  the  officers  of  the  law  all 
persons  so  assembling  are  guilty  of  an 
unlawful  assembly  whether  a  riot  takes 
place  or  not,  and  if  a  homicide  takes  place 
in  consequence  of  that  unlawful  assembly, 
every  one  taking  a  part  in  the  unlawful 
assembly  niav^  be  personally  responsible 
for  the  homicide.  Reg.  v.  McNaughten. 
576. 

MONEY  PAID  UNDER  FALSE 
PRETENCES. 

Evidence  of  similar  frauds  in  other  cases. — 
In  an  action  for  the  return  of  money  paid 
by  the  plaintiff  to  the  defendant  through 
the  fraud  of  the  defendant's  agent,  evi- 
dence that  by  the  same  false  pretences  as 
in  the  particular  case,  the  defendants' 
agent  had  induced  other  persons  to  pay 
money  to  the  defendants,  is  admissible  to 
prove  either  the  agency,  or  the  fraud, 
and  the  defendant's  knowledge  of  it 
Blake  v.  The  Albion  Life  Assurance  So- 
ciety. 246. 

MUNICIPAL  CORPORATION. 

Justice  of  the  peace.  —  The  mayor  of  a 
borough  named  in  schedule  B.  of  the 
Municipal  Corporations  Act,  1835  (5  &  6 
Will.  4,  c.  76),  which. has  no  separate 
commission  of  the  peace,  has  jurisdiction 
under  sects.  57  and  101  to  act  as  a  justice 
of  the  peace  for  the  borough.  Wilson  v. 
Strugnell.  624. 

MURDER. 

(See  Practice — Evidence.) 
Evidence  of  th  reat*  on  other  occasions. — On  an 
indictment  for  murder,  death  having  been 
caused  by  shot  from  a  gun  in  the  h..nds  of 


the  prisoner,  evidence  of  former  fhr 
by  deceased  of  deadly  violence  i 
similar  threats  and  circumstances  on 
occasion  in  question  received  as  evide 
of  danger  to  life  or  serious  violence 
reasonable  apprehension  of  it,  such 
might  excuse  or  justify  recourse  t 
loaded  firearm  in  self-defence.  Reg. 
Weston.  346. 

Inciting  to  murder. — Defendant  wrote  a 
published  an  article  in  a  newspaper 
London,  which  was  sold  to  the  public  i 
also  circulated  among  subscribers,  wh 
article  the  jury  found  was  intended 
and  did  encourage,  and  was  an  endear* 
to  persuade  persons  to  murder  forei 
potentates  ;  and  that  such  encouragenu 
and  endeavour  to  persuade  was  ( 
natural  and  reasonable  effect  of  1 
article:  Held,  that  the  defendant  n 
guilty  of  a  misdemeanour  under  sect 
of  24  &  25  Vict.  c.  100.  Reg.  v.  Mc 
583. 

OBSCENE  PUBLICATIONa 

Criminal  information — Deatit  of  informer 
Abatement. — When  a  proceeding  in  tl 
nature  of  a  criminal  information  is  set  < 
foot  by  a  sufficient  information  before 
magistrate,  and  he  issues  a  summons,  tl 
death  of  the  informer  does  not  aba 
the  proceeding.  G.  laid  an  informant 
against  T.  that  he  had  on  his  preniis 
obscene  books,  &c,  fit  to  be  destroyed 
A  summons  was  issued  by  the  magistra 
to  T.  to  show  cause  why  the  books  shoul 
not  be  destroyed.  Three  days  after  tl 
return  of  the  summons,  but  sever 
months  before  the  case  was  heard,  G.  die 
At  the  hearing  no  objection  was  taken  t 
T.  that  G.  had  died,  and  an  order  wi 
made  for  the  destruction  of  the  book 
Held,  that  the  order  was  good,  and  thi 
death  of  G.  did  not  abate  the  proceeding 
Rig.  v.  Truelove.  408. 

Pleading.  —An  indictment  for  publishing  a 
obscene  book  which  does  not  set  out  tl 
passage  or  passages  alleged  to  eonst 
tute  the  offence,  but  only  refers  to  ti 
book  by  its  title,  is  bad,  and  the  defect 
not  cured  by  verdict  Reg.  v.  Brodlangi 
68. 

OFFENCES  AGAINST.  THE  PERSO: 
ACT. 

(See  Malicious  Injury  to  Person.) 
u  Explosive  substance"  under  24      25  Fir 


INDEX. 


lxxvii 


c  100,  ss.  28,  29— Electric  fuse  detonator 
or  torpedo  cap  containing  fulminate  mercury, 
gun  cotton,  and  meal  powder  —  Questions 
for  the  jury.    Reg.  v.  Saunders.  180. 

Noxious  thina — Excessive  quantity  of  oil  of 
juniper. — On  an  indictment  under  24  &  25 
Vict.  c.  100,  8.  58,  for  causing  to  be  ad- 
ministered to  a  woman  "  a  noxious  thing  " 
described  in  one  count  as  an  excessive 
dose  of  oil  of  juniper,  which  was  the  drug 
administered  (first  in  a  small  and  then 
in  a  large  quantity)  with  intent  to  cause 
miscarriage  —  it  not  having  per  se  any 
direct  tendency  to  produce  miscarriage, 
but,  even  in  a  small  quantity,  producing 
vomiting,  and  so  having  an  indirect  ten- 
dency, if  taken  in  excess,  to  cause  mis- 
carriage by  reason  of  violent  vomiting  or 
purging.  Held,  that  if  there  was  an 
administration  of  such  an  excessive  dose 
by  the  prisoner  with  the  intent  alleged, 
it  would  be  "a  noxious  thing"  within 
the  Act ;  and  semble,  that  as  the  statute 
does  not  require  that  the  drug  should 
have  any  tendency  to  produce  miscarriage, 
it  is  enough  if  it  is  "  noxious,"  and  is 
given  with  the  intent  charged  if  it  is  in 
itself  hurtful,  there  being  no  other  evi- 
dence but  the  woman's  that  the  prisoner 
incited  her  to  take  the  excessive  doses, 
except  that  her  father  accused  him  of 
giving  his  daughter  such  things  "  to  pro- 
duce abortion,"  and  that  he  did  not  deny 
it.   Beg.  v.  Cramp.  390. 

Supplying  a  noxious  thing  to  a  person  with 
intent  that  it  shall  be  used  by  a  certain 
woman  to  produce  abortion  is  a  misde- 
meanour within  24  &  25  Vict.  c.  100, 
8.  59,  although  the  woman  for  whom  it 
was  intended  was  not  pregnant.  Reg.  v. 
Titley.  502. 

PLEADING. 

(See  Amendment  —  Debtors  Act,  1869— 
False  Pretences  — -  Libel  —  Obscene 
Publications— Practice.) 

PERJURY. 

Evidence — Practice. — When  perjury  is  alleged 
as  having  been  committed  before  justices 
at  petty  sessions  on  the  hearing  of  a 
charge  contained  in  a  written  information, 
that  information  must  be  produced,  or  its 
loss  or  destruction  proved,  before  secon- 
dary evidence  of  its  contents  can  be  given 
on  the  trial  of  an  indictment  for  perjury. 
Reg  v.  Dillon.    Lopes,  J.  4. 


Evidence  of  appointment  of  judge  before  whom 
perjury  took  place.—  An  indictment  for  per. 
jury  alleged  the  offence  to  have  been  com- 
mitted before  U.,  then  sitting  as  the 
duly  qualified  and  appointed  deputy  judge 
of  the  County  Court  of  W.  Proof  was 
given  that  the  perjury  took  place  in  the 
presence  of  U.  at  the  county  court,  and 
a  certified  minute  of  the  proceedings, 
under  the  seal  of  the  court,  was  put  in 
evidence,  intituled, 44  Minute  of  judgments, 
orders,  and  proceedings  at  a  court  holden 
at,  &c,  before  U.,  deputy  judge  of  the 
said  court."  Held,  that  there  was  suffi- 
cient proof  of  U.  acting  as  deputy  judge, 
and  prima  facie  evidence  of  his  appoint- 
ment as  such.  And,  per  Lord  Coleridge, 
C.J.,  "  the  minute  of  the  proceedings,  by 
9  &  10  Vict.  c.  95,  s.  Ill,  was  evidence  of 
the  regularity  of  his  appointment."  Reg. 
v.  Morris  Roberts.  101. 

Evidence  in  contradiction. — On  a  charge  of 
perjury  against  a  female,  for  swearing 
falsely  that  she  had  not  had  connection 
with  a  man,  semble,  that  the  evidence  of 
more  than  one  man  to  prove  connection 
with  the  woman  was  admissible.  Reg.  v. 
Adams.  215. 

Jurisdiction  in  the  case  in  which  perjury  com- 
mitted.—\\.,  a  police  constable  obtained  an 
illegal  warrant  against  S.  for  assaulting 
him  and  obstructing  him  in  the  discharge 
of  his  duty.  H.  arrested  S.  thereon,  and 
took  him  before  the  magistrates  in  petty 
sessions,  who  convicted  and  sentenced  S. 
to  six  months1  imprisonment,  with  hard 
labour.  No  objection  was  taken  by  S.  to 
the  proceedings,  and  he  called  a  witness  to 
show  that  he  was  not  guilty.  H.  was 
afterwards  indicted  for  perjury  on  the 
hearing  of  the  case  in  petty  sessions,  and 
convicted  by  the  jury,  Subject  to  the 
opinion  of  the  court  as  to  the  jurisdiction 
of  the  justices  in  petty  sessions,  because 
there  was  no  written  information  nor  oath 
to  support  the  warrant,  Held  (Kellv,  C.B. 
dissenting),  that  the  justices  had  juris- 
diction to  hear  and  determine  the  case 
against  S.,  notwithstanding  that  he  was 
brought  before  them  on  an  illegal  warrant, 
and  there  was  no  written  information. 
Reg.  v.  Owen  Hughes.  284. 

POACHING. 

Night  poaching — Offensive  weapons — Intent.— 
Three  men  in  company  were  seen  hunting 
game  in  the  night-time,  with  dogs.  It 
was  not  proved  that  two  of.  the  men  were 
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in  any  way  armed.   The  third,  who  was 
lame,  only  carried  his  usual  walking-stick.  , 
The  jury  were  directed  not  to  find  the 
third  man  guilty,  unless  satisfied  that  the 
stick  was  an  offensive  weapon,  and  that 
the  prisoner  had  carried  it  with  the  inten-  , 
tion  of  using  it  as  an  offensive  weapon 
should  occasion  arise.  Reg.  v.  P.  Williams.  ■ 
Mellor,  J.  59. 


PRACTICE. 

Statement  of  prisoner  wlien  defended  by  cottn-  1 
sel. — Prisoner's  counsel  allowed  to  make  a  ! 
statement  on  the  part  of  a  prisoner  to  | 
show  that  the  trigger  of  the  gun  was  : 
pulled  without  the  intention  of  firing  it 
,  (the  indictment  being  for  murder).  Reg. 
v.  Weston.  846. 

Winter  Assize  Act — Adjoining  counties. — 
Under  the  Winter  Assize  Act,  1876 
(40  &  41  Vict  c.  57)  it  is  not  necessary 
that  the  Winter  Assize  county  should  be 
contiguous  to  the  county  in  which  the 
alleged  crime  was  committed.  The  fact 
of  a  view  of  the  locus  in  quo  being  neces- 
sary for  the  fair  trial  of  a  prisoner  is  not 
sufficient  ground  for  removing  the  indict- 
ment into  the  Q.  B.  division  by  certiorari 
when  the  locus  in  quo  is  in  a  different 
county  from  the  Winter  Assize  county 
(dissentiente  O'Brien,  J.)  Semble,  that 
the  judge  at  -the  trial  should  postpone  the 
case  to  enable  the  trial  to  take  place  in 
the  county  where  a  view  could  con- 
veniently be  had.  Reg.  v.  P.  McNamara. 
229. 

Trial  of  persons  on  bail  at  the  Winter  Assize. — 
The  Orders  in  Council  of  Aug.  1879,  made 
under  the  Winter  Assize  Acts,  1876  and 
1877,  declare  which  counties  are  to  be 
united  for  holding  a  Winter  Assize,  and  in 
each  case  enacts :  "  Nothing  in  this  order  | 
shall  authorise  the  trial  or  require  the 
attendance  at  the  said  Winter  Assizes  for  , 
the  said  Winter  Assize  county  of  any  i 
prisoner  who  shall  have  been  admitted  to  ' 
bail,  and  who  shall  not,  at  the  time  of  the  j 
holding  of  such  Winter  Assize  for  the 
said  winter  assize  county,  be  in  custody."  1 
Held,  that  a  prisoner,  who  had  been  I 
admitted  to  bail,  and  who  surrendered  ( 
after  the  opening  of  the  commission,  was  ( 
not  in  custody  at  the  time  of  the  holding 
of  the  assizes,  and  could  not  therefore  be 
tried.    He  should  have  surrendered  before 
the  opening  of  the  commission.   Reg.  v. 
Stafford.  853. 


Joinder  of  count*— Consecutive  sentenca.— 
Counts  for  different  misdemeanours  on 
which  the  judgment  is  of  the  same  nataxe 
may  be  joined  in  the  same  indictment, 
and,  on  such  counts,  judgment  may,  and. 
indeed,  ought  to  be  separately  entered; 
and  on  any  such  counts  there  may  be  con- 
secutive sentences  of  imprisonment  or 
penal  servitude,  even  though  each  be  the 
maximum  sentence  for  a  single  offence. 
Several  counts  upon  assignments  of  per- 
jury on  oaths  taken  on  different  occasions 
in  different  proceedings  relating  to  the 
same  subject-matter  may  be  laid  in  one 
indictment.  Castro  v.  The  Queen.  436, 
546. 

Contra  pacem. — Since  the  14  &  15  Vict 
c.  100,  s.  24,  an  indictment  for  a  statutory 
offence,  which  is  also  a  common  law 
offence,  need  not  conclude  "contra 
formam,  &c,"  in  order  to  enable  the  court 
to  impose  the  statutory  penalty.  Cattrv 
v.  The  Queen.  546. 

PRIZE  FIGHT. 

(See  Manslaughter — Unlawful 
Assembly.) 

PRACTICE. 

Postponement  of  presentment  of  Irill  to  grand 
jury.— Upon  a  charge  of  murder  by  poison 
the  presentment  of  a  bill  to  the  grand 
jury  cannot  be  postponed  to  the  next 
assizes  on  the  ground  that  other  and  like 
charges  may  before  that  time  be  brought 
against  the  prisoner ;  and  if  no  bill  is  so 
presented  the  prisoner  is  entitled  to  be 
discharged.  Reg.  v.  Heeson.  Lush,  J. 
40. 

Change  of  venue. — In  a  case  of  murder  the 
venue  was  changed  from  the  county  where 
the  alleged  crime  was  committed  on  an 
affidavit  by  prisoner's  solicitor  that  from 
conversations  he  had  had  with  jurors  he 
was  convinced  a  strong  prejudice  existed 
against  the  prisoner,  and  that  an  im- 
partial trial  could  not  be  had  in  that 
county.    Rtg.  v.  McEncany.  87. 

Insane  prisoner. — In  the  case  of  a  prisoner's 
inability  to  plead  on  the  ground  of  in- 
sanity, it  is  unnecessary  to  show  that  at 
other  times  the  prisoner  had  been  insane, 
the  real  question  being  whether  the 
prisoner  was  of  sufficient  understanding 
at  the  time  of  arraignment.  Reg.  v. 
Keary.  148. 
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Election  09  to  charges  in  indictment.— Where 
an  indictment  contains  two  counts,  the 
first  charging  the  accused  as  principal  in 
a  felony,  the  second  as  accessory  after  the 
fact  to  the  same  felony,  the  prosecutor 
must  elect  on  which  count  he  will  proceed. 
Reg.  v.  Brannon  and  others.  894. 

Amendment  when  no  committal  by  a  magistrate. 
— Where  an  indictment  has  been  preferred 
and  found  by  the  grand  jury,  and  there 
has  been  no  preliminary  inquiry  before  a 
magistrate,  the  court  will  not  go  out  of 
its  way  to  amend  the  indictment  after 
objection  taken  by  the  prisoner's  counsel. 
Reg.  v.  O'CaUaghan.  499. 

New  trial  on  indictment  for  obstructing  a  high- 
way.— Upon  the  trial  of  an  indictment  for 
obstructing  a  highway,  removed  into  the 
Queen's  Bench  Division,  the  jury  came  to 
a  special  finding  upon  which  a  verdict  of 
"  Not  Guilty  "  was  recorded.  A  rule  nisi 
was  obtained  for  a  new  trial,  but  the 
court  held  that  it  had  no  jurisdiction  to 
make  it  absolute,  the  defendant  having 
been  in  peril  of  imprisonment  Reg*  v. 
Duncan.  571. 

RAPE. 

Child  between  ages  of  twelve  and  thirteen — 
38  £-  89  Vict.  c.  94,  s.  4.— An  indictment 
for  the  felony  of  rape  still  lies  against  one 
who  ravishes  a  female  between  the  age  of 
twelve  and  thirteen,  notwithstanding  the 
88  &  89  Vict.  c.  94,  s.  4,  which  enacts 
that  whosoever  shall  unlawfully  and 
carnally  know  and  abuse  any  girl  above 
the  age  of  twelve  and  under  the  age  of 
thirteen  years,  whether  with  or  without 
her  consent,  shall  be  guilty  of  a  misde- 
meanour.   Reg.  v.  Dickin.  Mellor,  J.  8. 

Admissibility  of  a  complaint  made  to  third 
person  in  the  absence  of  accused. — Where  a 
man  is  charged  with  committing  a  rape 
upon  a  female,  the  particulars  of  a  com- 
plaint she  made  against  him  to  other 
persons  in  his  absence  about  an  hour  and 
a  half  after  the  alleged  offence  may  be 
given  in  evidence.  Reg.  v.  Wwnl.  Bram- 
well,L.J.  46. 

On  married  woman  when  asleep. — While  a 
married  woman  was  in  bed  with  her 
husband  the  prisoner  got  into  the  bed  and 
proceeded  to  have  connection  with  her, 
she  being  at  the  time  asleep.  She  awoke, 
and  at  first  thought  he  was  her  husband, 
but  upon  hearing  him  speak,  and  seeing 


her  husband  at  her  side,  she  flung  the 
prisoner  off,  and  called  out  to  her  husband, 
when  the  prisoner  ran  away.  Held,  that 
the  prisoner  was  guilty  of  rape.  Reg.  v. 
Young.  114. 

RECEIVING  STOLEN  GOODS. 

{See  Larceny.) 

Evidence  of  receipts  of  other  stolen  property. — 
In  order  to  show  guilty  knowledge  under 
34  &  35  Vict.  c.  112,  s.  19,  it  is  not  suffi- 
cient merely  to  prove  that  other  property 
stolen  within  the  preceding  twelve  months 
had  a  some  time  previously  been  dealt 
with  by  the  prisoner.  It  must  be  proved 
that  such  other  property  was  found 
in  the  possession  of  the  prisoner  at  the  % 
time  when  he  is  found  in  possession  of 
the  property,  the  subject  of  the  indict- 
ment. To  show  guilfy  knowledge  in  the 
receiver  of  stolen  goods,  evidence  was 
tendered  that  a  short  time  previously  the 

Erisoner  had  sold  for  half  its  value  and 
ad  otherwise  disposed  of  other  property 
stolen  within  the  preceding  twelve  months. 
Held,  that  the  evidence  was  inadmissible. 
Reg.  v.  Drage  and  others.  85. 

Property  handed  to  thief  by  employer  for 
detection  of  the  receiver. — A  lad  was  de- 
tained on  leaving  his  master's  premises, 
and  a  policeman  sent  for  who  searched 
him  and  took  from  him  in  his  master's 
presence  a  stolen  cigar,  the  property  of 
nis  master.  In  consequence  of  the  lad's 
statement,  the  cigar  was  retured  to  him 
with  five  others  which  the  lad  took  to 
the  prisoner  and  gave  to  him.  Held,  that 
the  prisoner  could  not  be  convicted  of 
feloniously  receiving  the  cigars  knowing 
them  to  be  stolen,  for  that  they  were 
not  stolen  property  at  the  time  they  were 
received,  the  master  and  policeman  having 
acted  in  concert  in  supplying  the  lad 
with  the  six  cigars  and  instructing  him 
what  to  do  with  them.  Reg.  v.  Hancock. 
119. 


RESTITUTION  OF  STOLEN  PRO- 
PERTY. 

i  The  Postmaster  General  is  not  entitled  to 
i     have  restored  to  him  moneys  found  on  the 
prisoner  part  of  the  proceeds  of  the  theft, 
1     the  prisoner  having  pleaded  guilty  to  an 
i     indictment  for  stealing  a  letter  containg 
two  bank  notes  the  property  of  the  Post- 
Master- General.    Keg.  v.  Jones.  528. 
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REWARDS  FOR  APPREHENSION  OF 
OFFENDERS. 

A  reward  was  offered  to  any  person  giving 
such  information  to  the  superintendent  of 
police  at  D —  as  should  lead  to  the  appre- 
liension  of  G.  (J.  gave  himself  up  to  the 
chief  constable  at  E~,  who  after  search- 
ing the  Palict  (iazctt*'  and  satisfying  him- 
self as  to  (i.'s  identity,  telegraphed  to  the 
Biiperintendent  at  D —  and  upon  obtaining 
a  reply  apprehended  and  charged  G.  who 
was  ultimately  convicted.  Held  that  the 
chief  constable  at  E —  was  not  entitled  to 
the  reward,  G.  having  himself  given  the 
information  leading  to  his  apprehension. 
ficnt  v.  Wakefield  and  Barnslai  Union  Bank. 
208. 

TIME. 

Computation  of  term  of  imprisonment. 
(See  False  Impmsokmekt.) 

UNLAWFUL  ASSEMBLY. 

Divers  persons  assembled  in  a  room, 
entrance  money  being  paid  to  witness  a 
fight  between  two  persons.  The  com- 
batants fought  with  gloves  on,  each  being 
attended  by  a  second,  who  acted  in  the 
same  way  as  a  second  at  prize  fights. 
The  combatants  fought  for  about  forty 
minutes,  with  great  ferocity,  and  severely 
punished  each  other.  The  police  inter- 
fered, and  arrested  the  defendants,  who 
were  among  the  spectators.  Upon  mi 
indictment  against  them  for  unlawfully 
assembling  together  for  the  purpose  of 
a  prize  fight,  the  chairman  told  the  jury 
that,  if  it  was  a  mere  exhibition  of  skill  in 
sparring,  it  was  not  illegal ;  but,  if  the 
parties  met  intending  to  light  till  one  gave 
in  from  exhaustion  or  injury  received,  it 
was  a  breach  of  the  law  and  a  prize  fight, 


I  .  whether  the  combatants  fought  in'  tjUnii 

or  not,  and  left  it  to  the  jury  to  m 
whether  it  was  a  prize  fight  or  not  Hsn, 
1     that  the  jury  were  properly  directed. 

Reg.  v.  Orttm  and  other*.  226. 

VENUE. 

(See  Embezzlement — Practice.) 

Jurisdiction  over  the  offence. — It  was  the  duty 
of  the  prisoner,  a  commercial  traveller,  to 
remit  daily  to  his  employers  in  L  the 
moneys  he  collected  without  reducboa, 
The  prisoner  on  the  1st  and  2nd  March, 
1878,  collected  at  X.  two  sums  of  money 
which  he  did  not  remit  or  account  for  tit 
the  first  week  in  April  when  one  of  ah 
employers  went  to  G.,  saw  the  prisoner, 
and  taxed  him  with receivingmoneys and 
not  accounting  for  them.  The  prisoner 
then  and  there  handed  to  his  employer  i 
list  of  moneys  he  had  collected  and  not 
accounted  for,  including  the  above  two 
sums.  There  was  no  evidence  that  the 
prisoner  returned  from  N.  to  (t.  on  either 
of  the  days,  or  at  what  times  of  the  dan 
he  received  the  two  sums  of  money.  He 
was  indicted  and  convicted  at  G.  for  em- 
bezzling the  two  sums  of  money.  Held, 
that  the  conviction  was  bad  as  there  was 
no  evidence  of  embezzlement  within  6. 
Reg.  v.  Treadgold.  220. 

I  Change  of  venue. — An  indictment  for  murder 
twice  ready  for  hearing,  but  postponed  on 
1      the  ground  that  an  impartial  trial  could 
I      not  be  had,  was  removed    to  another 
i      venue  where  it  appeared  probable  that  a 
I      fair  trial  might  be  had,  but  the  Crown 
was  put  under  terms  to  expedite  the 
hearing  and  to  pay  the  costs  of  the 
accused  incurred  by  the  change  of  venue. 
I      Beg.  v.  Phelan.  579. 
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